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)
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)
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)

UNEs and for Expedited Processing
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Filed:  October 6, 2004

BELLSOUTH TELECOMMUNICATIONS, INC.’S RESPONSE


BellSouth Telecommunications, Inc. (“BellSouth”), pursuant to Rule 25-22.0365, Florida Administrative Code, submits this Response to the Complaint filed by XO Florida, Inc. (“XO”) on September 22, 2004 (“Complaint”).  For the following reasons, the Florida Public Service Commission (“Commission”) should reject XO’s attempt to invoke Rule 25-22.0365 for a dispute that is over two and one-half years old and find that XO’s claim is not supported by the law or the parties’ current Interconnection Agreement (“Agreement”).  

Rule 25-22.0365 Is Not Applicable

Rule 25-22.0365 allows for an expedited dispute resolution process for telecommunications companies in certain situations.  The requesting party has the burden of establishing that the expedited process is appropriate and the responding party can present evidence regarding the inapplicability of the procedure.  See Rule 25-22.0365(4), (7).   After considering the arguments of the parties, the Prehearing Officer will determine, “no sooner than 14 days after the filing of the request for expedited proceeding,” whether use of the expedited proceeding is appropriate.  Id. at (8).  “The decision will be based on the factors provided in Section 364.058(3), Florida Statutes, the materials initially filed by the complainant company and, if a response is filed, the materials included in the response.”
    


XO claims that expedited resolution is appropriate for this proceeding because (1) the “issue is straightforward and has been clearly addressed by the FCC”; (2) the policy implications “are minimal”; and (3) XO is harmed until the Commission renders a decision on the matter.  See Complaint at ¶¶ 26, 29.  Given the limited description of the issue by XO, the complete failure of XO to provide the history of this issue between the parties, and the scarcity of exhibits attached in support, it is not surprising that XO asserts that this dispute meets the strict standards set forth in Rule 25-22.0365.  However, a full description of the facts reveals that the expedited process is not appropriate because (1) the instant dispute has been pending since at least February 2002; (2) XO has threatened to bring this dispute before the Commission on at least two different occasions but chose to remain silent; (3) XO has submitted three New Business Requests (“NBR”) to BellSouth to order this extra-contractual  service; (4) the dispute was an issue in the CLEC Collaborative in 2003; (5) the circuits of multiple parties are at issue; and (6) the docket has wide-ranging policy ramifications because XO is using this proceeding to circumvent the change of law and amendment process by attempting to “cherry-pick” certain portions of the FCC’s Triennial Review Order, FCC 03-36, 18 FCC Rcd 16978 (Aug. 21, 2003) (“TRO”) without executing an amendment to incorporate the TRO in its entirety.  Simply put, there is no “emergency” and XO is using litigation only to make effective select rules from the TRO that XO deems desireable.  


For a complete understanding of why an expedited process is not appropriate and pursuant to Rule 22-25.0365(7),
 a full description of the history between the parties is necessary – something XO conveniently failed to provide to the Commission.  On or about February 18, 2002, XO submitted a NBR to BellSouth for the conversion of approximately 2000 unchannelized DS1 loops in Florida, Georgia, and Tennessee from special access to UNEs.
  BellSouth was not and is not obligated to perform such a service under the parties’ Agreement.  Moreover, BellSouth had no legal obligation to provide such a service at the time of the request.   Consequently, XO, recognizing that the requested conversion was not contemplated under the Agreement and did not constitute a request pursuant to the Act, asked BellSouth, through the NBR process, to provide a price for this extra-contractual service.  In response, BellSouth provided a draft agreement and asked for a meeting with XO on or about February 27, 2002.  


In March 2002, BellSouth and XO met on several different occasions and the parties exchanged revisions of a Professional Services Agreement that provided for the replacement of special access circuits with stand-alone UNEs.  XO also provided BellSouth with information relating to the specific circuits it was seeking to replace with UNEs to allow BellSouth to provide an estimated market-based price, which it did on May 8, 2002.  After several rounds of negotiations, XO and BellSouth could not agree on a price and negotiations ended.  Consequently, in May 2002, XO made its first threat to bring this matter to the Commission for resolution.  See XO’s May 14, 2002 email to BellSouth, attached hereto as Exhibit A (stating that “we are wasting our time and will proceed with appropriate action before the applicable authority.”); see also, June 15, 2002 Letter from Dana Schaffer of XO to BellSouth, attached hereto as Exhibit B (stating that XO would dispute any charges other than the UNE rate for converting special access to UNEs).  XO took no action regarding the parties’ disputes at that time.


In early 2003, the same issue arose in the CLEC collaborative as issue “EE1:  Special Access Conversion.”  As phrased by XO, “[t]his issue relates to BellSouth’s refusal to convert special access circuits to UNEs except at exorbitant ‘market prices.’”  See February 20, 2003 email from XO’s counsel to BellSouth, attached hereto as Exhibit C.  XO provided the Commission with the parties’ disagreement on this issue as part of the collaborative.  Id.  During this time period, the parties also discussed an extra-contractual process for the replacement of special access circuits with UNEs for both channelized and nonchannelized circuits.  See February 11, 2003 email from XO to BellSouth; February 18, 2003 email from BellSouth to XO, collectively attached hereto as Exhibit D.


In April 2003, XO submitted a second NBR to BellSouth – this time seeking to replace both channelized and nonchannelized special access circuits with UNEs.  BellSouth provided a response to this NBR along with a draft Professional Services Agreement on May 8, 2003.   See May 8, 2003 email from BellSouth to XO, attached hereto as Exhibit E.  XO provided a response to BellSouth’s NBR response on May 22, 2003 and again threatened to bring the matter to the appropriate regulatory body “if this matter is not resolved this week . . . .”  See May 22, 2004 Letter from Dana Shaffer to BellSouth, attached hereto as Exhibit F.  In June 2003, BellSouth responded to XO’s May 22, 2004 Letter, wherein it (1) disagreed with XO’s allegation that the replacement process consisted of only a billing change and should be priced as such; and (2) provided a revised estimate for the services requested.   See BellSouth’s June 3, 2003 Letter to Dana Shaffer, attached hereto as Exhibit G.  Again, notwithstanding threats to the contrary, XO chose not to bring this matter to the Commission’s attention at that time.  In October 2003, XO advised BellSouth that it no longer wished to proceed with the NBR process.  See October 16, 2004 email from BellSouth to XO, attached hereto as Exhibit H.


In December 2003, BellSouth sent XO an amendment to incorporate the FCC’s TRO decision (“TRO Amendment”).  This Amendment would have incorporated into the parties’ current Agreement the FCC’s findings in the TRO, including but not limited to the finding that ILECs were now obligated to convert special access circuits to stand-alone UNEs.  Thus, by executing the TRO Amendment, XO could have obtained the contractual right (with the corresponding TELRIC pricing) for the service it previously requested through a NBR.  For the obvious reason that XO did not want to incorporate all of the provisions of the TRO and because XO wanted to extend the life of its antiquated agreement, XO refused to engage in any substantive negotiations regarding a follow-on agreement or the TRO.  As to the TRO Amendment specifically, XO rejected it and demanded that it be provided to it in a different form.  With no recourse, BellSouth petitioned the Tennessee Regulatory Authority (“Authority”) to force XO to renegotiate.
  


In February 2004, XO sent to BellSouth its proposed TRO Amendment.  Because the parties ultimately agreed to negotiate from BellSouth’s standard, the most efficient means to address the TRO was to negotiate from Attachment 2 of the standard, which included the TRO, instead of a separate amendment.  Once negotiations completed, the parties could execute a TRO Amendment for the current Agreement.  From March to May 2004, each party exchanged a redline of a TRO Amendment.  

In July 2002, BellSouth sent XO a second amendment addressing the D.C. Circuit’s decision in United States Telecom Association v. Federal Communications Commission, 359 F.3d 554 (D.C. Circuit 2004) (“USTA II”), which vacated certain unbundling rules (“Vacatur Amendment”).  The Vacatur Amendment would have incorporated the USTA II decision into XO’s current Agreement, and, along with the surviving portions of the TRO Amendment that were not affected by USTA II, would have provided XO all of the relief it seeks herein – namely, a contractual obligation upon BellSouth to convert special access circuits to UNEs at TELRIC pricing.  However, because XO only wants the CLEC-beneficial components of the TRO and does not want to bring its Agreement in compliance with any part of USTA II, XO has refused to execute either Amendment and instead has chosen to litigate.


Also in July 2004, XO submitted a third NBR to BellSouth for the extra-contractual service at issue herein.  This time, XO asked BellSouth to convert 30 Global Crossing special access DS1 circuits to XO UNE DS1 circuits.  See July 21, 2004 Letter from BellSouth to XO and preceding emails, collectively attached hereto as Exhibit I.  Thus, in this latest request, XO requested that special access circuits be migrated from Global Crossing to XO and then converted from special access to UNEs.  BellSouth provided a price to XO for this service on July 21, 2004.  Id.  The parties executed a Special Assembly Contract to convert Global Crossing special access circuits to XO special access circuits.  See XO’s August 13, 2004 Letter to BellSouth; BellSouth’s September 8, 2004 Letter to XO, collectively attached hereto as Exhibit J.    However, consistent with the position of the parties over the last two and one-half years, the parties continued to disagree as to the appropriate price XO should pay and the appropriate process to replace the special access circuits with UNEs.  Id.   

In a new argument, however, XO took the position that the TRO rules regarding conversions of special access circuits to UNEs were self-effectuating and thus an amendment was not necessary to incorporate them.  Id.   Of course, XO does not take the same position regarding USTA II or other aspects of the TRO that XO does not deem to be CLEC-beneficial.  Finally, in late September 2004, XO filed the instant complaint – two weeks after the last correspondence between the parties.  

As can be seen from this detailed history, an expedited process is not appropriate for this lingering and stale dispute, which has been ongoing for at least 30 months.  Further, XO’s actions during this time period belie its claim that emergency consideration is necessary to prevent ongoing harm to XO.  These actions include (1) submitting three separate NBRs for the service it now claims should be provided at TELRIC; (2) making unfulfilled threats to file a complaint at the Commission for resolution of the issue during the last two and one-half years; (3) refusing to execute a TRO Amendment that has been outstanding since December 2003 and that would have provided XO with the relief it now seeks through litigation; and (4) waiting two weeks after the last correspondence of the parties to file the instant Complaint.  

Moreover, the expedited procedure set forth in Rule 25-22.0365 is inapplicable because this is not a two-party contractual dispute with limited policy considerations.  Instead, this proceeding has wide-ranging policy ramifications as it requires the Commission to decide whether (1) CLECs can avoid their change of law obligations by using litigation to effectuate only those changes in the law that are beneficial to CLECs;  and (2) CLECs can unilaterally declare that only CLEC-beneficial rules are self-effectuating to avoid the change in law process.  Given the uncertainty in the industry and the plethora of change in law proceedings that will take place in the near future to address the TRO, USTA II, the FCC’s Interim Rules (if applicable) and the yet-to-be issued Permanent Rules, these issues cannot be decided in an accelerated vacuum.  Furthermore, as evidenced by XO’s third NBR, the circuits of multiple parties are involved – a fact XO fails to mention to the Commission.

For all of these reasons, the Commission should deny XO’s request to invoke the expedited procedure set forth in Rule 25-22.0365, Florida Administrative Code and ultimately find that XO’s claims are meritless.

Response to Specific Allegations

1. The allegations in paragraph 1 of the Complaint do not require a response from BellSouth.

2. BellSouth denies that its business address is the address set forth in Paragraph 2 of the Complaint.  BellSouth admits the remaining allegations in paragraph 2.  Pursuant to Rule 22-25.0365(7)(a), BellSouth further states that all pleadings can be served upon Nancy B. White and James Meza III c/o Nancy Sims, BellSouth Telecommunications, Inc., 150 South Monroe Street, Suite 400, Tallahassee, Florida 32301-1556; 805-222-1201 (telephone); 850-222-8640 (fax); nancy.sims@bellsouth.com; nancy.white@bellsouth.com; james.meza@bellsouth.com. 

3. BellSouth denies the allegations in paragraph 3 of the Complaint, except to admit that the Commission has jurisdiction to hear disputes over the interpretation of interconnection agreements and to hear certain types of complaints pursuant to Florida law.  

4. BellSouth denies the allegations in paragraph 4 of the Complaint, except to admit that over the last two and one-half years, XO has submitted three NBRs to BellSouth to obtain the extra-contractual service of replacing special access circuits with stand-alone UNEs.  

5. BellSouth denies the allegations in paragraph 5 of the Complaint.  BellSouth states that its July 21, 2004 Letter (Exhibit H) speaks for itself and is the best evidence of its terms and conditions.

6. BellSouth denies the allegations in paragraph 6 of the Complaint.

7. BellSouth denies the allegations in paragraph 7 of the Complaint, except to admit that XO has submitted and BellSouth has processed three NBRs to replace special access circuits with UNEs because such a process is not available under XO’s current Agreement.  BellSouth also admits that XO could have obtained all of the relief it seeks herein by executing the TRO Amendment, which was made available since December 2003.

8. BellSouth denies the allegations in paragraph 8 of the Complaint.  

9. BellSouth denies the allegations in paragraph 9 of the Complaint.

10. BellSouth denies the allegations in paragraph 10 of the Complaint, except to admit that the Commission has authority under Section 364.01(g) to prevent anticompetitive behavior.

11. BellSouth denies the allegations in paragraph 11 of the Complaint.

12. BellSouth denies the allegations in paragraph 12 of the Complaint, except to admit that Section 364.01(4)(g) speaks for itself and is the best evidence of its terms and conditions.

13. BellSouth denies the allegations in paragraph 13 of the Complaint.

14. BellSouth denies the allegations in paragraph 14 of the Complaint.

15. BellSouth denies the allegations in paragraph 15 of the Complaint.

16. BellSouth denies the allegations in paragraph 16 of the Complaint, except to admit that the TRO speaks for itself and is the best evidence of its terms and conditions.

17. BellSouth denies the allegations in paragraph 17 of the Complaint, except to admit that the TRO speaks for itself and is the best evidence of its terms and conditions.

18. BellSouth denies the allegations in paragraph 18 of the Complaint.

19. BellSouth denies the allegations in paragraph 19 of the Complaint.

20. BellSouth denies the allegations in paragraph 20 of the Complaint, except to state that the TRO speaks for itself and is the best evidence of its terms and conditions.

21. BellSouth denies the allegations in paragraph 21 of the Complaint.

22. BellSouth denies the allegations in paragraph 22 of the Complaint and states, pursuant to Rule 22-25.036, that it does not agree to an expedited procedure.

23. BellSouth denies the allegations in paragraph 23 of the Complaint
 and states that the preliminary issues to be decided in this proceeding
 are (1) can XO circumvent the change of law process by attempting to make effective only the XO-beneficial aspects of the TRO through litigation and thus avoid those components of the TRO and USTA II that are less desirable to XO;
 (2) can XO unilaterally declare that only certain components of FCC rulings are self-effectuating to avoid a change in law process;
 (3) given the status of the law and upcoming change of law proceedings, should the Commission make these policy decisions in a vacuum in a two-party proceeding;
 (4) does XO’s request for relief violate the parties’ current Agreement;
 and (5) is XO’s Complaint barred by laches, estoppel, or any of the other affirmative defenses plead herein.
  

24. BellSouth denies the allegations in Paragraph 24 of the Complaint.

25. BellSouth denies the allegations in Paragraph 25 of the Complaint, except to admit that, over the last two and one-half years, the parties have discussed this issue in detail, XO threatened to file a Complaint in 2002 and 2003 regarding this issue, and the parties have been unable to resolve this dispute informally.  

26. For the reasons set forth above, BellSouth denies Paragraph 26 of the Complaint and specifically that the expedited process is appropriate.

27. Paragraph 27 of the Complaint does not require a response from BellSouth, other than to state that the discovery XO intends to seek is not relevant to the specific issues to be addressed in this proceeding.

28. BellSouth denies the allegations in Paragraph 28 of the Complaint.  As set forth in the detailed history above, XO (whether intentionally or in error) failed to disclose years of history and correspondence between the parties.

29. For the reasons set forth above, BellSouth denies Paragraph 29 of the Complaint and specifically that the expedited process is appropriate.

30. BellSouth denies the allegations in Paragraph 30 of the Complaint.

31. BellSouth denies that XO is entitled to any relief requested in the WHEREFORE clause.

32. Any allegation not expressly admitted herein is denied.

AFFIRMATIVE DEFENSES
1. XO’s Complaint fails to state a claim upon which relief can be granted.

2. The Commission lacks subject matter jurisdiction to establish a rate for a non-TELRIC service. 

3. XO’s Complaint is barred by the doctrine of waiver, estoppel, and laches.

Respectfully submitted this 6th day of October, 2004.

BELLSOUTH TELECOMMUNICATIONS, INC.
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� Section 364.058, Florida Statutes provides that the Commission “may limit the use of the expedited process based on the number of parties, the number of issues, or the complexity of the issues.”  See Section 364.058, Florida Statutes.


� Rule 22-25.0365 allows for BellSouth to provide “any information that the company believes will help the Prehearing Officer decide whether use of the expedited dispute resolution process is appropriate.”  


� NBRs are requests from CLECs for BellSouth to provide a service that BellSouth is not required to provide under the Telecommunications Act of 1996.  Upon receiving the NBR, BellSouth determines if it can and will provide the requested service and, if so, provides the CLEC with a non-TELRIC price at which the service can be purchased.   


� Regarding the negotiation of the follow-on agreement, XO refused to negotiate from any agreement other than the existing agreement.  Subsequent to BellSouth’s filing with the Authority, the parties agreed to negotiate from the BellSouth standard for a regional agreement and asked the Authority to hold the arbitration in abeyance.  Pursuant to this agreement, the parties are still engaged in negotiations.





� BellSouth’s response to XO’s sole issue statement is that BellSouth should not be required to “provide conversion of special access circuits to UNE pricing as a billing change only.”  As repeatedly stated by BellSouth in the volumes of correspondence exchanged between the parties, the conversion of special access to UNEs is not a simple billing change.  Further, unless and until XO executes an amendment incorporating all provisions and rules from the TRO, XO is not entitled to TELRIC pricing for the conversion of special access circuits to UNEs.  As the case develops, BellSouth will supplement this position statement.


� BellSouth reserves the right to add or modify the issues it believes should be decided in this case.


� BellSouth’s position as to this issue is NO.


� BellSouth’s position as to this issue is NO.


� BellSouth’s position as to this issue is NO.


� BellSouth’s position as to this issue is YES because the parties’ current Agreement does not provide for the conversion of special access circuits to stand-alone UNEs.


� BellSouth’s position as to this issue is YES.
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