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FLORIDA POWER & LIGHT COMPANY’S MOTION TO COMPEL AND SUPPORTING MEMORANDUM OF LAW 

Florida Power and Light Company (“FPL”), by and through its undersigned counsel, files this Motion to Compel and Supporting Memorandum of Law (“Motion”) pursuant to Rule 28-106.206, Florida Administrative Code, and Rules 1.310(c) and 1.380(a), Florida Rules of Civil Procedure. FPL respectfully requests: 1) that the Florida Public Service Commission (“PSC” or “Commission”) compel the Florida Industrial Power Users Group (“FIPUG”) to instruct its witnesses to respond to the questions that they were instructed not to answer during the October 26 and 27, 2004, depositions, as well as related follow-up questions; 2) that the depositions of FIPUG witnesses Knauth and Vogt be continued for the purpose of allowing FPL to engage in such a line of inquiry; and 3) that the Prehearing Officer expedite consideration of this Motion, and in support states:
Background

1.
On September 9, 2004, in accordance with the Order Establishing Procedure, Order No. PSC-04-0161-PCO-EI (issued Feb. 17, 2004), FPL pre-filed direct testimony in the above-referenced docket in support of its petition for levelized fuel and capacity cost recovery.  As part of this filing, FPL requested approval for purposes of cost recovery through the capacity cost recovery clause and the fuel and purchased power cost recovery clause of Unit Power Sales (“UPS”) Replacement Contracts with subsidiaries of the Southern Company representing 955 MW of capacity.  As expressed in the testimony of FPL Witness Thomas L. Hartman, the purpose of the UPS Replacement Contracts is to allow FPL to cost-effectively continue many of the benefits provided by the current supply arrangements under the Unit Power Sales Agreement between FPL and subsidiaries of the Southern Company that is set to expire May 31, 2010.  
2.
The UPS Replacement Contracts present a unique opportunity for FPL and its customers that could be missed if the Commission’s review is delayed.  As discussed in the testimony of Mr. Hartman, FPL believes the Contracts are in the best interests of its customers.
  But to be certain that the Commission would agree, FPL filed the Contracts for Commission approval.  Understandably in order to preserve its option to market the power elsewhere if necessary, Southern Company was reluctant to agree to an open-ended condition precedent such as Commission approval without a time limitation.  The most that Southern Company was willing to agree to is to allow FPL until the later of (i) the date when FPL secures the necessary transmission rights to deliver the SoCo power to FPL’s system, or (ii) approximately six months (180 days) after the contracts were executed to terminate the contracts if the Commission does not approve them.  If transmission rollover rights are granted prior to the expiration of the 180 days, --a distinct possibility--, FPL would have until early February 2005 by which to obtain a final order from the Commission, or could be constrained to reject the contracts.  

3.
FPL respectfully submits that the only interests served by the loss of such a window of opportunity would be those of the merchant power industry.  Not surprisingly, the two witnesses whose testimony FIPUG sponsors are employees of merchant power companies – Kerrick Knauth is Asset Manager for Northern Star Generation Services Company, LLC (“Northern Star”)
 and Michael Vogt is Project Manager of LS Power Development, LLC (“LS Power”) (Northern Star and LS Power may be referred to as the Merchants).
  The Merchants would oppose a rollover of transmission rights to FPL and its native load customers because it would make bringing power from out of state (and not from in-state merchant assets) more feasible, thereby putting downward pressure on wholesale power prices in Florida and diminishing the market value of in-state merchant assets.  For the same reasons, the Merchants also would benefit from the failure of FPL to conclude any resource acquisition that does not include them.  

4.
Upon request of counsel for FPL, FIPUG’s counsel made FIPUG witnesses Knauth and Vogt available for telephonic depositions that occurred on October 26, 2004, and October 27, 2004, respectively.
  The transcript of the deposition of FIPUG witness Kerrick Knauth on October 26, 2004, is attached as Exhibit A to this Motion.  The transcript of the deposition of FIPUG witness Michael Vogt on October 27, 2004, is attached as Exhibit B to this Motion.  
5.
During the telephonic deposition of FIPUG witness Knauth on October 26, 2004, counsel for FPL asked questions regarding compensation arrangements between Knauth or his company and FIPUG related to Mr. Knauth’s participation as a witness in this docket.  For example, the following exchange occurred:

Q. (FPL’s Counsel, Ms. Smith)
Do you know if Northern Star’s compensating FIPUG for its participation in FPSC docket 04001 – 0001-EI in which you submitted testimony?

Mr. McGlothlin (FIPUG’s counsel):
I’m going to object to any questions relating to compensation of that nature.  I think it’s a harassing and annoying type of question, it’s been ruled in another docket as beyond the scope of discovery and I’m going to structure [sic] the witness not to answer.

Ms. Smith:
And you can answer.  And I’m going to respond that it is relevant to show the witness’ interest in and participation in this docket.

Mr. McGlothlin:
I’m instructing the witness not to answer that question.

Ms. Smith:
On what grounds?

Mr. McGlothlin:
On the grounds I just stated earlier.
 
Ms. Smith:
I don’t believe those are grounds in the Florida Rules of Civil Procedure for instructing a witness not to answer.

[Knauth Deposition Tr. at pp. 27-30]. Another question posed by counsel for FPL to FIPUG witness Knauth that elicited similar objections is as follows:
Ms. Smith:
… [T]o your knowledge, is there any sort of contingency fee arrangement regarding FIPUG’s participation in this docket whereby FIPUG would get paid a certain amount if it achieves a certain result?

Mr. McGlothlin:  I’ll object and instruct on the same grounds.

[Knauth Deposition Tr. at 49-50].  Had Mr. Knauth been permitted to answer FPL’s questions, FPL may have had additional questions based on those responses.  
6.
On the record, counsel for FPL made an oral motion to compel FIPUG to answer questions related to compensation arrangements between FIPUG and witness Knauth.  [Knauth Deposition Tr., p. 42].  At the request of Florida Public Service Commission Staff (“Staff”), the parties agreed to submit memoranda in support of their arguments on the compensation issue raised during the deposition.  [Knauth Deposition Tr. at pp. 47-48]. 
7. 
The following day, on October 27, 2004, counsel for FPL asked additional questions related to the compensation arrangement between FIPUG and witness Vogt.  For example, the following exchange occurred:

Q (by FPL’s counsel, Ms. Smith):
Were you contacted by FIPUG’s counsel regarding the [UPS Replacement Contracts]?

A.
No.

Q.
Did you contact FIPUG’s counsel?

A.
Yes.

Q.
Why did you contact FIPUG’s counsel?

Ms. Kaufman (FIPUG’s counsel):
At this point I’m going to object.  Communications of this nature are attorney-client privileged.

Ms. Smith:
Are they your client?

Ms. Kaufman:
I beg your pardon?

Ms. Smith:
Is LS Power your client?

Ms. Kaufman:
You’re not taking my deposition, Miss Smith.

Ms. Smith:
Well, you just objected on grounds of attorney-client privilege.  I’m just trying to determine if the privilege is applicable here.

Ms. Kaufman:
The privilege is applicable.  Mr. Vogt is appearing on behalf of the Florida Industrial Power Users Group as a witness.  Communications between FIPUG members are privileged both as attorney-client and work product.
[Vogt Deposition Tr. at pp. 22-23].

Q:
When did you contact counsel for FIPUG?

A:
Probably four weeks ago, five weeks.  It was a week or so after we learned about it.

Q:
Who did you contact with FIPUG?

A:
Our initial contact would have been with one of Vicki’s colleagues, Joe McGlothlin maybe.

Q:
Were you a client of – was LS Power a client of the McWhirter firm before you contacted –
A:
No, we were not.

Q:
Is LS Power a client now?

Ms. Kaufman:
I’m going to object to further inquiry about the relationship that LS Power had with its attorneys as privileged.

Ms. Smith:
I think we need to establish that there’s a client before the privilege attaches.

Ms. Kaufman:
I’m going to object to any further inquiry regarding LS Power’s relationship with my firm as privileged.  I don’t know how much more establishment you need than that.

Ms. Smith:
Could you please state the basis for your objection for the record?

…

Ms. Kaufman:
Inquiry in regard to communications that LS Power has with attorneys is privileged and are attorney-client privileged.

Ms. Smith:
But you won’t affirm they are a client.

…

Ms. Kaufman:
I believe that information’s privileged.  I don’t know how much more clear to make it.

[Vogt Deposition Tr. at pp. 24-25].  Later in the deposition, a further exchange occurred as follows:

Q:
Is your company compensating FIPUG or its counsel for its participation in docket 040001-EI?

…

Ms. Kaufman:
Now I’m going to object to that question, Natalie, on the basis that that information is privileged and that the Commission has ruled in other dockets that inquiries into that kind of compensation are outside the scope of discovery.

Ms. Smith:
And we are going to on the same grounds that we did yesterday move to compel Mr. Vogt’s response to this question.  We believe that it is directly relevant. …
[Vogt Deposition Tr. at pp. 33-34].  
8.
Per Staff’s recommendation, the parties agreed to make this filing and include their respective arguments regarding the propriety of FPL’s line of inquiry related to the compensation arrangements between FIPUG and its witnesses.  [Vogt Deposition Tr. at p. 35].  FPL proceeded to ask witness Vogt several additional questions on the record that are also covered by this filing, and would likely have had additional questions depending upon the witnesses responses to such questions.  FPL’s additional questions were as follows:
Q:
What is the compensation arrangement between LS Power and FIPUG, if any?

Ms. Kaufman:  Object to that as beyond the scope of discovery and privileged.

[Vogt Deposition Tr. at p. 36].

Q:
To your knowledge, is there any sort of contingency fee arrangement regarding FIPUG’s participation in this docket?

Ms. Kaufman:
Again, I would object and I would instruct Mr. Vogt not to respond.
Ms. Smith:
Do you know whether LS Power’s a client of the McWhirter Reeves law firm?
Ms. Kaufman:
Again, I would object and I would instruct him not to respond, same basis as discussed.
Ms. Smith:
Do you know whether Northern Star Generation is a client of the McWhirter Reeves law firm?
Ms. Kaufman:
I again would object on the same basis, to the extent he knows.

…

Q:
Is there any sort of retainer agreement or contract between LS Power and FIPUG related to your filing testimony in this docket?

Ms. Kaufman:
Object.  Beyond the scope of discovery and privileged.

[Vogt Deposition Tr. at pp. 36-39].  FPL asked that the deposition be continued should the Commission determine that FPL’s line of inquiry is permissible.  [Vogt Deposition Tr. at p. 36].  

Argument

9.
Rule 1.310(c), Florida Rules of Civil Procedure provides that:



A party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under subdivision (d).

Under Rule 1.310(c), Mr. Knauth was required to answer the questions posed by FPL’s counsel.  None of the exceptions which would authorize Mr. Knauth to not answer these questions were raised by counsel for FIPUG.  Instead, opposing counsel instructed Mr. Knauth not to answer the subject questions based on relevancy objections.  This is improper.  See Quantachrome Corporation v. Micromeritics Instrument Corporation, 189 F.R.D. 697 ( S.D. Fla. 1999) (under Fed.R. Civ. P. 30(d)(1) which mirrors Rule 1.310(c), Florida Rules of Civil Procedure, it was “improper to instruct a witness not to answer a question based on form and relevancy objections.”).
  Such improper instructions are clearly frowned upon as shown by the following admonition of the Fourth Circuit Court of Appeals:



The action of plaintiff’s counsel in directing [deponent] not to answer the questions posed to him was indefensible and utterly at variance with the discovery provisions of the Federal Rules of Civil Procedure...  The questions put to [deponent] were germane to the subject matter of the pending action and therefore properly within the scope of discovery.  They should have been answered and, in any event, the action of plaintiff’s counsel in directing the deponent not to answer was highly improper.  The Rule itself says “Evidence objected to shall be taken subject to the objections,” and Professor Wright says it means what it says, citing Shapiro v. Freeman, D.C.N.Y. 1965, 38 F.R.D. 308, for the doctrine: “Counsel for party had no right to impose silence or instruct witnesses not to answer and if he believed questions to be without scope of orders he should have done nothing more than state his objections.”  Wright & Miller, Federal Pratice and procedure: Civil s. 2113 at 419, N. 22 (1970).         

Ralston Purina Co. v. McFarland, 550 F.2d 967, 973 (4th Cir. 1977).

10.
Further, the questions posed by FPL to witnesses Knauth and Vogt are relevant and, at minimum, reasonably calculated to lead to the discovery of admissible evidence.
  It is well established that parties need information concerning a witness’s potential bias, as such information goes to the credibility of the witness’s testimony.  See, e.g., Allstate Insurance Co. v. Boecher, 733 So. 2d 993 (Fla. 1999) (“Allstate”).  Allstate involved a claim by an alleged victim of an accident against Allstate Insurance, his uninsured motorist carrier.  Interrogatories propounded on Allstate sought information concerning the financial relationship between Allstate and the accident reconstruction expert retained by Allstate.  In Allstate, the court found that financial information sought from an accident reconstruction witness in a medical malpractice accident was “directly relevant to a party’s efforts to demonstrate to the jury a witness’s bias” and determined that “[a]ny limitation on this inquiry has the potential for thwarting the truth-seeking function of the trial process.” See id. at 997.  According to the court:

The more extensive the financial relationship between a party and a witness, the more it is likely that the witness has a vested interest in that financially beneficial relationship continuing.  A jury is entitled to know the extent of the financial connection between the party and the witness, and the cumulative amount a party has paid an expert during their relationship.  A party is entitled to argue to the jury that a witness might be more likely to testify favorably on behalf of the party because of the witness’s financial incentive to continue the financially advantageous relationship.

See id. (emphasis supplied).  FPL and the Commission are entitled to know the extent of the financial connection between FIPUG and its witnesses in this docket and to have that information in the record.  FIPUG has sponsored testimony of two merchant power company witnesses whose companies have an interest in delaying or otherwise preventing FPL from receiving Commission approval of the UPS Replacement Contracts for their own competitive purposes.  FPL suspects that the witnesses were motivated to submit testimony sponsored by FIPUG in an effort to delay or otherwise prevent FPL from moving forward with the UPS Replacement Contracts.  FPL further suspects that the merchant power companies realized that their competitive economic interests were insufficient for them to obtain standing in this docket, and so the merchant companies used the intervention by FIPUG as a vehicle for gaining entry into the proceeding.  FPL suspects that LS Power and Northern Star are the true clients driving FIPUG’s litigation actions, and it suspects that the opinions expressed in the testimony of witnesses Knauth and Vogt are tainted by their competitive interests in this proceeding.  
11.
FPL needs discovery from FIPUG related to any compensation arrangements between FIPUG and their merchant witnesses to test the suspicions described above and to demonstrate any witness bias.  FPL must have the opportunity to elicit evidence of witness bias and interest on the record to point to in later arguments, and the Commission would need record evidence if they were to make any decisions on grounds of bias of these witnesses.  
12.
FIPUG suggests that FPL’s questions are annoying and harassing to the witnesses.  However, case law and well-established discovery practice put witnesses on notice that their bias and interest will be inquired into during the proceeding.  It is not annoying or harassing for a witness to be required to disclose information about their relationship with the party in the case – it is expected.  This is especially true where, as here, the witnesses have testified in deposition that they are not receiving any compensation for their testimony in this docket.  [Knauth Deposition Tr. at pp. 33-34; Vogt Deposition Tr. at pp. 32-33].  Other parties are necessarily more curious about the motivations behind the witnesses’ testimony when the interest is not evident.  On balance, the probative value of the information sought by FPL outweighs any annoyance and embarrassment to the witnesses caused by the line of inquiry related to the compensation arrangements between FIPUG and its witnesses and their companies.   


13. 
Any reliance by counsel for FIPUG’s on Order No. PSC-04-0547-PCO-EI (“Order No. 04-0547”), issued May 26, 2004, and Order No. PSC-04-0498-PCO-EI (“Order No. 04-0498”), issued May 13, 2004, in Docket No. 031033-EI, is misplaced.   In Order No. 04-0547, the Commission denied a motion by Tampa Electric Company (“Tampa Electric”) to compel a group of residential customers to respond to a number of discovery requests directed toward counsel for the residential customers.  Tampa Electric suspected that the attorney for the residential customers was also directly or indirectly representing one or more suppliers of coal or coal transportation services who sought to remain anonymous and who funneled funds through various entities to remain anonymous.  
14.
The Commission rejected Tampa Electric’s motion to compel the residential customers to respond to the discovery directed toward their attorney and asking the residential customers to divulge the sources of their litigation funding.  The Commission determined that the questions directed to counsel for customers, on their face, appeared to be privileged attorney-client communications or attorney work product, and Tampa Electric had not shown why it did not have an adequate opportunity to test the basis of the expert witness’s opinions through deposition questioning.  For its conclusion that funding of the residential customers’ litigation efforts was not discoverable, the Commission pointed to the case Estate of McPherson ex rel. Liebreich v. Church of Scientology, 816 So. 2d 776 (Fla. 2d DCA 2002), where the court found that disclosure of funding assistance for the plaintiff’s wrongful death action would have a chilling effect on receiving future funding and was not relevant or reasonably calculated to lead to admissible evidence.            
15.
Were FPL moving to compel discovery of communications between FIPUG’s counsel and clients of FIPUG’s counsel that were “not intended to be disclosed to third persons,” Orders 04-0498 and 04-0547 would be directly applicable.  See § 90.502(1)(c), Fla. Stat. (2003); Corry v. Meggs, 498 So. 2d 508, 510 (Fla. 1st DCA 1986) (holding that, under the circumstances, an attorney could not be required to divulge the identity of a client who was paying the legal fees for another client).  However, the questions asked of FIPUG’s witness about compensation arrangements between LS Power and Northern Star go to the bias and interest of actual witnesses in the case whose motivations are directly at issue by virtue of being witnesses who have submitted prefiled testimony.  This line of inquiry is clearly within the bounds of permissible discovery.  The moment a client steps out of the shoes of a client and into the role of witness, discovery concerning the bias and interest of that person is at issue in the case.  Were this not so, all any party would have to do to defeat the discovery process would be to ensure that each client in the matter is a witness. 
16.
Concerns about a chilling effect on litigation by requiring the experts to answer FPL’s line of question related to witness compensation are not present here.  In fact, the converse is true because FIPUG’s position could encourage litigation.  If the Commission permits FIPUG’s witnesses to avoid the questions asked by FPL, competitive interests seeking to delay and disrupt Commission proceedings will be given a road map of on how to do so.  There will be no irreparable harm to FIPUG and other parties who traditionally have standing in Commission litigation.  Instead, there will be irreparable benefit because competitive interests will know that all they must do to have their interests heard is become a client of counsel for a party and submit testimony on behalf of that party.  

17.
FIPUG’s counsel has not presented a valid basis for instructing its witnesses not to answer the questions posed during the depositions of Mr. Knauth and Mr. Vogt.  The questions are within the scope of permissible discovery in this proceeding.  Further, counsel did not establish a predicate for its assertion of attorney-client privilege because counsel instructed the witness not to answer FPL’s questions about whether LS Power or Northern Star is a client of the attorney’s law firm.  FPL requests that the depositions be continued and that FIPUG be compelled to instruct its witnesses to respond to the questions that were not answered during the October 26 and 27 depositions, as well as related follow up questions.   


WHEREFORE, for the foregoing reasons, FPL respectfully requests: 1) that the Commission compel FIPUG to instruct its witnesses to respond to the questions that they were instructed not to answer during the October 26 and 27, 2004, depositions, as well as related follow-up questions; 2) that the depositions of FIPUG witnesses Knauth and Vogt be continued for the purpose of allowing FPL to engage in such a line of inquiry; and 3) that the Prehearing Officer expedite consideration of this Motion.

Respectfully submitted this 28th day of October, 2004.

	R. Wade Litchfield, Senior Attorney

Natalie F. Smith, Esq.
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Natalie F. Smith
� 	As described in Mr. Hartman’s testimony, the benefits of the UPS Replacement Contracts are significant and include a reduction in energy price volatility due to the firm coal component, as well as the ability to purchase low cost base load energy from the Southeastern Electric Reliability Council region during the off-peak periods.  These contracts also provide increased system reliability due to the ability to purchase power from outside the State, as well as delivery of gas to these units via a pipeline that is independent of the two existing pipelines in Florida.  The shorter term nature of the contracts allows FPL to broaden the range of generation options for the future as opposed to an accelerated commitment to additional natural gas generation in 2010.  Further, these contracts enable FPL to retain firm transmission rights that will give FPL greater resource choices in the future.  FPL believes that these benefits more than offset any perceived advantages associated with accelerating the construction of combined cycle self-build options listed in its Ten Year Site Plan, thus making the UPS Replacement Contracts the best alternative for FPL’s customers.  





� 	Northern Star has been engaged in the ownership and operation of power plants for approximately 10 months.  [Knauth Deposition Tr. at pp. 8-9].  


� 	LS Power “is an independent power producer that develops, owns, operates and manages large-scale power generation projects in the United States.”  [Vogt Testimony, p. 1, lines 21-23].     


� 	A notary was present with each of the FIPUG witnesses to administer the oath and provided a signed Certificate of Oath that is attached as Exhibit 1 to each of the deposition transcripts.  


� 	Mr. McGlothlin had earlier objected to a similar question on grounds of relevance and harassment. 


� 	The Committee Notes to Rule 1.310, 1996 Amendment, state “[s]ubdivision (c) is amended to state the existing law, which authorizes attorneys to instruct deponents not to answer questions only in specific situations.”  The reference to subdivision (d) of the Rule refers to provisions that allow a party or deponent to move to terminate or limit a deposition.


� 	Where federal civil procedure rule is nearly identical to Florida rule, federal case law in which the rule is interpreted is pertinent and highly persuasive.  Smith v. Southern Baptist Hospital of Florida, 564 So.2d 1115, 1117 (Fla. 1st DCA 1990); City of Jacksonville v. Rodriguez, 850 So.2d 280, 283, fn. 3 (Fla. 1st DCA 2003).  


�See Rule 1.280(b)(1), Florida Rules of Civil Procedure.
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