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BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Initiation of deletion proceedings against Aloha Utilities, Inc. for failure to provide sufficient water service consistent with the reasonable and proper operation of the utility system in the public interest, in violation of Section 367.111(2), Florida Statutes.


	DOCKET NO. 050018-WU

	In re: Request by homeowners for the Commission to initiate deletion proceedings against Aloha Utilities, Inc. for failure to provide sufficient water service consistent with the reasonable and proper operation of the utility system in the public interest, in violation of Section 367.111(2), Florida Statutes.


	DOCKET NO. 050183-WU



	In re: Application for increase in water rates for Seven Springs System in Pasco County by Aloha Utilities, Inc.
	DOCKET NO. 010503-WU

ORDER NO. PSC-06-0270-AS-WU
ISSUED:  April 5, 2006



The following Commissioners participated in the disposition of this matter:

LISA POLAK EDGAR, Chairman

J. TERRY DEASON

ISILIO ARRIAGA
MATTHEW M. CARTER II

KATRINA J. TEW

ORDER APPROVING SETTLEMENT AGREEMENT

BY THE COMMISSION:

I.
BACKGROUND TC  "
Case Background" \l 1 
Aloha Utilities, Inc. (Aloha or utility) is a Class A water and wastewater utility located in Pasco County. The utility consists of two distinct service areas: Aloha Gardens and Seven Springs.  There are currently three active dockets,
 three appeals in the First District Court of Appeal,
 and one Circuit Court case in Leon County,
 involving Aloha’s Seven Springs service area and this Commission.

In February 2005, this Commission initiated deletion proceedings in Docket No. 050018-WU for a portion of the Seven Springs service area based on a number of problems that ultimately stem from the presence of hydrogen sulfide in the water.

On August 17, 2005, we deferred consideration of our staff’s recommendation to accept a comprehensive Offer of Settlement negotiated by staff and submitted by Aloha in an effort to resolve Docket Number 050018-WU and all other outstanding matters.  At that time, we decided to hold the deletion proceeding in abeyance and directed staff to undertake negotiations with Aloha, the Office of Public Counsel (OPC), customer representatives, and other interested parties in an attempt to reach a resolution that is satisfactory to all parties.

On March 9, 2006, after several months of extensive negotiations in which staff participated, a Settlement Agreement (“Settlement”) was executed by Aloha, OPC, and individual intervenors Wayne T. Forehand, John H. Gaul, and Sandy Mitchell, Jr. (Intervenors). Aloha, OPC and Intervenors are collectively referred to as the “Parties.” The Settlement was also ratified by Richard Letvin, Donna B. Vaurio, Joel A. Kurtz, Richard E. Wiltsey, and John P. Andrews, non-intervenor customers of Aloha who are active members of the Committee For Better Water Now.  Mr. Edward O. Wood, another individual intervenor in the deletion docket, did not sign the Settlement.

The Settlement, a copy of which is attached to this Order as Attachment A, is a comprehensive agreement that resolves all outstanding dockets and court proceedings between Aloha and this Commission. One key element of the Settlement is the agreement by the Parties that it is prudent for Aloha to implement a new water treatment method – anion exchange – to address the current problems that stem from the presence of hydrogen sulfide in the water.

Anion exchange was identified as the preferred water treatment option in a study performed for Aloha by the University of South Florida. Unlike the current treatment method that converts hydrogen sulfide into other forms of sulfur, anion exchange removes all forms of ionic sulfur from the water.  After review of the USF study, and further consideration of various alternatives, Dr. James Taylor of the University of Central Florida, who was retained by this Commission as an independent consultant, agreed that anion exchange is the water treatment option that has the best likelihood of eliminating or minimizing the hydrogen sulfide issues on a cost-effective basis.

In order to facilitate the settlement negotiations, Aloha provided a non-binding, conceptual capital cost estimate (“Conceptual Cost Estimate”) for installing anion exchange facilities. That estimate showed an installed capital cost of $6.13 million, plus or minus 30%.  Dr. Taylor reviewed the Conceptual Cost Estimate and concluded that it is a reasonable estimate based on good faith assumptions at the time it was prepared

The Settlement contains numerous provisions in addition to the identification of anion exchange as a prudent water treatment methodology to be implemented by Aloha. Other major elements of the Settlement are summarized below.  By this Order, we approve the Settlement as being in the best interests of Aloha and its customers.

In a related matter, by Order No. PSC-06-0015-FOF-WU, issued January 4, 2006, we approved a letter agreement between Aloha and OPC that formalized their agreement regarding recovery of the cost of preparing the Conceptual Cost Estimate. On January 12, 2006, Mr. Edward O. Wood, a customer intervenor, timely filed a letter requesting reconsideration of that order. On January 23, 2006, Aloha filed a response in opposition to Mr. Wood’s request. We find that Mr. Wood’s request for reconsideration is moot, since the Settlement we approve contains a provision for the recovery of these costs that effectively supersedes the provisions of Order No. PSC-06-0015-FOF-WU.

We have jurisdiction over these matters pursuant to Chapters 120 and 367, Florida Statutes.

II.
SETTLEMENT


The major elements of the Settlement are as follows: 

Water Treatment Method (Paragraph 2a). The Parties agree that it is prudent for Aloha to implement anion exchange at five of its seven water treatment sites and that no additional treatment is required at this time at the remaining two sites where the level of hydrogen sulfide in the raw water is lower.  This means that the reasonable cost of anion exchange facilities at the five sites will be recoverable through rates, and that anion exchange facilities sized to treat the full current pumping capacity at those sites will be 100% used and useful for ratemaking purposes.

 Reasonable Costs (Paragraph 2b).  The Parties agree that the Commission can review and audit, and any substantially affected party can challenge, the reasonableness of the specific costs incurred in implementing anion exchange. However, any rate review will not revisit the fundamental agreement and finding that anion exchange is a prudent option that should have been implemented. Further, the Conceptual Cost Estimate will be admissible in cost recovery proceedings only for the purpose of considering if it was a reasonable, good faith estimate at the time it was performed.
Aloha Recording of CIAC (Paragraph 6).  Aloha agrees to record $250,000 of the construction cost for the anion exchange facilities as a contribution-in-aid-of-construction.
Construction Schedule (Paragraph 4). Aloha will install the anion exchange facilities in accordance with the schedule set forth below.  A current County ordinance (under challenge by Aloha) requires Aloha to install forced draft aeration facilities. The Parties agree to support Aloha’s efforts to gain County approval for implementation of anion exchange in lieu of forced draft aeration. The 24-month construction schedule does not begin to run until any impediment to anion exchange created by the County ordinance has been removed. The construction schedule is also subject to tolling in the event of a force majuere.
· Design:  6 months
· Permitting:  4 months
· Bidding, contract award, fabrication and construction:  14 months
If construction staging is required, anion exchange facilities will be installed first at Wells 8 and 9, which have the highest concentration of hydrogen sulfide in the raw water. Aloha will file quarterly progress reports during construction, and staff will arrange a meeting to review each progress report with the Parties. If staff concludes that Aloha is not proceeding in good faith to meet the schedule, it may recommend enforcement action. Aloha remains free to request any necessary extension of time, and the other Parties remain free to seek other relief in the event the schedule is not being met.

Testing for Sulfides (Paragraph 5).  The Parties agree to a protocol of testing for sulfides to replace the testing requirements imposed by Order No. PSC-05-0709-FOF-WU.  Under the agreed protocol, water at the plants equipped with anion exchange will be tested at three points on either a monthly or quarterly basis: raw water, water after anion exchange and before disinfection, water after disinfection.  The raw water testing is for informational purposes. The compliance goal for water after anion exchange is for total sulfides to be at or below 0.3 mg/L, and after disinfection for total sulfides to be at or below 0.1 mg/L.  Testing at each plant continues for a minimum of 3 years, or longer if necessary to demonstrate a 12-month period with no exceedances of the compliance goals.  If any site fails two compliance tests in a 12-month period, staff will meet with Aloha and the parties to attempt to identify the root cause of the exceedance and discuss what further action, if any, is appropriate.

Limited Proceeding for Cost Recovery (Paragraph 2c).  The Parties agree that Aloha may seek cost recovery for the anion exchange facilities in a three-phase limited proceeding. Because the Phase I and Phase II rates will be temporary rates subject to true-up: no opportunity for hearing is necessary; no customer meetings will be required; the incremental revenues will not have to be held in escrow; and repression will not be taken into account. Because Aloha intends to finance the construction through debt, the Phase I, II and III rate increases will contain no allowance for return on equity and no gross-up for federal income tax expense. The three phases are as follows:
· Phase I:  Temporary rates during construction designed to recover the carrying cost (interest during construction) on the projected average balance of construction work in progress.  These temporary rates are subject to true-up in Phase III and are in lieu of Aloha accruing an Allowance for Funds Used During Construction (AFUDC).
· Phase II:  Temporary rates during the first twenty months (more or less) the anion exchange facilities are in operation.  These temporary rates are subject to true-up in Phase III and will be designed to recover the actual or contracted cost of the anion exchange facilities and the projected incremental operating costs.
· Phase III:  Final rates based on actual construction costs and one year of actual operating expense history, both of which are subject to audit and to review for reasonableness.  If there is any over- or under- collection in Phases I or II, there will be an offsetting credit or surcharge during the first 12 months the Phase III rates are in effect.  Phase III rates will be set via a PAA order within 6 months after Aloha’s submission of actual cost data.  In the event of a protest, the Commission will enter its final order within 8 months of the date of the protest.  Any necessary repression adjustment will be considered in Phase III.

Dismissal of Litigation (Paragraph 3).  On or immediately after the Effective Date (i.e., the date this Commission order approving the Settlement becomes final and non-appealable), Aloha and the Commission will terminate the pending proceedings as follows:

· The Commission will dismiss the Show Cause Docket (Docket No. 050018-WU) and the Investigation Docket (Docket No. 050183-WU).

· Aloha will dismiss the Declaratory Judgment Action in Circuit Court, the Investigation Appeal, the Water Quality Appeal, and the Refund Appeal.  The amount that would ordinarily be refunded (approximately $290,000) will be reduced by the documented cost (up to $45,000) of preparing the Conceptual Cost Estimate. The balance will remain in escrow, earning interest, until the Phase III rates take effect. At that time, the funds in escrow, including accrued interest, will be released to Aloha and Aloha will record a corresponding amount as a contribution-in-aid-of-construction.
Fresh Start and Future Enforcement (Paragraphs 3b and 9).  After the Effective Date, no further enforcement action against Aloha will be requested by the Parties or taken by this Commission (and no further disallowances or penalties will be assessed), based on Aloha’s actions or inactions prior to the Effective Date relating to water quality or customer service issues which have been raised in prior dockets. This Commission may initiate a new enforcement proceeding based on actions or inactions after the Effective Date in the event that we find probable cause that Aloha has violated its obligations under the Settlement.
Prior Litigation Costs (Paragraph 7).  Aloha agrees not to seek recovery from its ratepayers of any litigation costs, legal fees, consultant fees, and costs arising from litigation in the Show Cause Docket, the Investigation Docket, the Declaratory Judgment Action, the Refund Appeal, the Investigation Appeal, the Water Quality Proceeding, and the Water Quality Appeal.
III.
FINDINGS AND CONCLUSIONS


Upon review and consideration, we find that the Settlement is in the public interest.  The Settlement redirects the Parties’ resources away from what has been protracted and expensive administrative litigation. It establishes a timetable for installing water treatment facilities that the Parties agree represent a prudent option for addressing the taste, odor and color problems that  have been an issue for over a decade. It provides for water quality monitoring beyond that required by any existing environmental regulations. It offers a number of monetary benefits to customers that could not be obtained outside of a Settlement, including a $250,000 contribution-in-aid-of-construction by Aloha, and Aloha’s agreement to forego recovery from customers of what could be $1 million or more in litigation costs. It also establishes procedures, which we find are appropriate, for this Commission to follow in future cost recovery proceedings.

By our approval, we hereby make the specific findings referred to in Paragraphs 2a, 2b, and 2c of the Settlement. Consistent with Paragraph 3a, upon the effective date of the Settlement, we will dismiss Docket Nos. 050018-WU and 050183-WU.

We note that one individual intervenor, Mr. Edward Wood, did not execute the Settlement
 and believes that the Commission should move forward with the proceeding in Docket No. 050018-WU to delete a portion of Aloha’s territory. Under the applicable license revocation statute and case law, however, only the Commission can initiate and maintain a license revocation proceeding. We find that the Settlement executed by Aloha, OPC and the other individual intervenors, which includes the dismissal of Docket No. 050018-WU, provides a sufficient basis for our decision to dismiss that revocation proceeding. We also considered Mr. Wood’s other objections to the Settlement and do not find them persuasive.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the Settlement Agreement dated March 9, 2006, which is attached hereto as Attachment A and incorporated herein by reference, is approved.  It is further

ORDERED that we hereby make the specific findings referred to in Paragraphs 2a, 2b and 2c of the Settlement Agreement.  It is further

ORDERED that Docket Nos. 050018-WU and 050183-WU shall be closed immediately following the date this Order becomes final and non-appealable.  It is further 

ORDERED that Docket No. 010503-WU shall remain open until the interim rate monies being held in escrow are released to Aloha in accordance with Paragraph 3d of the Settlement Agreement, at which time the docket shall be closed administratively.

By ORDER of the Florida Public Service Commission this 5th day of April, 2006.

	
	/s/ Blanca S. Bayó

	
	BLANCA S. BAYÓ, Director

Division of the Commission Clerk

and Administrative Services


This is a facsimile copy. Go to the Commission's Web site, http://www.floridapsc.com or fax a request to 1-850-413-7118, for a copy of the order with signature.
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SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT.
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request: 1) reconsideration of the decision by filing a motion for reconsideration with the Director, Division of the Commission Clerk and Administrative Services, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with the Director, Division of the Commission Clerk and Administrative Services and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Appellate Procedure.  The notice of appeal must be in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure.

�  Docket No. 050018-WU (Show Cause Docket) is a proceeding to delete certain portions of Aloha’s water service territory.  Docket No. 050183-WU (Investigation Docket) is an investigation into whether this Commission should initiate deletion proceedings for additional portions of Aloha’s water service territory. Docket No. 010503-WU (Water Quality Proceeding) is a continuation of Aloha’s last rate case in which an interim rate refund is pending and in which this Commission entered an order establishing a water quality goal of 0.1 mg/L of total sulfides and specified testing locations and frequencies.





�  Case No. 04-5242 (Refund Appeal) is Aloha’s appeal of our order requiring a refund of previously collected interim rates.  Case No. 05-3247 (Investigation Appeal) is Aloha’s appeal of our order initiating the Investigation Docket.  Case No. 05-3662 is Aloha’s appeal of our order establishing the 0.1 mg/L water quality goal and specifying the testing locations and frequencies.





�  Case No. 05-CA-01142 (Declaratory Judgment Action) is a complaint that seeks declaratory and injunctive relief related to our prosecution of the Show Cause Docket.


� This Commission has the power to approve settlements among less that all the parties to a proceeding. See, South Florida Hospital and Healthcare Association v. Jaber, 887 So.2d 1210 (Fla. 2004).






