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PART IC I: PAT ING : 

JOHN T. BURNETT, ESQUIRE, Progress Energy 

Service Company, LLC, Post Office Box 1 4 0 4 2 ,  

St. Petersburg, Florida 33733-4042  , appearing on behalf 

of Progress Energy Florida. 

JAMES W. BRElW, ESQUIRE, c/o Brickfield Law 

Firm, 3.025 Thomas Jefferson Street, N.W., Eighth Floor, 

West Tower, Washington, DC 20007-5201 ,  appearing on 

behalf of PCS Phosphate - White Springs. 

JEAN HARTMAN, ESQUIRE, FPSC General Counsel's 

Office, 2540  Shumard Oak Boulevard, Tallahassee, Florida 

32399-0850 ,  representing the Commission Staff. 

MARY ANNE HE:LTON, DEPUTY GENERAL COUNSEL, FPSC 

General. Counsel ' s Off i.ce, 2 5 4 0  Shumard Oak Boulevard, 

Tallahassee, Florida 32399-0850,  appearing as advisor to 

the Commission. 
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P R O C E E D  I N G  S 

COMMISSIONER EDGAR: Good morning. I call 

this hearing to order. And we will begin by asking our 

staff to read the notice. 

MS. HAR'I'MAN: Pursuant to notice, this time 

and place has beein scheduled for the purpose of 

conducting a hearing in Docket Number 080501-EI. The 

purpose of the hearing is set forth more fully in the 

notice. 

COMMISSIONER EDGAR: Thank you. And let's 

take appearances from counsel. 

MR. BURIVETT: Good morning. John Burnett for 

Progress Energy F:Lorida. 

COMMISSIONER EDGAR: Thank you. 

MR. BREW: Good morning. James Brew for White 

Springs Agricultural Chemicals - PCS Phosphate. 

MS. HARTMAN: Jean Hartman for Commission 

staff . 
MS. HELTON: Mary Anne Helton, advisor to the 

Coinmission. 

COMMISSIONER EDGAR: Thank you very much. 

Okay. We will jump right in here in just a moment. For 

planning purposes,, please know that to accommodate a 

variety of schedu:Les we are going to take lunch as close 

to 11:30 to 1:OO as makes for a natural break with where 

FLORIDA PUBLIC SERVICE COMMISSION 
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we are, and I am hopeful that we will finish today. We 

will, of course, (give as much time as we need to to 

address; all of the issues that we are here to address. 

And so with that, I will ask our staff, are there any 

preliminary matters? 

MS. HARTMAN: Yes, there are. We would 

request identification. of the exhibit list, staff's 

composite exhibit and staff's stipulated exhibit, which 

is PCS Phosphate's responses to staff's first set of 

interrolgatories, and prefiled exhibits, Exhibits 4 

through. 10. 

COMMISSIONER EDGAR: We will for the record 

have those exhibits so marked. 

(Exhibits 1 through 10 marked for 

identification.) 

MS. HARTM74N: Thank you. We would request 

that Exhibits 1, 2 and 3 be moved into the record. 

COMMISSIONER EDGAR: Any objection? 

MR. BURNETT: No objection. 

COMMISSIONER EDGAR: Hearing none, exhibits 

marked 1, 2 and 3 will be entered into the record at 

this time. 

(Exhibits 1, 2 and 3 admitted into the 

record. ) 

MS. HARTMAN: We would also request that the 

FLORIDA PUBLIC SERVICE COMMISSION 
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deposition transcript of Martin J. Marz be entered into 

th.e record, but we would also ask that certain portions 

of the record, of the deposition be stricken. If I 

coluld go through those portions of the record. 

COMMISSIONER EDGAR: And just a moment. 

MS. HARTMAN: I'm sorry. 

deposition. 

I mean the 

COMMISSIONER EDGAR: That's okay. And let me 

ask the parties, it's my understanding that what counsel 

is-going to lay out far us is a joint agreement by the 

parties, is that correct, to your knowledge, once we 

hear it. in detail? 

MR. BREW: Yes, Commissioner. Generally 

speaking, we have a strong opposition to trial by 

deposition, but we've gone through the transcript with 

staff a.nd we're agreea.ble to the portions that counsel 

will propose to strike. 

COMMISSIONER. EDGAR: Thank you. 

Mr . Burine t t . 
MR. BURNETT: We have no objection. 

COMMISSIONER, EDGAR: Okay. Then with that I 

appreciate the parties working together for the 

administrative efficiency, and we'll ask our counsel to 

further describe the agreement. 

MS. HAR'I'MAN: Thank you. The agreement is 

FLORIDA PUBLIC SERVICE COMMISSION 



8 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

th.at WE:, on Page 6 of the deposition that Lines 12 

th.rougl-i 20 be stricken; on Page 10 of the deposition, 

th.at Lines 12 through 25 be stricken; that on Page 11, 

Lines 1. through 5 be stricken; and finally on Page 17, 

th.at Lines 4 through 1.2 be struck. 

COMMISSIONER EDGAR: Commissioners, any 

questions about that? No. And the court reporter has 

that? So do we need t.o enter the deposition as you have 

described it into the record at this time? 

MS. HARTMAN: Yes. And I believe we would 

number it Number 11 asi well. 

COMMISSIONER EDGAR: Okay. Then we will mark 

for identificatio:n Exhibit Number 11, deposition of -- 

and I'm sorry, I didn't -- 

MS. HARTMAN: Martin J. Marz. 

COMMISSIONER. EDGAR: Deposition of Martin J. 

Marz as' excerpted. 

MR. BREW: A s  redacted. 

COMMISSIONER EDGAR: As redacted. Okay. 

That's much better. Thank you. As redacted. And 

Exhibit 11 is entered into the record, if I didn't say 

that. 

(Exhibit 11 marked for identification and 

admitted into the record.) 

Any other preliminary matters? 

FLORIIIA PUBLIC SERVICE COMMISSION 
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MS. HARTMAN: No. 

COMMISSIONER EDGAR: Anything from the parties 

before we move to opening statements? 

M R .  BURNETT: No, ma'am. 

COMMISSIONER EDGAR: Okay. Nothing from the 

bench? 

Mr. Burnett, I believe you're up first. Are 

you rea.dy? 

MR. BUNNETT: Yes, ma'am. Thank you. 

Commissioners, over the years PEF has filed 

its Standard Offer Contract time and time again and this 

Commission has reviewed and approved that contract time 

and time again without anyone ever raising an issue or 

protest. 

Recently one company, PCS Phosphate, a company 

that has been using a totally different contract to sell 

PEF power since at least 1989 and it is still using a 

completely different contract to sell PEF power today, 

has decided that it now has multiple problems with our 

Standard Offer Contract despite that they have never 

raised any problems with it in the past when we have 

filed it time and time again and this Commission has 

approved it time and time again. 

Acting .in good faith, however, PEF has worked 

with PCS since they filed this protest and has made 12 

FLORIDA PUBLIC SERVICE COMMISSION 
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of PCS's 20 proposed changes to our Standard Offer 

Contract in an effort to work this matter out. As part 

of this process, PEF has been able to narrow the scope 

of PCS's dispute (down to just eight remaining issues and 

those atre the issues that bring us here today. 

The reason that PEF has not and cannot agree 

with the eight remaining changes that PCS proposes is 

that to do that would cost our customers money that they 

should not have to pay. It would unfairly shift risk 

away from PCS and ontcl our customers and would threaten 

the reliable delivery of the energy that our customers 

pay to receive. 

In a contract like the Standard Offer Contract 

where PEF has to sign it without negotiation whether we 

want to1 or not, one can see where these may, these 

issues would cause concern. 

Commissioners, I want to briefly explain the 

remaining issues to you and tell you what the evidence 

will show you today as to why you, our regulator and our 

policyrnaker, shou:ld not agree to these last eight 

changes that PCS proposes. 

First, ITS Phosphate says that although they 

want to get paid :like they have the capacity factor of 

the unit that their unit will help PEF actually avoid 

building, they don't want to actually have to perform 

FLORIDA PUBLIC SERVICE COMMISSION 
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like that unit. I wish I could get that deal. However, 

realizing PEF's customers would have to pay for the 

extra capacity that they would never get, this is 

obviously not a good idea. 

Second, PCS says that in instead of having 30 

days to1 execute om a right of first refusal to buy 

renewakde energy credits from them, we should only have 

three days. We've come back and just asked for ten days 

to be an acceptable compromise, and to this date they've 

refused. It's hard for me to see how asking for ten 

days to make a purchase decision like that would be 

unreasonable. 

Third, I?CS wants to be able to use 

interruptible power to start up their units. Think 

about what the implications are if PEF is in urgent need 

of power, starts to interrupt its customers to prevent a 

blackout, only to call on PCS to &tart up and provide 

critically needed energy and they cannot start up 

because their power is out and has been interrupted. 

The result would be that PEF's customers would not get 

the power they are paying for at the time they need it 

the most. 

Fourth, PCS says that if we have, PEF has good 

cause to believe that there is a problem with their 

unit, we cannot ask them to perform a test to prove that 

FLORIDA PUBLIC SERVICE COMMISSION 
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the unit is okay unless six months has passed from the 

time we've done our la.st test. This defies logic. If 

something is wrong with their plant and we have good 

cause to believe it's wrong, then they should have to 

prove t.hat they can actually run like they're supposed 

to. 

Fifth, :PCS Flroposes a provision that requires 

them to1 run their unit for 2 4  hours when it first goes 

online and once a year thereafter to prove that the unit 

actually works. :If PEF, if PEF's customers are going to 

be paying for this unit for years and years, it seems 

pretty reasonable that PCS could at least show that a 

brand new unit coming online, at least once a year that 

it could run like it's supposed to for 24 hours. 

Sixth, I?EF projects that the unit that the PCS 

unit would be compared to and would avoid would be 

offline for 15 days a year for maintenance. PCS wants 

30 days, even though the unit that they are avoiding 

against would be down for only half that time. Guess 

who pays for the replacement power while they're out for 

those 15 extra days -- our customers do. 

Seventh,, PCS opposes providing a performance 

security to help defray some of the cost to buy 

replacement power if they don't deliver the power that 

they say they will under the contract. Said another 

FLORIDA PUBLIC SERVICE COMMISSION 
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way, PClS wants our customers to bear all the risk if 

something goes wrong with their plant and they can't 

deliver- power. 

Finally, PCS wants to add a provision that 

makes PEF post a security if PEF's credit rating drops 

below a certain level in some amount that we would hav 

to agree on. It's hardly fair to put this burden on PEF 

because, unlike PCS, we can't negotiate in this 

contract. We cannot walk away and we have to sign this 

contract no matter what. So, again, why should our 

customers have to bear this risk and this cost? 

In conclusicln, Commissioners, these remaining 

eight issues seem like no-brainers to us. And while 

we've worked with PCS and agreed to the majority of 

their proposed changes, we simply cannot agree in good 

faith to the ones I just described, especially given the 

fact that not only could PCS take advantage of these 

changes, but anyone else who wanted to sign this 

contract could take advantage of these changes as well 

that hurt our customers and make our customers pay 

money. 

At the conclusion of this evidence we believe 

that you will agree that you as our regulator and our 

policymaker cannot allow these changes either. Thank 

you. 

FLORIDA PUBLIC SERVICE COMMISSION 
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COMMISSIONEF! EDGAR: Thank you. 

Mr. Brew. 

MR. BREW: Thank you, Commissioners. Good 

morning. Please remember at the outset that all of the 

changes that PCS has proposed to the Standard Offer 

Contract aren't going to affect ratepayers or PEF at 

all. They are -- they make the contract fairer, easier 

to implement and streamlines the whole contracting 

process. 

Now we recocmize that this is a busy time for 

the Commission. It's also an immensely challenging time 

to be a manufacturing operation in Florida. This is an 

important proceeding. Florida has a variety of 

activities going on designed to promote renewable energy 

development in thle sta.te. A cornerstone of that policy 

is this Standard Offer Contract. For a utility plant, 

recovery of fixed c0st.s is indifferent to how it 

performs. Whethe:r it's a baseload unit, a peaking unit, 

they recover thei:r costs in base rates or through other 

tracking mechanisms irrespective of how they're actually 

dispatched or how they run. That's not true for 

renewable energy producers. We recover costs and get 

paid based on the terms of the standard offer. 

We recognize as well that the utility can and 

does negotiate contracts in lieu of the Standard Offer 

FLORIIIA PUBLIC SERVICE COMMISSION 
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Contract. But that does not end the issue, it actually 

starts it. We believe and the rule is drafted to 

require a Standard Offer Contract that has a meaning and 

purpose other than simply being a template for 

beginnings of the discussions for a negotiated contract. 

The Conmission's rules separately permit and encourage 

negotiated contracts hut require the development of a 

Standard Offer Contract that a developer can enter into. 

So the purpose of a Standard Offer Contract is 

to provide a stre8amlined mechanism for establishing an 

avoided cost base, which means by definition no 

additional cost to ratepayers, agreement that can be 

signed and accepted in. short order. What we had found 

and the reason why PCS! first protested the Standard 

Offer Contract in 2007 ,  we simply never got to the 

hearing on that, on th.at contract, is that the terms in 

the standard offer really weren't drafted to be 

commercially feasible. 

What we've seen in various energy-related 

transactions and which the PCS witness will address is 

that energy transactions through the years have migrated 

towards streamlining operations through standardizing 

the terms associated with basic operations so you can 

negotiate on the terms that actually matter so you don't 

have to spend countless hours renegotiating all of the 

FLORIDA PUBLIC SERVICE COMMISSION 
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basic provisions of the agreement. The very purpose of 

the changes that we've introduced in this docket is to 

get to that same point. 

Now I'd note that over the course of 

exchanging testimony over two years Progress has in fact 

made a number of adjustments and that's been very 

productive. But :you can see that that's a very 

inefficient process because we started with what was 

essentially a one-sided agreement drafted by the utility 

with very little input, if any, from the renewable 

energy producer side. We've tried to add that. 

The one particular example that will come up 

today is the requirement with respect to capacity 

factor, and there are two pieces to that. One is that 

there's a simple error in Progress's proposal. They use 

capacity factor when they mean availability factor. 

They would require a unit to operate effectively at a 

90 percent capacity factor in order to receive a full 

capacity payment. 

Well, there's no gas combined cycle unit that 

operates at a 90 percent capacity factor. That would 

mean it would be irunning 8,000 hours a year. That's not 

how a gas combined cycle unit, which is the avoided 

unit, runs. Such a unit might be available to run much 

of the time, but it doesn't actually run in that 

FLORIDA PUBLIC SERVICE COMMISSION 
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fashion. So the terms that Progress has proposed really 

would only be applicable to a baseloaded coal or nuclear 

unit so that you've got a basic problem in terms of an 

error that needs to be fixed. 

The second is that if you want to precisely 

mimic the operating characteristics of a gas combined 

cycle unit, you're going to get gas combined cycle 

units. If your, if your purpose is to encourage 

supplanting gas burning in the state by encouraging 

alternative energy producers which have somewhat 

different operating characteristics, you need to reflect 

that in the rule. A n d  the basic change that we propose 

in that regard is to provide that basis so that you are 

accomplishing your intent which was to encourage the 

development of these alternative technologies rather 

than simply mimicking gas combined cycle 

characteristics. 

Two of the basic things that we've looked at 

in negotiating any contract over time, the basic 

fundamentals of contracting come into play, which is, 

two of which are .rights and obligations go both ways. 

One party doesn't have all the rights and then the other 

party has all the obligations. You establish a certain 

amount of reciprocity and symmetry in those obligations. 

And that's -- a nimber of the things that we proposed 

FLORIDA PUBLIC SERVICE COMMISSION 
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here that Progress is taking exception to is simply 

adding symmetry to the contract. 

The second is that no party gets something for 

nothing. In the case of the right of first refusal on 

renewable energy credits, Progress has simply asked for 

something for nothing. It's not reflected in the 

avoided cost payments. It's granting a right to 

Progress for which they haven't paid. So what we've 

tried to do again is s8imply bring a level of fairness to 

the contract to streamline the basic terms so that it 

makes more sense from a developer's standpoint and to 

set the basis so that you can really only have to talk 

about the issues that matter, which is the features of 

that technology a:nd th.e avoided cost payments that are a 

function of the -- oth.erwise applicable in the rule, and 

that's what we will discuss today. Thank you. 

COMMISSIONER. EDGAR: Thank you. 

Mr . Burinett. 
MR. BURNETT: Yes, ma'am. Thank you. We 

would call David Gammon. 

COMMISSIONER. EDGAR: And is Witness Marz here 

as well? Is that the gentleman there? Nice to see you. 

Let's go ahead and swear you both in so that 

we have that done, if you would. You may stand there, 

and if you'll stand with me and raise your right hand. 

FLORIDA PUBLIC SERVICE COMMISSION 
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(Witnesses collectively sworn.) 

D.AVID W. GAMMON 

was called as a witness on behalf of Progress Energy 

Florida and, having been duly sworn, testified as 

follows: 

D I FLECT EXAMINAT I ON 

BY M R .  BURNETT: 

Q. Good morning, sir. Will you please introduce 

yourself to the Commission and provide your business 

address ? 

A. Sure. (Good morning, Commissioners. My name 

is David Gammon. My business address is 2 9 9  1st Avenue 

North, St. Petersburg, Florida 33701. 

Q. Thank you. And you were just sworn as a 

witness; correct? 

A. I was. 

Q. Okay. Who do you work for and what is your 

position? 

A. I work for F'rogress Energy Florida, and I'm a 

Senior Power Delivery Specialist for Progress Energy 

Florida. 

Q. Have you filed prefiled direct testimony and 

exhibits in this proceeding? 

A. Yes, I have. 

Q. Do you have a copy of your prefiled testimony 

FLORIDA PUBLIC SERVICE COMMISSION 
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and exhibits with you today? 

A. Yes. 

Q. Do you have any changes to make to your 

prefiled testimony and exhibits? 

A. No. 

Q. If I asked you the same questions in your 

prefiled today, would you give the same answers that are 

in your prefiled testimony? 

A .  Yes. 

MR. BURNETT: Madam Chair, we request that the 

prefiled testimony be entered into the record as if it 

was read today. 

COMMISSIONEF: EDGAR: The prefiled testimony on 

direct of this witness will be entered into the record 

as though read. 

FLORIIDA PUBLIC SERVICE COMMISSION 
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INTRODUCTION, QUALIFICATIONS AND PURPOSE 

Please state your name aind business address. 

My name is David W. Gammlon. 

Petersburg, Florida 33733. 

My business address is P.O. Box 14042, St. 

By whom are you employed and in what capacity? 

I am employed by Progress Energy Florida, Inc. (“PEF” or “the Company”) as a 

Senior Power Delivery Specialist. 

What are your job responsibilities? 

I am currently employed (as a Senior Power Delivery Specialist for PEF. This position 

has responsibility for cogeneration contracts and renewable energy contracts. In this 

position, I have responsibility for PEF’s Qualifying Facility (“QF”) power purchases, 

including the development of Standard Offer Contracts. My responsibilities further 

include administering long-term QF contracts, negotiating extensions, resolving 

disputes, and administering payments to cogeneration and renewable suppliers. 

Please describe your educational background and professional experience. 

I received a Bachelor of Science in Engineering degree from the University of Central 

Florida in 1980 and a Master of Business Administration from the University of 

South Florida in 2001. I ,am a registered Professional Engineer in the State of Florida. 
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My employment with Progress Energy FloriddFlorida Power Corporation has 

been related to QF purchases since 1991. Prior to this position, I have had other 

positions at Florida Power Corporation including Project Engineer in Energy 

Management Resources and Pro;iect Engineer in Relay Design. My employment with 

Florida Power Corporation began in 1977. 

What is the purpose of your testimony? 

The purpose of my testimony is 1.0 address the structure and history of PEF’s Standard 

Offer Contracts for QF and Renewable Energy Producers (“Renewables”). I also 

explain why certain terms and conditions are included in PEF’s current Standard 

Offer Contract. 

Please summarize your testimmy. 

PEF is required by law to havc a Standard Offer Contract available for QFs and 

Renewables. A QF or a Renewable can accept PEF’s Standard Offer Contract 

without any negotiation, #and PEF is compelled to abide by the terms and conditions 

of that contract for any and all c.ounterparties who wish to agree to sell power under 

it. While almost all QFs and Renewables elect to enter into a negotiated power 

purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the 

Standard Offer Contract provides a comprehensive baseline of acceptable terms and 

conditions for energy providers to use in their negotiations with PEF, and PEF has 

had excellent success in obtaining power purchase agreements with QFs and 
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Renewables by using its Standard Offer Contract as a “first draft” against which 

negotiated contracts are developed. 

PEF has made a number of changes to its Standard Offer Contract in order to 

comply with rule changes and lo incorporate feedback that PEF has received from 

QFs and Renewables including PCS Phosphate. By making these changes, PEF has 

developed a Standard Offer Contract that both promotes Renewables to engage into 

negotiations with PEF anld that strikes a balance between the interests of PEF and its 

customers and such energy producers. 

Are you sponsoring youir testimony with any exhibits? 

Yes, I am sponsoring the following exhibits: 

Exhibit No. 

Exhibit No. 

Exhibit No. - (DWG-3) - Direct testimony of Martin J. Marz on behalf of PCS 

Phosphate - White Springs (Dkt# 070235) 

Exhibit No. 

(DWG-1) - Prolest of PCS Phosphate-White Springs (Dkt# 070235) 

(DWG-2) - Direct testimony of David Gammon (Dkt# 070235) 

(DWG-4) - Rebuttal testimony of David Gammon (Dkt# 070235) 

OVERVlEW 

Please provide an overw-dw of what actions were taken prior to, an( 

Docket No. 080501-EQ. 

including, 

Pursuant to Rule 25-17. 250(1.) and (2)(a), F.A.C., PEF filed its standard offer 

contract for approval by the Cornmission on April 2, 2007 which established Docket 
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No. 070235-EQ. The Co-mmission approved PEF’s standard offer contract at the May 

22, 2007 Agenda Conference. Order No. PSC-07-0493-TRF-EQ was issued on June 

11, 2007 approving PEF”s standard offer contract and associated tariffs. On July 2, 

2007, White Springs Agriculixral Chemicals, Inc. (“PCS Phosphate - White 

Springs”), a customer located in PEF’s service territory, protested Order No. PSC-07- 

0493-TRF-EQ stating PEF’s standard offer contract was understated, unnecessarily 

complicated and contains unnecessary and burdensome requirements (See Exhibit No. 

__ (DWG-I), Pages 4-1 6). A hearing was scheduled for April 10, 2008. PEF filed 

its direct testimony of David Gammon on January 14, 2008 (See Exhibit No. ~ 

(DWG-2)). PCS Phosphate - White Springs filed their testimony of Martin J. Marz 

on February 18, 2008 recommerlding changes to PEF’s Standard Offer Contract (See 

Exhibit No. __ (DWG-3)). On March 10,2008, PEF filed its rebuttal testimony (See 

Exhibit No. __ (DWG-4)). Since a new standard offer contract was being filed on 

April 1, 2008, PCS Phosphate -- White Springs filed a Motion for Continuance on 

March 21, 2008 until new standard offer was filed. As a result, the April 10, 2008 

hearing was canceled. 

On April 1, 2008, PEF filed its standard offer contract creating Docket No. 

080187-EQ. The Commission was scheduled to vote on PEF’s SOC at the July 29, 

2008 Agenda Conference. PEF diligently worked to create a standard offer contract 

that incorporated some of PCS Phosphate concerns addressed in their original protest 

(See Exhibit No. __ (DWG-I)) and on July 15, 2008 PEF filed a revised standard 

offer contract creating Docket No. 080501-EQ. PEF requested that no action be 

taken on Docket No. 080 187-EQ but instead asked the Commission to take action on 

4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 111. 

12 

13 Q. 

14 

15 A. 

16 

17 

18 

19 

20 

21 

22 

23 

Docket No. 080501-EQ. On July 23, 2008 PEF filed a Notice of Withdrawal of its 

standard offer contract filed in Ilocket No. 0801 87-EQ. Order No. PSC-08-0695- 

FOF-EQ was issued 011 October 20, 2008 acknowledging PEF’s Notice of 

Withdrawal and closing Dlocket No. 0801 87-EQ. 

The standard offer contract filed in Docket No. 080501-EQ was approved by 

the Commission at the Selptember 29, 2008 Agenda. PCS Phosphate - White Springs 

filed a protest on November 131, 2008 seeking a final resolution concerning, in 

their view, unreasonable non-price terms and conditions that continue to be 

reflected in PEF’s standard offer contract. 

STANDARD OFFER CONTRACTS, RULES AND TARIFFS 

Please briefly give an explanation of what a Standard Offer Contract is and the 

history of the development of Standard Offer Contracts. 

Standard Offer Contracts were developed pursuant to the Public Utility Regulatory 

Policy Act (“PURPA”), which was passed by Congress in 1978. Utilities in Florida 

have had Standard Ofl’er Contracts approved by the Florida Public Service 

Commission (“FPSC” or “Commission”) in effect since 1984, offering the same 

contract terms to any and all suppliers, although different terms can be developed 

through negotiation. 

Because the Standard Offer Contract is offered to all renewable suppliers, its 

terms must be broad enough to cover all possible circumstances. The particular 

contractual needs of a slpecific type of supplier, such as a solar supplier, may be 

5 
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different than the contractual needs of another supplier, such as a biomass facility, but 

the Standard Offer Contract must be available to all suppliers regardless of the 

resource used. The fact tlhat different types of suppliers may benefit fiom different 

terms is the reason that th’e terms. and conditions in a Standard Offer Contract have to 

be broad-based and comprehensive. 
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7 Q. 
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9 A. 

Can you also provide a brief history of the development of the rules governing 

Standard Offer Contracits for Ftenewable Generation? 

The rules regarding Standard Offer Contracts have been in place since 1984. As the 

rules have evolved and changed over time, the Commission has given careful 

consideration to the development of contractual terms to balance the needs of 

suppliers and utility customers. Accordingly, the rules have been amended several 

times. Most recently, the Standard Offer Contract rules were amended in 2006 to 

specifically address renewable energy generation. All of the rule changes were made 

15 
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23 

according to the rulemaking prolsedures in place at the time, and comments fiom all 

interested parties were solicited, heard and thoughtfully evaluated by the 

Commission. 

You mentioned a rule change in 2006 regarding renewable energy. 

particular aspects of the Comrrussion’s rules promote renewable generation? 

There are numerous provisions of the Commission’s rules that promote renewable 

generation. They include: 

0 

What 

Removing the previous cap limiting Renewables to 80 MW or less. 
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Requiring updated Standard Offer Contracts be filed by each utility each year by 

April 1. 

Requiring a separate Standard Offer Contract for each technology type identified 

in the utility’s Ten Year Site Plan (“TYSP”). 

0 

0 Requiring that a Standard Offer Contract be continuously available to 

Renewables. 

0 Providing the Renewable the option to choose the term of the Standard Offer 

Contract between ten years and the economic life of the avoided unit. 

Allowing a portion of‘the energy payment under a Standard Offer Contract to be 

fixed. 

0 

0 Removing subscription limits in the Standard Offer Contract. 

Requiring a provision in the Standard Offer Contract to reopen the contract in the 

event of changes in environrriental and governmental regulations. 

0 Requiring that Renewable Energy Credits (“RECs”) remain the exclusive 

property of the Renewable. 

Requiring prior approval by the Commission before equity adjustments for 

imputed debt can be made to a utility’s avoided cost. 

Providing for dispute .resolution between a Renewable and a utility. 

0 

0 

What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule 

revisions? 

In order to comply with the nile changes and in response to comments received 

during recent contract negotiations with Renewables, numerous changes were made 
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to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the 

following: 

0 The Standard Offer Contract is based on the next avoidable fossil fueled generating 

unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is 

currently a combined cycle unit. 

0 The Standard Offer Contract is available to both Renewables and QFs less than 

100 kW, as provided by Rule :25-17.250(1), F.A.C. 

0 The Standard Offer Contract is offered on a continuous basis, as required by 

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C. 

The Standard Offer Contract allows a Renewable or QF to choose any contract 

term from 10 years up to 25 years, which is the projected life of the avoided unit, 

as required by Section 366.91. F.S., and Rule 25-17.250(3), F.A.C. 

0 The Standard Offer Contract includes normal payments, early payments, levelized 

payments, and early levelized payments, as required by Rule 25-17.250(4) and (6), 

F.A.C. 

0 The Standard Offer Contract contains no preset subscription limits for the purchase 

of capacity and energy from R.enewables, as required by Rule 25-17.260, F.A.C. 

0 The Standard Offer Contract contains a provision to reopen the contract based on 

changes resulting from new mvironmental or regulatory requirements that affect 

the utility’s full avoided costs of the unit on which the contract is based, as 

required by Rule 25-17.270, F.A.C. 
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0 The maximum number of capacity tests specified in the Standard Offer Contract is 

reduced from six times per year to two times per year. 

Other than the changes listed above, is the Standard Offer Contract 

substantially the same as previously-approved versions? 

Yes. Although there were other changes made to PEF’s 2007 Standard Offer 

Contract, in addition to those described above, including grammatical changes, 

capitalization of defined terms, renumbering of sections, and the like, the bulk of the 

Standard Offer Contract has remained unchanged since it was last reviewed and 

approved by the Commission in 2003. 

In 2008, additional changes were made to the Standard Offer Contract based 

upon suggestions from PCS Phosphate. These changes are: 

Specifying a minimum of 10 days notice before a Committed Capacity Test is 

required. 

0 Specifying a minimuim of 7 business days notice before an examination of the 

books and records of the counterparty. Such inspections also must be performed 

on a normal business day. The right of inspection of books and records has been 

changed to apply to both parfies. 

The Force Majeure definition has been changed to exclude PEF’s loss of markets, 0 

PEF’s inability to use or resell the capacity and energy, or the renewable’s 

inability to sell the capacity and energy at a greater price. The need to 

“conclusively” demonstrate that the event was not foreseeable has been changed 

to “reasonably” demonstrate. 
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Allow the renewable supplier’s discretion as to the form and substance of 

documentation for sorne of the Conditions Precedent. 

Changed the requirement for planned outage notices from a detailed plan to a 

good faith estimate. 

Changed the assignment language from “PEF’s sole discretion” to “may not be 

unreasonably withheld“. 

0 

0 

One of the requirements of IRule 25-17.250, F.A.C., is that the utility make 

separate Standard Offer Contracts available for each type fossil-fueled 

generating unit in that utility’s TYSP. Has PEF done that? 

Yes. PEF’s 2008 TYSP contained four proposed generating units. Of those four 

units, the Bartow Repowering was already under construction, making it ineligible for 

a Standard Offer Contracl . Two other proposed generating units are nuclear facilities, 

and they are also ineligilble for a Standard Offer Contract. The remaining eligible 

generating unit is a combined cycle unit. In compliance with Commission rule, PEF’s 

filed a Standard Offer Contract is based on that unit. Subsequent to the that filing, 

PE,F issued a RPF for its; combined cycle unit and PEF asked for a rule waiver to 

retain that combined cycle unlit as the avoided unit until another qualifying unit 

appears in PEF’s TYSP. 

Has the FPSC approved PEF’s TYSP on which the Standard Offer Contracts in 

this case are based? 

YES. PEF’s TYSP was approved by the Commission on December 1,2008. 

10 
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SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT 

Pay men ts 

How are “avoided cosfs” derived for both energy and capacity payments in 

PEF’s Standard Offer Contract? 

The “avoided costs” for capacity are calculated using the data from the TYSP and in 

accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25- 

17.0832(6), F.A.C., utilizes the value of deferral method to determine the capacity 

cost. Simply stated, the value of deferral method determines the savings produced by 

deferring the construction of generation. 

The avoided energy cost is determined in accordance with Rule 25- 

17.0832(5), F.A.C., which states that the avoided energy cost is determined using the 

heat rate of the avoided unit when the avoided unit would have operated; and, when 

the avoided unit would not have operated, the avoided energy cost is equal to the as- 

available rate. For purposes of the Standard Offer Contract, it is assumed that the 

avoided unit would operate in any hour when the as-available rate is greater than the 

energy cost calculated using the: heat rate of the avoided unit. Therefore, the energy 

payment rate is determined hourly by comparing the as-available rate to the energy 

cost using the avoided unit heat rate and then using the lower of those two values. 

This methodology to determine the hourly rate has been used in Standard Offer 

Contracts for a number of years. 

11 



5 Q. 

6 

7 

8 

9 A. 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

The as-available energy cost is PEF’s marginal cost of energy before the sale 

of interchange energy and is calculated in accordance with Rule 25-17.0825, F.A.C., 

and PEF’s Rate Schedule COG- I. 

Does PEF’s Standard Offer Contract include a provision requiring a renewable 

energy generator to maintain a 69% or  greater capacity factor in order to 

qualify for a capacity p:aymenit and a 89% capacity factor or  greater in order to 

qualify for the full capacity pa:yment? 

Yes. 

Why is it appropriate l o  require a renewable generator to maintain a 89% or  

greater capacity factor l o  qualify for the full capacity payment? 

It is appropriate to require a Renewable to maintain a 89% capacity factor to qualify 

for the full capacity payment because 89% is the projected availability of the avoided 

unit. Under the Standard1 Offer Contract, the supplier has the right to deliver to PEF 

whenever it chooses. To ensure that PEF’s customers receive the capacity that they 

are payng for and have contracted to receive, the Standard Offer Contract must 

require the supplier to deliver to PEF at the same capacity factor during the on-peak 

hours (89%) that the avoided unit would deliver. Said another way, the Standard 

Offer Contract requires the supplier to be available 89% of the on-peak hours. 

Why is the specified capacity factor included in PEF’s Standard Offer Contract? 
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The specified capacity factor ensures that PEF’s customers are receiving equivalent 

capacity compared to the avoided unit and are therefore receiving what they are 

payng for. In addition, the specified capacity factor ensures that PEF can count on 

the Standard Offer Contract to rn eet its capacity and reserve margin requirements. 

Right of Inspection 

PEF’s Standard Offer Contract includes a provision granting PEF a right to 

inspect a renewable generator’s facility and books. Why is this provision 

included? 

A right to inspection provision is included because it assures PEF has the ability to 

inspect a facility and/or its books to determine a supplier’s compliance with the terms 

of the Standard Offer Contract, if PEF has reason to believe that the supplier may not 

be complying with the contract. For instance, if a renewable supplier has contracted 

to use biomass as its fuel to qualify as a renewable generator, but PEF has reason to 

believe that it may be using only natural gas, then an inspection and/or review of the 

facility and its books would verify the type of fuel that was being consumed. The 

intention of this provisiori is not for PEF to be a nuisance or hindrance to a facility by 

repeatedly and unreasonably inspecting a facility and/or its books, but for PEF to 

have the ability to inspect when necessary. This has been a requirement in previous 

versions of PEF’s approvled Standard Offer Contract. 

Conditions Precedent 
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Does PEF’s Standard Offer Contract include a provision outlining conditions 

precedent for a renewable enei-gy generator to meet? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

A provision regarding conditions precedent is included in the Standard Offer Contract 

to provide protection to PEF’s customers. Most facilities that enter into a QF or 

renewable contract with PEF are new facilities. The conditions precedent section 

provides milestones that the supplier must meet to ensure that the project continues to 

move forward and that the facility will be on-line when expected. In other words, the 

conditions precedent section gives PEF assurances that a project will stay on course 

for successful completion, and it gives PEF advance notice that it may need to make 

other plans to secure replacement capacity to meet customer demand if a counterparty 

cannot comply with those conditions. 

Renewable Energy C r e c w  

Does PEF’s Standard Offer Contract include a provision specifying that PEF 

has the right of first refusal to purchase any RECs? 

Yes, as have previous versions of PEF’s approved Standard Offer Contract. 

Could a renewable generator negotiate a different arrangement regarding 

mcs? 
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Yes. As with most provisions of the Standard Offer Contract, the supplier has the 

right to negotiate different terms than those contained in the Standard Offer Contract. 

PEF has done so a number of times, most recently in its contracts with the Florida 

Biomass Group, Biomass Gas and Electric and Horizon Energy. 

Use of Interruptible Standby Service for Start-up 

PEIF’s Standard Offer Contract includes a provision restricting the use of a 

renewable energy generator’s ability to use interruptible stand-by service tariffs. 

Why is this provision included‘! 

This provision is part of PEF’s :Standard Offer Contract to ensure that the supplier’s 

generation is available when it is needed most. If the generating unit was off-line 

when PEF interrupted its interruptible customers, then the generating unit could not 

return to service because it would not have power from PEF. The standby service 

purchased must be firm sland-by service to assure there is power available to start the 

unit. This has been a requirement in previously-approved versions of PEF’s Standard 

Offer Contract. 

Committed Capacitv Test Results 

Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy geneirator demonstrate that it can deliver at least 100% of 

Committed Capacity? 

Yes. 
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Why is this provision included in PEF’s Standard Offer Contract? 

‘fiiis provision is included simply to ensure that PEF’s customers receive the capacity 

that they have contracted to purchase. If a contract is for 100 MW, but the facility can 

only reliably deliver 90 MW, then PEF’s customers are being short-changed. This 

provision has been included in previously-approved versions of PEF’s Standard Offer 

Contract. 

Test Period 

Does PEF’s Standard Offer Contract include a provision setting the test period 

to establish a facility’s capacity? 

Yes. 

Why is this provision pairt of PEF’s Standard Offer Contract? 

This provision is included to ensure that PEF’s customers receive all the capacity that 

they have contracted to purchase. Under the provisions of the Standard Offer 

Contract, the supplier selects a tlime when it will perform a Committed Capacity Test. 

During that period, the supplier j s to run the facility consistent with industry standards 

without exceeding its design parameters, and supplying the normal station service 

load. The capacity of the facility is the minimum hourly net output of the facility. 

Although this has been a requirement in previously-approved versions of PEF’s 

Standard Offer Contract, as I have previously explained, PEF has lowered the number 

of tests PEF can request in a year from six to two, in response to suggestions from 

Renewables. 
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Detailed Annual Plan 

PE:F’s Standard Offer Contract includes a provision requiring that a renewable 

energy facility prepare a detailed plan of the electricity to be generated and 

delivered to PEF. Why is this provision included? 

The Standard Offer Contract requires the supplier to provide an estimate of its 

deliveries to PEF. These estimlates are required so that PEF can coordinate the 

planned outages of the supplier with the outages of its own facilities and the other 

facilities under contract with PEF. This has been a requirement in previously- 

approved versions of PEF’s Standard Offer Contract. 

Q. 

A. 

Total Electrical Output 

PEF’s Standard Offer Contract includes a provision requiring a renewable 

energy facility to provide its “total electrical output’’ to PEF. Why is this 

provision included? 

In the event the supplier is sellling its output to PEF and another party, contract 

provisions to accommodate partial deliveries to both parties would need to be 

negotiated. These types of negotiations are unique to each facility, exist with multiple 

purchasers, and are outside of the scope of the Standard Offer Contract. Such 

provisions would be handled through a negotiated contract. This provision requiring 

“total electric output” has been included in previously-approved versions of PEF’s 

Standard Offer Contract. 

Q. 

A. 
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Operating Personnel 

Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy facility have operating personnel on duty 24 hours a day, 

seven days a week? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

The Standard Offer Contract is a. firm contract, so the facility needs to have operating 

personnel on duty 24 hours a day, seven days a week to comply with the requests of 

PEF’s generation dispatcher. Pe:rsonnel must be available to respond to requests to 

reduce output or alter the power factor to maintain system reliability. In rare cases, 

the unit may need to be taker) off-line to prevent overloads to the transmission 

system, or be brought on-line, if possible, to address local or system-wide reliability 

issues. A similar requirement hiis been included in previously-approved versions of 

PEF’s Standard Offer Contract. 

Three Dav Fuel Supplv 

Does PEF’s Standard Offer Contract include a provision requiring a three day 

supply of fuel? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 
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This provision is included because it helps to ensure that during an extreme operating 

event, such as a cold snap or after a natural disaster such as a hurricane, the supplier 

will be able to continue operating for 72 hours. Just as with other generating plants, 

Renewables should be required to maintain a fuel inventory to assure availability of 

the unit if for some reason the fuel supply is interrupted. Accordingly, this 

requirement has been included in previously-approved versions of PEF’s Standard 

Offer Contract. 

What if a facility does not store its fuel on site, such as wind or solar power? 

If a facility uses a fuel that cilnnot be stored, such as wind, then this provision 

obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer 

Contract with the exceptiton of this provision, the simple solution would be to simply 

delete this section and enter into an otherwise identical negotiated contract with PEF. 

Performance Securitv 

PEF’s Standard Offer Contract includes a provision setting performance 

security. Why is this prlovision included? 

Performance securities are typicsally found in all firm energy and capacity contracts 

and have been included in approved Standard Offer Contracts for many years. They 

are used to help ensure that if a supplier can no longer meet its obligations under the 

contract, then the purchaser has funds available to cover a portion of the replacement 

cost of energy. The performance security typically does not cover all the costs of the 

replacement energy, but it does offset some of the costs that are otherwise borne by 
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PEF’s customers. These provisions are important to appropriately shift some of the 

risk of default away from PEF’s customers and to the party that is not meeting its 

obligations under a purchase power contract. 

Termination Fee and Insurance 

Does PEF’s Standard Offer Contract include provisions setting a termination fee 

and requiring insurance? 

Yes . 

Why are these provisions included in PEF’s Standard Offer Contract? 

Both of these provisions are required by Commission rule. The termination fee is 

required by Rule 25-17 0832(4.)(e)lO, F.A.C. The termination fee is designed to 

ensure the repayment of capacity payments to the extent that the capacity payments 

made to the supplier exceed the capacity that has been delivered. For example, early 

capacity payments, as defined in applicable rules, are capacity payments made before 

the in-service date of the avoided unit. In this example, those payments made before 

the avoided unit’s in-senrice date must be secured to ensure that if the supplier does 

not operate for the term of the contract, PEF’s customers are refunded the payments 

for the capacity that they did not receive. A termination fee has always been a part of 

the Standard Offer Contract. The insurance provision is required by Rule 25- 

17’.087(5)(c), F.A.C., and helps to protect the utility and its customers from liability 

claims resulting from the operations of the supplier. 
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PE:F’s Standard Offer Contract includes a provision listing events of default. 

Can you explain the purpose of this provision? 

Like all contracts for capacity and energy, the Standard Offer Contract contains a 

listing of events of default so that the parties know the circumstances under which the 

contract can be terminated for non-performance. These provisions are basic to any 

purchase power contract that I have ever seen and have been a requirement in 

previously-approved versions of PEF’s Standard Offer Contract. 

Force Majeure 

Does PEF’s Standard Offer Contract include a provision setting forth force 

majeure terms? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

Force Majeure sections have always been included in PEF’s Standard Offer 

Contracts and every other power purchase agreement that I have seen. These 

provisions define the responsibilities of the parties in the event that something outside 

the control of the parties makes one party unable to perform its obligations under the 

contract. Theforce majeure language is designed to limit damages for such an event 

outside the control of the parties but also to limit the financial exposure of PEF’s 

customers. 

23 

21 



1 

2 Q. 

3 

4 A. 

5 

6 Q. 

7 A. 

8 

9 

10 

11 

12 

13 

14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

Representations and Warrrantiles 

Does PEF’s Standard Offer Contract include a provision requiring the 

renewable energy generator make representations, warranties or covenants? 

Yes. 

Why is this provision a part of PEF’s Standard Offer Contract? 

This provision is a standard contract term that helps ensure that the supplier entering 

into the Standard Offer Contract can do so legally, is responsible for its compliance 

with environmental laws, has any governmental approvals required, and so forth. 

These kinds of provisions have been contained in previously-approved versions of 

PElF’s Standard Offer Contract. 

Assignment 

PElF’s Standard Offer Contract includes a provision prohibiting assignment 

without approval from PEF. Why is this provision included? 

A provision prohibiting iassignnient without approval is included because it is not 

uncommon for a contract to be sold and assigned, possibly numerous times. The 

requirement for PEF’s approval (of any such assignments ensures that PEF can assess 

the purchasing party’s ability to perform under the contract. This, of course, allows 

PE:F to mitigate some degree of risk that would otherwise be borne by its customers. 

This provision has been a part of previously-approved versions of PEF’s Standard 

Offer Contract. 
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A. 

- Record Retention 

Does PEF’s Standard (Offer Contract include a provision specifying that the 

renewable energy facility must retain its performance records for five years? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 

This provision is included so that in the event that a dispute arises regarding the 

operation of the supplier, the supplier’s records will be available for five years. PEF 

retains these records for a minimum of five years as well. Record retention has been a 

requirement in previously-approved versions of PEF’s Standard Offer Contract and 

has allowed PEF to successfully resolve would-be disputes with counterparties in the 

past. 

FINANCING 

Does PEF’s Standard Offer Contract permit the financing of renewable energy 

projects? 

Yes. Most renewable energy projects require financing, and PEF’s current Standard 

Offer Contract does more than ever to help projects obtain financing. Typically, the 

issue with financing is the certainty of the payment stream to the power generator. To 

address this issue, the capacity payments in the current Standard Offer Contract can 

be front-end loaded to help with financing and a portion of the energy payment can be 

fixed as well. 
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Q. Have any generators signed ai Standard Offer Contract with PEF in the past 

three years? 

No, but this is not surpn!sing. Given the fact that power producers almost always 

have unique projects, circumstarices, and needs, some modifications, even if minor in 

nature, usually have to be made to PEF’s Standard Offer Contract, which will result 

in a negotiated contract. In 20013, PEF entered into contract with Vision Power that 

contains only minimal changes from the Standard Offer Contract but is still 

considered a negotiated contract. 

A. 

Q. Have any generators signed significant negotiated contracts with PEF in the past 

three years? 

Yes. In 2006, PEF entered into (a negotiated contract for 116.6 MW with the Florida 

Biomass Energy Group LLC, in 2007 PEF entered into two negotiated contracts with 

A. 

Biomass Gas & Electric for 75 MW each, in 2008 PEF entered into a contract with 

Horizon energy for up to 60 MUT and in 2008 PEF entered into a contract with Vision 

Power for 40 MW. These contracts show that while PEF’s Standard Offer Contract 

provides a good baseline of acceptable terms and conditions for energy producers to 

work with, negotiated contracts best address the unique concerns of renewable 

suppliers. Thus, the combination of PEF’s Standard Offer Contract and the ability for 

energy producers to negotiate contracts against that Standard Offer Contract advances 

and promotes the use of renewable energy in PEF’s service territory. 

VI. PCS PHOSPHATE’S ClONCERNS OF PEF’s STANDARD OFFER CONTRACT 
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Have you reviewed the testimony and exhibits filed in Docket No. 070235-EQ by 

Martin Marz, the witness testifying for White Springs Agricultural Chemicals, 

Inc., d/b/a/ PCS Phosphate - White Springs (“PCS ”)? 

Yes, I have. While PEF does not know for sure what challenges PCS will raise in this 

docket, it is logical to assume that PCS will raise many, if not all of the issues they 

raised in Docket No. 070235-EQ. Therefore, I have addressed those challenges in my 

testimony in this docket below. 

Did you agree with Mr. Marz’s prior testimony? 

No, I do not. The theme of MI-. MUZ’S prior testimony that PEF’s Standard Offer 

Contract does not encourage renewable energy development and his characterization 

of PEF’s Standard Offer Contract as an “industry-type” contract that two parties can 

choose to utilize if it fits their needs are simply not true, as explained in detail below. 

PEF’s Standard Offer Contracts are contracts that are mandated and pre-approved by 

the Public Service Commission (“PSC”). PEF is required to accept a signed Standard 

Offer Contract from a counterparty without any negotiation, unless it can be shown 

that the supplier is not Iinancially or technically viable; or, it is unlikely that the 

committed capacity and energy would be available by the date specified in the 

Standard Offer Contract. In contrast, an industry-type contract, as suggested by Mr. 

Marz, provides a forum for muimal negotiation where two parties can agree upon a 

contract that fits their needs. Eiither party can decide that part of the industry-type 

contract may not work for them and negotiate changes Mr. Marz’s suggestion that 

PElF’s Standard Offer Contract should be a “one size fits all” document without 
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regard for the fact that PEF must accept it without negotiation is both impractical and 

unrealistic . 

Do you agree with Mir. Marz prior assertion that PEF’s Standard Offer 

Contract does not encourage the development of renewable energy? 

No, I do not. Mr. Marz: has a fundamental misconception regarding the Standard 

Offer Contract. It is not a form contract with fill-in-the-blanks. Instead, it is a firm 

offer that PEF and its customers are obligated to make available, to enter into without 

negotiations, and to make: payments under. As such, it is necessary that the Standard 

Offer Contract - both as a whole and within its specific provisions - be prepared in 

sulch a way as to protect PEF’s customers. With this understanding, and 

acknowledging that the PSC has recognized these protections as appropriate for 

PE:F’s customers, the provisions of the Standard Offer Contract are reasonable. 

Further, because the Standard Offer Contract is offered to all renewable 

producers with a broad range O F  sizes, fuel types, types of generation, geographical 

location, and performance characteristics, its terms must be broad enough to cover all 

possible circumstances; thus, some of its provisions may be inappropriate for a 

particular project or type of supplier and may require revision to meet a specific 

supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of 

acceptable terms and conlditions for energy producers to work with, and, if necessary, 

to revise in order to address the unique concerns of renewable suppliers. In PEF’s 

recent experiences with Florida Biomass Group, LLC, Biomass Gas & Electric and 

Horizon Energy, changes to the Standard Offer Contract were successfully negotiated 
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to accommodate the unique nature of these projects. In addition, the Commission 

recently approved the Vision Power contract which contained minimal changes from 

the Standard Offer Contract. I n  summary, Mr. Marz’s theoretical contentions that 

PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are 

belied by actual fact and experience. 

PRICE TERMS 

Explain how PCS Phosphate is mistaken in previously alleging that PEF’s 

required availability factor of ‘71% is inconsistent with the avoided unit and with 

the operation of PEF’s existing combined cycle units. 

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity 

payment. In his prior testimony, Mr. Marz states that in his understanding, a capacity 

payment is “simply a payment made to reserve the right to call upon a particular asset 

to provide the payer with service when required.” That is not correct with respect to 

this Standard Offer Contract; nor is it correct with respect to most qualifying facilities 

(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can 

be characterized as a (‘must-take” contract. That is, PEF does not have the right to 

call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF 

“must-take” and pay foir energy and capacity whenever the renewable facility is 

generating. But, in orlder to be eligible for capacity payments, the renewable 

generator must be available to provide generating capacity in a manner similar to the 

capacity that would be available from the avoided unit. The availability factor of the 
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2007 avoided unit was 91% of all hours and so that is the capacity factor required for 

the renewable generator to receive the full capacity payment. The capacity payment 

is reduced if the availabil~ity of the renewable generator is less than 91% but at least 

71%. If the capacity factor is leis than 71%, then the renewable supplier is not really 

providing the capacity necessary to avoid the unit and therefore should not receive a 

cqpacity payment. 

Mr. Marz’s comment that the availability factors are unreasonable in light of 

the capacity factors of PlEF’s existing combined cycle units is also misplaced. The 

generation in PEF’s fleeit is dispatchable, whereas the generation provided under a 

Standard Offer Contract is not. PEF has the ability to start or stop its various 

generating units depending on PEF’s system economics and reliability criteria. This 

“dispatchability” accounts for the weighted average capacity factor of the existing 

combined cycle units being less than 91% and for the capacity factor of the avoided 

unit being less than 91%. The avoided unit will be available for dispatch 91% of all 

hours, but for economic and reliability reasons maybe dispatched less often. PEF 

could have chosen to require the renewable supplier to have the same capacity factor 

as the avoided unit, but the renewable supplier would have been required to be 

dispatchable. That is, the renewalble energy supplier would have been required to start 

or stop generating depending upon PEF’s system economics and reliability criteria. 

Furthermore, once the renewable energy supplier was dispatched on, it may have 

been required to vary its output to match PEF’s changing load. PEF felt that it would 

be much easier for the renewalble energy supplier to simply operate whenever it 

could. This can seen by the fact ithat PEF has entered into well over twenty (20) QF or 
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renewable contracts since the latse 1980’s and all have required capacity factors based 

uplon the projected availability of the avoided unit, and nearly all have required 

capacity factors between 80% and 93%. This includes the recent contracts with 

Florida Biomass Group LLC, Biomass Gas & Electric, Horizon Energy and Vision 

Power. It should be noted that the 2008 Standard Offer Contract requires a capacity of 

89% in accordance to the curreritly anticipated availability of the avoided combined 

cycle unit. 

Do you have any comments regarding PCS Phosphate’s position that a 

renewable energy producer should be entitled to a full capacity payment if it 

achieves an availability factor no less than the availability factor of the avoided 

unit? 

Yes. I agree that a renewable energy producer should be entitled to a full capacity 

payment when it achieves an availability factor equivalent to that of the avoided unit. 

In 2007, the avoided unit’s projected availability is 91%, so since the Standard Offer 

Contract is not dispatchable and it is therefore presumed that the renewable energy 

su:pplier will deliver to PEF whenever it is available to operate, this is the level a 

renewable energy producer must achieve to receive a full capacity payment. This 

presumption that the renlewable energy supplier will deliver to PEF whenever it is 

able to operate is meant to encoilrage renewables by eliminating the need to dispatch 

their output thereby reduc:ing their operational requirements. 

NON-PRICE TERMS 
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A. Renewable Energy Credits (“RECs”) 

Mr. Marz previously alleged that PEF’s Standard Offer Contract provision 6.2 

specifying that PEF has the right of first refusal to purchase RECs and setting a 

price floor is unreasonable andl should be deleted. Do you agree? 

No, I do not. This provisiion simply allows PEF the right to purchase the RECs and to 

pay what anyone else would pay. It should be immaterial to the renewable generator 

to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25- 

17.280, F.A.C., does not preclude a Standard Offer Contract from containing a 

provision granting a utility the light of first refusal. In fact, at the January 9, 2007, 

Agenda Conference at which the rule was adopted, PSC staff stated that utilities could 

include a right of first refusal provision in the Standard Offer Contract. Further, it 

just seems reasonable that if PEF’s ratepayers are paying a renewable supplier for its 

energy and capacity, then they should also have the right to purchase renewable 

atfributes at a market price rather than possibly being forced to purchase renewable 

attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet 

No. 9.417 of the Standard Offer Contract, requires PEF to respond to a bona fide offer 

for the purchase of the R.ECs within 30 days so if PEF does not choose to purchase 

the RECs, the renewable generator or QF can sell to another party. Finally, the 

renewable energy producer can negotiate different terms than those contained in the 

Standard Offer Contract. PEF has done so a number of times, most recently in its 

contracts with the Florida Biomass Group, Biomass Gas & Electric, Horizon Energy. 
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B. Capacity Test Periods 

Please explain how PCS Phosphate is in error in alleging that the capacity 

testing provisions are predicated upon a combined cycle unit and ignore the 

distinctive features and requirements of renewable energy producers. 

In order for PEF to avoid constructing a generating facility, it has to know that the 

replacement capacity can reliably be expected to replace that generating facility. A 

requirement that the replacement capacity be able to operate reliably over a 24 hour 

period is a reasonable test and is actually less than the reliability testing that would be 

required of the avoided unit. If a supplier cannot meet this requirement then it is not 

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit. 

Mr. Marz previously suggested that Section 8.2 be revised to make the 

Committed Capacity Test results based on the manufacturer’s recommendations 

for testing the facility or other agreed-upon procedures, to require results be 

adjusted to reference environmental conditions and to delete the requirement for 

a 24 consecutive hour test period and uses PEF’s agreement with Vandolah as an 

example. How do you respond? 

Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the 

basis on which capacity payments are made. The Standard Offer is a firm offer that 

PEF and its customers are obligated to take without revision or negotiation and 

which, accordingly, must be constituted to protected PEF’s customers. The Standard 

Offer Contract “avoids” a combined cycle unit and the capacity to be provided under 
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the contract should be able to operate in a similar manner as the combined cycle unit 

would. 

Mr. Marz erroneously niakes comparisons to “tolling agreements” such as 

PElF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel 

anld dispatches the facility to operate when needed for system reliability or when it is 

economically justified. The Vandolah Agreement is fundamentally a different type of 

agreement that was negotiated with compromises on many terms. It is unreasonable 

to pick and choose terms from the Vandolah Agreement and conclude that PEF 

should be amenable to these same terms in all Standard Offer Contracts. 

Please comment on Mr. Marz’s previously suggested revisions to Section 7.4 to 

give 10 business days notice of a capacity test, that the test be done only once per 

year, and that PEF pay for the test energy generated during the test. 

The 10 day notice seems reasonable and has been included in the current Standard 

Offer Contract. Regarding the number of tests per year, it should be noted that PEF 

has already lowered the requirement from six times per year to two times per year. 

Two tests per year is reasonable and necessary. If PEF has some reason to believe 

thilt a supplier cannot reliably delivery energy, PEF must not be required to wait up to 

12 more months to ask for a test, which is necessary to ensure that PEF’s ratepayers 

are not paying for capacity that is not being provided. Finally, as seen on Sheet No. 

9.456 of the Standard Offer Contract, PEF would already be obligated to pay for the 

test energy generated during tht: test since the Standard Offer Contract provides for 
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energy payments for any energy received from the supplier before or after the 

Avoided Unit In-Service ]Date. 

C. Right of Inspection 

Mr. Marz’s prior testimony allleges that the right of inspection provision is not 

limited and that inspectiion could occur at any time, day or night, and that notice 

is needed so that appropriate personnel can escort inspectors for safety and 

liability reasons. Exhibit MJM-1 indicates that the provision should be deleted 

and replaced with a new paragraph in Section 20. Explain the purpose behind 

this provision and whether you agree with revising it. 

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and 

replacing it wholesale with the suggested paragraph, some revision of the existing 

provision, incorporating some elements of Mr. Marz’s suggested language on page 41 

of Exhibit MJM-1 is acceptable. The intention of this provision is not and has never 

been for PEF to be a nuisance or hindrance to a facility by repeatedly and 

unreasonably inspecting a facility and/or its books, or to inspect in the middle of the 

night or during other periods when a renewable energy producer representative would 

be unavailable. The intention is simply for PEF to have the ability to inspect when 

necessary. Accordingly, a revision to allow PEF inspection of a renewable energy 

producer’s books and/or facility upon seven (7) days notice and during normal 

business hours is now included in PEF’s current Standard Offer Contract. 

GENERAL TERMS AND CONDITIONS 
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On page 18 of Mr. Marz’s previous testimony, he argues that many provisions of 

the Standard Offer Contract are “one-sided,” giving PEF a particular right 

without providing the rlenewable generator with a reciprocal right or imposing 

an obligation on the provider without imposing a reciprocal obligation on PEF. 

How do you respond to lhis argument? 

MI-. Marz himself acknowledges that there are times when it is appropriate to provide 

onle party with a right or obligatilon and not the other, and the purpose of the Standard 

Offer Contract and the circumstances under which it is made constitutes one of those 

times. First, this is a purchase contract under which the supplier must build, operate 

and interconnect a generating facility, while the buyer pays for the delivered capacity 

and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is 

required by law and regulations to purchase this capacity and energy pursuant to the 

contract. 

Unlike the utility., the renewable generator is not subject to the pervasive 

jurisdiction of the PSC, so performance under the contract must be ensured by 

contract provisions such as completion security, conditions precedent, 

creditworthiness, and representations and warranties. 

Finally, Mr. Marz’s many references to the Edison Electric Institute Master 

Power Purchase and Sale Agreement, the North American Energy Standards Board 

Base Contract for the Sale and Purchase of Natural Gas and the International Swaps 

and Derivatives Association’s ISDA Master Agreement are inapplicable. As 

explained previously, these are not examples of firm offer contracts that must be 
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accepted by PEF without further negotiations. Therefore, the terms contained in these 

agreements are irrelevant. 

A. Performance Security 

Mr. Marz suggested that Section 11.1 of the Standard Offer Contract, 

Completion Performance Security, be revised to require collateral upon 

satisfaction of the Conditions Precedent and until completion of the facility and 

demonstration that it c,an deliver the amount of capacity and energy specified. 

What is currently requiired and do you agree with this revision? 

The Standard Offer Contract requires the security be obtained simultaneous with the 

execution of the Standard Offer Contract and maintained throughout the term of the 

contract. Performance securitilzs are needed throughout the term of the contract, 

beginning at its execution, to help ensure that if a supplier can no longer meet its 

obligations under the contract, then the utility has funds available to cover a portion 

of the replacement cost of energy needed to serve PEF customers. Without these 

pr’ovisions, the entire risk: of default would be borne by PEF’s customers, rather than 

by the party that is not meeting its obligations under a purchase power contract. 

Therefore, I do not agree with this revision. 

Please explain what would happen if, as PCS Phosphate has suggested, the 

performance security was “associated with the expected level of loss.” 

Tpically, the required performance security amount does not cover all the costs of 

thle replacement energy, but merely offsets some of the costs that are otherwise borne 
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by PEF’s customers. If the performance security truly covered the expected level of 

loss, as PCS Phosphate suggests, the amounts specified in PEF’s Standard Offer 

Contract would have to be significantly increased. The magnitude of the required 

increase could be very large. For instance, if a renewable supplier signed a Standard 

Offer Contract for 100 MW with a 25 year term and then defaulted in contract-year 4, 

PEF would have to purchase and/or build 100 MW of capacity to provide energy for 

the remaining 21 years to replace the energy not delivered by the renewable supplier. 

Further, even if only the replacement cost is considered until another facility could be 

built, the security amount would have to be much larger. 

B. 

Mr. Marz previously suggested adding a new section entitled “creditworthiness” 

after Section 11, which would require both parties to maintain acceptable 

creditworthiness or provide performance assurance. Is this new section 

desirable? 

No, this new section is neither necessary nor desirable. Creditworthiness is relevant 

to the issue of a party’s ability to perform under the contract, which for PEF means 

the ability to pay for the capacity and energy delivered. PEF’s ability to pay is 

addressed through the fact that Standard Offer Contract is pre-approved by the PSC 

and therefore eligible for cost recovery from PEF customers through a cost recovery 

clause, making the creditworthiness of PEF irrelevant as it relates to Standard Offer 

Contracts. Further, as i1 regulated company, the PSC has oversight over PEF’s 

financial condition, which is riot true for renewable generators. The suggested 

Creditworthiness, Default, Representations and Warranties 
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provision is undesirable because it implies the need for further performance 

assurances that are in fact inferior to those already existing. 

In his previous testimony, Mr. Marz alleged that PEF’s default provisions in 

Section 14 are one-sided and suggests rewriting them to impose requirements 

upon PEF (in 14.1), to eliminate some with respect to renewable energy 

producers (in 14.2)’ and to make some apply to both parties (15.11-15.13). How 

do you respond to each of these changes? 

Once again, Mr. Marz fails to recognize that PEF’s actions and activities are subject 

to the oversight of the PSC and the renewable generators are not. This results in 

some logical asymmetry in the provisions of the Standard Offer Contract. Regarding 

default provisions for PEF, these are not required because the PSC has already 

approved this contract so, as explained previously, there are no issues about payment 

or guarantees for payment. Since the default provisions are unnecessary, the changes 

to Sections 15.1 1 through 15.13 are not needed. I will address the elimination of the 

requirements for suppliers one-by-one fiom Mr. Marz’s Exhibit MJM-1 , Page 29. 

0 

0 

Sections 14.2 (a), (h) and (i) - Remain unchanged fiom the previous language. 

Section 14.2 (b) - The added language regardingforce majeure or waiver is 

not necessary because the Capacity Delivery Date is the date that the supplier 

begins receiving capacity payments, not a deadline. The deletion of the 71% 

(now 69%) woulcl mean that a supplier could deliver to PEF at a single digit 

capacity factor for years and PEF’s ratepayers would still be obligated to 

make capacity payments under this contract. To be clear, the 71% capacity 

37 



10 

11 

12 

13 

14 

15 

16 

17 Q. 

18 

19 

20 A. 

21 

22 

23 

factor requirement is a 12-month rolling calculation; in order to drop below 

7 1 %, a supplier would have been off-line for a total of 106 days out of the last 

365. 

Section 14.2 (c) - The inclusion of this as an Event of Default demonstrates 

the importance of this ]provision to PEF. In the event of a hurricane, for 

instance, there may not be any way to deliver fuel for a few days. This 

provision ensures that PEIF's ratepayers have capacity available in the event of 

such a situation. 

Sections 14.2 (d), (e),  (0, (i), and (k) - These provisions are included 

elsewhere in Mr. Marz"s marked-up Standard Offer Contract. The other 

locations for these provisions are unnecessary and these provisions should 

remain in this section. 

Section 14.2 (g) - This provision states that the supplier must get its permits 

by the Completed Permils Date. If the supplier cannot obtain its permits then 

it will not be able to make deliveries to PEF. 

0 

0 

0 

What is your response tlo Mr. IMarz's previous suggestion of rewriting Section 14 

to consolidate those provisions within Section 14 that relate to the obligation of a 

renewable energy producer to meet the avoided unit in-service date? 

Conceptually, I do not oppose simply moving existing language within Section 14, if 

doing so would provide clarity to renewable energy producers. However, I believe 

they are appropriately placed in the current contract. 
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PCS Phosphate suggested revising Section 12.1.4 to read that upon termination 

arising from default on the part  of the renewable energy producer, PEF shall be 

entitled to retain only such portion of the termination fee sufficient to cover any 

liability arising from early payments. Do you agree with the suggested change? 

The suggested change is not needed. In PEF’s Standard Offer Contract, the 

Termination Fee already only covers the liability arising from early payments in 

accordance with Rule 25-17.0832(4)(e)10, F.A.C. 

Do you agree with Mr. Marz that the representations and warranties in the 

Standard Offer Contract should be revised so each party would be expected to 

represent and warrant certain items? 

No, I do not. Again, as explained previously, because a Standard Offer Contract has 

been pre-approved by the PSC and because PEF is subject to the PSC’s oversight, 

there is no need for the rleciprocal changes to the representations and warranties that 

Mr. Marz suggests. Also, it is again important to keep in mind that PEF must accept 

the Standard Offer Contract without negotiation, so it is not unusual or unfair to have 

certain provisions that only apply to the renewable energy producer. 

C. Assignment 

Mr. Marz’s alleged previously that the assignment provision in Section 20.4 is 

one-sided and should be revised to permit assignment by either party with prior 

written consent, with certain e:uceptions. How do you respond? 
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Conceptually, PEF does not object to the changes in the assignment provision 

proposed by Mr. Marz and has changed its current Standard Offer Contract to 

incorporate these changes. 

D. Force Majeure 

Do you have any comments regarding Mr. Marz’s prior testimony that theforce 

mizjeure provisions in Section 18 do not correspond to what is found in the 

existing master agreements or that they put a burden on the renewable energy 

producer while giving PEF discretion? 

Yes. Again, because a Standard Offer Contract has been pre-approved by the PSC, 

there is no need for the reciprocal changes to the force majeure language that 

Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of 

markets, PEF’s economic use, or the renewable supplier’s ability to sell at a higher 

pnice, while I do not thinlc these are necessary or significant, PEF has no objection to 

incorporating these changes into the Standard Offer Contract. Similarly, because a 

Standard Offer Contract lhas been pre-approved by the PSC, there is no need for the 

reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these 

changes. Mr. Marz also suggests that the standard of “conclusively demonstrate” 

should be changed to “re~asonabliy demonstrate.” Again, these changes are acceptable 

to PEF and are included in the current Standard Offer Contract. 

E. Conditions Precedent 
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Mr. Marz has suggested several revisions to Section 5 relating to Conditions 

Precedent. Please respond. 

I will respond to each of the suggested changes: 

o Section 5(a) - The revisions making the conditions precedent provisions apply to 

both parties are unnecessary As explained previously, PCS Phosphate fails to 

recognize that PEF’s actions and activities are subject to the PSC’s oversight and 

the renewable generators are not, resulting in some asymmetry in the provisions of 

the Standard Offer Contract. 

o Sections 5(a)(i), (ii), (iii) and (iv) - Mr. Marz suggests that the form and substance 

in which information :is provided be at the renewable generator’s sole discretion. 

PEF does not object to this language as long as the provision that the renewable 

supplier has to certify that the conditions are met remains intact. This change has 

been made in the current Standard Offer Contract. 

o Section 5(v) - PEF does not agree with deleting the requirement that a renewable 

generator obtain insurance as required by Section 17. This is further explained 

below. 

o Section 5(a)(vi) - Once again, because a Standard Offer Contract has been pre- 

approved by the PSC and PEF is subject to the oversight of the PSC, there is no 

need for the delivery ‘of constitutional documents and corporate resolutions from 

PEF that Mr. Marz suggests. 

o Sections 5(a)(vii) - This section, as well as the last paragraph of Section 2, require 

the supplier to obtain QF status from the PSC and to maintain that status 

throughout the term of the Standard Offer Contract. These provisions are 
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reasonable because the Standard Offer Contract is only available to QFs or 

renewables that can be certified as a QF by the PSC. If a supplier cannot meet 

these requirements then another type of contract would be more appropriate. 

o Section 5(b) - As explained above, the revisions making the conditions precedent 

apply to both parties are unnecessary. 

o Section 5(c) - As explained above, the revisions making the conditions precedent 

apply to both parties are unnecessary. PEF does not object to the suggested change 

to allow termination of the contract with proper notice. 

o Sections 5(d) and (e) -- The provisions Mr. Marz suggested moving are properly 

considered conditions precedlmt and therefore should be included in that section. 

It is understood that failure to meet the conditions would amount to a default, so 

there is some logc to lhis sug,gestions. However, it would seem the provisions are 

appropriately placed in the current contract. 

F. Annual Plan and Electricity Production and Plant Maintenance Schedule 

Mr. Marz stated that it is unre:asonable to expect renewable energy producers to 

meet the plan requirements sei: out in Section 10.1. Do you agree? 

No. A renewable energy producer should be able to provide an estimate of its 

deliveries to PEF so that PEF can coordinate the planned outages of the supplier with 

the outages of its own facilities and the other facilities under contract with PEF to 

ensure at any given moment there is adequate generation to meet demand. Meeting 

the plan requirements in this section is critical to PEF’s responsibility and ability to 

serve its customers and maintain system reliability. PEF must plan to serve its 
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customers in a reliable manner while minimizing cost. Without the requirement to 

coordinate outages, a large renewable supplier could take an outage and jeopardize 

PElF’s system reliability or force uneconomic purchases or sales to accommodate the 

renewable supplier’s unforecasted outage or deliveries. 

What is your response ito Mr. Marz’s previously suggested revisions in Section 

10.1 to change “detailed plan” to “good faith estimate”? 

Cionceptually, I do not oppose ‘changing “detailed plan” to “good faith estimate” in 

Section 10.1. This change has been made in PEF’s current Standard Offer Contract. 

A “good faith estimate” would include a maintenance schedule with anticipated 

output levels during the maintenance periods. 

Mr. Marz suggested the deletion of Section 10.2, alleging it fails to acknowledge 

the distinctive nature of renew able energy technologies and is unduly restrictive. 

How do you respond? 

This section is vitally important to PEF’s responsibility and ability to serve its 

customers and maintain system reliability. PEF must coordinate the outages of its 

units with those of its suppliers to ensure at any given moment there is adequate 

generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s 

generation could decide to take outages at the same time or a large supplier could 

choose to take an outage during a time of high demand. These potential situations 

would make it difficult for PEF to maintain system reliability. Obviously, PEF 

cotordinates the outages of its own generation, including combined cycle units, so that 
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the maximum amount of generation is available when it is likely to be most needed. 

For instance, PEF would avoid planning outages of its own units during the heat of 

the summer. 

Do you agree with Mr. Marz’s deletion of Section 10.5.6, which requires a 

renewable energy producer to have a three day fuel supply on-site? 

No, I disagree with deleting this provision. This provision is included in the Standard 

Offer Contract because it. helps to ensure that during an extreme operating event, the 

supplier will be able to continue operating for 72 hours, using its on-site supply. The 

provision should not be deletedl just because some renewable generators, such as a 

wiind facility, cannot mamtain a fuel inventory, because many renewable generators 

can. A wind facility has the option of proposing the deletion of those sections and 

negotiating other provisions that address its unique operating requirements. Further, 

in my experience, it is lilkely that a supplier using biomass, municipal solid waste or 

nadural gas (remember thle Standard Offer Contract applies to QFs as well) can meet 

this requirement and for those types of facilities the maintenance of a fuel inventory 

or a back-up fuel inventory is very important. 

G. Insurance 

Do you agree with PCS Phosphate’s previously suggested deletion of Section 17, 

regarding insurance? 

No. Rule 25-17.087(:5), F.,4.C., requires insurance. In addition, the recent 

arnendments to Rule 25-6.065, F.A.C. require insurance for the interconnection of 
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systems greater than 10 kW. As part of the recent net metering and interconnection 

rullemaking, the PSC thoroughly discussed and considered the issue of insurance and 

determined that insurance: is required for all but the smallest systems. 

H. Use of Interruptible Standby Service for Start-up 

Is PEF’s requirement that a renewable energy producer utilize firm standby 

seirvice for start up  unre:asonable, as PCS Phosphate alleged? 

No, this provision is not unreasonable as it ensures the supplier’s generation is 

available when it is needed most. If the generating unit was off-line when PEF 

interrupted its interruptible cusiomers, then the generating unit could not return to 

service because it would not have power from PEF. The standby service purchased 

must be firm stand-by service to assure there is power available to start the unit. 

I. Energy 

Mr. Marz suggested revising Section 6.1 (moved to 9.1.3) to delete the provision 

that no billing arrangeiment can result in a renewable energy producer selling 

more than the Facility’s net output. Do you agree with this change? 

No. The Federal Energy Regulation Commission (“FERC”) has long held the position 

th,at a QF cannot sell more than its net output as a QF. In a 1981 case involving 

Occidental Geothermal, lnc., FERC found that the “power production capacity” of a 

falcility is “the maximum net output of the facility.” 

23 
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1 VII. ClONCLUSION 

2 Q. Does this conclude your testimony? 

3 A. Y~S. 
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BY MR. BURNETT: 

Q. Thank you. 

Mr. Gammon. Do you have a brief summary of 

your prefiled direct testimony? 

A. I do. I'm here to talk about the history of 

the Standard Offer Contract, the history of these 

proceedings, and the various provisions in the Standard 

Offer Contract, a:nd I'll be glad to answer any questions 

that you may have. 

MR. BURINETT: Thank you. We tender Mr. Gammon 

for cross-examination. 

COMMISSIONER. EDGAR: Mr. Brew. 

MR. BREW: Yes. Thank you. 

CROSS EXAMINATION 

BY MR. BREW: 

Q. Good morning, Mr. Gammon. 

A. Good morning. 

Q. Mr. Garmnon, can you refer to Appendix A of the 

Standard Offer Cointract proposal? 

A. I don't have that in front of me. 

COMMISSIONER. EDGAR: Mr. Brew, do you have 

colpies? Mr. Brew, is this in the record? 

MR. BREW: It's part of the filing, the 

initial petition. 

THE WITNESS: I'm sorry. I don't have a copy 
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of it. 

MR. BREW: You don't have a copy? 

COMMISSIONEF: EDGAR: Oh. 

BY M R .  BREW: 

Q. This is -- I'll explain it. This is your ' 0 7  

filing. Here's the Appendix A. It hasn't changed. 

A. Okay. I have it now. 

COMMISSIONER EDGAR: Okay. Ms. Hartman, is 

that something that st.aff has a copy of available? 

MS. HARTMAN: We could, we could make it 

available shortly, mak:e copies for everyone. 

COMMISSIONER EDGAR: Okay. Mr. Brew, I mean, 

it just appeared that perhaps that was your copy. And I 

don't know if you need that one, so. 

MR. BREW: Maybe if I can explain. This will 

be quick. 

COMMISSIONER. EDGAR: Okay. 

MR. BREW: What I've shown Mr. Gammon is 

actually the copy of the 2007 filing Appendix A which 

hasn't changed. I actually have the current one on my 

computer, which I can't give him. 

But I think based on -- if the company will 

accept, subject to check, that Appendix A doesn't change 

between the ' 0 7  and '08 versions, then I think we can 

move fairly quicklly. 
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COMMISSIONER EDGAR: Mr. Burnett. 

M R .  BURNETT: I would actually defer to 

Mr. Gammon, who works on that. I think that's correct, 

but I wouldn't want to hazard a guess. 

THE WITNESS: Other than the capacity factor 

values in here, it hasn I t changed, no. 

BY MR. BREW: 

Q. I guess with one exception, that the reference 

to the capacity factor changes from 71 percent to 

69 percent. 

A. Well, t:his one is from 7 1  percent to 

69 percent. I believe the ' 0 8  was from 8 9  percent to 

69 percent. 

Q. Okay. ,411 right. Let's, let's just stick 

then, on Appendix A you define an annual capacity 

billing factor. 130 you see that? 

A. Yes. 

Q. And am :I correct that that capacity billing 

factor is based 011 actual production divided by rated 

capacity times the relevant number of hours? 

A. Correct. 

Q. Okay. So what we're talking about when we're 

talking about capacity factor is actual production 

relative to potential production. 

A. Correct,. 
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Q. Okay. So for a, a gas combined cycle facility 

to obtain a 90 percent: capacity factor, it would need to 

run at its rated capacity at least 90 percent of the 

time; is that right? 

A. To achieve a 90 percent capacity factor, 

that's correct. 

Q. Okay. .Are there any gas combined cycle 

facilities on the Progress system that operate in that 

fashion? 

A. There are none that have a capacity factor of 

90 percent that are available 90 percent of the time. 

Q. Okay. :But the, the rule proposed here is 

geared around capacity factor, which is actual 

production, not availability; is that right? 

A. Correct. 

Q. Okay. Now if we move down to your definition 

of MAF, which is monthly availability factor -- 

A. Yes. 

Q. -- do you see that, is it true that that is 

also defined in terms of actual energy produced over the 

relevant time frame? 

A. Correct. 

Q. Okay. Now for gas-fired units, either 

coimbined cycle or combustion turbines, would you agree 

th<at they are generally designed to cycle or be 

FLORIDA PUBLIC SERVICE COMMISSION 
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dispatched more to support peaking load? 

A. Yes. Typically. 

Q. Okay. Which means that they're not designed 

to run all the time, all 8 , 7 6 0  hours in a year. 

A. Well, they could. 

Q. Okay. 13ut they're typically not operated in 

tbat fashion; right? 

A. Right. 

Q. Okay. And so would you agree with me that the 

re(a1 value of a CT or a combined cycle unit isn't in the 

total hours of production but being available when the 

prloduction is needed? 

A. Well, the value of a, of a combined cycle or a 

CT is that it's available a high percentage of the time 

and it can be dispatched. 

Q. But it's not expected to produce energy all of 

thle time. 

A. Right. It's expected to be dispatched. 

That ' s right. 

Q. Okay. So in order to achieve a 90 percent 

capacity factor, I'm really, we're really talking about 

the expected operating characteristics of a baseload 

unit like a coal or a nuclear unit. 

A. No. 

Q. Do you have any generating units that run at a 
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90 percent capacity fa.ctor or higher that aren't nuclear 

or coal? 

A. I don't believe so, no. 

Q. Okay. You mentioned it a minute ago and it 

actually comes up on E'age 28 of your direct testimony, 

if you can switch to that. 

A. Okay. I'm there. 

Q. Thanks. On Lines 10 and 11 you say that PEF 

has the ability to stclp, to start or stop its various 

generating units depending on PEF's system economics and 

reliability criteria. Do you see that? 

A. Yes. 

Q. So that basically means that PEF will run its 

units with the lowest running cost units going first 

unless there's a system reliability reason otherwise; is 

that right? 

A. Correct. 

Q. Okay. ]But Frogress recovers the fixed cost of 

all its generating facilities regardless of how they're 

dispatched; is that right? 

A. As long as they're operated prudently. 

Correct. 

Q. Okay. That's good. 

Does economic dispatch of your generating 

units have any bearing on the availability of those 
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units? 

A. 

Q. 

No. 

Okay. Good. 

Mr. Gammon, I know you've submitted rebuttal 

testimony in this matter, but do you have the testimony 

and exhibits of M:r. Marz with you? 

A. I believe so.  Yes. 

Q. Okay. Can I refer you to his exhibit labeled 

MJM-2? 

A. 

Q .  

Yes, I lhave that. 

Okay. ]Do yo'u disagree with the calculations 

of the weighted ci2pacity factors for the Progress Energy 

co:mbined cycle facilities? 

A. I haven't go'ne through these calculations in 

detail, so I can't say for certain. They look 

reasonable, but I haven't verified them. 

Q. Okay. Thank you. 

Mr. Marz (sic.), on Page 30 of your direct 

testimony -- did .I call you Mr. Marz? 

A. Yeah, you did. 

MR. BREW: Well, then you give the answer. 

MR. MARZ: Olkay. 

BY M R .  BREW: 

Q. Mr. Gammon, on Page 30, you discuss the 

Progress proposal regarding the right of first refusal 
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to purchase RECs. Do you see that? 

A. On Page 3 0 ?  Oh, I'm sorry. I'm looking in 

the wrong place. 

Q. It's 30 in niy 

A. Yeah. 'Yes. 

Q. Okay. :Now t.h 

COPY - 

, the right of first refu a1 

that you're ta1ki:ng about grants to Progress the right 

to purchase RECs produced by a renewable energy producer 

at a, at whatever price is otherwise available? 

A. Well, at a price that will match the price of 

a bona fide offer that's acceptable to the supplier. 

Yes. 

Q. Okay. So in this circumstance if, if I, if 

through my production I was generating RECs and I wanted 

to sell them to JEA or FPL, could I? 

A. Sure. 

Q. Could I if EYogress exercises its right of 

first refusal? 

A. Well, nlo, not if we exercised that right. 

Q. So you (could prevent me from selling my RECs 

to JEA or FPL. 

A. But we would pay you the same thing, so.  

Q. No, that's not my question. The question is 

whether you could prevent me from selling it to another 

party. 
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A. Yes. 

Q. Okay. 

MR. BURNETT: 

COMMI SSIONEF: 

okl j ec t ion? 

MR. BURNETT: 

Madam Chair, if I may. 

EDGAR: Mr. Burnett, an 

Thank you. I'm not sure I 

really have an objecti.on, but I think I need a point of 

clarification. 

Mr. Brew in his opening and now seems to be 

cross-examining Mr. Gartunon on whether or not the 

cointract should have EL right of first refusal. That's 

coinfusing to me. Mr. Marz, in his direct testimony, 

suggests that the right of first refusal should remain 

but only, there should only be a three business days 

right to strike on it. 

So I just would -- I don't know if Mr. Marz 

has abandoned his alternate 6.2 that appears, that 

appears in his Exhibit: 1, Page 22 of 49, but that, that 

seems to say that the right of first refusal is okay 

under certain parameters. And what I hear now is that 

it's not, so.  

COMMISSIONEF: EDGAR: Well, of course, 

Mr. Burnett, you will have the opportunity to pose 

questions to Witness bIarz. 

Mr. Brew, do you have a response? 
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MR. BREW: Actually no, Commissioner. I'm 

simply exploring the underpinnings for the company's 

proposal. I mean, Progress can ask Mr. Marz or we can 

ad.dress that issue in brief. 

COMMISSIONEF! EDGAR: All right. 

MR. BURNETT: Thank you. 

COMMISSIONEF! EDGAR: Okay. Thank you. 

Mr. Brew, you may proceed. 

MR. BREW: Thanks. 

BY MR. BREW: 

Q. Does a right: of first refusal for the RECs 

have any value to Progress? 

A. It has a value to our ratepayers. It doesn't 

have a value to Progress. 

Q. What is that value to ratepayers? 

A. The value is the ability to purchase the RECs 

at the market price so that we don't have to -- so that, 

so that we have the ability to purchase RECs when we 

need them under an RPS or some other requirement that we 

may have to purchase FLECs. 

Q. But you wou1.d have that right to purchase RECs 

in any event, right, just not necessarily these RECs? 

A. Right. So t.here could be fewer RECs available 

because of, because the renewable has sold their RECs 

somewhere else. They may sell them out of state. 
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Q. Okay. So th.at value to PEF and its ratepayers 

is obtained by restricting the ability of the owner of 

those RECs to transact them? 

A. At the same price, yes. 

Q. Okay. The, the section of your testimony that 

is on Page 3 comes und.er the head of non-price terms. 

Do you see that om the previous page? 

A. Yeah. 'Yes. 

Q. Do I take it from that that no value has been 

included in obtaining this right in developing your 

avoided cost paymctn t s ? 

A. That's correct. 

MR. BREW: Okay. That's all I have. Thank 

you, Mr. Gammon. 

COMMISSIONER EDGAR: Thank you. 

Are there questions from staff? 

MS. HARTMAN: Yes, there are. 

CROSS EXAMINATION 

BY MS. HARTMAN: 

Q.  Good moirning, Mr. Gammon. 

A. Good moirning . 
Q. Could you please briefly describe the TREC 

marketplace? 

A. Well, there really isn't one in Florida. So 

it's -- and all my experience is in Florida, so it's a 
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little difficult for me. 

But essentia.lly it's a, it's a mechanism to, 

it's a, it's a -- a TR.EC is a, is a, is a commodity that 

can be traded at some value and provides a revenue 

stream to a renew(ab1e provider. 

Q. Okay. .And who are the likely TREC buyers and 

sellers? 

A. Well, the sellers are going to be renewable 

providers and the buyers are going to be utilities. 

Q. Okay. Do you know if the TREC marketplace has 

changed over the last three years? And by changes, I 

would mean is there a larger volume of TRECs offered by 

sellers? Is there a faster turnaround time in auction 

markets? Is there greater competition among bidders? 

A .  I don ' t know. 

Q. Okay. Do you know how the right of first 

refusal affects the value of TRECs in the marketplace? 

A. No, I don't. 

Q. Okay. Do you know if buyers in the TREC 

marketplace might be less likely to submit bids or 

offers on those TRECs that they know are subject to the 

right of first refusal.? 

A .  I suppose that would depend on how the 

marketplace is set up. The way I would envision, the 

way things have been proposed so far in Florida anyways 
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is that a facility tha.t needs RECs is probably going to, 

that's probably gloing to be part of the package when 

they, when they go get financing. The lender is going 

to say, well, you've got a revenue stream from capacity 

and energy and you've got a revenue stream from RECs, 

and because of th,at those RECs would likely be in a 

long-term contract. Pad so because of that it seems to 

me that you're not goi.ng to put a long-term contract in 

place in, in a few days. It's going to take longer than 

that. 

MS. HARTMAN: Okay. Thank you. That's all of 

staff's cross questions for Mr. Gammon. 

COMMISSIONER EDGAR: Commissioners, any 

questions for this witness? No? 

Mr. Burnett. 

MR. BURNETT: No redirect. 

COMMISSIONER EDGAR: Okay. Let's take up 

exhibits. 

MR. BURNETT: Yes, ma'am. We would move 

Mr. Gammon's prefiled direct testimony into evidence as 

well as Exhibits 4,  5, 6 and 7. 

COMMISSIONER EDGAR: Okay. We did the 

prefiled testimony earlier. S o  at this time, seeing no 

objection, we will enter into the record marked Exhibits 

4,  5, 6 and 7. 
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(Exhibits 4,  5, 6 and 7 admitted into the 

record. ) 

Don't go too far. Mr. Gammon, ,hank you. 

THE W1T:NESS: Okay. 

COMMISSIONEF: EDGAR: Mr. Brew, you may call 

your witness. 

MR. BREW: Thank you. We call Martin Marz. 

MARTIN J. MARZ 

was called as a witnes,s on behalf of PCS Phosphate and, 

having been duly sworn, testified as follows: 

DIF.ECT EXAMINATION 

BY MR. BREW: 

Q. Mr. Marz, could you please state your name and 

address for the record, please? 

A. Yes. My name is Martin J. Marz, M-A-R-Z. 

Address, 1525 Lakeville Drive, Kingwood, Texas 77339. 

Q. And did you file a document labeled 

Supplemental Direct Testimony of Martin J. Marz in this 

docket? 

A. Yes, sir, I did. 

Q. And that's testimony that consists of 2 8  pages 

of questions and 'answers? 

A. Yes. 

Q. Do you :have any corrections to that testimony? 

A. Actua1l:y I Clo have one correction. Endnote 

FLOR1:DA PUBLIC SERVICE COMMISSION 



81 

1 

2 

3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9  

21 

22 

23 

24 

25 
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Q. Which page? Oh, endnote. Excuse me. 

A. Endnote 14 there is a reference to Marz 2008 

direct testimony in, we need to change the case number 

th.ere, it was actually 070235-EQ, which was actually the 

preceding case in this string of proceedings. 

Q. Do you have any other corrections? 

A. No, I do not:. 

MR. BREW: I: ask that the prefiled 

supplemental direct testimony of Martin Marz be 

in.corporated into the record as if given orally today. 

COMMISSIONER EDGAR: The prefiled testimony of 

th.e witness will be entered into the record as though 

read with the correction noted by the witness. 

MR. BREW: Thank you. 

BY MR. BREW: 

Q. Mr. Martin excuse me. Mr. Marz, did you 

also prefile exhibits with your testimony? 

A. Yes, sir, I did. 

Q. And is one of those exhibits labeled MJM-l? 

A. Yes. 

Q. And is another labeled Exhibit MJM-2? 

A. Yes. 

MR. BREW: And I would ask that those exhibits 

be marked for identification at this point. 
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COMMISSIONEF: EDGAR: Okay. Mr. Brew, I 

believe for the record we have marked the exhibits from, 

th.e prefiled exhibits from this witness as Exhibits 8,  9 

and 1 0  in order with M J M - 1 ,  2 ,  3 .  

MR. BREW: Yes. But there's a need for a 

clarification, which i.s what I wanted to walk through 

two of them. 

COMMISSIONEF: EDGAR: Okay. Okay. 

MR. BREW: What we just marked are Exhibits 8 

and 9 for identification which were filed with the 

supplemental direct testimony. 

BY M R .  BREW: 

Q. Mr. Marz, did you previously file in Docket 

070235 an exhibit that: was labeled MJM-3? 

A. Yes, sir. 

MR. BREW: Okay. Commissioner, MJM-3 that's 

referenced as Exhibit 10 for identification is the 

document that was filed in that earlier docket which 

we're including as part of this presentation here and 

has been reflected in the Prehearing Order. S o  I'd ask 

that that document though filed previously be marked for 

id.entification in this docket. 

COMMISSIONER EDGAR: Okay. And, Ms. Hartman, 

is that the exhibit that we have marked as Number l o ?  
MS. HARTMAN: I believe it is. But just to 
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clarify, you're referring to MJM-3 which should have a 

file date of February 18th, 2008? 

MR. BREW: That is correct. 

MS. HARTMAN:: Yes. We have that as, marked as 

Exhibit 10 . 
COMMISSIONER EDGAR: Okay. Thank you for the 

clarification. So noted for the record. 
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Q. 

A. 

Q. 

A. 

Q- 

A. 

A. 

INTRODUCTION, Ql!ALIFICATIONS AND YtlRPOSE 

F’lease state your name and business address. 

Martin 1. Mar7: I525 Lake\ i l k  Dri\ e. Suite 2 17. Kingmood. Texas 77345. 

What is your occupation and by who are you employed? 

1 ani an lfnerg! Ad\ isor and Scnior (’onsultant for 1. Pollock Incorporated. 

What i s  your educatiomal background’? 

1 ha\ e a Bachelor ofrlrts in Political Science from 11ic Uni\ ersit! of Akron. and a 

.h-is Doc~or  from the tinil ersit? of Akron School of l a \ .  

Please describe your pirofessilonal experience. 

During m! 27 >ears of experience in the energ! industr!. I ha\e represented 

marLeters and produce rs (both in gab and electric matters). pipelines. local 

distribution companies. and state regu1:wp agencies in contractual and regulator! 

matters. In that time. 1 have been i m o h e d  i n  e\er! major regulator! change that 

has occurred in  the natural gas inciustr?. beginning \ \ i t t i  Order No. 436 and i ts  

progen! and extending through Order No. 636. 

Before joining J .  Pollock. Incorporated in Jul! 2007. I was emplo\ed b! 

Pi€‘ in Ilouston. lexas. uhere 1 uorhed for the natural gas and poneer trading and 

marketing operations i3S Senior Attorne! - as a Trade Regulation Manager 

(compliance) and as a Director of’ State lieputator! .,4t’fjirs. In m> legal capacit! . 

I \ \as responsible for. and engaged in. the negotiation of numerous palter and gas 

purchase and sales contracts. including financial agreements. and e\ en producer 

agreements. Similar!!. prior to joining HP. I Iiad been invol\ ed in contract 

I 
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4 

h 

7 

I) 

negotiations and draftin:? on behalf of energ! marketers. pipelines and distribution 

companies. 

Prior to BP. 1 was a nieniber of the Staff of the Public Iltilities 

Commission of Ohio (PUCO). participating in rate and regulatory matters before 

the PtJCO as  ell as proceedings before the Ohio Supreme Court and the FERC. 

Prior to joining the PIICO Staff. 1 uorked for the Ohio Ofiice of Consunier's 

Counsel on cost of ser\ice. cost of equit! and rate design matters in\.ol\ing gas 

local distribution companies. electric utilities. and pipeline companies. 

9 Q. 

I O  A. 

I 1  

12 

13 

14 

15 t o  cogenerate electricit!. 

On \I hose behalf are you testif! ing in this proceeding? 

1 am testif! ing on behaIf of U M e  Springs Agricultural Chemicals. lnc. d/b/a PCS 

Phosphate - White Springs (PI'S Pliospliate). PCS Phosphate is a manufacturer 

of fertilizer products n i t h  planks and operations in or near White Springs. Florida 

that are located in Progress Energ Florida's (PEF) electric senrice area. PCS 

Phosphate uses n aste heat recw ered from the manufacture of phosphate products 

16 Q. 

17 A. 

18 

19 

20 

21 

33 -- 

3- - 3 

What is the purpose of your testimony? 

PCS Phosphate has engaged me to relien PEF-s 2007 Standard Offer Contract 

for Reneuable Energ! Producers or Qualifying Facilities less than 100 K W  which 

M as  iiled in Dochet No. 07023 ?-Eo. On Februar! 18. 2008. 1 lilcd testimon? that 

discussed numerous tlaMs in the 2007 Standard Offer Contract that served as 

sizrious barriers to the execution of contracts that noiild result in the de\ elopment 

of- renenable energ! projects. in all likelihood. these flaus ma\ largel). account 

for the fact that no de\eloper had actuall! executed a standard offer contract. PEF 
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responded to my testimony n,ith rebuttal testimony that conceded some of the 

flaus described in my testimtony but left the more serious criticisms in m) 

testimony un-resol\;ed. That docket was suspended prior to hearing in light of the 

PEF-s filing in April 2008 of its proposed 2008 Standard Offer Contract. which is 

the subject of this proceeding. In its November 13. 2008 Petition to Intervene. 

Protest of Administrati1.e Action and Petition for Formal Administrati1.e Hearing. 

PCS Phosphate includecl my prior testinion? and requested that it be incorporated 

into the proceeding. 

1‘0 a\.oid repetitlion of m! prior testimon!. I ha\e focused this testimonj 

on those aspects of PEF’s 2008 Standard Offer Contract that ha\ e changed and on 

arguments advanced b j  PEF ~ i t n e s s  DaLid Gammon in his March 10. 2008 

rebuttal testimoii? in Docket No.  070232 and his February 2. 2009 testimon) filed 

in this proceeding in support of the current proposed standard offer contract. 

Based on niq relien. iincluding those changes nhich PEF made from its 2007 

Standard Offer Contract to the ciirrent \,ersion. I recommend a number of 

roisions that are needed for the standard offer contract to further the State of 

Florida’s ob.jecti\,e to encourage reneu able energ) generation. The changes are 

shonn on Exhibit MJMI-I. \\liich is a redlined lersion ofthe PEF Standard Offer 

contract I 

M j  testinion? is not intended to proxide an exhaustile relieu of each and 

e ie r j  element of PEF‘s Standard Oi’fer Contract. but does provide an assessment 

of the most serious impediments to renemable energ!- de\ elopment presented by 

the Standard Ofl’tsr Contract. Also. I am anare that the Commission in FPSC 
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2. 

Q- 

A. 

Docket No. 080503-El - has recommended to the Legislature as one alternative. 

the use of standard offer contracts as a means of implementing Florida's 

reneuable portfolio standard (IWS). I f  that alternative approach were adopted by 

the State of Florida. the resolution of the issues raised in my testimony become 

doubly important. 

SUMMARY 

Please summarize your conclusions and recommendations. 

Florida has enacted a state polic), to promote the development of renewable 

energy sources. Utility standard offer contracts are the basic vehicle for 

hcilitating that development. The State's program aims to allow a renemable 

energy producer to elect betuven accepting and signing a standard offer contract 

that requires no further appro1 als or delaqs. or negotiating a project specific 

contract subject to Commission appro1 a]. Both ahernatiires need to be viable 

choices if this system is to be implemented as intended. The problem is that PEF's 

Standard Of'fer Contract is not designed to be acceptable to an! renewable energ) 

producer. As I explain. while PEF has addressed some of the issues I previously 

identified. the PEF con tract still contains provisions that are unreasonable. one- 

siided. not consistent with rleasonable commercial practice. and are o\ferl) 

comples. Additionall!. certain of the price terms require a of performance 

well in excess of that achieked by PEF-s existing combined cjcle generating 

facilities and actually serve as a barrier to renewable energ? delelopment. 

PEF maintains that it intends its Standard Offer Contract to be the starting 

point for negotiating a prqjecl speciiic arrangement. This approach. howe\ er. 
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defeats the essential purpose of a "standard offer" contract and forces an extended 

amd unwarranted negotiation over the removal or modification of unacceptable 

standard ofier terms and conditions. My testimony recommends basic revisions 

that are required for tbe Stan'dard Offer Contract to serve its intended purpose. 

These recommendations do not unduly burden PEF as they are consistent with 

standard industry practice and PEF's own practice in a non-standard offer contract 

context. 

8 Q. Please summarize your concllusions and recommendations. 

9 A. 

10 

1 1  
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Pvly concIusions and recommendations are as follows: 

Price Terms 

1 .  The required 69?/0 performance capacit! factor (Section 4) is 

inconsistent mith I'EF's avoided unit (estimated of 65.3%) capacity 

factor and with the operation of PEF-s existing combined cycle units 

(which operated at a capacity factor of approximately 42% in 2007); 

2. Capacit! factor ant3 availabilit! factor are different measures of unit 

performance. HOM ever. the proposed Standard Offer Contract would 

treat them the same. For example. the proposed A\ailability Factor 

(Section 3 )  mould require a renwable energ! producer' to achie\ e a 

minimum 89% annual capacity factor rather than require the 

renmable energ) producer to make capacit! a\ailable 89% of the time 

to obtain a capacity payment. PEF uses the 89% availability factor for 

the minimum availability factor as well. 

5 



10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

3 .  To qualify fcw the Rull capacity payment. a renewable energy producer 

must achieve an 891% capacity factor. not an 89% availability factor. 

Such a capacity factor requirement is unreasonably high. 

4. At a minimum. a renewable energy producer should be entitled to a 

full capacity payment if it is available for generation in a manner 

consistent viith PEF-s own units and achieves the same annual 

capacity factor as the avoided unit Mould have. Further. the Standard 

Offer Contract should be revised to recognize that renewable 

technologies have different operating characteristics. As such. a one 

size fits all capacity or a\.ailability factor is an impediment to the use 

of the Standard Offer Contract. The determination of the appropriate 

capacit) factor is best left to the parties in the negotiations process. I f  

the Commission should decide a capacity factor is necessary. the 

capacit) factor employed should be 65.3% to be consistent with FPSC 

Rule 25- I 7.0832(4)( e)( 8). 

Non-price Term:? 

1 .  The imposition of a Right of First Refusal (ROFR) that PEF demands 

for Reneuable Fnerg Credits ouned b! a reneuahlc producer should 

be removed from the Standard Offer Contract. 

2. Capacit!. Testing - 

i. Under Section 7.4 to the extent PEF requests a second capacity 

test. such test should be for cause. occur no earlier than six (6) 

months, afier [he most recent capacity test and PEF should be 
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responsible for any incremental costs associated with a second 

test in a given year: 

For bottom-cycling cogenerators. i.e.. entities that are using 

waste heat from a manufacturing process. the timing of a test 

must lbe agreed upon so as not to interfere with the 

manufacturing. process. 

.. 
11. 

3. Creditworthiiness Provisions - 

i. These pirovisioins are one-sided and are not consistent with 

established con~mercial practice and thus must be revised to 

provide protection to 

11. The collateral requirements are likewise and do not appropriateIy 

reflect default risk for parties. 

parties in the transaction. 

.. 

4. The default provisions of the Standard Offer Contract are one-sided 

and do not provide for the renewable producer to declare an event of 

default for such malters as non-payment. breach of representations and 

uarranties and failure to comply with obligations under the terms of 

the contract and creditworthiness. 

5.  A rencnable energ! producer should be pro\.ided a corresponding 

opportunity to examine the books and records of the buyer (who will 

be handling billing and pa! ment). 

6. Representations and warranties are one-sided and not commercially 

reasonable. This section needs to be revised so that PEF provides 

standard corriniercial representations and Narranties. 
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3. 

Q. 

A. 

7. The maintenance sccheduling provisions of Section 10.2 should be 

revised to make it clear that the timing of maintenance. particularly for 

manufacturirtg facilities that are producing the energy from their 

manufacturing processes- are subject to negotiation and agreement 

between the parties. Further the minimum number of days for planned 

maintenance should be increased to 30 days. 

8. The requirement that a renewable energy producer take firm standby 

service from PEF (Section 8.2) is not justified and should be deleted. 

GENERAL ASSESSMENT OF THE STANDARD OFFER CONTRACT. 

Does the Standard Offer Contract serve the purpose of being an agreement 

that a renewable eneirgy developer is likely to enter into without serious 

negotiations? 

No. PEF witness David W. Gammon opined that the Standard Offer Contract 

provides a “first draft” aigainst which negotiated contracts are developed3. Having 

reviewed the document. 1 understand fully why he makes that statement. As I 

discuss. the Standard Offer Contract has numerous provisions that would 

discourage a renewable enerp! producer from accepting the Standard Offer 

Contract. The areas tlhat are one-sided in favor of PEF extend across many 

aspects of the general terms and conditions. Gi\ en the nature of the document. I 

would not expect any renewable energy producer to enter into the agreement on 

an “as is” basis and indeed. Mr. Gammon testifies that no party has accepted the 

standard offPr contract” Presenting an unbalanced standard offer contract of this 

nature defeats the intended purpose of such a contract. 
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What should be the purpose of a Standard Offer Contract? 

A standard contract should provide the general terms and conditions of the 

agreement in a balanced manner which minimizes. OJ ideally eliminates. the need 

fix- negotiations between the parties regarding the general terms and conditions 

and permits them to focus on items critical to each party. A more balanced 

standard offer contract providing reasonable protections to both buyers and sellers 

would minimize transaction costs and thereby encourage the development of 

renewable resources consistent with state policy. Examples of such agreements 

providing balanced general terms and conditions include the Edison Electric 

Institute Master Power ]Purchase and Sale Agreement ("EEI Master Agreement'.). 

the North American Einergy Standards Board Base Contract for the Sale and 

Purchase of Natural Cias ('-NAESB Agreement-') and e\'en the International 

Swaps and Derivatives Association-s ISDA Master Agreement ("ISDA Master'-) 

clovering swaps and derivative transactions. The abohe all tit into the category of 

"standardized agreemenits'- that are comparable in purpose to the PEF Standard 

Offer Contract. that is. standardized commercial agreements that are susceptible 

to being entered into without major negotiations and redrafts of the general terms 

and conditions. such as creditworthiness. default. representations and narranties. 

assignment and audit provisions. 
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Were those contracts designed to serve the same purpose as a Standard Offer 

Contract for the purchase of electricity and capacity from renewable energy 

producers? 

I n  many respects. yes. Those contracts were designed to make it easier for a 

diverse group of parties. including regulated utilities. power marketers. 

independent power producers. and commodities traders to enter into a number of 

transactions providing fix the sale. purchase and deIivery of electricity and natural 

gas. The agreements all share a similar objective. which is to provide 

commercially-reasonable protection to both sides while ensuring the quick 

consummation of transactions on a relatively uniform basis. A Standard Offer 

Contract for renewable energy producers should accomplish the same objective. 

I t  should not take extensive nl=gotiations or substantia1 redrafting of the general 

terms and conditions to achieve a workable agreement. This is especially true 

where one party has a much stironger position which: if unchecked. could be used 

to thwart State policies. 

Should the PEF Standard Offer Contract be revised to make it amendable to 

a less complex negotiation and drafting process? 

Yes. and with that objective in mind. I have reviewed the revised Standard Offer 

Contract and Testimon:\ of PEF \\itness Gammon and set forth m j  proposed 

changes as shown in Exhibit MJM-I. In this exhibit. I have only corrected the 

pirovisions in the contract itself: and have not edited the appendices included with 

the contract. PEF should incorporate corresponding changes to those appendices. 



1 4. PRICE TERMS 

2 Q. 

A. 

What is the PEF avoided cost unit? 

Based upon its 2008 Ten Year Site Plan and its Petition for Waiver. PEF is using 

the Suwannee River Plant - Unit A as its avoided unit. According to the Standard 

Offer Contract. the avoided unit is a natural gas combined cycle plant with a 

3 

4 

5 

6 summer capacity of 1 . 1  59 mektawatts (MW) and winter capacity of 1.279 MW. 

7 'This unit is expected to enter commercial operations in June 201 3. 

Q. Does the FPSC rule governirig firm capacity and energy contracts address 8 

9 performance standards? 

I O  A. Yes. Section 25-1 7.0832(4)(e)(8) states that the Standard Offer Contract shall 

I 1  priovide : 

(8) The minimum performance standard for the delivery of firm 
capacity and energy by the qualifying facility during the utility's 
daily season at peak and off-peak periods. These performance 
standards shall approx~mate the anticipated peak and off-peak 
availability and capacit! factor of the utilit>'s avoided unit over the 
term of the contract. 

12 
13 
14 
15 
16 
17 

Q. Does PEF include performance standards in the Standard Offer Contract? 18 

19 A. Yes. In Section 4. Miniinum Specifications and Milestones. PEF has established 

20 minimum performance standards for both on-peak and off-peak which i t  labels as 

21 an "availability factor." I t  also establishes a minimum availability factor for 

22 purposes of making (or receiving in the case of the renew-able generator) a 

23 capacity payment at 69%. As discussed later. PEF actually uses capacity factor 

24 rather than availability factor to measure performance. 

1 1  
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3 A. 
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Does a renewable energy producer that achieves an availability factor of 

69% receive a full capacity payment? 

No. To receive a full monthly capacity payment. the renewable energy producer‘s 

unit must achieve an 89% availability factor for the month. Further. the 89% 

would apply to  both on i3nd off-peak periods within the month. 

6 Q- 

7 

8 A. 

9 

10 

1 1  

12 

13 

14 

15 Q 

16 A 

17 

18 

19 

20 Q. 

21 

22 A. 

23 

Please discuss the availability factor described in the Standard Offer 

Con tract. 

The availability factor is used to determine the amount of the capacity payment 

and is found in Section 4 of the Standard Offer Contract. Availability factor is 

defined in Appendix A. Appendix A provides that “[i]n the event that the 

[Annual Capacity Billing Factor (“ACBF“)) is less than 69%- then no Monthly 

Capacity Payment shall be due.’-’ The ACBF is derived by dividing electric 

energy actually receivedl by PE.F from the renewable energy producer by the sum 

of the Committed Capacity and the hours in the period.6 

Is; this the correct formula for determining an availability factor? 

No. The formula in Appendix A is for determining a capacity factor. not an 

availability factor.’ 

Even Mr. Gammon refkrs to capacitj factor. not availability factor in his 

Testimony’. Capacity factor i s  quite distinct from an availability factor. 

Would you explain thle difference between availabiliQ factor and capacity 

factor? 

Yes. An availability factor defines a unit‘s availability to provide energy to the 

system. not how or when it actually generates the energy. A unit-s availability 

12 



10 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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A. 

Q. 

A. 

fixtor is the sum of thie service hours plus reserve stand-by hours divided by 

period hours times 100.’ Service hours are those hours when the unit is 

synchronized with the transmission system. and reserve stand-by hours are those 

hours where the unit is available to generate but is not synchronized with the 

system. 10 

In contrast. a capacity factor is the product of the energy generated during 

the period divided by the comrnitted capacity times the period hours. expressed as 

a percentage. Thus. a capacity factor addresses the actual unit usage. whereas an 

availability factor addresses a unit‘s potential to produce energy. 

How does the “availability factor” in the Standard Offer Contract compare 

to the capacity factor of the avoided unit and PEF’s existing combined cycle 

units? 

According to PEF’s 2008 Ten Year Site Plan. the capacity factor for the avoided 

unit is 65.3% and the alvailability factor is 89%. Thus, a renewable producer’s 

unit must perform better than the avoided unit to qualify for any level of a 

capacity payment. 

Do PEF’s existing combined cycle units operate at a 65.3% capacity factor? 

No. PEF’s existing combined cycle units. the Hines Energy Facility and the Tiger 

Bay Facilit).. only achieved weighted average capacity factor of 41.6% in 

21007.’ ’ Similarly. for the period 2004-2007, the average PEF combined cycle 

capacity factor averaged slightly above 46%.12 
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Q- 

A. 

Q. 

A. 

Would a renewable energy producer receive any capacity payment if it 

operated at a capacity factor comparable to PEFs existing combined cycle 

units? 

No. Despite the fact the PEF is allowed to recover its investment in the Hines and 

Tiger Bay facilities regardless of the actual capacity factor at which the units 

operate. a renewable energy producer would not receive any capacity payment for 

operating at a capacity factor comparable to PEF’s existing combined cycle units 

oir even the projected capacity factor for the avoided unit. To achieve full 

capacity payment. the renewable facility would need to operate at an 89% 

capacity factor. Thus, the Standard Offer Contract is biased. 

I s  this a reasonable reqpirement? 

No. Contrary to Mr. G~aminoin‘s testimony that “the specified capacity ensures 

thiat PEF‘s customers are receiving equivalent capacity compared to the avoided 

uiit,” this requirement is unr1:asonable in Iight of, and inconsistent with, the 

performance le\lel of F’EF‘s existing combined cycle units and the expected 

performance level capacity factor of the avoided unit - which is 65.3Y0.’~ The 

Standard Offer Contract imposes a standard upon renewable energy producers 

thtat PEF does not achieve iri its own operations. The high capacity factor 

requirement serves to discourage renewable producers from entering into a 

Standard Offer Contract. 

14 
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1 Q- 

2 A. 
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Q. 

A. 

5. 

Q. 

A. 

What is your understanding of the purpose of a capacity payment? 

A capacity payment is si,mply a payment made by the party acquiring the capacity 

t o  the party owning the capacity to reserve the right to call upon a particular asset 

the capacity for service. 

What is your recommendation with regard to the establishment of a floor for 

a capacity payment? 

This is a matter that should be subject to negotiations between the parties. 

Various renewable resoiurces will have different operating characteristics, which 

in turn would result in different capacity values. As such, one-size-fits-all floor 

would be impracticable. 

However. recognizing the limitations of the standard offer contract model. 

should the Commission require a floor for determining when a capacity payment 

is to be made, 1 recommend that the capacity factor of the avoided unit. which 

would be consistent with FPSC Rule 25-1 7.0832(4)(e)(8). 

NON-PRICE TERMS 

What do you mean by mon-price terms? 

Non-price terms to the "general terms and conditions" of a contract include items 

of general applicability such as credit protection, default. audit of billing 

information. representations and M arranties. assignment. planning (which in a 

number of contacts includes nominations and scheduling) and force majeure. In 

addition. I also address certain items that are non-price related. but are peculiar to 

renewable contracts. such as the right to retain the renewable energy credits. 

capacity testing and insurance. 
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Q. 

A. 

Q. 

A. 

Q- 

A. 

Has PEF included changes in its standard offer contract? 

Yes. In Mr. Gammon’s Direct Testimony he has indicated that PEF has accepted 

some changes proposedl in my Direct Testimony submitted in Docket No. 07- 

0:235-EQ. Several of those changes made by PEF are acceptable: I address those 

changes which are not adequate and other concerns in my testimony. 

Has PEF included langyage addressing renewable energy attributes? 

Yes. In Section 6.2 PElF provides itself with the right of first refusal to purchase 

any Renewable Energy Attributes associated with the Facility, and also limits the 

price that the seller may otherwise obtain in the market to a price no less than the 

price at which PEF has purchased such credits. 

Axe you aware of potential rules addressing Renewable Energy Attributes? 

Yes. On January 30, 2009 the Commission submitted to the President of the 

Senate and the Speaker of the House of Representatives draft rules governing 

renewable energy portfolio standards. Included in the proposal. were two 

separate approaches for dealing with renewable energy credits (“REC“). (In my 

testimony. Renewable Energy Attributes referenced in the Standard Offer 

Contract are treated as the same as RECs). One proposal would create a tradable 

market for RECs predicated upon privately negotiated contracts between the party 

holding the rights to the RECs and the utilit?. The second approach would rely 

ulpon standard offer contracts for the purchase and sales of RECs. These 

piroposals would supersede the provisions contained in the Standard OEer 

Contract - 
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Q. 

A. 

Q. 

A. 

Given the proposed rules forwarded to the Legislature, how should the 

Commission address Subsection 6.2 of the Standard Offer Contract? 

The provision should be removed from the Standard Offer Contract pending 

fiirther changes to the proposed Renewable Portfolio Standards. Once the 

Legislature and Commission have addressed the issue, the parties will be in the 

position to finalize an agreement on the RECs. In the absence of action on the 

Commission’s proposals sent to the Legislature and to avoid a potentially 

unlawful taking. Section 6.2 should be stricken as inconsistent with FPSC Rule 

25-1 7.280 and not authorized by any statute. 

Should the Commission eleclt not to remove Section 6.4 do you have other 

concerns regarding PEF’s proposed right of first refusal? 

Yes. RECs are the prolperty of the renewable energy- producer. The rule should 

not encumber the abilit:y of a producer to sell or transfer those RECs, and PEF 

certainly should be permitted to acquire an option on the RECs while fairly 

compensating a renewable energy producer. Moreover. as written in the Standard 

Oiffer Contract. a customer is required to sell its Renewable Energy Attributes to 

PEF at the terms of any honli,fide offer. However. there is no requirement that the 

renewable energy producer actiially be \villinp to sell its attributes at the terms of 

the honajde offer. As such. any bona.fide offer must be at terms and conditions 

acceptable to the renemable energ producer. Further. the time period in which 

PEF may decide whether to match the bona-fide offer is 30 days; a time period 

thlat is too long. Given that the RECs may ultimately be tradable commodities, a 

much shorter period is appropriate so as to protect both buyer and seller. During a 

17 
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5 

6 st ricken. 

30 day period the overall price of the RECs may very well change. depending 

ulpon supply and demand. To ensure that the renewable producer is receiving the 

fair value at the time of the sale. a time limit of three business days should be 

substituted for the 30 clay period. Finally. the provision limiting the price at 

which the renewable producer may sell the RECs afier sale to PEF needs to be 

7 Q. 

8 

9 A. 

10 

1 1  

12 

13 

14 

I5 

Do you have any concerns regarding the provisions of Section 7.4 on 

performance testing that PEF revised. 

Yes. PEF has added a notice requirement to Section 7.4. However, the revisions 

fall short of recognizing the needs and characteristics of renewable producers. 

PCS operates a renewable energy resource that is integrated with the manufacture 

of  phosphate fertilizer. Testing on insufficient notice could be disruptive to 

manufacturing operatioris and may impose unnecessary costs on PCS. As such 

any additional tests should be undertaken upon both adequate notice and at times 

agreed by the renewable producer. 

16 Q. 

17 A. 

18 

19 

20 

21 

22 

23 

Should further changes to Sections 7.4 and 8.2 be made? 

Yes. 1 believe that to the extei~t a second capacity test is requested by PEF under 

Section 7.4. PEF should be rt:sponsible for any additional expenses associated 

with such a test. Such test should be requested only for cause t i e . .  failure to 

deliver over a consistent period the contracted capacity). Finally, such a test 

should occur no earlier tlhan six months after the most recent test. 

With reference to Section 8.2. the ~Ollowing should be added to the end of 

the first sentence. .'or for such other period as the parties may agree." This will 

18 
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3 Q. 

4 

5 A. 

6 

7 

8 

9 

make clear that the testing procedures may be revised to meet the unique 

characteristics of the particular type of facility being installed. 

Have you picked onily certain provisions from the Vandolah tolling 

agreement for inclusion in the Standard Offer Contract? 

No. In my testimony I offered PEF's Vandolah agreement as an example of how 

PlEF "has recognized that capacity testing period[s] may need to be different 

depending on the fa~ility."'~ Thus. I have and continue to advocate for 

recognition of flexibility in the Testing Procedures contained in Section 8.2 of the 

Standard Offer Contract. 

10 6. GENERAL TERMS AND CONDITIONS THAT ARE NORMALLY 

11 BILATERAL 

12 Q. 

13 A. 

14 

15 

16 

17 

What will you be addressing in this section of your Testimony? 

Tlhis section addresses general terms and conditions that should be reciprocal and 

are regularly found in standard ked commercial agreements providing for the sale 

of energy and energy products (which would include financial and derivative 

products such as swaps and htures). Such items include credit and collateral 

requirements. default. representations and warranties- and conditions precedent. 

18 Q. 

19 

20 A. 

21 

22 

I n  reviewing the Stanldard Offer Contract what have you concluded with 

regard to the above mentioneld general terms and conditions? 

Mlany of the provisions are one-sided. giving PEF a particular right without 

providing the renewable energy producer with the corresponding right. or 

imposing an obligation on the renew-able energy producer without imposing a 

19 
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Q- 

A. 

Q- 

A. 

reciprocal obligation ulpon PEF. There are times where it is appropriate to 

provide one party with a right or obligation and not the other party. but in 

reference to the general terms and conditions of a commercial agreement, items 

such as credit and collateral ~requirements. default. assignment, representations 

and warranties. conditions precedent ( I  would note that there may be more 

conditions precedent applicabk to one party versus the other) and force majeure 

should be reciprocal. The failure to include these provisions in a reciprocal 

format is not conducive to achieving the objective of the use of a Standard Offer 

Contract, nor is it commercially reasonable. 

Do typical energy purchase and sale agreements customarily include bi- 

lateral provisions for e:ach of the items mentioned above? 

Yes. As examples. the EEI Master Agreement. the NAESB Agreement and the 

ISDA Master all include provisions that address credit and collateral 

requirements. default, representations and warranties. and conditions precedent as 

thiey apply to both parties. Litkewise. in reviewing the documents provided by 

PEF, its negotiated contracts also have included reciprocity with respect to the 

above mentioned provisimons. This enables parties to enter into an agreement with 

a minimum of cost and effort. rleducing costs and time. for both parties. 

Are the credit provisions within the Standard Offer Contract comparable 

with those found in a typical commercial agreement? 

No. Provisions that require each party to establish its creditworthiness are 

completely absent from the Standard Offer Contract. The Standard Offer 

Contract requires a renewable energy producer to post security upon execution of 

20 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

0 0 1’3 I. I) 4 

the Standard Offer Contract and maintain such security until well after completion 

of the renewable unit arid the initial capacity test (Section 11). It also requires the 

renewable energy producer to provide security to cover a “termination fee‘. 

(Section 12). However, there are no provisions that require PEF to establish its 

creditworthiness, permit the seller to periodically review PEF’s credit status or 

permit the seller to request collateral if PEF‘s creditworthiness is not acceptable to 

the renewable producer. 

Why should PEF be requiredl to meet creditworthiness standard? 

PEF is the paying party. The renewable producer is assuming the risk of non- 

payment when entering into the agreement also. It  uses the creditworthiness to 

mitigate its risk. The inability of PEF to control or manage the risk through credit 

provisions serves as a barrier for renewable producer to sell its output to PEF. 

Does Commission approval of the contract assure payment to the renewable 

producer by PEF? 

No. It only provides assurance to PEF that it will be able to recover the charges 

fi-om its customers. Should PEF incur financial difficulty regardless of the reason. 

it (PEF) will determine order of payment. That is the reason for two way 

creditworthiness provisions i n  bilateral standard agreements. 

S,hould the Commission require PEF to incorporate bilateral 

creditworthiness and collateral requirements in its Standard Offer Contract? 

Yest each party in a comrnercial agreement should be required to meet 

creditworthiness standards and be subject to a collateral posting requirement if the 

party’s creditworthiness is insufficient to support unsecured credit in an amount 

21 
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Q- 

A. 

Q. 

A. 

OOlHu5 

exceeding the potential liability to the other party. Such provisions are customary 

and generally included iin all electric and gas purchase and sale contracts. Further. 

in typical commercial contracts. the collateral requirements are tied to the 

cireditworthiness of the entity and the threshold for requiring an entity to post 

additional collateral is measured by the other entity-s exposure (payment in the 

event of default). Creditwofihiness is usually determined using a company’s 

rating by Moody‘s, Standard & Poor‘s or Fitch. The stronger the 

cireditworthiness, the higher the threshold amount (ie. the amount of unsecured 

credit a company is given). 

Does Section 25-1 7.0832 require security from a renewable producer? 

Yes. It requires “provisions to  ensure repayment of payments to the extent that 

aiinual firm capacity and energy payments made to the qualifying facility in any 

year exceed the year’s annual value of deferring the avoided unit . . .-. Separately 

the renewable producer lis also required to provide security to protect ratepayers in 

the event that the qualijying facility fails to deliver firm capacity and energy in 

the “amount and time slpecifietl in the contract.” It goes on to specify that such 

[playment or surety d,aI1 be refunded upon completion of the facility and 

demonstration that the facility can deliver the amount of capacity and energy 

specified in the contract . . . .-- Rule 25-1 7.0832(4)(0( I )  (Emphasis added). 

Do provisions of the Stiandartl Offer Contract comply with Rule 25-1 7.0832? 

No. not fully. Section I I requires a renewable energy producer, upon execution of 

the agreement, to post collateral referred to as performance collateral. This 

provision appears to be based upon the permissive language of Rule 25- 

22 
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I 1'7.0832(4)(f)( I). However. upon completion of the facility and the 

2 demonstration that it can provlide the capacity and energy. the surety (payment) 

3 "shall" be refunded. Under the PEF approach. it  retains the surety until contract 

4 termination. To this extent the provision is inconsistent with FPSC Rule 25- 

5 1'7.0832. Such performance security must be returned to the renewable energy 

6 producer upon completion and successful capacity testing to comply with the 

7 Commission's Rule. 

8 Q. 

9 A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

What credit worthiness provisions are you proposing? 

Referring to Exhibit MJM-1, I have incorporated creditworthiness provisions 

after the existing Section 1 1 .  My objective is to simplify the Standard Offer 

Contract and make it fairer for renewable energy producers. These particular 

provisions were taken from an existing PEF power supply asreement with the 

City of Mount Dora. Florida. I have chosen that particular provision because it 

employs a simpler form than the EEI Master Agreement. While these provisions 

may not be ideal. PEF had previously deemed them acceptable. The provisions I 

propose do not differentiate between credit standing once an entity achieves an 

investment grade bond rating. A more complex formula could be used. which 

establishes a threshold level of unsecured credit which. if exposure exceeds the 

threshold amount. collateral is required to be posted. If there is a preference for 

such an approach. the E131 Masller Agreement provides an excellent model. 

21 Q. Does the Standard Offer Contract include default provisions? 

22 A. Yes. However. once again the default pro\isions apply only to the renewable 

23 provider. There are no provisions that permit the renewable producer to declare a 
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6 Q. 

7 A. 

8 
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10 

1 1  

12 

13 

14 

15 

16 

default by PEF. Thus. for example, if PEF simply stopped paying a renewable 

energy producer. it has no contractual right to declare PEF in default. Instead. the 

renewable energy producer must continue providing capacity and energy to PEF 

without payment or face the risk that PEF would declare it in default and claim 

the generator's performance colIIatera1. 

What types of circumslances may give rise to a default by either party? 

T,ypically, the following are items which could give rise to an event of default by 

the either party: I )  failure to make a payment when due. and such failure is not 

corrected within a specified period of time following notice of such failure; 2) any 

representation or warranty that is false or misleading in any material respect when 

made: 3) failure to perfcrm any covenant or obligation under the agreement; 4) a 

party becomes bankrupt: 5 )  a party fails to satisfy the credituorthiness provisions: 

6) a party merges or con~olida~tes with another entity and such remaining entity 

does not assume all thte obligations under the agreement: or 7) a guarantor 

breaches its guarantee, fails to make payment on its guarantee or the guarantor 

becomes bankrupt. 

I7 Q. 

18 A. Yes. The required language i s  provided in Exhibit MJM-1 at Section 14. I 

19 have also retained provisions found in the Standard Offer Contract that are 

20 applicable to renewable energy producers. The addition of the PEF default 

21 provisions serves to ma.ke the contract more balanced. without denigrating the 

22 protections for PEF's cu" .domer!;. 

Should the Standard Offer Contract have bilateral default provisions? 
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What is PEF’s justification for excluding any provisions of default in the 

Slandard Offer Contract? 

P I F  witness Gammon states that since “the PSC has already approved this 

contract . . . there are no issues about payment or guarantees for payment.” 

However, this statement is not accurate. Approval only guarantees recovery of 

the cost of the contract by PEF. The renewable producer also has to assume the 

risk of non-performance by PEF. The Commission is not guaranteeing 

performance by PEF. !Separately- all of the contracts between PEF and other 

renewable producers that I have reviewed contain default provisions applicable to 

PEF. 

Is there an early termination provision in the Standard Offer Contract? 

Yes. There is a provision for $3 termination payment contained in the Standard 

Offer Contract. Mr. Gammon asserts that the Termination Fee is required by Rule 

25-1 7.0832(4)(e)( 1 O) ,  and it is simply included pursuant to such section.” The 

cited Rule permits the imposition of a provision to ”ensure repayment of 

payments to the extent thlat annual firm capacity and energy payments made to the 

qualifying facility in any year exceed that year-s annual value of deferring the 

avoided unit specified in the contract in the event that the qualifying facility fails 

to perform pursuant to the ternis and conditions of the contract.‘- However. the 

arnount of the Termination Security that PEF may retain should be limited to its 

potential liability arising from any early capacity payments. that is. the security 

required should be sufficient only to provide repayment of early capacity 

payments that are not offset lby capacity and energy under the terms of the 
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contract. Separately. there is no provision for a termination fee should the buyer 

default. Should the buyer (PE:F) default. the renewable energy provider should 

also be entitled to damages under the contract. 

4 Q. 

5 PEF's Standard Offer Contraict? 

6 A. No. Those provisions apply only to the renewable energy producer. This is 

7 inconsistent with the standard form agreements referenced earlier as well as 

8 standard industry practice, including PEF's practice. 

Do the representation and warranty provisions apply to both parties under 

9 Q- 

10 A. 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

What representations arnd warranties should each party provide? 

Normally each party is able to represent and warrant that: 

0 It is an organization in good standing and qualified to do business in 

Florida, 

That the contract is duly authorized. and that there are no approvals 

required or if so. that such approvals have been obtained. 

That there are no defaults that prohibit performance under the agreement. 

That the party is in compliance with all applicable laws. 

That no suits are pending that would have a material adverse affect on the 

party's ability to perforrn and 

That all government approvals have or will be obtained and remain in 

force and effect. 

0 

0 

0 

0 
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Q. 

A. 

A. 

These representations and warranties are contained in existing PEF 

agreements. 

warranties section of Exhibit MJM-1 to make certain of them reciprocal. 

I have proposed conforming changes in the representations and 

Do you have any concerns; regarding the Conditions Precedent in the 

Standard Offer Contraict? 

Yes. Again these provisions only provide conditions precedent for one party. the 

renewable energy producer. Generally. there are also frequently conditions 

precedent that apply to lboth parties. An example of such a provision that should 

flow both ways is Section S(a)(vi), which requires the renewable energy producer 

to provide corporate constitutional documents, approvals and the like to PEF. 1 

have revised this section to flow both ways. 

Q. Do you agree that scheduled maintenance should be limited to 15 days per 

year? 

No. Section 10.2 is unnecessary and unduly restrictive. Fifteen days per calendar 

year may not be sufficient to ,allow a renewable energy producer to provide the 

maintenance essential to meeting the contractually obligated performance 

requirements. Further. IPEF does not impose similar restrictions on its own units. 

This is yet another example of how the proposed Standard Offer Contract is one- 

sided and fails to recognize the specific circumstances of renewable energy 

producers. At a minirnum. the Commission needs to make i t  clear that this 

provision is subject to negotiation. Further. the maximum number of maintenance 

days should be increased to 30 days. 
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2 

3 A. 
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hi PEF's requirement that a renewable energy producer utilize firm standby 

service for start-up service reasonable? 

No. PEF offers both firm and interruptible standby service (Rate Schedules SS-1 

and SS-2). Either Rate !Schedule is applicable to facilities with on-site generation. 

I n  fact, PCS purchase:s interruptible standby service for its existing on-site 

generation. Whether PCS chooses to enter into a Standard Offer Contract with 

PEF to sell its surplus renewable power and energy is not a valid reason for 

denying access to Schedule SS-2. Such a requirement serves as a direct barrier to 

PCSt as it currently purchases the majority of its needs under Rate SS-2. 

10 Q. 

I 1  Offer Contract. 

12 A. 

13 

14 

15 

Please briefly summarize any other changes you have made to the Standard 

1 have revised Section 10.5.6, which required a renewable energy producer to 

h;ave a three day fuel supply Ion-site only if necessary to provide capacity and 

energy. Such a requireiment i s  not applicable to most renewable generators and 

thus should not be included in the Standard Offer Contract. 

16 Q. Does this conclude youir testimony? 

17 A. Yes, it does. 
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ENDNOTES 

Because an editable version of the Standard Offer Contract was not available. I 1 

converted the document available on P'EF-s website (http://www.pronress- 
energymom/aboutenerPy/rates/tariffctstdoffer.pdf) to an editable format. Due to the lack 
of preciseness in such a conversion process, some transpositions are included in my 
exhibit . 

I will refer to both renewable energy resources and small qualifying facilities of 2 

less than 1 00 k W as renewable energy producers. 

3 

4 

6 

Gammon 2009 Direct Testimony at 2. 

See Standard Offer Contract, First Revised Sheet No. 9.442. 

See Standard Offer Contract, Original Sheet 9.443. 

GADS indicates that a Net Capacity Factor is calculated as follows: 7 

Net Actual Generation / (Period Hours*Net Maximum Capacity) * 100. 
Set. GADS Data Reporting Instiructions. Page F-1 0, 1/2008. While the Availability Factor 
is c a h l i ~ t e d  as follows: Availalble HourdPeriod Hours* 100%. Page F-9.1/2008. 

8 Gammon 2009 Direct Testimony at 12. 

See North American Electric Reliability Corporation, Generation Availability 
Data System. GADS Data Reporting linstruction, F-9. 

l o  

into account scheduled and unscheduled deratings, some of which are for maintenance 
derates. See generally, GADS IData Reporting Instructions. 

There are other methods of calculating equivalent availability factors that take 

I2 

See Exhibit MJM-2. 

Id .  

Gammon 2009 Direct Testimony at 13 

Marz 2008 Direct Testimony in (W33546-EQ at 16. 
0703c35-EQ 

Gammon 2009 Direct Testimony at 17. 
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MR. BREW: Thank you. With that, the witness 

is; available for examination. 

COMMISSIONER EDGAR: Thank you. 

Mr . Burnet t 
MR. BURNETT:: Thank you, ma'am. 

CROSS EXAMINATION 

BY MR. BURNETT: 

Q. Good morning, Mr. Marz. Mr. Marz, are you 

aware of the fact that; the Standard Offer Contract we 

are discussing here today is supposed to be a contract 

that a renewable producer can come in and sign without 

any negotiations with PEF? 

A. Yes, sir. 

Q. Okay. Are you further aware that if a 

renewable producer comes in and signs that Standard 

Offer Contract, PEF is obligated by rule to accept that 

Contract, file it with the Commission and to perform 

under that contract whether PEF wants to or not? 

A. Yes. 

Q. And are you aware, sir, that with respect to I 

think all but one of the contracts that we have with 

renewable energy providers, those providers have used 

the Standard Offer Contract as a baseline for 

negotiations and then worked on a negotiated contract 

that better fits their: needs? 

FLORIDA PUBLIC SERVICE COMMISSION 
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A. I don't have personal knowledge of that. I 

will accept that if that is a representation you're 

ma.king, yes. 

Q. Okay. And even you recognize, sir, that 

something such as capacity factors and capacity payments 

woluld rather be left for negotiation, that one size 

doesn't fit all there, don't you? 

A. Yes. 

Q. Mr. Marz, you would agree with me I believe, 

wouldn't you, that if PEF's customers pay for something, 

they should get the full value of what they're paying 

f o r ;  right? 

A. Yes. 

Q. And if the intent of the Standard Offer 

Contract is to at least give the customers the value of 

what they would otherwise get with the avoided unit, 

shouldn't that intent be met? 

A. May I hear t.hat question again? 

Q. Yes, sir. I'm asking you if the intent of the 

Standard Offer Contract is to make sure that Florida, 

that the Florida ratepayers at least get the value of 

the avoided unit that they would have otherwise had 

absent the Standard Offer Contract, don't you agree with 

me that that inte:nt sh.ou1d be met? 

A. If that is the intent, yes. 
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Q. Okay. And a.ccept for me this question, if 

that -- accept this assumption for this question. If 

that intent is in fact. the intent and it's reflected in 

a statute or rule, policymakers would be able to change 

that intent if they wanted to by changing that statute 

or rule; correct? 

A. Again, accepting that that, if that is the 

intent, yes. 

Q. Okay. Now I'm, I'm not an expert in this 

field nor an engineer, so I'm going to use some simple 

hypotheticals, if you would bear with me. 

Would you agree with me, sir, that if someone 

owes you $10 and they fail to pay you but I cover them 

and pay you the $10 instead, you have not been 

economically harmed? 

A. Yes. 

Q. Well, wouldn't you also agree with me then, 

sir, that, all things being equal, if a renewable energy 

producer wants to sell. its renewable energy credit for 

$10, it shouldn't care who it sells it to as long as it 

gets its $10, if all other things are equal? 

A. Again, as in the premise in your question, 

yes. 

Q. Okay. I do have a question that I raised 

earlier. If you coulcl turn with me to your, your 
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Exhibit 1, Page 2:2 of 49 in your prefiled testimony. 

A. Yes, sir. 

Q. Now I see at the bottom there Alternate 6.2. 

Am I understanding your Alternate 6.2 is saying that you 

accept a right of first refusal so long as it's under 

the parameters that yclu reflect there on Page 22 of 4 9 3  

A. If you look at my testimony on Page 17, I have 

two alternatives. The first is that Section 6.2 be 

taken out. The alternative, the second alternative is 

if the Commission were to choose to maintain Section 

6.2, I propose certain alterations to it. 

And just one other thought. I understand that 

Mr. Gammon in his rebuttal had moved from, had suggested 

ten days as a period. And from the perspective of PCS 

Phosphate that is acceptable so that you could change 

the three days in here to ten days. 

Q. Okay. So if I understand then correctly, if 

we changed the three clays to ten as they appear there on 

6.2 and the Commission accepted that, that dispute would 

be over. 

A. If the Commission chose to leave that 

provision in, yes, sir. 

Q. Okay. Again, bear with me for a second for 

my, for my simple hypothetical. Would you agree with me 

that if you need a battery to start your car and the 
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battery is dead, you're not going to be able to start 

your car? 

A. Yes. 

Q. Okay. Would you also agree 

you need power to start up your power 

power is not there, then you're not g 

st.art up your power plant? 

A. Yes. 

t 

with me that if 

plant and that 

ing to be able to 

M R .  BURNETT: Okay. I'd like to, Madam Chair, 

if I may, show the witness a document. 

COMMISSIONER EDGAR: You may approach. 

BY MR. BURNETT: 

Q. Mr. Marz, do you have that document in front 

of you? 

A. Yes, sir. 

Q. And is that an accurate representation of Page 

22 of 49 of your Exhibit l? 

A. For now I will assume you're referring to the 

highlighted portion, which is paragraph 6 . 3 ,  and to 

that, yes. I have not; compared all the others, but. 

Q. Yes, sir. Just that highlighted section. 

A. That's fine. Yes. 

Q. Okay. By, by striking out the requirement 

LAdLere that I've highlighted in 6 . 3  that the renewable 

energy provider shall not rely on interruptible standby 
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service for starting up their requirements, aren't you, 

aren't you exposing our customers and our company to the 

same risk that I used in my simple hypothetical there 

with the car battery? 

A. You may be. 

Q. I'm sorry, sir. I didn't hear you. 

A. You may be. 

Q. Okay. Mr. Marz, would you agree with me that 

if I have good cause to believe that I may not get the 

power that I'm pa:ying for from the power company, let's 

say, I should havle the right to take my concerns 

somewhere to make sure that I'm going to get the power 

that I'm paying flor, especially if I'm depending on that 

power? 

MR. BREW: E:xcuse me. That's a little bit 

vague. Can you -- 

COMMISSIONER EDGAR: Mr. Burnett, 

rephrase? 

MR. BURNETT: 1'11 give it a try. 

BY MR. BURNETT: 

Q. You would aqree with me, sir, tha 

can you 

if I'm 

paying to get power, I'm a customer sitting at home and 

I'm paying to get power from the power company and I 

have good cause to believe that I'm not going to get the 

power I'm paying for, I should have a forum to be able 
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to address that or a mechanism to address my concerns; 

right? 

A. Generally speaking , yes. 

Q. Okay. Well, generally speaking then, 

shouldn't PEF have the same right to make sure it's 

going to get the :power it's paying for from a renewable 

energy producer if it has good cause to believe it will 

not, especially if PEF' is depending on that power? 

A. Yes. 

MR. BURNETT: Okay. Madam Chair, may I 

approach? 

COMMISSIONER. EDGAR: You may. 

Mr. Bur:nett, while she is passing that out, do 

we need to mark the prior document or this one? 

evidence. 

MR. BURNETT: No, ma'am. They're all in 

These (are just to make things easier. 

COMMISSIONER. EDGAR: All right. Thank you. 

BY MR. BURNETT: 

Q. Mr. Marz, I showed you there Section 7.4. 

It's Page 2 4  of 49  of your prefiled testimony and 

exhibit, and I'll depend on you to tell me if I've, if 

that's accurate o:r not. 

A. It is t:he Pa.ge 24 of 49 in what has been 

marked as, I believe -- is it Exhibit 7 or 8?  I don't 

recall. 
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Q .  

A. 

testimony 

Q .  

Section 7 

Yes, sir. 

Exhibit MJM-1 to my supplemental direct 

in this case. Yes. 

Yes, si:r. Okay. Thanks. 

Sir, by the proposed changes you make to 

4,  aren't yclu effectively denying Progress 

Energy Florida the ability to come in and ask a 

renewable energy producer to prove that their unit can 

actually deliver the power that our customers are paying 

for if there were a situation to where a previous test 

had been conducted six months before? 

A. Under tlne provisions of Section 7.4 that is 

correct. However, you need to -- I did not look at this 

provision on its o w n .  There are also provisions, for 

ex(ample, if the unit has a force majeure outage, 

following that foirce majeure you are able to request an 

additional capacity test. If the unit were to go down 

fo.r a reason of force majeure of, let's say, two or 

three months, at the conclusion of that within the force 

majeure provisions you do have the right to request a 

capacity test. 

Q. Well, I appreciate that. But I think you said 

that's correct to my original question with this 

particular -- 

A. In this particular section, yes. 
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Q. Okay. Mr. Marz, if I'm going to, if I'm going 

to pay a plant to sell me power for a number of years, 

is it unreasonable to ask that plant to show me that it 

could run for 24 hours; without there being a problem 

when it first comes into service? 

A. If that is the design of the plant, it is not 

unreasonable. 

Q. Okay. Let me ask you this, sir. Another 

hypothetical, if :you pay $2,000 for a car that would get 

you to work 3 5 0  days clf the year or $2,000 for a car 

that would get you to work only 335 days of the year, 

which one would you rather have? 

A. Tongue slightly in cheek, I would suggest 

neither because I'd prefer to only go to work about 220 

days a year. 

Q. I understand. that. But if you had -- 

A. If I have to go 350 days a year, I would 

prefer the one that was going to get me there all 350. 

Q. I understand that, and I agree with you, 

there, sir. 

Well, if PEF's customers can pay for a power 

pl'ant that will be in service 350 days of the year for 

thle same price that they can get a plant that will only 

be there for 335 days of the year, shouldn't they have 

thle 350-day plant if they're paying the same price? 
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MR. BREW: Excuse me. Are we talking about a 

plant that's available or running? 

MR. BURNETT: Either is fine with me, sir. 

Available. 

THE WITIVESS: If you are paying the same for 

the two plants, you wo'uld prefer to have the one that is 

either available or running 3 5 0  days a year because you 

get more bang for your buck, so to speak. 

MR. BURNETT: Madam Chair, may we approach? 

COMMISSIONER. EDGAR: You may. 

BY M R .  BURNETT: 

Q .  Mr. Marz, if you'd look at an excerpt of Page 

27  of 49  of your Exhihit 1 that I just showed you, and 

I've highlighted a section there at 1 0 . 2 .  If, if the 

renewable produce:r is getting paid like a unit that 

would only be out for 1 5  days, aren't the ratepayers 

having to cover that extra 1 5  days that you're getting 

out of this? So aren't you effectively getting paid to 

be there for 350  :but you're only actually there 335?  

A. If the underlying assumption is that I am 

getting paid as if I were there 3 5 0  and the potential is 

that I'm only the.re 335 ,  yes. 

MR. BURINETT: Okay. Now I'd like to -- Madam 

Chair, if I may. 

COMMISSIONER. EDGAR: Yes. 

FLORIDA PU'BLIC SERVICE COMMISSION 
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BY' M R .  BURNETT: 

Q. Sir, I'm showing you what is Page 2 9  of 49  of 

your Exhibit 1 to your prefiled testimony. I've 

highlighted a section there in 11.1. My understanding 

of this, and please tell me if I'm incorrect, I want to 

ma.ke sure I'm understanding this right, is that the 

renewable energy producer will not have to post a 

security that would be in place for the entire life of 

thLe contract; is that correct? 

A. In terms of this provision, that is correct. 

Q. Okay. I'm going to, I'm going to borrow a 

term from Commissioner Argenziano here, but will you 

please explain to these Commissioners and the people 

listening at home why it's fair for them to bear the 

risk of default and for them to bear the expense of 

curing default instead of the entity that's causing the 

default like you would have here if the renewable energy 

producer failed to perform and there's no security 

there? 

A. If you'll bear with me just a minute. 

are two separate provisions that effectively deal 

with -- one, you have labeled completion performance 

security and then there is the termination provision or 

a termination fee that is designed to recoup to the 

extent that a customer has entered into a payment 

There 
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provision that requires you to make capacity payments 

I prior to that p1a:nt coming up. That provision is 

permitted under the rule, as is a retention of security 

until the plant or the renewable facility is completed 

and proves throug'h the capacity test process that it can 

operate at the ca:pacit.y level specified in the contract. 

S o  ther'e are two separate provisions. This 

one is targeting the completion of the plant and its 

successful ability to meet the capacity levels specified 

in the contract. Under the rule, if you'll notice I've 

got in a bracketed section there adjusted to conform to 

FPSC Rule 2 5 - 1 7 . 0 ' 8 3 2 ( 4 )  (f) (1). And in that section it 

specifies that upon colmpletion of the plant and a 

successful completion of the capacity test, the 

co:mpletion security is to be returned to the renewable 

energy provider. There are separate provisions which 

are tied to the termination payment that you are 

entitled to obtain security for. In the event that you 

have made the ear:ly capacity payments and the facility 

does not deliver, you may then recoup those from the 

re:newable producer. 

Q .  Well, I think I understood that, but let me 

ma'ke sure that I understand your testimony, sir. 

Is it your testimony here today that at all 

times that this p:Lant would be -- that this, whatever 
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the plant is that signs the standard offer contract, 

that at all times it would be running from the day it 

starts the contract until the day the contract ends, 

that Florida customers, our customers would be protected 

anld there would be some security that the utility could 

dr(aw upon if that entity defaulted and didn't deliver 

the power it said it would? 

A. Depending upon the creditworthiness of the 

particular provider and how the creditworthiness 

provisions are set up. Looking at the other provisions 

of the rule in the contract the answer is yes. 

Q. Well, you said depending on the 

creditworthiness, and I'm just trying to keep it simple 

and break it down,, sir. My question was is there a fund 

of money out there that Progress Energy Florida will be 

able to draw on at; any time during the life of this 

cointract to cover the cost of replacement power if this 

unit fails to deliver what it is supposed to? 

A. I guess I was adding another caveat in there. 

For example, in certain instances it depends -- and I 

would have to go back and look carefully at the 

creditworthiness provisions here. Some entities may not 

be required to post credit or cash collateral, per se, 

because of their status. For example, frequently AAA 

companies are given wh'at is referred to as an unsecured 
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line of credit to cover -- because they are considered 

good for a particular amount of money. 

Now if, for example, this company or the 

entity that you are purchasing from is a BBB minus, in 

all instances the chances are they are going to have had 

to have posted actual cash collateral or something else, 

so the answer then is yes. 

Do you understand, sir? 

Q. I do Understand. And just to make sure, 

again, for the people listening and for me that I 

understand, so what you're saying is if an entity has 

good enough credit:, the answer to my question is no, 

that amount of money will not be there? 

A. It will not be being held by Progress Energy. 

The assumption is if you are AAA rated credit, the money 

is there. 

Q. Okay. Well, you raised an interesting point, 

because I think this is my last line of questioning with 

you. In your Section 11.8 that you add as a new 

section, a new propose13 section to the contract, you 

propose that if Progress Energy Florida's credit rating 

dropped to a certain kve1 that it should be required to 

post a security, do you not? 

A. Yes, sir-. 

Q. Do you know who would pay to post that 
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security, who would bear the cost of that? 

A. Progress Energy. 

Q. And do you know who pays for the expenses that 

Prlogress Energy reasonably incurs in the operation of 

its business? 

A. The ratepayers ultimately would pay through 

working capital, :if that type of -- if that type of an 

adjustment is permitted by the Commission. 

MFt. BUFUUETT: Thank you. That's all I have. 

COMM1SS:CONER EDGAR: Other questions from 

Sti2f f? 

MS. HAR1tWAN: We have a few questions. 

CROSS EXAMINATION 

BY MS. HARmdAN: 

Q. Good morning, Mr. Marz. Can you briefly 

describe the TREC marketplace for me? 

A. By TREC marketplace, I assume you are 

referring to -- sometimes they're called renewable 

energy credits? 

Q. Right. 

A. Which are thje attributes of renewable, or I 

guess I would say nonenvironmentally damaging power 

production sources, sulzh as wind, hydro. In the case of 

Florida it would i-nclude some of these manufacturing 

facilities such as PCS Phosphate. And those -- to my 
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1 knowledge, those :markets will vary right now across the 

~ country. Some pl<aces have them, some places they are 

i more active than (others. 

Q .  Okay, thank you. 

Could you tell me who are the likely TREC 

buyers and seller,s? 

A. Dependiing on. the market, for example, in 

Florida the 1ikel:y buyers right now would, in all 

likelihood, be the utilities. If the markets develop as 

some people would like to see them develop, there could 

be any number of louyers and sellers of those renewable 

energy credits, ri3ngin.g from utilities, the renewable 

generators, to third-party trading shops such as Goldman 

Sachs' shop, or U13S if they develop as some of the other 

markets have. 

Q .  Do you know if the TREC marketplace has 

changed over the :Last three years? 

Let me clarify. Do you know if a larger 

volume of TRECs have been offered by more sellers within 

thle last three years? 

A. I do not know. 

Q .  Do you lcnow if within the last three years 

thlere has been a jEaster turnaround time in auction 

ma:rkets? 

A. Again, :in reference to what you're referring 
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to as TRECs, I do not know. 

Q. Okay. :Does the right of first refusal affect 

the value of TREC:s in the marketplace? 

A. I would believe that it does, and part of that 

belief comes from looking at what happens in the 

capacity markets, for example. At the pipeline 

regulated side, for example. Local distribution 

coimpanies have a right of first refusal when their 

co:ntract comes up for renewal. And what you will notice 

is there are very few bidders on that capacity, because 

evlerybody knows ultimately the LDC is going to come in 

and in all probability take that contract at the maximum 

length at the maximum rate. 

Q .  Might buyers in the TREC marketplace be less 

lilkely to submit bids or offers on those TRECs they know 

are subject to the right of first refusal? 

A. I would anticipate they would be less likely 

to, yes. 

MS. HARTMAN: Thank you. That's all my 

questions. 

COMMISSICONER EDGAR: Mr. Brew. 

MR. BREYS: No redirect, Your Honor. 

COMMISSIONER EDGAR: Commissioners? 

Do we have exhibits? 

MR. BREW: Yes, Commissioner. I'd like to 
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move for admissio:n exhibits that have been marked for 

identification as 8, 9, and 10. 

COMMISSIONER. EDGAR: Exhibits 8, 9, and 

10 will be entered into the record at this time. 

(Exhibit Nurrbers 8, 9 ,  and 10 admitted into 

the record.) 

COMM1SS:IONER. EDGAR: Mr. Marz, you're excused. 

Thank you. 

THE WITNESS: Thank you. 

COMMISSIONER. EDGAR: Commissioners , do you 

want to push forward or do you want a short stretch? 

Okay. Idr .  Burnett. 

MR. BURI!JETT: I don't mean to upset you, 

ma'am, but may we take just two minutes? I can be back 

in two minutes. 

COMMISSXONER EDGAR: I tell you what, let's 

take five, because I could use a stretch myself. So we 

will take five minutes, and we will be back. 

(Recess. ) 

COMMISSXONER EDGAR: We are back on the 

record. 

Mr. Burnett, I believe it was your turn. 

MR. BURIIUETT: Yes, ma'am. We would call Mr. 

Gammon in rebuttal. 

DAVID W. GAMMON 
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was called as a witness on behalf of Progress Energy 

Florida, and having been duly sworn, testified as 

follows: 

DIRECT EXMINATION 

BY MR. BURNETT: 

Q. Mr. Gamnon, you realize you are still sworn in 

under oath? 

A. Yes, I do. 

Q. Have you filed prefiled rebuttal testimony in 

this proceeding? 

A. Yes. 

Q. Do you have a copy of your prefiled rebuttal 

testimony with you? 

A. Yes, I do. 

Q. Do you have any changes to make to your 

re:bu t ta 1 testimony? 

A. No. 

Q. If I asked you the same questions in your 

relbuttal testimony today, would you give the same 

answers that are in your prefiled rebuttal testimony? 

A. Yes. 

MR. BUFWETT: Madam Chair, we request that the 

prefiled rebuttal testimony be entered into the record 

as if it was read today. 

COMMISSICONER EDGAR: The prefiled rebuttal 
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testimony 

as though 

of the 

read. 

witness will be entered into 
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A. 

_I INTRODUCTION 

Please state your name, position and business address. 

M , y  name is David W. Gammon. I am a Senior Power Delivery Specialist for 

Progress Energy Florida, Inc. (“PEF” or “the Company”). My business address is 

P.0. Box 14042, St. Petersburg, Florida 33733. 

Did you file direct testimony in this case? 

Yes, I did. 

Have you reviewed the testimony and exhibits filed by Martin Marz, the witness 

testifying for White Springs Agricultural Chemicals, Inc., d/b/a/ PCS Phosphate 

- White Springs (“PCS Phosphate”)? 

Yes, I have. 

Diid you agree with Mr. IMarz’s testimony? 

No, I do not for reasons that I have stated previously. Further, PCS’s continued 

objections to PEF’s Standard Offer Contract have made it more difficult for other 

1 
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OUi1134 
renewable generators because there is not an approved Standard Offer Contract in 

place. For example, Vision Power came to PEF in 2008 and expressed a desire to 

execute PEF’s Standard Offer Contract. Due to the fact that the Standard Offer 

Contract was not approved at 1:he time, however, PEF was not able to submit the 

ageement as a Standard Offer Contract, but rather had to submit the agreement as a 

negotiated contract. 

In an effort to resolve PCS’s ongoing dispute with every standard offer 

contract that PEF files, PEF has attempted to agree to a number of PCS’s suggested 

changes even though PElF believes they are unnecessary. In my rebuttal testimony, I 

will first address Mr. Marz’s proposed revisions to PEF’s Standard Offer Contract 

th(at PEF can accept. I will then address the remaining suggested revisions 

sequentially and explain the reasons that PEF cannot accept these changes. 

- ACCEPTED CHANGES 

Could you please list the changes that Mr. Marz has suggested with which PEF 

is willing to agree? 

Yes. 

Exhibit MJM - 1 , Page 21 of 49; all suggested changes. 

Exhibit MJM - 1, Page 25 of 49; Changes suggested in Section 7.6. 

Exhibit MJM - 1, Pages 34, 35 and 36 of 49; generally PEF will agree to make the 

default provisions bilateral, although PEF and PCS would need to finalize the details 

of such changes. 
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Exhibit MJM - 1, Page 41 of 49; PEF will agree to making this provision bilateral, 

but PEF and PCS would need to finalize the details of such changes. 

Exhibit MJM - 1, Page 42 of 49:, all suggested changes. 

Exhibit MJM - 1, Page 46 of 49:, all suggested changes. 

111. 

Q. 

A. 

REMAINING CHANGlE 

Can you please discuss the remaining changes proposed by Mr. Marz? 

Yes. I will address them jn order. The first proposed changes that PEF cannot accept 

is in Exhibit MJM - 1, page 22 of 49. There are two changes on this page. The first 

is to Section 6.2 addressing the first right-of-refusal for RECs. Mr. Marz proposes to 

either strike the first right-of-refisal language or make some changes to the language. 

As I read Mr. Marz’s suggested alternative language for Section 6.2, I see two 

changes. First, the phrase “. . . on terms and conditions acceptable to the RF/QF” was 

added to the description of the bona fide offer. Second, the response time was 

reduced from 30 days to 3 business days. In the same spirit of attempting to resolve 

PCS’s ongoing protest, PEF is willing to accept Mr. Marz’s phrase of “ ... on terms 

and conditions acceptable to the RF/QF.” Further, PEF is willing to accept a 10 

business day response time given that the three days that Mr. Martz suggests is 

unreasonably short. 

The second proposed change on Page 22 of 49 is the deletion of Section 6.3. 

As I have stated in my prior testimony, if the generating unit that is the subject of the 

standard offer contract was off-line when PEF interrupted its interruptible customers, 
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then the generating unit could not return to service, nor would it be supplying power 

to PEF’s customers at precisely the time when the generation is required the most. 

The standby service purchased must be firm stand-by service to assure there is power 

available to start the unit. Without such a provision in place, PEF’s customers would 

not be receiving the value they would be paying for. For this reason, PEF is not 

willing to make Mr. Marz’s suggested change to delete Section 6.3. 

Can you address the changes proposed by Mr. Marz in Exhibit MJM - 1 on 

Page 24 of 49 regarding Committed Capacity Tests? 

PCX has suggested the addition of a sentence to the end of Section 7.4 relating to 

committed capacity tests. PEF can accept that proposed change up to the phrase “. . . 

a twelve (12) month period must be for cause.”; however, PEF cannot accept Mr. 

M,uz’s suggested changes to the remainder of that sentence. The remainder of that 

sentence would restrict PEF’s ability to request a Committed Capacity Test for cause. 

Logically, PEF should be allowed to request a Committed Capacity Test anytime 

within that 12 month window if there is reasonable cause to do so, and PCS should be 

neutral to such a provision unless it expects in advance to have problems with its unit 

that would constitute such cause 

The later part of tlhe proposed sentence in this section suggests that PEF must 

pay any of the generator’s incremental costs associated with a Committed Capacity 

Test. The Standard Offer Contract already provides for energy payments for any 

energy delivered to PEF PEF’s ratepayers should not have to pay any additional 
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Q. 

A. 

Q. 

A. 

energy costs to verify ithat a firm renewable generator can meet its contractual 

obligations. 

Can you address the clhanges proposed by Mr. Marz in Exhibit MJM - 1 on 

Page 25 of 49 in Section 8.2 regarding the Committed Capacity Test? 

Yes. Section 8.2 defines the requirements for a RF/QF to pass a Committed Capacity 

Test including a requirement to operate at the Committed Capacity for 24 consecutive 

hours. Mr. Marz has suggested Ihe addition of the phrase “or for such other period as 

the Parties may agree” and this; change is not acceptable to PEF. The purchase of 

capacity and energy through the Standard Offer Contract is to avoid or defer the 

colnstruction of an avoided unit and the purchased generation should be able to 

operate like the unit that is being avoided. Through his proposed changes here, Mr. 

Martz is suggesting that PEF’s customers should pay avoided unit pricing but not 

receive the full benefit thiey would get with the actual avoided unit. 

Can you address the changes proposed by Mr. Marz in Exhibit MJM - 1 on 

Page 27 of 49 in Section 10.2 regarding the number of scheduled maintenance 

days allowed per year? 

Yes. Again, the Standard Offer Contract is intended to avoid or defer the 

calnstruction of a combined cycle unit as defined in Schedule 9 of PEF’s 2008 Ten- 

Year-Site-Plan. The planned outage factor for the avoided unit is 4.1% or 15 days per 

year. The scheduled maintenance in the Standard Offer Contract should be limited to 
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the planned outage factor of the avoided unit. Again, PEF’s customers should get the 

full value of what they are paying for. 

Can you address the changes proposed by Mr. Marz in Exhibit MJM - 1 on 

Page 29 of 49 in Section 11.1 regarding the Performance Security? 

Yes. In his testimony filed in Docket No. 070235-EQ, Mr. Marz opined that the 

Performance Security be set “associated with the expected level of loss”. NOW, Mr. 

Miuz has apparently changed his mind and is suggesting that the Performance 

Security is not required. PEF agrees with Mr. Martz’s first position, however as I 

explained in my direct testimony, the required performance security amount does not 

cover all the costs of the replacement energy, but merely offsets some of the costs that 

are otherwise borne by PIEF’s customers. The required performance security amount 

protects PEF’s customers and offsets some of the costs for replacement capacity and 

energy that are otherwise borne by PEF’s customers in the event that the renewable 

generator fails. 

Can you address the changes proposed by Mr. Marz in Exhibit MJM - 1 on 

Page 31 and 32 of 49 regarding the creditworthiness? 

Yes. This entire section appears to be adding creditworthiness requirements to PEF 

when such requirements are unnecessary and are illogical. As I have explained 

before in my previous testimony, PEF is merely acting as an agent for our customers 

in the context of a standlard offer contract where PEF is a “captive” counterparty. 

Unlike PCS who can choose whether or not it wants to enter into a standard offer 
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Q. 

A. 

contract with PEF, PEF must alxept valid standard offer contracts and must collect 

the funds to pay for approved QF and renewable contracts from our customers to pay 

those funds to the QF or renewable supplier. PEF’s creditworthiness is irrelevant in 

this situation. 

Does this conclude your testimony? 

Yes. 

7 



1 4 0  

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

15  

1 6  

1 7  

18 

1 9  

2 0  

2 1  

22  

23 

2 4  

2 5  

BY'MR. BURNETT: 

Q .  Mr. Gammon, can you briefly summarize your 

prefiled rebuttal testimony? 

A. I can. My testimony specifically addresses 

Progress Energy Florida's standard offer contract which 

provides a comprehensive baseline of acceptable terms 

and conditions for renewable energy providers. Progress 

Energy Florida's standard offer contract has been 

approved by this (Commission time and time again without 

protest and with no one challenging its substance. 

Recentl.y, however, one company has protested 

Progress Energy Florida's standard offer contract. It 

should be noted that E'CS Phosphate doesn't use PEF's 

standard offer contract, but instead has a contract with 

PEF using a different mechanism. 

For the past two years, PCS Phosphate has 

challenged PEF's ,standard offer contract. Since the 

beginning of thei:r prcltest, and having worked with PCS 

in good faith, PCS has made 1 2  of PCS's proposed 

20 changes to the standard offer contract. There are 

eight changes that PCS has not made because we can't 

accept them for two critical reasons. First, the 

changes would hurt PEF's customers financially and, 

second, PEF's customers would not get the full value of 

what they paid for should the changes occur. 

FLORIDA PUBLIC SERVICE COMMISSION 
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In my direct: and rebuttal testimony, I discuss 

the eight remaining unacceptable changes that PCS 

Phosphate wants to be made to the standard offer 

contract. My testimony explains why these changes would 

hurt PEF's customers and put them at risk. My testimony 

walks you through each suggested provision and explains 

in detail why PEF disagrees, and I'm happy to walk 

through that analysis here with you today. 

Simply said, a standard offer contract is a 

contract that PEF must. enter into without negotiation 

with anyone and everyone who wants to sign it. Because 

of this, PCS has suggested changes, changes that harm 

PEF's customers are especially improper and should be 

re j ected. 

Thank you, Commissioners. This concludes my 

summary and I look forward to answering any questions 

that you may have. 

MR. BUFUNETT: Madam Chair, we tender Mr. 

Gammon for cross-examination. 

COMMISSIONER, EDGAR: Mr. Brew. 

MR. BmW: Commissioner, I've got no questions 

for Mr. Gammon on his rebuttal. 

COMMISSIONER. EDGAR: Other questions from 

staff? 

MS. HAR'IWW: We have no questions on 

FLOR1:DA PUBLIC SERVICE COMMISSION 
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I rebuttal. 

COMMISSIONER EDGAR: Commissioners, any 

questions for this witness. 

Seeing none. And I see no additional 

exhibits. 

MR. BURINETT: That's right. And to the extent 

I haven't done so already, I would move his rebuttal 

testimony into evidence. No exhibits, though. 

COMMISS:IONER, EDGAR: Okay. I believe that we 

did that, but so :notedl for the record. 

Thank you. You are excused. 

Staff, any other matters at this time? 

MS. HARTMAN: No, no more matters at this 

time. 

COMMISSIONER. EDGAR: Okay. Anything from the 

parties? 

MR. B M N :  No. 

MR. BUFUNETT: No, ma'am. 

COMMISSIONER. EDGAR: Okay. Then, Ms. Hartman, 

will you go over the d.ates for us, please. 

MS, HAR'MAN: The next critical dates are the 

hearing transcripts should be ready and available 

April 27th; the briefs are due May 18th; Staff's 

recommendation is scheduled to be filed June 18th for 

the agenda of June 30th with an order issuing July 20th. 
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COMMISSIONER EDGAR: Thank you very much. 

Seeing no other matters, thank you to all, and 

this hearing is adj our-ned. 

(The hearing concluded at 1 0 : 5 9  a.m.) 
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STATE OF FLORIDA 

COUNTY OF LEON 

CERTIFICATE OF REPORTERS 

WE, JANE FAUROT, RPR, and LINDA BOLES, RPR, CRR, 
Official Commission Reporters, do hereby certify that 
the foregoing proceeding was heard at the time and place 
herein stated. 
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reported the said proceedings; that the same has been 
transcribed under our direct supervision; and that this 
transcript constitutes; a true transcription of our notes 
of said proceedings. 
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BEFORE THE FLORIDA PUl3LIC SERVICE COMMISSION 
I 

In re: Petition for waiver of Rule 25-1 7.250( 1 ) 
And (2)(a), FAC, which requires Progress 
Energy Florida to have a standard offer contract 
Open until a request for proposal is issued for 
same avoided unit in standard offer contract, 
and for approval of standard offer contract. 

Docket No. 080501 -E1 

Submitted for Filing: March 3 1,2009 

PROGRESS ENERGY FZORJDA’S RESPONSES TO 
STAFF’S FIRST SET OF INTERROGATORIES RJOS. 1-6) 

Progress Energy Florida, Inc. (“PEP’), responds to Staff‘s First Set of Interrogatories to 

PEF (Nos. 1 -6), as follows: 

INTERRlDGATORIES 

1. Identify all facilities that have executed Standard Offer Contracts with PEF within the 

last ten years, indicating the facility owner, project size, generation technology, and 

contract execution date. 

Answer: In July, 2008 Vision Power executed PEF’s Standard Offer Contract and PEF 
subsequently filed the executed Standard Offer Contract with the PSC. PSC staff felt that 
because PEF’s Standard Offer Contract was not approved that PEF should re-file the 
contract as a negotiated contract. PEF did so and the contract was approved by the PSC. 
The Vision Power contract is for 40 MW and is expected to gasify biomass and utilize the 
gas in a combined cycle unit. 
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2. Identify a11 facilities that have executed negotiated contracts with PEF within the last 

- Facility Owner 
Biomass Gas & 
Electric 
Biomass Gas & 
Electric #2 
Florida Biomass 
Energy Group 
G2 Energy 
Horizon Energy 

Jefferson Power 

Timber Energy 
Resources 
Vision Power 

ten years, indicating the facility owner, project size, generation technology, and contract 

Generation 
Project Size (MW) Technolopy 

75 Gasified Waste 

75 Gasified Waste 

116 Pyrolysis of an 

Wood 

Wood 

energy crop 
Landfill Gas 

60 Gasification of 
municipal solid 
waste 

8 Mass burn of waste 
wood 

12.5 Mass burn of wood 
waste 

40 Gasification of 
biomass 

execution date. 

Answer: 

Contract Execution 
Date 

July 25,2007 

December 7,2007 

April 28,2006 

September 28,2005 
August 5,2008 

June 5,2002 

June 1,2002 

July 23,2008 
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3. 

change in the requirement for planned outage notices. How is this change expected to 

impact the renewable energy provider? 

Please refer to page ten of the direct testimony of witness Gammon, regarding a 

Answer: This change, from requiring a detailed plan to a good faith estimate, reduces the 
burden on the renewable energy supplier. 

3a. Would this change effect the daily operations of PEF? 

Answer: It may. PEF attempts to schedule the maintenance of its own generating facilities 
and the maintenance of the generating facilities that it has under contract in the spring and 
fall when loads are their lowest. With a small time window, the maintenance outages must 
be scheduled to ensure that enough generatiion is available to meet load at all times. If a 
renewable supplier, particularly a large renewable supplier, opted to move its maintenance 
outage with little or no notice to PEF, then PEF may find itself without enough generation 
to meet load and would have to purchase additional power in the market assuming it was 
available. 
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4. Does the 20% reserve margm have any impact on the capacity factors for the various 

units in the generating fleet utilized by PEF? 

Answer: Typically, no. PEF maintains a 20% planning reserve margin to prudently plan 
how our generation will serve our load requirements with a safety margin for reliability. 
The capacity factors of our generating units are determined first by the system load and 
then by each unit’s cost compared to all of the units in the generating fleet, and other 
resources in the portfoljo. PEF strives to serve our load obligation in a least cost manner, 
where the least expensive units run first, and have a higher capacity factor. 
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5.  
using? 

Why is it important that PEF know what type of fbel a renewable energy provider is 

Answer: PEF needs to know the type of fuel a renewable supplier is using to ensure that 
the renewable provider qualifies for the Standard Offer Contract as prescribed in Rule 25- 
17.25. Whereby, Rule 25-1 7.210 defines renewable generation as using the foliowing as its 
primary energy source: hydrogen produced fiom sources other than fossil fuels, biomass, 
solar energy, geothermal energy, wind energy, ocean energy, hydroelectric power, or waste 
heat from a commercial or industrial manufacturing process; where, biomass is defined as a 
fuel source that is comprised of, but not limited to, combustible residues or gases from 
forest products manufacturing, agricultural and orchard crops, waste products from 
livestock and poultry operations and food processing, urban wood waste, municipal solid 
waste, municipal liquid waste treatment opcrations, and landfill gas. 
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6. 

sustained at the maximum for a period of several hours? 

Please refer to page 16 of Witness Gammon’s testimony. Is the load curve for PEF 

Answer: Yes, in the summer months the load remains high for several hours per day. 

6a. Please explain why the genera1 body cif ratepayers would be negatively impacted if 

the contracted facility were to provide 90 M;W rather than lOOMW over non-peak periods? 

Answer: PEF’s ratepayers are paying for installed firm capacity that represents a unit that 
PEF did not build, but would have been available 24 hours a day, 7 days a week (except for 
planned and forced outages). Utilizing the combination of a firm capacity and energy 
purchase power contract, a parallel operating agreement, interconnection standards and 
performance standards allows purchased power to come close in representing an avoided 
unit. Furthermore, system events can occur at any time. It may be necessary to request an 
on-line contracted facility to deliver its full capacity amount during non-peak periods for 
system reliability, which would represent how the avoided unit would have run. As such, 
the ratepayer impact can be better seen in an example. If we assume that the avoided unit 
capacity payment rate is $lOkW-month, then the monthly capacity payment for 100 MW 
equals the product of $1 OkW-month, 100 hdW and 1,000 kW/MW or $ I ,000,000 per 
month. If the contracted facility can only provide 90 MW at any given time, then the 
ratepayers are paying $1,000,000 per month, but are only receiving 90% of a product they 
are paying full price for. 
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STATE OF FLORIDA 

COUNTY O F  PINELLAS 

Before me. the undersigned authority, personally appeared DAVID GAMMON. 

who 

( x) is personally known to me, or 

( 1 produced -.__ -~ as identification and who. 

being duly sworn, deposes and says that the foregoing mswrs to Interrogatory Nos. I through 6 

of Stafk's First Set of Iiiturrogatories to Progress Energy Florida, inc., in 

arc truc and corrcct to thc bcst of his knowlcdgc, information and bclicf. 
/- ', 

Docket NO. 080501 -E1 

Notary Public 
State of Florida 

M y  commission Expires: 
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PCS Phospha.te’s Responses to 
Staffs First Request for 

Production of Documents 
(No. 1) 
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BEFORE THE FLORIDA IPUBLIC SERVICE COMMISSIOfi 

In re: Petition for waiver of Rule 25-1 7.25O( 1) and DOCKET NO. 080501-E1 
(2)(a), F.A.C., which requires Progress Energy 
Florida to have a standard offer contract open 
until a request for proposal is issued for same 
avoided unit in standard offer contract, 
and for approval of standard offer contract. 

In re: Petition for approval of standard offer DOCKET NO. 070235-EQ 
contract for purchase of firm capacity and cmergy 
from renewable energy producer or qualifying 
facility less than I OOkW tariff, by Progress 
Energy Florida, Inc. Dated: March 23,2009 

WHITE SPRINGS AGRICULTURAL CHEMICALS, INC. 
dlbla PCS PHOSPHATE -WHITE SPIUNGS’ OBJECTIONS AND RESPONSES TO 

FPSC STAFF‘S FIRST REOUESI‘ FOR PRODUCTION OF DOCUMENTS 

Pursuant to Florida Administration Code R. 28-:106.206, Rule 1.340 of the Florida 

Rules of Civil Procedure, White Springs A.gn’cultura1 Chemicals, Inc. d/b/a PCS Phosphate - 

White Springs (“PCS Phosphate”) hereby serves its objections and responses to the Florida 

Public Service Commission Staff’s (“Staff”) First Request of Production of Documents (1) 

and states as follows: 

GENERAL OBJECTIONS 

PCS Phosphate objects to any definitions or instructions that are inconsistent with PCS 

Phosphate’s discovery obligations under applicable rules. If some question arises as to PCS 

Phosphate’s discovery obligations, PCS Phosphate will comply with the applicable rules. 

Additionally, PCS Phosphate generally objects to S taf fs  cliscovery requests to the extent that 

they call for data or information protected by the attorney-client privilege, the work product 

doctrine, the accountant-client privilege, the trade secret privilege, or any other applicable 

privilege or protection afforded by law. Finally, PCS Phosphate reserves the right to 

I 
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supplement any of its responses to Staffs discovery requests if PCS Phosphate cannot locate 

the answers immediately due to their mag;nitude and the work required to aggregate them, or 

if PCS Phosphate later discovers additional responsive information during the come  of this 

proceeding. 

2 
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DOCUMENTS REOUESTED 

1 .  Please provide a copy of the document referenced as the "EEI Master Agreement" on 
page 19 of the testimony that was provided by Martin J. Marz on behalf of PCS 
Phosphate - White Springs in docket No. 070235-EQ. 

Response: 

Attached is a copy of the EEI Master Power Purchase and Sale Agreement (Bates Nos. 
PCSOOOl - PCS0043). 

Respcctfull y submitted, 

- sl Janies W. Brew 
James W. Brew 
F. Alvin Taylor 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 

Attonreys for 
white Springs Agricultural Chemicals, Inc. 
&/a PCS Phosphate - White Springs 
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CERTIFICATE OF SERVICE 

I CERTIFY that a true and conzct copy of the foregoing has been fhmished by 

Electronic Mail and/or U.S. Mail this 23rd day of March 2009, to the following: 

Senior Attorney 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Progress Energy Service Company, LLC 
P.O. Box 14042 
Saint Petersburg, FL 33733442  

PCS Administration (USA), Inc. 
Karin S. Torain 
Suite 400 
1 10 1 Skokie Boulevard 

Paul Lewis, Jr. 
Progress Energy Florida, Inc. 
106 East College Avenue, Suite 800 
Tallahassee, FL 32301-7740 

s/ James W. Brew 
James W. Brew 
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Master Power 
Purchase & Sale 

Ag reemen t 

EDISON ELECTRIC 
INSTITUTE 

Vrrsim 2. I ~ n n * l i l ~ d  4!25/UO) 
i <'OPYRI(II I 1  ZOO0 t k  lidison Electirk lnslitulr and National Encrg? Murkcwrj Association 

A1.I. RIGHTS K1:SEHVI:I) UNDER U.S. AND IOREIGN LAV,'. ~IREAIII2 j  AND CONVIINrIONS 
AUi'OMATtC I.ICENSI. - PERMISSION OF THE C'OPYRIGkIT OWNERS 15 GRANTED FOR REPROWCTION BY DOW~NI.OADINCi 
F K W  A COhlPlJTER ANI) PRINIING ELECTRONIC C'OPIE'S O F ' f l l E  H'ORK. NOhlJTHORlZEDCOPY MAY HE SOLD. THE 
INDUSTRY I S  FhK'OI!K.AGEDfO 1 J S ~ T l l l S  MAS-rER POWER PIIRCIiASE AND SA1.E AGREEMENT IN ITS TRANSACIIONS. 
A-ITRIBIJTION TOTIIC corYRicxr r  OYANERS IS REWI'STED. 

PCSOOol 
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MASTER POWER PURCHASE AND SALES AGREEMENT 

TABLE: OF CONTENTS 

COVER SHEET ............................................................................................................................... 1 
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MASTER POWER PURCHASE AND SALE AGREEMENT 

- COVER SHEET 

This .\!osfer Pourer Purclruse ond Sole dgreemem (".i.losrer Agreenrenr-' } is made as of  the following date: 
('-Effective Date"). The d14u.a.rier .4greentenr. together M i th the eshihits, schedules and any 

nritlen supplements hereto. the Party A Tariif. i l im). the Part! I3 Taritf. if an!. any designated collateral. credit 
suppon or margin agreement or similar arrangement beltwen the Parties and a11 Transactions {including any 
confirmations accepled in accordance \rith Section 2.; hereto) shall b: referred to as the --Agreement." The Parties 
to this .Wasrer :fgreemerrr are the folio\\ ing: 

All Notices: 

Streel: - 
Cit? : Zip: - 
Attn: Contract Administration 
Phone: - 
Facsimile: - 
Duns: - 
Federal Tas ID Number: - 
Invoices: 

Attn: - 
Phone: I 

Facsimile: * 

Scheduling: 
Attn: - 
Phone: - 
Facsimile: - 

Payments: 
Atin: - 
Phone: - 
Facsimile: - 

Wire Transfer: 
BNK: - 
ABA: - 
ACCT: 

Credit and Collections: 
Attn: - 
Phone: - 
Facsimile: - 

With additional Notices of an Event ofDetaul1 or 
Potential Event oi' Default to: 

Attn: - 
Phone: 
Facsimile: L 

Name ("Counterpart! .* or .-Part! B") 

Al l  Notices: 

Street: - 
Cit) : - Zip: 

Attn: Contract Administrdtion 
Phone:. 
Facsimile: 
Duns: - 
Federal Tin ID Number: 

invoices: 
Attn: 
Phone: 
Fac:;imile: 

Scheduling: 
Aun: 
Phone: 
Focsim i le: 

Payments: 
Allri: 
Phone: 
I'acsimile: 

Wire Transfer: 

ACCT: 

Credit and Collections: 
A m :  
Phone: 
Facsimile: 

With additional Notices of an Event of Default or 
Potential Event o f  Defbult to: 

Attn: 
Phone: 
Foc!;imile: 

I 
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The Parties her&\ agree that the General Terms and Conditions are incorporated herein. and to the following 
pro\ isions as pro\ ided for in the General Terms and Condilions: 

Part! A Tarilf' l a r i l l '  Dated Docker N u m k r  

Party B Tariff Tari l l  Dated Docker Number 

Article Two 

Transaction Terms and Conditions 

Article Four 

Remedies for Failure 
to Deliver o r  Receibc 

I] Optional provision in Seciion 2.4. I f '  not chccksd. inapplicable. 

11 Accelerated Payncnt of Damages. I f  not checked. inapplicable. 

Article Fiw 

E\cnts oPDelbulr: Remedies I] Part! A: - Cross Default Amount S 

I] Cross Default for Part! A: 

I] Other Entity; - 
11 Cross Ilefault for Pan? B: 

I] Other IEntit! : - 
5.6 Closcour Sciofl' 

Cross Delault Amounl S 

Cross Default Amount S 

Cross 1)efault Amount S 

I] Option A (Applicabls il'no other selection i s  madc.) 

11 Option R - Afliliatzs shall haxe the meaning set forth in the 
Agreement unless olthen\ise spccilittd as tbllo\\s: 

I )  Option C (No SetoIT) 

8. I b b  Credit Protection: 

(a)  Financial Information: Credit and Collateral Requirements 

I] Option A 
11 Option B Specif'): 
I] Option C Specif! : 

(b)  Credit Assurances: 

I] Not Applicable 
[I Applicable 

(c) Collairrai Threshold: 

11 Not Applicable 
11 Applicahlc 

2 
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1 f applica hle. complete the i b l l o ~ ~  ing: 

Part) R C'ollateral Threshold: 6 : pro\ ided. ho\\e\er. that 
Part) R's Collateral Threshold shall be xrro if an E\ en1 of Default or 
Potential E\ cnt of Default \I ith respect to Part) B has occurred and is 
continuing. 

Pony B Independent Amount: f 

Part? B Rounding Amount: 5 

(d) Downgrade Event: 

I] Not Appljcablc 
[J Applicable 

I f  applicable. complete the hIIw ing: 

1) I t  shall he a Downgrade E\ent I'or Part: B il'Party 8 ' s  Credit 
Itating falls helo\\ from S&P or from 
Moody's or if Part:! B is not rated h) either SLP or Moody's 

I] Other: 
Specit).: 

( e )  Guarantor for Party 8:- 

Guarantee Amount: 

8.2 H Credit Protrctio_n: 

(a) Financial lnt'ormation: 

I] Option A 
I] Option B Specif?: 
I] Option C Specif:: 

( h )  Credit Assurances: 

I] Nor Applicahk 
I] Applicahlc 

( c )  Collatenl 'Thresholtl: 

I] Not Applicahlc 
I ]  Applicable 

Ifapplical)le. complrre the I b l l w  ing: 

Pan! A Cdlateral Thrcsholdl: 5 : pro\ idcd. howel er. that 
Pan! A's Collateral Threshold shall he x r o  i1.m E\enr o f  Default or 
Potential 13vent ofDefbu11 with respect to Part) A has occurred and is 
continuing. 

Part!. A lndependent Amounli: S 

Part) A Rlwnding Amount: 1; 

3 
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( d )  Do\\ tigrade Event: 

I] Not Applicable 
I J Applicable 

I f  applicable. complete the f o l l o ~  ing: 

I] I t  shall he a Downgrade Ebent for Pan? A iI’Part? A’s Crsdit 
Rating fills helow from S&P or - from 
lulood>’s or i f  Par!! A is not i t e d  h\ either S&P or Moody’s 

I] Other: 
!$mi!! : 

( e )  Gunrmtor for Party A:- 

Guarantee Amount. 

Artirlc IQ 

Confidentialit? I Conlidentialit? Applirahli: I f  not checked. inapplicable. 

Schedule M 
I] Par? A i s  a Go\ emmental Entit? or Public Potrer S? stern 
I] Part! II is a Go\emrnental Entit! or Public Ponw S\ stern 
I] Add Stxtion 3.6. Ifnot checked. inapplicable 
I ]  Add Section 8.6. 11-not checked. inapplicable 

Other Chanprp Spwil). ii‘an! : 
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IN WITNESS WHEREOF. the Parties have caused this Master Agreement io he duly e\ecuted as ol'rhe date first 
abo\ e wriiien. 

Pan! A Name 

B! : - 
Name: - 
'L!k - 

Pany 3 Name 

n?:- 
Name:, 

Title: - 

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a 
committee of representatives of Edisoni Electric Institute ("EEl") and National Energy 
Marketers Association ('bNEM") member companies to facilitate orderly trading in and 
development of wholesale power marlkets. Neither EEI nor NEM nor any member 
company nor any of their agents, representatives or  attorneys shall be responsible for its 
use, or any damages resulting therefrom. By providing this Agreement EEl and NEM do 
not offer legal advice and all users are urged to consult their own legal counsel to ensure 
that their commercial objectives will be achieved and their legal interests are adequately 
protected. 
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GENERAL TERMS AND CONDITIONS 

ARTICLE ONE: GENERAL DEFINITIONS 

1.1 "Affiliate" means. with respect to any person. any other person (other than an 
individual) that. directly or indirectly, through one or more intermediaries. controls. or is 
controlled by, or is under common control with, such pers,on. For this purpose, "control" means 
the direct or indirect ownership of fifty percent (50%) or rnore o f  the outstanding capital stock or 
other equity interests having ordinary voting power. 

1.2 "Agreement" has the meaning set forth in the Cover Sheet. 

1.3 "Bankrupt" means with respect to any entity. such entity (i) files a petition or 
otherwise commences. authorizes or acquiesces in the commencement of a proceeding or cause 
of action under any bankruptcy, insolvency, reorganization or similar law. or bas any such 
petition filed or commenced against it. (ii) makes an assignment or any general arrangement for 
the benefit of creditors. (iii) otherwise becomes bankrupt o r  insolvent (however evidenced). (iv) 
has a liquidator. administrator. receiver, trustee, conservistor or similar official appointed with 
respect to it or any substantial portion of its property or assets. or (v) is generally unable to pay 
its debts as they fall due. 

1.4 "Business Day" means any day except a Saturday. Sunday, or a Federal Reserve 
Bank holiday. A Business Day shall open at 8:OO a.m. and close at 5:OO p.m. local time for the 
relevant Party's principal place of business. The relevant Part?;. in each instance unless 
otherwise specified. shall be the Party from whom the notice. payment or delivery is beins sent 
and by whom the notice or payment or delivery is to be received. 

1.5 "Buyer" means the Party iio a Transaction that is obligated to purchase and 
receive. or cause to be received. the Product, as specified in the Transaction. 

1.6 T a l l  Option" means an Option entitling. but not obligating. the Option Buyer to 
purchase and receive the Product from the Option Seller iIt a price equal to the Strike Price for 
the Delivery Period for which the Option may be exercised, all as specified in the Transaction. 
Upon proper exercise of the Option by the Option Buyer. the Option Seller will be obligated to 
selt and deliver the Product for the Delivery Period for which the Option has been exercised. 

I .7 "Claiming Party" has the meaning set forth iin Section 3.3. 

I .8 -'Claims" means all third party claims or actions. threatened or filed and. whether 
groundless. false. fraudulent or otherwise, t'hat directly or indirectly relate to the subject matter of 
an indemnity. and the resulting losses, dlamages, expenses. attorneys' fees and court costs. 
whether incurred by settlement or otherwis,e. and whether such claims or actions are threatened 
or filed prior to or after the termination of this Agreement. 

1.9 -'Confirmation" has the meaning set forth in Section 2.3. 
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1.10 "Contract Price" means the price in $US. (unless otherwise provided for) to be 
paid by Buyer to Seller for the purchase of the Product, as specified in the Transaction. 

I .  1 I "Costs" means. with respect to the Non-Defaulting Party. brokerage fees. 
commissions and other similar third party transaction COSKS and expenses reasonably incurred by 
such Party either in terminating any arrangement pursuanl. to which it has hedged its obligations 
or entering into new arrangements which replace a Terminated Transaction: and all reasonable 
attorneys' fees and expenses incurred by the Non-Defaulting Party in connection with the 
termination of a Transaction. 

1.12 "Credit Rating" means, with respect to any entity. the rating then assigned to such 
entity's unsecured. senior fong-term debt obligations l(not supported by third party credit 
enhancements) or if such entity does not have a rating for its senior unsecured long-term debt. 
then the rating then assigned to such entitty as an issues rating by S&P. Moody's or any other 
rating agency agreed by the Parties as set fiwth in the Cover ,Sheet. 

I .  I3 "Cross Default Amount" means the cross default amount, if any. set forth in the 
Cover Sheet for a Party. 

I . I4 .-Defaulting Party" has the meaning set forth in Section 5.1. 

1 , I  5 "Delivery Period'' means the period of delivery for a Transaction. as specified in 
the Transaction. 

1.16 '-Delivery Point" means the point at which the Product will be delivered and 
received. as specified in the Transaction. 

I . I  7 "Downgrade Event'' has the meaning set foi-th on the Cover Sheet. 

1 . I  8 "Early Termination Dare'' h m  the meaning set forth in Section 5.2. 

I .I9 -'Effective Date'' has the meaning set forth on the Cover Sheet. 

1.20 "Equitable Defenses" mean!; any bankruptcy. insolvency. reorganization and other 
laws affecting creditors' rights generally, and with regard to equitable remedies. the discretion of 
the court before which proceedings to obtain same may be pending. 

I .2 I "Event of Default'' has the meaning set forth in Section 5.1. 

I .22 
government agency. 

"FERC" means the Federal1 Energy Regulatory Commission or any successor 

1.23 "Force Majeure" means an event or circumstance which prevents one Party from 
performing its obligations under one or more Transactions, which event or circumstance was not 
anticipated as of the date the Transaction was agreed to, which is not within the reasonable 
control of. or the result of the negligence of, the Claiming Party. and which, by the exercise of 
due diligence. the Claiming Party is unable to overcome or avoid or cause to be avoided. Force 
Majeure shall not be based on (i) the loss of Buyer's markers: ( i i )  Buyer's inability economically 
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IO use or resell the Product purchased hereondet: ( i i i )  the loss or failure of Seller's supply; or (iv) 
Seller's ability lo sell the Product at a price greater than the Contract Price. Neither Party may 
raise a claim of Force Majeure based in whole or in  part on curtailment by a Transmission 
Provider unless (i) such Party has contracted for firm transmission with a Transmission Provider 
for the Product to be delivered to or received at the Delivery Point and (i i )  such curtailment is 
due to "force majeure-. or "uncontrollable force" or a similar term as defined under the 
Transmission Provider's tariff: provided. however, that existence of the foregoing factors shall 
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent 
a showing of other facts and circumstanctts which in the aggregate with such factors establish 
that a Force Majeure as defined in the first sentence hereof has occurred. The applicability of 
Force Majeure to the Transaction is governed by the terms of the Products and Related 
Definitions contained in Schedule P. 

1.24 "Gains-' means, with respect to any Party. an amount equal to the present value of 
the economic benefit to it, if any (excluisive of Costs). resulting from the termination of a 
Terminated Transaction, determined in a cclmmercially reasonable manner. 

1.25 "Guarantof:' means, with respect to a Party, the guarantor, if any. specified for 
such Party on the Cover Sheet. 

I .26 "Interest Rate" means, for any date, the lesser of (a) the per annum rate of interest 
equal to the prime lending rate as may from time to time be published in The Wall Street Journd 
under "Money Rates" on such day (or if nalt published on !such day on the most recent preceding 
day on which published). plus two percent (2%) and (b) the maximum rate permitted by 
applicable law. 

I .27 "Letter(s) of Credit" means one or more irrevocable. transferable standby letters 
of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank 
having a credit rating of at least A- from S&P or A3 from Moody's, in a form acceptable to the 
Pan); in whose favor the letter of credit is issued. Costs of a Letter of Credit shall be borne by 
the  applicant for such Letter of Credit. 

I .28 "Losses" means. with respect to any Party. an amount equal to the present value 
of the economic loss to it. if any (exclusive of Costs), resulting from termination of a Terminated 
Transaction. determined in a commercially reasonable manner. 

I .29 "Master Agreement'' has the meaning set forth on the Cover Sheet. 

1.30 "Moody's" means Moody's Investor Services. Inc. or its successor. 

1.3 1 "NERC Business Day" means any day except a Saturday. Sunday or a holiday as 
defined by the North American Electric Reliability Council or any successor organization 
thereto. A NERC Business Day shall open at 8:OO a.m. and close at 5:OO p.m. local time for the 
relevant Party's principal place of business. The relevant Party. in each instance unless 
otherwise specified, shall be the Party from whom the notice. payment or delivery is being sent 
and by whom the notice or payment or delivery is to be received. 

8 

Version 2.1 (rnoditied 4/25/00) 
i COPYRIGIITZOOO by the Edison Eleciric lmiiluic and NRIIOIII~ tncre? Markcars Assocmllon 

PCSOOl1 
PSC Hearing Exhibit - 00000024 



1.32 "Non-Defaulting Party'' has the meaning set forth in Section 5.2. 

I .33 "Offsetting Transactions" mean any two or more outstanding Transactions. 
having the same or overlapping Delivery Period@). Delivery Point and payment date. where 
under one or more of such Transactions, one Party is the Seller, and under the other such 
Transaction(s), the same Party is the Buyer. 

1.34 "Option" means the right but not the obligation lo purchase or sell a Product as 
specified in a Transaction. 

1.35 "Option Buyer" means the Party specified in a Transaction as the purchaser of an 
option, as defined in Schedule P. 

1.36 "Option Seller" means the Party specified in a Transaction as the seller of an 
option. as defined in Schedule P. 

1.37 -*Party A Collateral Threshold" means the collateral threshold. if any. set forth in 
the Cover Sheet for Party A. 

1.38 **Party B Collateral Threshold'' means the (collateral threshold. if any. set forth in 
the Cover Sheet for Party B. 

1.39 
Sheet for Party A. 

"Party A Independent Amount" means the amount , if any, set forth in the Cover 

1.40 "Party B Independent Amount" means the amount . if any. set forth in the Cover 
Sheet for Party €3. 

1.41 
Sheet for Party A. 

'*Party A Rounding Amount'' means the amount. if any. set forth in the Cover 

1.42 --Party B Rounding Amourit" means the amount. if any. set forth in the Cover 
Sheet for Party B. 

1.43 "Party A Tariff' means the tariff, if any, specified in the Cover Sheet for Party A. 

1.44 

I .45 

*+Party B Tariff' means the liariff. if any. specified in the Cover Sheet for Party B. 

"Performance Assurance" means collateral in  the form of either cash. Letter(s) o f  
Credit, or other security acceptable to the F.equesting Party. 

I .46 *'Potential Event of Default" means an event which. with notice or passage of time 
or both. would constitute an Event of Default. 

I .47 Troduct" means electric capacity. energy or other product(s) related thereto as 
specified in a Transaction by reference to a Product listed in Schedule P hereto or as otherwise 
specified by the Parties in the Transaction. 
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1.48 "Put Option'' means an Option entitling, but not obligating, the Option Buyer to 
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the 
Delivery Period for which the option may be exercised. all as specified in a Transaction. Upon 
proper exercise of the Option by the Option Buyer. the Option Seller will be obligated to 
purchase and receive the Product. 

1.49 "Quantity" means that quanility of the Product that Seller agrees to make available 
or sell and deliver, or cause to be delivered. to Buyer. and that Buyer agrees to purchase and 
receive. or cause to be received. from Seller as specified in the Transaction. 

I S O  "Recording" has the meaning set forth in Section 2.4. 

1.5 I "Replacement Price" means the price at which Buyer. acting in a commercially 
reasonable manner. purchases at the Delivery Point a replacement for any Product specified in a 
Transaction but not delivered by Seller. plus (i) costs reasonably incurred by Buyer in purchasing 
such substitute Product and (ii) additional transmission charges, if any, reasonably incurred by 
Buyer to the Delivery Point. or at Buyer's option, the market price at the Delivery Point for such 
Product not delivered as determined by Buyer in a commiercially reasonable manner: provided. 
however, in no event shall such price include any penalties. ratcheted demand or similar charges. 
nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets or 
market positions to minimize Seller's liability. For the purposes of this definition. Buyer shall be 
considered to have purchased replacemenl Product to the extent Buyer shall have entered into 
one or more arrangements in a commercially reasonable manner whereby Buyer repurchases its 
obligation to sell and deliver the Produc! to another party at the Delivery Point. 

1.52 
Inc.) or its successor. 

"S&P" means the Standard & Poor's Rating Group (a division of McGrau-Hill. 

1.53 "Sales Price" means the price at which Seller. acting in a commercially 
reasonable manner. resells at the Delivery Point any Product not received by Buyer. deducting 
from such proceeds any ( i )  costs reasonably incurred by Seller in reselling such Product and (ii) 
additional transmission charges. if any. reasonably incurred by Seller in delivering such Product 
to the third party purchasers. or at Seller's option. the market price at the Delivery Point for such 
Product nor received as determined by Seller in a commercially reasonable manner: provided. 
however. in no event shall such price include any penalties. ratcheted demand or similar charges. 
nor shall Seller be required to utilize or change its utilization of its owned or controlled assets. 
including contractual assets. or market positions to minimize Buyer-s liability. For purposes of 
this definition. Seller shall be considered 'to have resold such Product to the extent Seller shall 
have entered into one or more arrangements in a commercially reasonable manner whereby 
Seller repurchases its obligation to purchase and receive the Product from another party at the 
Delivery Point. 

1.54 "Schedule" or "Scheduling" means the actions of Seller, Buyer and/or their 
designated representatives. including each Party's Transmission Providers, if applicable. of 
notifying. requesting and confirming to each other the quantity and type of Product to be 
delivered on any given day or days during The Delivery Period at a specified Delivery Point. 
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1.55 "Seller" means the Party to a Transaction that is obligated to sell and deliver. or 
cause to be delivered, the Product, as speci tied in the Transaction. 

1.56 "Settlement Amount" means: with respect to a Transaction and the Non- 
Defaulting Party, the Losses or Gains. and Costs, expressed in U.S. Dollars, which such party 
incurs as a result of the liquidation of a Terminated Transaction pursuant to Section 5.2. 

1.57 
to an Option. 

'Strike Price" means the price to be paid for the purchase of the Product pursuant 

1.58 "Terminated Transaction" has the meaning set forth in Section 5.2. 

I .59 "Termination Payment'' has the meaning set forth in Section 5.3. 

I .60 "Transaction" means a particular transaction agreed to by the Parties relating to 
the sale and purchase of a Product pursuant to this Master Agreement. 

I .61 "Transmission Provider" means any entity or entities transmitting or transporting 
the Product on behalf o f  Seller or Buyer to or from the Delivery Point in a particular Transaction. 

ARTICLE TWO: TRANSACTION TERMS AND CONDITIONS 

2.1 Transactions. A Transaction shall be entered inlo upon agreement of the Parties 
orally or. if expressly required by either Party with respect 110 a particular Transaction, in writing. 
including an electronic means of communication. Each Party agrees not IO contest. or assert any 
defense to. the validity or enforceability of the Transaction entered into in accordance wilh this 
Master Agreement ( i )  based on any law requiring agreements to be in writing or to be signed by 
the parties. or (ii) based on any lack of authority of the Party or any lack of authority of any 
employee of  the Party to enter into a Transaction. 

2.2 Governing Terms. Unless otherwise specifically agreed. each Transaction 
between the Parties shall be governed by this Master Agreement. This Master Agreement 
(including all exhibits, schedules and any written supplements hereto). the Party A Tarin. if 
any. and the Party B Tariff. if any. any designated collateral, credit support or margin agreement 
or similar arrangement between the Parties and all Transactions (including any Confirmations 
accepted in accordance with Section 2.3) shall form a single integrated agreement between the 
Parties. A n y  inconsistency between any terms of this Master Agreement and any terms of the 
Transaction shall be resolved in favor of the terms of such Transaction. 

2.3 Confirmation Seller may (confirm a Transaction by forwarding to Buyer by 
facsimile within three (3) Business Days after the Transaction is entered into a confirmation 
("Confirmation") substantially in the form of Exhibit A. I f  Buyer objects to any term(s) of such 
Confirmation, Buyer shall notif) Seller in writing of such1 objections within two (2) Business 
Days of Buyer's receipt thereof, failing which Buyer shall be deemed to have accepted the terms 
as sent. If Seller fails to send zi Confilmation within three (3) Business Days after the 
Transaction is entered into. a Confirmation substantially in the form of Exhibit A. may be 
forwarded by Buyer to Seller. If Seller objects to any term(s) of such Confirmation. Seller shall 
notify Buyer of such objections within two (2) Business Days of Seller's receipt thereof. failing 
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which Seller shall be deemed to have accepted the terms as sent. If Seller and Buyer each send a 
Confirmation and neither Party objects to the other Party's Confirmation within two (2) Business 
Days of receipt, Seller-s Confirmation hall  be deemed to be accepted and shall be the 
controlling Confirmation. unless (i:) Seller's Confirmation was sent more than three (3) Business 
Days after the Transaction was entered inlo and (ii) Buyer's Confirmation was sent prior IO 
Seller-s Confirmaiion. in which case Buyer's Confirmation shall be deemed to be accepted and 
shall be the controlling Confirmation. Failure by either Pimy to send or either Party to return an 
executed Confirmation or any objection by either Party shall not invalidate the Transaction 
agreed to bg the Parties. 

2.4 Additional Confirmation Terns. If the Parties have elected on the Cover Sheet to 
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains 
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g., 
price or special transmission conditions), which modify or supplement the general terms and 
conditions of this Master Agreement (e+.. arbitration provisions or additional representations 
and warranties), such provisions shall not be deemed to be accepted pursuant to Section 2.3 
unless agreed to either oralJy or in writing, by the Parties;, provided that the foregoing shall not 
invalidate any Transaction agreed to by the Parties. 

2.5 Recording. Unless a Party expressly objects to a Recording (defined below) at the 
beginning of a telephone conversation. each Party consents to the creation of a tape or electronic 
recording ("Recording") of all telephone conversations between the Parties to this Master 
Agreement. and that any such Recordings will be retained in confidence: secured from improper 
access. and may be submitted in evidence i n  any proceeding or action relating to this Agreement. 
Each Party waives any further notice of such monitoring or recording. and agrees to notify its 
officers and employees of such monitoring or recording and to obtain any necessary consent of 
such officers and employees. The Recording. and the terms and conditions described therein, if 
admissible. shall be the controlling evidence for the Parties' agreement with respect to a 
particular Transaction in the event a Confiimation is not fi~lly executed (or deemed accepted) by 
both Parties. Upon full execution (or deemed acceptance) of a Confirmation. such Confirmation 
shall control in the event of any conflict with the terms of a Recording. or in the event of any 
conflict with the terms of this Master Agreement. 

ARTICLE THREE: OBLIGATIONS AND DELIVERIES 

3.1 Seller's and Buyer's Obligations. With respect to each Transaction. Seller shall 
sell and deliver. or cause to be delivered. and Buyer shall purchase and receive. or cause to be 
received. the Quantity of the Product at the Delivery Point, and Buyer shall pay Seller the 
Contract Price; provided, however, with respect to Options, the obligations set forth in the 
preceding sentence shall only arise if the Option Buyer exercises its Option in accordance with 
its terms. Seller shall be responsible for anty costs or charges imposed on or associated with the 
Product or its delivery of the Product up ti3 the Delivery 'Point. Buyer shall be responsible for 
any costs or charges imposed on or associated with the F'roduct or its receipt at and from the 
Delivery Point. 

3.2 Transmission and SchedulirQ. Seller shall arrange and be responsible for 
transmission service io the DeliveTy Point rind shall Schedlule or arrange for Scheduling services 
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with its Transmission Providers, as specified by the Parties in the Transaction. or in the absence 
thereof. in accordance with the practice of the Transmission Providers, to deliver the Product to 
the Delivery Point. Buyer shall arrange acld be responsible for transmission service at and from 
the Delivery Point and shall Schedule or mange for Scheduling services with its Transmission 
Providers to receive the Product at the Delivery Point. 

3.3 Force Maieure. To the ext'ent either Party is prevented by Force Majeure from 
carrying out. in whole or pan, its obligations under the Transaction and such Pany (the 
"Claiming Party") gives notice and details, of the Force Majeure to the other Party as soon as 
practicable. then, unless the terms of the Product specify otherwise, the Claiming Party shall be 
excused from the performance of its obligations with respect to such Transaction (other than the 
obligation to make payments then due or becoming due with respect to performance prior to the 
Force Majeure). The Claiming Party shall remedy the: Force Majeure with all reasonable 
dispatch. The non-Claiming Party shall not be required to perform or resume performance of its 
obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused 
by Forcc Majeure. 

ARTICLE FOUR: REMEDIES FOR FAILURE TO DELIVERRECEIVE 

4.1 Seller Failure. If Seller fail.; to schedule andor deliver all or part of the Product 
pursuant to a Transaciion. and such failure i s  not excused under the terms of the Product or by 
Buyeis failure to perform. then Seller shall pay Buyer. on the date payment would otherwise be 
due in respect of the month in which the failure occurred or, if "Accelerated Payment of 
Damages'* is  specified on the Cover Sheet. within five (5:) Business Days of invoice receipt. an 
amount for such deficiency equal to the positive difference. if any. obtained by subtracting the 
Contract Price from the Replacement Price. The invoice for such amount shall include a written 
statement explainins in reasonable detail t h t  calculation of such amount. 

4.2 Buyer Failure. If Buyer fails to schedule and/or receive all or part of the Product 
pursuant to a Transaction and such failure is not excused under the terms of the Product or by 
Seller's failure to perform. then Buyer shall pay Seller. on the date payment would otherwise be 
due in respect of the month in which the failure occurred or, if "Accelerated Payment of 
Damages.' is specified on the Cover Sheet,, within five ( 5 )  Business Days of invoice receipt, an 
amount for such deficiency equal to the positive differenc:e, if any, obtained by subtracting the 
Sales Price from the Contract Price. The invoice for such amount shall include a written 
statement explaining in reasonable detail the calculation of such amount. 

ARTICLE FIVE: EVENTS OF DEFAULT; REMEDIES 

5.1 Events of Default. An "Evmt of Default'' shall mean, with respect to a Party (a 
"Defaulting Pany"). the occurrence of any of the following: 

(a) the failure to make. when due. any payment required pursuant to this 
Agreement i f  such failure is not remedied within three (3) Business Days 
after written notice: 
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any representation or warranty made by such Party herein is false or 
misleading in any material respect when made or when deemed made or 
repeated; 

the failure to perfomi any material covenant or obligation set forth in this 
Agreement (except tso the extent constituting a separate Event of Default, 
and except for such Party's obligations to deliver or receive the Product. 
the exclusive remedy for which is provided in Article Four) if such failure 
is not remedied within three (3) Business Days after written notice: 

such Party becomes 13ankrupt; 

the failure of such Party to satisfy the creditworthiness/collateral 
requirements agreed to pursuant to Article Eight hereof: 

such Party consolidates or amalgamates with, or merges with or into, or 
transfers a11 or substantially all of its assets to: another entity and, at the 
time of such consolidation, amalgamation, merger or transfer, the 
resulting. surviving or transferee entity fails to assume all the obligations 
of such Party under this Agreement to which it or its predecessor was a 
party by operation of law or pursuant to an agreement reasonably 
satisfactory to the other Party; 

if the applicable cross default section in the Cover Sheet is indicated for 
such Party. the occurrence and continuation of (i) a default. event of 
default or other similar condition or event in respect of such Party or any 
other party specified in the Cover Sheet for such Party under one or more 
agreements or instlruments. individually or colIectively, relating to 
indebtedness for borrowed money in1 an aggregate amount of  not less than 
the applicable Cross Default Amount (as specified in the  Cover Sheet). 
which results in such indebtedness becoming. or becoming capable at such 
time of being declared, immediately due and payable or (ii) a default by 
such Party or any other party specified in the Cover Sheet for such Party in 
making on the due date therefor one or more payments, individually or 
collecrively. in an aggregate amounl of not less than the applicable Cross 
Default Amount (as specified in the Cover Sheet): 

with respect to such Party's Guarantor, if any: 

( i )  if any representation or warranty made by a Guarantor in 
connection with this Agreement is false or misleading in any 
material respect when made or when deemed made or repeated; 

(ii) the failure of a Guarantor lo make any payment required or to 
perform any other material covenant or obligation in any guaranty 
made in connection with this Agreement and such failure shall not 
be remedied within three (3) Business Days after written notice; 
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(iii) a Guarantor tccornes Bankrupt; 

(iv) the failure of' a Guarantor's guaranty to be in full force and effect 
for purposes of this Agreement (other than in accordance with its 
terms) prior to the satisfaction of all obligations of such Party 
under each Transaction to which such guaranty shall relate without 
the written cclnsent of the other Party; or 

(v) a Guarantor shall repudiate, disaffirm, disclaim. or reject, in whole 
or in part. or Ichallenge the validity of any guaranty. 

5.2 Declaration of an Early Termination Chte and Calculation of Settlement 
Amounts. If an Event of Default with respect to a DefauYting Party shall have occurred and be 
continuing, the other Party (the Won-Defaulting Party") shall have the right (i) to designate a 
day. no earlier than the day such notice is effective and no later than 20 days after such notice is 
effective. as an early termination date ("Early Termination Date") to accelerate all amounts 
owing between the Parties and to liquidate and terminate all. but not less than all. Transactions 
(each referred to as a "Terminated Transaciion") between the Parties, (ii) withhold any payments 
due to the Defaulting Party under this Agreement and (iiii) suspend performance. The Non- 
Defaulting Party shall calculate, in a comrriercially reasonable manner, a Settlement Amount for 
each such Terminated Transaction a s  of tht: Early Termination Date (or. to the extent that in the 
reasonable opinion of the Non-Defaulting Party certain of such Terminated Transactions are 
commercially impracticable to liquidate and terminate or may not be liquidated and terminated 
under applicable law on the Early Termination Date, as soon thereafter as is reasonably 
practicable). 

5.3 Net Out of Settlement Amcms.  The Norr-Defaulting Party shall aggregate all 
Settlement Amounts into a single amount by: netting out (i3) all Settlement Amounts that are due 
to the Defaulting Party. plus. at the option of the Non-Defaulting Party. any cash or other form of 
security then available to the Non-Defauliting Party pursuant to Article Eight, plus any or all 
other amounts due to the Defaulting Party under this Agreement against (b) all Settlement 
Amounts that are due to the Non-Defaulting Party, plus amy or a11 other amounts due to the Non- 
Defaulting Party under this Agreement, so that all such amounts shall be netted out to a single 
liquidated amount (the "Termination Payment") payable by one Party to the other. The 
Termination Payment shall be due to or due, from the Non-]Defaulting Party as appropriate. 

5.4 Notice of Pavment of Termination Payment. As soon as practicable after a 
liquidation. notice shall be given by the 1Jon-Defaulting Party to the Defaulting Party of the 
amount of the Termination Payment and whether the Termination Payment is  due to or due from 
the Non-Defaulting Party. The notice shall include a wrinen statement explaining in reasonable 
detail the calculation of such amount. The Termination Payment shall be made by the Party that 
owes it within two (2 )  Business Days after such notice is effective. 

5.5 Disputes With Respect to Termination P a y n s .  If the Defaulting Party disputes 
the Non-Defaulting Party's calculation of the Termination Payment, in whole or in part, the 
Defaulting Party shall, within two (2) Business Days of receipt of Non-Defaulting Party's 
calculation of the Termination Payment, provide to the Nlon-Defaulting Party a detailed written 
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explanation of the basis for such dispute; provided. however. that if the Termination Payment is 
due from the Defaulting Party. the Defaulting Party shall first transfer Performance Assurance to 
the Non-Defaulting Party in an amount equal to the Termination Payment. 

5.6 Closeout Setoffs. 

Option A: After calculation of a Tmnination Payment in accordance with Section 5.3, if 
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be 
entitled. at its option and in its discretion. to (i) set off against such Termination Payment any 
amounts due and owing by the Defaulting Parry to the ?Jon-Defaulting Party under any other 
agreements. instruments or undertakings between the Defaulting Party and the Non-Defaulting 
Party and/or ( i i )  to the extent the Transactions are not yet liquidated in accordance with Section 
5.2. withhold payment of the Termination Payment to the Defaulting Party. The remedy 
provided for in this Section shall be without prejudice and in addition to any right of setoff, 
combination of accounts. lien or other right to which any Party is at any time otherwise entitled 
(whether by operation o f  law, contract or olherwise). 

Option B: After calculation of a Twinination Payment in accordance with Section 5.3, if 
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be 
entitled. at its option and in its discretion, to (i) set off against such Termination Payment any 
amounts due and owing by the Defaulting: Party or any of its Affiliates to the Non-Defaulting 
Party or any o f  its Affrliates under any other agreements. instruments or undertakings between 
the Defaulting Party or any of its Affiliates and the Non-Ckfaulting Party or any of its Affiliates 
and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2: 
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for 
in this Section shall be without prejudice snd in addition to any right of setoff. combination of 
accounts. lien or other right to which any Party is at an:y time otherwise entitled (whether by 
operation of law. contract or otherwise). 

Option C: Neither Option A nor B shall apply. 

5.7 Suspension of Performance. Notwithstanding any other provision of this Master 
Agreement. if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and 
be continuing. the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have 
the right ( i )  to suspend performance under any or all Transactions: provided, however, in no 
event shall any such suspension continue for longer thart ten (10) NERC Business Days with 
respect to any single Transaction unless an early Termination Date shall have been declared and 
notice thereof pursuant to Section 5.2 given, and (ii) to the extent an Event of Default shall have 
occurred and be continuing to exercise any remedy available at law or in equity. 

ARTICLE SIX: PAYMENT ANI) NETTING 

6.1 Billing Period. Unless otherwise specifically agreed upon by the Parties in a 
Transaction, the calendar month shall be the standard period for all payments under this 
Agreement (other than Termination Payments and, if "Accelerated Payment of Damages" is 
specified by the Parties in the Cover Sheel, payments pursuant to Section 4.1 or 4.2 and Option 
premium payments pursuant to Section 6.7). As soon as practicable after the end of each month, 
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each Party will render to the other Party an invoice for the payment obligations, if any. incurred 
hereunder during the preceding month. 

6.2 Timeliness of Payment. Unless otherwise agreed by the Parties in a Transaction. 
all invoices under this Master Agreemenl shall be due (and payable in accordance with each 
Party’s invoice instructions on or before the later of the twentieth (20th) day of each month, or 
tenth ( I  0th) day afier receipt of the invoice or: if such day is not a Business Day, then on the next 
Business Day. Each Party will make payments by electronic funds transfer, or by other mutually 
agreeable method(s). to the account designated by the other Party. Any amounts not paid by the 
due date will be deemed delinquent and will accrue interest at the Interest Rate, such interest to 
be calculated from and including the due d.ate to but excluding the date the delinquent amount is 
paid in full. 

6.3 Disputes and Adiustments of Invoices. A Party may. in good faith, dispute the 
correctness of any invoice or any adjustment to an invoice. rendered under this Agreement or 
adjust any invoice for any arithmetic or computational error within twelve (12) months of the 
date the invoice: or adjustment to an invoice, was rendered. In the event an invoice or portion 
thereof, or any other claim or adjustment arising hewunder. is disputed, payment of the 
undisputed portion of the invoice shall be required to be, made when due, with notice of the 
objection given to the other Party. Any invoice dispute or invoice adjustment shall be in writing 
and shall state the basis for the dispute or adjustment. Payment of the disputed amount shall not 
be required until the dispute is resolved. llpon resolution of the dispute, any required payment 
shall be made within two (2) Business Days of such resolution along with interest accrued at the 
Interest Rate from and including the due date to but excluding the date paid. Inadvertent 
overpayments shall be returned upon request or deducted by the Party receiving such 
overpayment from subsequent payments. with interest accrued at the Interest Rate from and 
including the date of such overpayment to but excluding the date repaid or deducted by the Party 
receiving such overpayment. Any dispute with respect to an invoice is waived unless the other 
Party is notified in accordance with this Section 6.3 within twelve ( 1  2) months after the invoice 
is rendered or any specific adjustment to the invoice is made. If an invoice is not rendered 
within twelve (12) months after the clclse of the month during which performance of a 
Transaction occurred. the right to payment for such performance is waived. 

6.4 Netting of Payments The Parties hereby agree that they shall discharge mutual 
debts and payment obligations due and owing to each other on the same date pursuant to all 
Transactions through netring. in which case all amounts owed by each Party to the other Party 
for the purchase and sale of Products during the monthly billing period under this Master 
Agreement. including any related damages calculated pursuant to Article Four (unless one of the 
Parties elects to accelerate payment of such amounts as permitted by Article Four), interest, and 
payments or credits, shall be netted so that only the excess amount remaining due shalt be paid 
by the Party who owes it. 

6.5 Payment Obligation Absent Netting. If no mutual debts or payment obligations 
exist and only one Party owes a debt or obligation to the other during the monthly billing period, 
including, but not limited to, any related damage amountis calculated pursuant to Article Four. 
interest. and payments or credits, that Party shall pay such sum in full when due. 
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6.6 Security. Unless the. Party benefiting from Performance Assurance or a guaranty 
notifies the other Party in writing. and except in connection with a liquidation and termination in 
accordance with Article Five. all amounts netted pursuant to this Article Six shall not take into 
account or include any Performance Assuiance or guaranty which may be in effect to secure a 
Party's performance under this Agreement. 

6.7 Payment for Options. The premium amount for the purchase of an Option shall 
be paid within two (2) Business Days of receipt of an invoice from the Option Seller. Upon 
exercise of an Option, payment for the Product underlying such Option shall be due in 
accordance with Section 6. I .  

6.8 Transaction Netting. If the Parties enter into one or more Transactions, which in 
conjunction with one or more other outstanding Transactions, constitute Offsetting Transactions, 
then all such Offketting Transactions may by agreement o f t h e  Parties, be netted into a single 
Transaction under which: 

the Party obligated to deliver the greater amount of Energy wilt deliver the 
difference between the total amount it i s  obligated to deliver and the total 
amount to be delivered to it under the Offsetting Transactions, and 

the Party owing the greater aggregate payment will pay the net difference 
owed between the Parties. 

Each single Transaction resulting under this Section shall be deemed part of the single, 
indivisible contractual arrangement between the parties, and once such resulting Transaction 
occurs, outstanding obligations under the Offsetting Transactions which are satisfied by such 
offset shall terminate. 

ARTICLE SEVEN: LIMITATIONS 

7.1 EXCEPT AS SET FORTH 
HEREIN. THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE. AND ANY AND ALL IMPLIED WARRANTIES ARE 
DISCLAIMED. THE PARTIES CONI-IRM THAT THE EXPRESS REMEDIES AND 
MEASURES OF DAMAGES PROVIIIED IN THIS AGREEMENT SATISFY THE 
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ,4NY PROVISION FOR WHICH AN 

REMEDY OR MEASURE OF DAMAGES SHALL WE THE SOLE AND EXCLUSIVE 
REMEDY, THE OBLIGOR'S LIABILITY SHALL BE LlMlTED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUlTY ARE 
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED 
HEREIN OR IN A TRANSACTION, THE OBLIGOR'S LIABILITY SHALL BE LIMITED 
TO DJRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL 
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR 
DAMAGES AT LAW OR IN EQUITY ARE WAIVEOI. UNLESS EXPRESSLY HEREIN 
PROVIDED, NEITHER PARTY SH.4LL BE LIABLE FOR CONSEQUENTIAL, 
INCIDENTAL. PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFlTS OR 
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OTHER BUSINESS 1NTERRUl'TlON DAMAGES, BY STATUTE, IN TORT OR 
CONTRACT. UNDER ANY INDEMNITY PROVISlOlN OR OTHERWISE. IT 1s THE 
JNTENT OF THE PARTIES THA? THE LIMITATIONS ]HEREIN IMPOSED ON REMEDIES 
AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR 
CAUSES RELATED THERETO, INCLlJDlNG THE NEGLIGENCE OF ANY PARTY, 
WHETHER SUCH NEGLIGENCE BE SOLE. JOINT OK CONCURRENT, OR ACTIVE OR 
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER 
ARE LIQUIDATED. THE PARTIES ACKNOWLEDCiE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OR OTHERWISE OBTAlNlNG AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED 
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR 
LOSS. 

ARTICLE EIGHT CREDIT AND COLLATERAL REQUIREMENTS 

8. I Party A Credit Protection The applicable credit and collateral requirements shall 
be as specified on the Cover Sheet. If no option in Seclion 8.l(a) is specified on the Cover 
Sheer. Section &](a) Option C shall applj exclusively. If none of Sections 8.l(b), 8.l(c) or 
8.l(d) are specified on the Cover Sheet, Section 8.l(b) shall apply exclosively. 

(a) Financial Information Option A: I f  requested by Party A, Party B shall 
deliver ( i )  within 120 days following the end of each fiscal year. a copy of Party B's annual 
report containing audited consolidated financial statements for such fiscal year and (ii) within 60 
days afier the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B's 
quarterly report containing unaudited consotidated financial statements for such fiscal quarter. 
In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles:: provided, however. that should any 
such statements not be available on a timely basis due to a1 delay in preparation or certification, 
such delay shall not be an Event of !Default so long as Party B diligently pursues the preparation, 
certification and delivery of the statements. 

Option B: If requested by Party A. Party B shall deltiver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60 
days afier the end of each of its first three liscal quarters of each fiscal year. a copy o f  quarterly 
report containins unaudited consolidated financial statemlents for such fiscal quarter for the 
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles; provided, however. that should any such statements not be available on a timely basis 
due to a delay in preparation or certification, such delay shall not be an Event of Default so long 
as the relevant entity diligently pursues the preparation. certification and delivery of the 
statements. 

Option C: Party A may request fi-om Party B thle information specified in the Cover 
Sheet. 
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(b) Credit Assurances. If Party A has reasonable grounds to believe that Party 
B’s creditworthiness or performance under this Agreement has become unsatisfactory, Party A 
will provide Party B with written notice requesting Performance Assurance in an amount 
determined by Party A in a commercially reasonable manner. Upon receipt of such notice Party 
B shall have three (3) Business Days to remedy the situation by providing such Performance 
Assurance to Party A. In the event that Party B fails to pnovide such Performance Assurance, or 
a guaranty or other credit assurance acceptable to Party A within three (3) Business Days of 
receipt o f  notice, then an Event of Default under Article Five will be deemed to have occurred 
and Party A will be entitled to the remedies set forth in Article Five of this Master Agreement. 

(c) Collateral Threshold. If at any time and from time to time during the term 
of this Agreement (and notwithstanding whether an Event of Default has occurred), the 
Termination Payment that would be owed t’o Party A plus Pany B’s Independent Amount. if any, 
exceeds the Party B Collateral Threshold, ithen Party A, on any Business Day, may request that 
Party B provide Performance Assurance in an amount equal to the amount by which the 
Termination Payment plus Party B’s Independent Amount, if any. exceeds the Party B Collateral 
Threshold (rounding upwards for any fractional amount t o  the next Party B Rounding Amount) 
(“Party B Performance Assurance”). less any Party B Performance Assurance already posted 
with Party A. Such Party B Performance Assurance shall1 be delivered to Party A within three 
(3) Business Days of the date of such request. On any Business Day (but no more frequently 
than weekly with respect to Letters of Credit and daily wilh respect to cash), Party 9, at its sole 
cost. may request that such Party E3 Performance Assurance be reduced correspondingly to the 
amount of such excess Termination Payment plus Part,y B’s Independent Amount. if any, 
(rounding upwards for any fractional amount to the next Party B Rounding Amount). In the 
event that Party B fails to provide Party B Performance Assurance pursuant to the terms of  this 
Article Eight within three (3) Business Da,ys. then an Event of Default under Article Five shall 
be deemed to have occurred and Party A will be entitled to1 the remedies set forth in Article Five 
of this Master Agreement. 

For purposes ofthis Section 8.l(c). the calculation of the Termination Payment shall be 
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to 
Party A, whether or not such amounts are dlue, for performance already provided pursuant to any 
and all Transactions. 

(d) Dobnerade Em. I f  at any time there shall occur a Downgrade Event in 
respecl of  Party B. then Party A may require Party B to provide Performance Assurance in an 
amount determined by Party A in a commercially reasonable manner. In the event Party B shall 
fail to provide such Performance Assurance: or a guaranty or other credit assurance acceptable to 
Party A within three (3) Business Days of’ receipt of notice, then an Event of Default shall be 
deemed io have occurred and Party A will be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

(e) If specified on the Cover Sheet, Party B shall deliver to Party A, prior to 
or concurrently with the execution1 and delivery of this Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to Party A. 
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8.2 Party B Credit Protection The applicable credit and collateral requirements shall 
be as specified on the Cover Sheet. If no option in Section 8.2(a) is specified on the Cover 
Sheet, Section 8.2(a) Option C shall apply exclusively. If none of Sections 8.2(b), 8.2(c) or 
8.2(d) are specified on the Cover Sheet, Section 8.2(b) shall apply exclusively. 

(a) Financial Informatio_n Option A: I f  requested by Party B, Party A shall 
deliver (i) within 120 days following the end of each fiscal year. a copy of Party A's annual 
report containing audited consolidated finaincial gatements for such fiscal year and (ii) within 60 
days after the end of each of its iirst three fiscal quarters of each fiscal year. a copy of such 
Party-s quarterly report containing, unaudited consolidated financial statements for such fiscal 
quarter. In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles; provided,. however, that should any 
such statements not be available or1 a timely basis due to a delay in preparation or certification, 
such delay shall not be an Event of b fau l t  so long as such Party diligently pursues the 
preparation. certification and delivery of the statements. 

Option B: If requested by Party B, Party A shalt deliver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party@) specified o n  the Cover Sheet and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly 
report containing unaudited consolidated financial statements for such fiscal quarter for the 
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles: provided. however. that should ;my such statements not be available on a timely basis 
due to a delay in preparation or certification. such delay shall not be an Event of Default so long 
as the relevant entity diligently pursues the preparation. certification and delivery of the 
statements. 

Option C: Party B may request from Party A the information specified in the Cover 
Sheet. 

(b) Credit Assurances. If Party B has reasonable grounds to believe that Party 
A's creditworthiness or performance under this Agreement has become unsatisfactory, Party B 
will provide Party A with written notice requesting Pwformance Assurance in an amount 
determined by Party B in a commercially reasonable manner. Upon receipt o f  such notice Party 
A shall have three (3) Business Days to remedy the situation by providing such Performance 
Assurance to Party B. In the event that Party A fails to provide such Performance Assurance, or 
a guaranty or other credit assurance accelptable to Party B within three (3) Business Days of 
receipt of notice, then an Event of Defaull under Article ]Five will be deemed to have occurred 
and Party B will be entitled to the remedies set forth in Article Five of this Master Agreement. 

(c) Collateral Threshold. If at any time and from time to time during the term 
of this Agreement (and notwithstanding whether an Event of Default has occurred), the 
Termination Payment that would be owed to Party B plus Party A's Independent Amount, if any, 
exceeds the Party A Collateral Threshold, then Party B. on any Business Day, may request that 
Party A provide Performance Assurance in an amount equal to the amount by which the 
Termination Payment plus Party A's Independent Amount. if any, exceeds the Party A Collateral 
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Threshold (rounding upwards for any fractional amount to the next Party A Rounding Amount) 
(“Party A Performance Assurance“). less any Party A Plerformance Assurance already posted 
with Party B. Such Party A Perforrnance Assurance shall be delivered to Party B within three (3) 
Business Days of the date of such request. On any Busirless Day (but no more frequently than 
weekly with respect to Letters of Credit and daily with respect IO cash), Party A, at its sole cost, 
may request that such Party A Performance Assurance be reduced correspondingly to the amount 
of such excess Termination Payment PIUS Party A’s Independent Amount. if any, (rounding 
upwards for any fractional amount to the next Party A Ftounding Amount). In the event that 
Party A fails to provide Party A Performance Assurance pursuant to the terms of this Article 
Eight within three (3) Business Days, then an Event of Default under Article Five shall be 
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

For purposes of this Section 8.2(c). the calculation1 of the Termination Payment shall be 
cakulated pursuant to Section 5.3 by Piarty B as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to 
Party B, whether or not such amounts are clue, for performance already provided pursuant to any 
and all Transactions. 

(d) Downgrade E&. If at any time there shall occur a Downgrade Event in 
respect of Party A, then Party B may require Party A to provide Performance Assurance in an 
amount determined by Party B in a commercially reasonable manner. In the event Party A shall 
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to 
Party B within three (3) Business Days 01’ receipt of notice. then an Event of Default shall be 
deemed to have occurred and Party B wit1 be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

(e) If specified on the Cover Sheet: Party A shall deliver to Party B, prior to 
or concurrently with the execution and delivery of this Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to Party B. 

8.3 Grant of Security Interestlliemedies. To secure its obligations under this 
Agreement and to the extent either or boiih Parties deliver Performance Assurance hereunder, 
each Party (a “Pledgoi‘) hereby grants to the other Party (the “Secured Party”) a present and 
continuing security interesl in. and lien or1 (and righi of setoff against). and assignment of. all 
cash collateral and cash equivalent collatersl and any and all proceeds resufting therefrom or the 
liquidation thereof, whether now or hereafer held by, on behalf of, or for the benefit of, such 
Secured Party, and each Party agrees to take such action as the other Party reasonably requires in 
order to perfect the Secured Party‘s first-priority security interest in, and lien on (and right of 
setoff against), such collateral and any and all proceeds resulting therefrom or from the  
liquidation thereof. Upon or any time after the occurrence or deemed Occurrence and during the 
continuation of an Event of Default or an Elarly Termination Date, the Non-Defaulting Party may 
do any one or more of the following: (i) exercise any of the rights and remedies of a Secured 
Party with respect to all Performance Assurance, including any such rights and remedies under 
law then in effect; (ii) exercise its rights 01-setoff against <any and all property of the Defaulting 
Party in the possession of the Non-Defaulting Party or its agent; (iii) draw on any outstanding 
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Letter of Credit issued for its beneiit; and (iv) liquidate all Performance Assurance then held by 
or for the benefit of the Secured Party free from any claim or right of any nature whatsoever of 
the Defaulting Party. including any equity or right of purchase or redemption by the Defaulting 
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of 
any such rights or remedies to reduce the Pledgor's obligations under the Agreement (the 
Pledgor remaining liable for any amounts owing to the Secured Party after such application), 
subject to the Secured Party's obligation to return any surplus proceeds remaining after such 
obligations are satisfied in full. 

ARTICLE NINE: GIOVERNMENTAL CHARGES 

9.1 Cooperation Each Party shall use reasonable efforts to implement the provisions 
of and to administer this Master Agreement in accordance with the intent o f  the parties to 
minimize all taxes . so long as neither Party is materially adversely affected by such efforts. 

9.2 Governmental Charges. Seller shall pay or cause to be paid all taxes imposed by 
any government authority("Governmental Charges") on or with respect to the Product or a 
Transaction arising prior to the Delivery Point. Buyer shall pay or cause to be paid all 
Governmental Charges on or with1 respect to the Product or a Transaction at and from the 
Delivery Point (other than ad valorem. franchise or income: taxes which are related to the sale of 
the Product and are, therefore. the responsilbility of the Seller). In the event Seller is required by 
law or regulation to remit or pay Governmental Charges which are Buyer's responsibility 
hereunder. Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is 
required by law or regulation to remit or pay Governmental Charges which are Seller's 
responsibility hereunder. Buyer ma!/ deduct the amount of any such Governmental Charges from 
the sums due to Seller under Article 6 of this Agreement. Nothing shall obligate or cause a Party 
to pay or be liable to pay any Governmental Charges for which it is exempt under the law. 

ARTICLE TEN: MISCELLANEOUS 

IO. I Term of Master Agreement. The term of this Master Agreement shall commence 
on the Effective Date and shalt remain in effect until terminated by either Party upon (thirty) 30 
days' prior written notice; provided, however, that such termination shall not affect or excuse the 
performance of either Party under any provision of this Master Agreement that by its terms 
survives any such termination and. provided further, that this Master Agreement and any other 
documents executed and delivered hereunder shall rernain in effect with respec! to the 
Transactionfs) entered into prior to the effective date of such termination until both Parties have 
fulfilled all of  their obligations with respect to such Transaction(s), or such Transaction(s) that 
have been terminated under Section 5.2 of this  Agreement. 

10.2 Representations and Warranties. On the EiTective Date and the date of entering 
into each Transaction, each Party represents and warrants to the other Party that: 

( i )  it is duIy organized, validly existing and in good standing under the laws 
of  the jurisdktion of its formation; 
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(iii) 

(vii) 

(viii) 

it has all reglulatory authorizations necessary for it to legally perform its 
obligations under this Master Agreeiment and each Transaction (including 
any Confirmamtion accepted in accordance with Section 2.3); 

the execution,, delivery and performance of this Master Agreement and 
each Transaction (irrcluding any Confinnation accepted in accordance 
with Section 2.3) are within its powers, have been duly authorized by all 
necessary action and do not violate ;any of the terms and conditions in its 
governing documents, any contracts to which it is a party or any taw, rule, 
regulation, order or the like applicable to it; 

this Master Agreement, each Transaction (including any Confirmation 
accepted in accordance with Section 2.3): and each other document 
executed and delivered in accordance with this Master Agreement 
constitutes its legally valid and binding obligation enforceable against it in 
accordance with its terms; subject to any Equitable Defenses. 

it is not Bankrupt and there are no proceedings pending or being 
contemplated by it or? to its knowiedge, threatened against it which would 
result in it being or becoming Bankrupt 

there is not pending or, to its knowledge. threatened against it or any of its 
Affiliates any legal proceedings that could materially adversely affect its 
ability to perform it!; obligations urider this Master Agreement and each 
Transaction ((including any Confirmation accepted in accordance with 
Section 2.3); 

no Event of Default or Potential Event of Default with respect to i t  has 
occurred and is continuing and no such event or circumstance would occur 
as a result of its entering into or lperforming its obligations under this 
Master Agreement m d  each Transaction (including any Confirmation 
accepted in accordance with Section 2.3); 

it is acting far its own account, has made its own independent decision to 
enter into this Master Agreement ;and each Transaction (including any 
Confirmation acceptcd in accordance with Section 2.3) and as IO whether 
this Master Agreement and each such Transaction (including any 
Confirmation accepti:d in accordance with Section 2.3) is appropriate or 
proper for it based upon its own judgment, is not relying upon the advice 
or recommendations of the other Party in so doing, and i s  capable of 
assessing the merits of and understanding, and understands and accepts, 
the terms, conditions and risks olf this Master Agreement and each 
Transaction (including any Confirnation accepted in accordance with 
Section 2.3); 

it is a "forward contract merchant" within the meaning of the United 
States Bankruptcy Code; 
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it has entered into this Master Agreement and each Transaction (including 
any Confirmation accepted in accordance with Section 2.3) in connection 
with the conduct of i,ls business and it has the capacity or ability to make 
or take deliveiry of all Products referred to in the Transaction to which it is 
a Party: 

with respect to each 'Transaction (including any Confirmation accepted in 
accordance with Section 2.3) involviing the purchase or sale of a Product 
or an Option. it is a producer. processor. commercial user or merchant 
handling the Product, and it is entering into such Transaction for purposes 
related to its business as such: and 

the material economic terms of each Transaction are subject to individual 
negotiation by the Parties. 

10.3 Title and Risk of Loss. Title to and risk of loss related to the Product shall 
transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will deliver to Buyer 
the Quantity of the Product free and clear of all liens. security interests, claims and 
encumbrances or any interest therein or thereto by any person arising prior to the Deiivery Point. 

10.4 Indemnity. Each Party shall indemnify, defend and hold harmless the other Party 
from and against any Claims arising from cir out of any event: circumstance, act or incident first 
occurring or existing during the period when control and title to Product is vested in such Party 
as provided in Section 10.3. Each Party shall indemnify. defend and hold harmless the other 
Party against any <;overnmental Charges for which such Party is responsible under Article Nine. 

10.5 Assimment. Neither Party shall assign this Agreement or its rights hereunder 
without the prior written consent of the other Party. which consent may be withheld in the 
exercise of its sole discretion: provided. however. either F'a'arty may. without the consent of the 
other Party (and without relieving, itself from liabi tity hereunder). (i) transfer. sell, pledge, 
encumber or assign this Agreemen! or the accounts. revenues or proceeds hereof in connection 
with any financing or other financial arrangements. (ii) transfer or assign this Agreement to an 
affiliate of such Party which affiliate's creditworthiness is equal to or higher than that of such 
Party. or (iii) transfer or assign this Agreement to any person or entity succeeding to all or 
substantially all of the assets whose creditworthiness is equd to or higher than that of such Party; 
provided. however. that in each such case. any such assignee shall agree in writing to be bound 
by the terms and conditions hereof and so long as the transferring Party delivers such tax and 
enforceability assurance as the non-transfen-ing Party may reasonably request. 

10.6 Governing: Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES OF 
THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, 
ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. EACH 
PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WlTH RESPECT TO 
ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT. 
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10.7 Notices. All notices. requesls. statements or payments shall be made as specified 
in the Cover Sheet. Notices (other than scheduling requests) shall. unless otherwise specified 
herein, be in writing and may be delivered by hand delivery, United States mail, overnight 
courier service or facsimile. Notice by fac!;imile or hand delivery shall be effective at the close 
of business on the day actually received. i f  received during business hours on a Business Day, 
and otherwise shall be effective at the cloz8e of business on the next Business Day. Notice by 
overnight United States mail or courier shall be effective on the next Business Day after it was 
sent. A Party may change its addresses by providing notice of same in accordance herewith. 

10.8 General. This Master Agreement (including the exhibits, schedules and any 
written supplements hereto), the Party A Tariff, if any, the Party B Tariff, if any. any designated 
collateral, credit support or margin agreement or similar arrangement between the Parties and all 
Transactions (including any Confinmation accepted in accordance with Section 2.3) constitute 
the entire agreement between the IParties relating to the subject matter. Notwithstanding the 
foregoing, any collateral, credit support or margin agreement or similar arrangement between the 
Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be 
incorporated herein by reference. This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the parties and shall inot be construed against one party or 
the other as a result of the preparation, substitution. submission or other event of negotiation, 
drafting or execution hereof. Except to the extent herein provided for. no amendment or 
modification to this Master Agreement shall be enforceable unless reduced to writing and 
executed by both Parties. Each Party agree!; if it seeks to amend any applicable wholesale power 
sales tariff during the term of this Agreement. such amendment will not in any way affect 
outstanding Transactions under this Agreement without the prior written consent of the other 
Party. Each Party further agrees that it wi l l  not assert. or defend itself, on the basis that any 
applicable tariff is inconsistent with this Agreement. This Agreement shall not impart any rights 
enforceable by any third party (other than a permitted successor or assignee bound to this 
Agreement). Waiver by a Party of any di:fault by the other Party shall not be construed as  a 
waiver of any other default. Any provision declared or rendered unlawful by any applicable 
court of law or regulatory agency or deemed unlawful because of a statutory change 
(individually or collectively: such events referred to as “P.egu1atot-y Event“) will not otherwise 
affect the remaining lawful obligations that arise under this Agreement; and provided, further, 
that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement 
in order to give effect to the original intention of the Parties. The term “including” when used in 
this Agreement shall be by way of example only and shall not be considered in any way to be in 
limitation. The headings used herein are for convenienc:e and reference purposes only. All 
indemnity and audit rights shall survive the termination1 of this Agreement for twelve (12) 
months. This Agreement shall be binding on each Party’s smcessors and permitted assigns. 

10.9 m. Each Party has the right. at its sole expense and during normal working 
hours, to examine the records of the other Party to the extent reasonably necessary to verify the 
accuracy of any statement, charge or computation made pursuant to this Master Agreement. If  
requested, a Party shall provide to the other Party statements evidencing the Quantity delivered 
at the Delivery Point. If any such examination reveals (any inaccuracy in any statement, the 
necessary adjustments in such statement and the payments thereof will be made promptly and 
shall bear interest calculated at the llnterest Rate from the date the overpayment or underpayment 
was made until paid; provided, however. this1 no adjustment for any statement or payment will be 
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made unless objection to the accuracy thereof was made prior to the lapse of twelve (12) months 
from the rendition thereof. and thereafter an,y objection shall be deemed waived. 

10.10 Forward Contract. The Parties acknowledge and agree that all Transactions 
constitute "forward contracts" within the meaning of the Uriited States Bankruptcy Code. 

10.1 1 Confidentiality. If [he Parties have elected on the Cover Sheet to make this 
Section 10.1 I applicable to this Master Agreement, neither Party shall disclose the terms or 
conditions of a Transaction under this Masler Agreement to a third party (other than the Party's 
employees: lenders, counsel. accountants or advisors who have a need to know such information 
and have agreed to keep such terms confidential) except in order to comply with any applicable 
law, regulation, or any exchange, control area or independent system operator rule or in 
connection with any court or regulatory proceeding; provided, however. each Party shall, lo the 
extent practicable, use reasonable eflorts to prevent or limit the disclosure. The Parties shall be 
entitled to all remedies available at llaw or i,n equity to enforce, or seek relief in connection with, 
this confidentiality obligation. 
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SCHEDULE M 

(THIS SCHEDULE 1s INCLUDED IF THE APPROPRIATE BOX ON THE COVER 
SHEET IS MARKED INDICATING A PARTY 1s A GOVERNMENTAL ENTlTY OR 
PUBLIC POWER SYSTEM) 

A. The Parties agree to ;add the following definitions in Article One. 

I "Act" means 

"Governmental Entity or Public Power System" means a 
municipality, county, govenimental board, Ipublic power authority, public 
utility district, joint action agency, or other similar political subdivision or 
public entity of the IJnited States, one or more States or territories or any 
combination thereof. 

"Special Funld" means a fund or account of the Governmental 
Entity or Public Power System set aside (and or pledged to satisfy the 
Public Power System's obligations hereunder out of which amounts shall 
be paid to satisfy all of the Public Power System's obligations under this 
Master Agreement for the enltire Delivery Period. 

B. The following sentence shaill be added to the end of the definition of "Force 
Majeure" in Article One. 

If the Claiming Party is a Governmental Eintily or Public Power System. 
Force Majeure does not include any aclion taken by the Governmental 
Entity or Public Power System in its governmental capacity. 

C. The Parties agree to add the foliowing representations and warranties to 
Section 10.2: 

Further and with respect to a Party that is a Governmental Entity or 
Public Power System. such Governmental JEntity or Public Power System 
represents and warraints to the other Party continuing throughout the term 
of this Master Agreement. with respect to this Master Agreement and each 
Transaction. as folllows: ( i , )  all acts necessary to the valid execution. 
delivery and performance of this Master Agreement. including without 
limitation, competitive bidding, public notice, election, referendum, prior 
appropriation or other reqlrired procedures has or will be taken and 
performed as required under the Act ant3 the Public Power System's 
ordinances. bylaws or other regulations, (ii) all persons making up the 
governing body of Governmental Entity or Public Power System are the 
duly elected or appointed incumbents in their positions and hold such 

Cite the state enabling and other relevant statutes applicable to Governmental Entity or 
Public Power System. 

' 
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positions in good standing in accordance with the Act and other applicable 
law.. ( i i i )  entry into and performance of this Master Agreement by 
Governmental Entity or Public Power System are for a proper public 
purpose within the meaning of the Act and all other relevant 
constitutional, organic or other governing documents and applicable law, 
(iv) the term of this Master Agreement does not extend beyond any 
applicable limitation imposed by the Act or other relevant constitutional. 
organic or other governing documents and applicabte law. (v) the Public 
Power System's obligations to make payments hereunder are 
unsubordinated obligations and such payments are (a) operating and 
maintenance costs (or similar designation) which enjoy first priority of 
payment at all times under m y  and all bond ordinances or indentures to 
which it is a party, the Act and all other relevant constitutional, organic or 
other governing documents and applicable law or (b) otherwise not subject 
to any prior claim under any and all bond ordinances or indentures to 
which it is a party, the Act and all other relevant constitutional, organic or 
other governing documents and applicable law and are available without 
limitation or deduction to satisfy all Governmental Entity or Public Power 
System' obligations hereunder and under each Transaction or (c) are to be 
made solely from a !Special Fund, (vi) entry into and performance of this 
Master Agreement and each1 Transaction b y  the Governmental Entity or 
Public Power System will not adversely afkct the exclusion from gross 
income for federal iincome I.ax purposes of interest on any obligation of 
Governmental Entity or Public Power System otherwise entitled to such 
exclusion, and (vii) obliga [ions to make payments hereunder do not 
constitute any kind of indebtedness of Gwernmentai Entity or Public 
Power System or create any kind of lien on, or security interest in, any 
property or revenues of Governmental Entity or Public Power System 
which. in either case. is proscribed by any provision of the Act or any 
other relevant constitutional, organic or other governing documents and 
applicable law, any order or judgment of any court or other agency of 
government applicable to it or its assets. or any contractual restriction 
binding on or affecting it or any of its assets. 

D. The Parties agree to add the following sections to Article Three: 

Section 3.4 Public Power System's Deliveries. On the Effective 
Date and as a condition to the obligations of the other Party under this 
Agreement, Governrnental Entity or Public: Power System shall provide 
the other Party hereto (i) certified copies #of all ordinances, resolutions, 
public notices and other documents evidencing the necessary 
authorizations with respect to the execution, delivery and performance by 
Governmental Entity or Public Power System of this Master Agreement 
and (ii) an opinion of counsel for Governmental Entity or Public Power 
System, in form and substanice reasonably satisfactory to the Other Party, 
regarding the validity, binding effect and enforceability of this Master 
Agreement against Governmental Entity or Public Power System in 
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respect of the Act and all other relevant constitutional organic or other 
governing documents and applicable law. 

Section 3.5 !No Imrriunitv Claim. Governmental Entity or Public 
Power System warrants and covenants that with respect to its contractual 
obligations hereunder and performance thereoof, it will not claim immunity 
on the grounds of sovereign1.y or similar grounds with respect to itself or 
its revenues or assets from (a) suit, (b) jurnsdiction of court (including a 
court located outside the jurisdiction of its organization), (c) relief by way 
of injunction, order for specific performance or recovery of property, (d) 
attachment of assets, or (e) execution or enforcement of any judgment. 

E. If the appropriate box is checked on the Cover Sheet, as an alternative to selecting 
one of the options under Section 8.3, the Parties agree to add the following section to Article 
Three: 

Section 3.6 Governmental Entity or Public Power System 
Security. With respect to each Transaction, Governmental Entity or 
Public Power System shall either (i) have created and set aside a Special 
Fund or (ii) upon execution of this Master Agreement and prior to the 
commencement of each subsequent fiscal year of Governmental Entity or 
Public Power Systerm during any Deliveiy Period. have obtained all 
necessary budgetary approvatls and certifications for payment of all of its 
obligations under this Master Agreement for such fiscal year; any breach 
of this provision shall1 be deemed to have arisen during a fiscal period of 
Gokernmental Entitly or Public Power System for which budgetary 
approval or certification of ir s obligations under this Master Agreement is 
in effect and, notwithstanding anything to the contrary in Article Four, an 
Early Termination Date shaJl automatically and without further notice 
occur hereunder as of such date wherein Governmental Entity or Public 
Power System shall be treated as the Defaulting Party. Governmental 
Entity or Public Power System shall have allocated to the Special Fund or 
its general funds a Fevenue base that is adequate to cover Public Power 
System's payment obligations hereunder throughout the entire Delivery 
Period. 

F. If the appropriate box is checked on the Cover Sheet, the Parties agree lo add the 
following section to Article Eight: 

Section 8.4 Governniental Security. As security for payment and 
performance of Public Power System's obligations hereunder, Public 
Power System hereby pledges, sets over, assigns and grants to the other 
Party a security inteirest in d l  of Public Power System's right, title and 
interest in and to [specify collateralJ. 
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G. 
Governing Law: 

The Parties agree to add the following sentence at the end of Section 10.6 - 

NOTWITHSTANDII\1G THE FOREGOING, IN RESPECT OF THE 
APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAWS 
OF THE STATE OF SHALL APPLY. 

Insert relevant state for Governmental Ehtity or Public Power System. 
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SCHEDULE P: PRODUCTS AND RELATED DEFINITIONS 

“Ancillary Services” means any of the services identified by a Transmission Provider in 
its transmission tariff as “ancillary services” including. but not limited to. regulation and 
frequency response, energy imbalance, operating reserve-spinning and operating reserve- 
supplemental, as may be specified in the Tfimsaction. 

“Capacity” has the meaning specified in the Transaction. 

“Energy“ means three-phase: 60-cycle alternating current electric energy, expressed in 
megawatt hours. 

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its 
obligations to sell and deliver or purchase and receive without liability only to the extent that, 
and for the period during which, such performance is prevented by Force Majeure. In the 
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive 
from the Party which failed to delivedreceive an amount determined pursuant to Article Four. 

“Firm Transmission Contingent - Contract Path“ means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided 
for firm transmission with the transmission provider($) for the Product in the case of the Seller 
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery 
Point to the ultimate sink. and (ii) such intmuption or curtailment is due to “force majeure.. or 
”uncontrollable force” or a similar iierm as defined under lhe applicable transmission provider’s 
tariff. This contingency shall excuse performance for the duration of the interruption or 
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 
to the contrary. 

“Firm Transmission Contingent - Delivery Point‘’ means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the 
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for 
firm transmission with the  transmission prcwider(s) for the Product. in the case of the Seller. to 
be delivered to the Delivery Point or. in the case of Buyer. to be received at the Delivery Point 
and (ii) such interruption or curtailnient is due to “force majeure-. or “uncontrollable force” or a 
similar term as defined under the applicatk transmission provider‘s tariff. This transmission 
contingency excuses performance for the duration of the interruption or curtailment, 
notwithstanding the provisions of the definition of “Force Majeure’’ in Section 1.23 to the 
contrary. Interruptions or curtailiments of transmission other than the transmission either 
immediately to or from the Delivery Point shall not excuse performance 

“Firm (No Force Majeure)” imeans, with respect to ia Transaction, that if either Party fails 
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to 
which performance is owed shall be entitled to receive from the Party which failed to perform an 
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amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a 
Firm (No Force Majeure) Transactiom. 

“Into (the “Receiving Transmission Provider.‘), Seller‘s Daily Choice” 
means that, in accordance with the provisions set forth below, (1) the Product shall be scheduled 
and delivered to an interconnection or interface (“lnterface‘.) either (a) on the Receiving 
Transmission Provider’s transmission system border or (b) within the control area of the 
Receiving Transmission Provider if the Product is from a source of generation in that control 
area, which Interface. in either case. the Receiving Transmiission Provider identifies as available 
for delivery of the Product in or into its control area; and (2) Seller has the right on a daily 
prescheduled basis to designate the Interface where the Product shall be delivered. An “Into” 
Product shall be subject to the following provisions: 

I - Prescheduline. and Notification Subject to ithe provisions of Section 6, not later 
than the prescheduling deadline of I I :00 a.m. CPT on the Eksiness Day before the next delivery 
day or as otherwise agreed to by Buyer and Seller, !seller shall notify Buyer (“Seller’s 
Notification”) of Seller’s immediate upstrenm counterpamy and the Interface (the “Designated 
Interface“) where Seller shall deliver the I’roduct for the next delivery day. and Buyer shall 
noti@ Seller of Buyer’s immediate downstream counterparty. 

2. Availability of ‘‘Finn Transmission” to Buyer at Designated Interface; “Timely 
Reuuest for Transmission,’‘ “ADI” and “Aviiilable Transmission“ In determining availability to 
Buyer of next-day firm transmission (”Finn Transmission’.) from the Designated Interface. a 
“Timely Request for Transmission“ shall mean a properly completed request for Firm 
Transmission made by Buyer in accordance with the controlling tariff procedures. which request 
shall be submitted to the Receiving Transmission Provider no later than 30 minutes after delivery 
of Seller‘s Notification, provided, however. if  the Receiving Transmission Provider is not 
accepting requests for Firm Transmission a1 the time of Seller’s Notification. then such request 
by Buyer shall be made within 30 minules of the time when the Receiving Transmission 
Provider first opens thereafter for purposes of accepting requests for Firm Transmission. 

Pursuant to the terms hereof, delivery of the Product may under certain circumstances be 
redesignated to occur at an Interface other than the Designated Interface (any such alternate 
designated interface, an ‘‘AD]’’) either (a) on the Receiving Transmission Provider’s transmission 
system border or (b) within the control area of the Receiving Transmission Provider if the 
Product is from a source of generation in that control area. which AD1. in either case. the 
Receiving lransmission Provider identifies BS available for delivery of the Product in or into its 
control area using either firm or non-firm lransmission, as available on a day-ahead or hourly 
basis (individually or collectively reiferred to as “Available Transmission“) within the Receiving 
Transmission Provider’s transmission system. 

3. Rights of Buyer and Seller Ikpending. Upon Availability of/rimely Reauest for 
Firm Transmission 

A. Timely Request for Firm Transmission made by Buyer, AcceDted by the 
Receiving. Transmission Provider and Purchased bv B 3 r .  If a Timely Request for Firm 
Transmission is made by Bu:yer and is accepted by the Receiving Transmission Provider 

33 

Version 2 .  I (modifEd 4/25/00) 
CCOPYRIGHT 2000 by the Edison Ekaric InsirUte and Naiioml Emgy Marketers Association 

PCSOO36 
PSC Hearing Exhibit - 00000049 



and Buyer purchases such Firm Tra.nsmission, then Seller shall deliver and Buyer shall 
receive the Product at the Designated Interface. 

1. If the Firm Twnsmission purchased by Buyer within the Receiving 
Transmission Provider's tran:imission system from the Designated Interface 
ceases to be available to Buyer for any reason, or if Seller is unable to deliver the 
Product at the Designated Interface for any reason except Buyer's non- 
performance, then at !Seller's choice from amsong the following, Seller shall: (a) 
to the extent Firm Transmission is available lo Buyer from an AD1 on a day-ahead 
basis, require Buyer to  purchase such Firm Transmission from such ADI, and 
schedule and deliver the affected portion of the Product to such AD1 on the basis 
of Buyer's purchase of Firm 'Transmission, oir (b) require Buyer to purchase non- 
firm transmission, and schedule and deliver the affected portion of the Product on 
the basis of Buyer's purchase of non-firm transmission from the Designated 
lnterface or an AD1 diesignated by Seller, or (c) to the extent firm transmission is 
available on an hourly basis, require Buyer to  purchase firm transmission, and 
schedule and deliver the affected portion of tlhe Product on the basis of Buyer's 
purchase of such hourly firm transmission from the Designated Interface or an 
AD1 designated by Seller. 

ii. If the Available Transmission utilized by Buyer as required by 
Seller pursuant to Section 3A(i) ceases to be available to Buyer for any reason, 
then Seller shall again have those alternative!; stated in Section 3A(i) in order to 
satis@ its obligations. 

iii. Seller's obligation to schedule: and deliver the Product at an AD1 is 
subject to Buyer's oblligation referenced in Section 4B to cooperate reasonably 
therewith. If Buyer and Seller cannot compkte the scheduling and/or delivery at 
an ADI, then Buyer shall be deemed to have satisfied its receipt obligations to 
Seller and Seller shall be deemed to have failed its delivery obligations to Buyer. 
and Seller shall be liable to Buyer for amounts determined pursuant to Article 
Four. 

iv. In each instance in which Buyer and Seller must make alternative 
scheduling arrangements for 'delivery at the Designated Interface or an AD1 
pursuant IO Sections 3A( i) or (ii) .  and Firm Transmission had been purchased by 
both Seller and Buyer into and within the Receiving Transmission Provider's 
transmission system ais to the scheduled delivery which could not be completed as 
a result of the interruption or curtailment of such Firm Transmission, Buyer and 
Seller shall bear their respective transmission expenses and/or associated 
congestion charges incurred in connection with efforts to complete delivery by 
such alternative scheduling and delivery arrangements. In any instance except as 
set forth in the immediately preceding sentence, Buyer and Seller must make 
alternative scheduling arrangements for delivery at the Designated Interface or an 
AD1 under Sections 3A(i) or (ii), Seller shall be responsible for any additional 
transmission purchasr:s and/or associated congestion charges incurred by Buyer in 
connection with such alternative scheduling imngements. 
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B. Timely Request for Firm Transmission Made by Buyer but Reiected by 
the Receiving Transmission IProvidely. If Buyer's Timely Request for Firm Transmission 
is rejected by the Receiving Transmission Provider because of unavailability of Firm 
Transmission from the Designated Interface. then Buyer shall notify Seller within 15 
minutes afier receipt of the Receiving Transmission Provideis notice of rejection 
("Buyer's Rejection Notice"). If Buyer timely notifies Seller of such unavailability of 
Firm Transmission from the Designated Interface. then Seller shall be obligated either ( I )  
to the extent Firm Transmission is available to Buyer from an AD1 on a day-ahead basis, 
to require Buyer to purchase (at Buyer's own expense) such Firm Transmission from 
such AD1 and schedule and deliver the Product to such AD1 on the basis of Buyer's 
purchase of Firm Transmission. and thereafter the lprovisions in Section 3A shall apply, 
or (2) to require Buyer to purchase (at Buyer's own expense) non-firm transmission, and 
schedule and deliver the Product on the basis of Buyer's purchase of non-firm 
transmission from the Designated Interface or an AD1 designated by the Seller, in which 
case Seller shall bear the risk of interruption or curtailment of the non-firm transmission; 
provided, however, that if the non-firm transmission is interrupted or curtailed or if Seller 
is unable to deliver the Product for any reason, Seller shall have the right to schedule and 
deliver the Product to another AD1 in order to satlsfy its delivery obligations, in which 
case Seller shall be responsible for any additiional transmission purchases and/or 
associated congestion charges incun-ed by Buyer in1 connection with Seller's inability to 
deliver the Product as originally prcscheduled. If Buyer fails to timely notify Seller of 
the unavailability of Firm Transmission, then Buyer shall bear the risk of interruption or 
curtailment of transmission from the Designated Interface. and the provisions of Section 
3D shall apply. 

C. Timely Request for Firm Transmission Made by Buyer, Accepted by the 
If Buyer's Timely Receivinp Transmission Provider and not Purchased by Buyer. 

Request for Firm Transmission is accepted by the Receiving Transmission Provider but 
Buyer elects to purchase noln-firm transmission rather than Firm Transmission to take 
delivery of the Product, then Buyer shall bear the risk of interruption or curtailment of 
transmission from the Designated Interface. In such circumstances, if Seller's delivery is 
interrupted as a result of transmission relied upon by Buyer from the Designated 
Interface, then Seller shall be deemed to have satisfied its delivery obligations to Buyer, 
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for amounts determined pursu,ant to Article Four. 

D. No Timely Re:quest for Firm Transmission Made by Buyer, or Buyer Fails 
to Timely Send Buver's Reiection Notice. If Buyer fails to make a Timely Request for 
Firm Transmission or Buyer fails to timely deliver Buyer's Rejection Notice, then Buyer 
shall bear the risk of intemuption or curtailment of transmission from the Designated 
Interface. In such circumstances, if Seller's delivery is interrupted as a result of 
transmission relied upon by Buyer from the Designated Interface, then Seller shall be 
deemed to have satisfied its delivery obligations to Ihyer, Buyer shall be deemed to have 
failed to receive the Product and Buyer shall be liable to Seller for amounts determined 
pursuant to Article Four. 
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4. Transmission 

A. Seller’s Respcmibiliiies. Seller shall be responsible for transmission 
required to deliver the Product to the Designated Interface or ADI, as the case may be. I t  
is expressly agreed that Seller is not required to utilize Firm Transmission for its delivery 
obligations hereunder, and Seller shall bear the risk of utilizing non-firm transmission. If 
Seller’s scheduled delivery to Buyer is interrupted as a result of Buyer’s attempted 
transmission of the Product beyond the Receiving Transmission Provider’s system 
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer, 
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for damages pursuant to Article Four. 

B. Buyer‘s Responsibilities. Buyer shall be responsible for transmission 
required to receive and transmit the I M u c t  at and fmm the Designated Interface or ADI, 
as the case may be, and exoept as specifically provided in Section 3A and 3B, shall be 
responsible for any costs associated with transmission therefrom. If Seller is attempting 
to complete the designation of an AD1 as a result of Seller‘s rights and obligations 
hereunder, Buyer shall co-operate reasonably with Seller in order to effect such alternate 
designat ion. 

5. Force Maieure. An  “Into” Product shall be subject to the “Force Majeure” 
provisions in Section 1.23. 

6.  Multiple Parties in Delivery Chain Involving a Designated Interface. Seller and 
Buyer recognize that there may be multiple parties involved in the delivery and receipt of the 
Product at the Designated Interface or AD1 to the extent that ( I )  Seller may be purchasing the 
Product from a succession of other sellers (‘”Other Sellers“), the first of which Other Sellers shall 
be causing the Product to be generated fromi a source (“Source SelleF) and/or (2) Buyer may be 
selling the Product to a succession of other buyers (“Other Buyers”). the last of which Other 
Buyers shall be using the Product to serve its energy needs (“Sink Buyer-‘). Seller and Buyer 
further recognize that in certain Transactions neither Seller nor Buyer may originate the decision 
as to either (a) the original identification of the Designated Interface or AD1 (which designation 
may be made by the Source Seller) or (b)i the Timely Request for Firm Transmission or the 
purchase of other Available Transrnission (which request may be made by the Sink Buyer). 
Accordingly, Seller and Buyer agree as follows: 

A. If Seller is not the Source Seller, tlhen Seller shall notify Buyer of the 
Designated lnterface prompi:ly after Seller is notified thereof by the Other Seller with 
whom Seller has a contractual relationship, but in no event may such designation of the 
Designated Interface be later than the prescheduling deadline pertaining to the 
Transaction between Buyer and Se1lt:r pursuant to Scction I .  

B. If Buyer is not the Sink Buyer, then Buyer shall notify the Other Buyer 
with whom Buyer has a contractual1 relationship of the Designated Interface promptly 
after Seller notifies Buyer thereof, with the intenit being that the party bearing actual 
responsibility to secure transmissioin shall have u p  to 30 minutes after receipt of the 
Designated Interface to submit its Timely Request for Firm Transmission. 
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C. Seller and Buyer each agree that any other communications or actions 
required to be given or made in cornnection with tihis “Into Product“ (including without 
limitation, information relating to an ADI) shall be made or taken promptly after receipt 
of the relevant information flom the Other Sellers and Other Buyers, as the case may be. 

D. Seller and Buyer each agree that in certain Transactions time is of the 
essence and it may be desirable to provide necessary information to Other Sellers and 
Other Buyers in order to complete the scheduling and delivery of- the Product. 
Accordingly, Seller and Buyer agree that each has the right, but not the obligation, to 
provide information at its own risk to Other Sellers and Other Buyers, as the case may be, 
in order to effect the prescheduling, scheduling and (delivery of the Product 

“Native Load“ means the dlemand imposed on an electric utility or an entity by the 
requirements of retail customers located within a franchised service temtory that the electric 
utility or entity has statutory obligation to serve. 

‘Won-Firm” means, with reslpect to a Transaction, that delivery or receipt of the Product 
may be interrupted for any reason or for no reason, without liability on the part of either Party. 

“System Firm‘‘ means that the Pmluct will be supplied from the owned or controlled 
generation or pre-existing purchased power assets of the system specified in the Transaction (the 
“System-’) with non-firm transmission to and from the Delivery Point, unless a different 
Transmission Contingency is specified in a Transaction. Seller-s failure to deliver shall be 
excused: (i) by an event or circumstance which prevents Seller from performing its obligations. 
which event or circumstance was not anticipated as of the date the Transaction was agreed to. 
which is not within the reasonable control of. or the result of the negligence of. the Seller: (ii) by 
Buyer’s failure to perform; (6) to the extent necessary to preserve the integrity of. or prevent or 
limit any instability on, the System; (iv) to the extent the S:ystem or the control area or reliability 
council within which the System operates dixlares an emergency condition. as determined in the  
system‘s. or the control area’s, or reliability council’s reasonable judgment: or (v) by the  
interruption or curtailment of transiaission to the Delivery Point or by the occurrence of any 
Transmission Contingency specified in a Transaction as excusing Seller’s performance. Buyer’s 
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii) 
by the interruption or curtailment oftransmission from the Delivery Point or by the occurrence 
of any Transmission Contingency slpecified in a Transaction as excusing Buyer‘s performance. 
In any of such events. neither party shall be liable to the other for any damages. including any 
amounts determined pursuant to Article Four. 

“Transmission Contingent” means, with respect to ii Transaction, that the performance of 
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be 
payable including any amounts detelrmined pursuant to Article Four, if the transmission for such 
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from 
the Seller‘s proposed generating source to the Buyer’s proposed ultimate sink, regardless of 
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the 
Product is firm or non-firm. If the ctransmiasion (whether lirm or non-firm) that Seller or Buyer 
is attempting to secure is from source to sink i s  unavailable, this contingency excuses 
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller 
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or Buyer has secured from source to sink is interrupted or curtailed for any reason. this 
contingency excuses performanct: for the duration of the interruption or curtailment 
notwithstanding the provisions of the definition of "Force Majeure'' in Article 1.23 to the 
contrary. 

"Unit Fim" means, with respect to a Transaction, that the Product subject to the 
Transaction is intended to be supplied fiom a generation asset or assets specified in the 
Transaction. Seller's faihre lo deliver under a -*Unit Firm-' Transaction shall be excused: (i) if 
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the 
NERC Generating Unit Availabihty Data System (GADS) Forced Outage reporting guidelines) 
or (ii) by an event or circumstance that a f ic t s  the specified generation asset(s) so as to prevent 
Seller from performing its obligations, which event or circumstance was not anticipated as of the 
date the Transaction was agreed to, and which is not wilhin the reasonable control of, or the 
result of the negligence of, the Seller or (iii) by Buyer's failure to perform. In any of such 
events, Seller shall not be liable to Buyer for any damages. including any amounts determined 
pliisuan: to Article Four. 
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EXHIBIT A 

MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIWIATION LETTER 

’ -  This confirmation letter shall confirm the Transaciion agreed to on 
between - (“1Party A”) and - (“Party B”) 
regarding the sale/purchase of the Pnoduci under the terms and conditions as follows: 

Seller: 

Buyer: 

Product : 

[I Into- , Seller’s Daily Choice 
[] Firm(LD) 
[] Firm (No Force Majeure) 

[I System Firm 

11 
11 

(Specifj System: 1 

(Specify Unit(s): 1 
Unit Firm 

Other 

Transmission Contingency (If‘  not marked, no transmiission contingency) 

[I FT-Contract Path Contingency [] ‘Seller I1 Buyer 

[J FT-Delivery Point Contingency [I Seller 11 Buyer 
[I Transmission Contingent [J ‘Seller [I Buyer 

(SpecifL: 1 
[I Other transmission contingency 

Contract Quantity: 

Deliverq Point: - 

Contract Price: 
Energy Price: - 
Other Charges: - 
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Confirmation Letter 
Page 2 

Delivery Period: - 
Special Conditions: 

Scheduling: 

Option Buyer: - 

Option Seller: - 
Type of Option: 

Strike Price: 

Premium: , 

Exercise Period: 

This confirmation letter is bleing provided pursuant to and in accordance with the Master 
Power Purchase and Sale Agreement dated - (the “Master Agreement“) between 
Party A and Parry B, and constitutes part of and is subject to the terms and provisions of such 
Master Agreement. Terms used bul not de:tined herein shall have the meanings ascribed to them 
in the Master Agreement. 

[Party A] 

_c_- 
Name: 

-- Title: 

Phone No: -- 
-- Fax : 

Name: 
Title: , 

Phone No: 

Fax: - 
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.

EXHIBIT NO. _~3~__ 

DOCKET NO: 080501-EI 

PARTY: PROGRESS ENERGY FLORIDA 

DOCUMENT: PSC Phosphate's responses to Staffs First Set ofInterrogatories in Docket 
080501-EI - STIPULATED 

PROFFERED BY: Staff 

"l.ORlD 
C 

COMPA 

DT 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for waiver of Rule 25-17.250(1) and 
(2)(a), F.A.C., which requires Progress Energy 
Florida to have a standard offer contract open 
until a request for proposal is issued for same 
avoided unit in standard offer contract, 
and for approval of standard offer contract.. 

In re: Petition for approval of standard offer 
contract for purchase of firm capacity and energy 
from renewable energy producer 01’ qualifying 
facility less than 1 OOkW tariff, by Progress 
Energy Florida, Inc. 

DOCKET NO. 080501-E1 

DOCKET NO. 070235-EQ 

Dated: March 23,2009 

WHITE SPRINGS; AGRI[CULTURAL, CHEMICALS, INC. 
d/b/a PCS PHOSPHATE -WHITE SPRINGS’ OBJECTIONS AND RESPONSES TO 

FPSC STAFF’S FIRST SET OF INTERROGATORIES 

Pursuant to Florida Admindstratictn Code R. 213-1 06.206, Rule 1.340 of the Florida 

Rules of Civil Procedure, White Siprings Agricultural Chemicals, Inc. d/b/a PCS Phosphate - 

White Springs (“PCS Phosphate”) hereby serves its objections and responses to the Florida 

Public Service Cornmission Staffs (“Staff ’) First Set of Interrogatories (1 -8) and states as 

follows: 

GENE&= 0BJECTI.ONS -- 

PCS Phosphate objects to any definitions or instmctions that are inconsistent with PCS 

Phosphate’s discovery obligations under applicable rules. If some question arises as to PCS 

Phosphate’s discovery obligations, PCS Phosphate will comply with the applicable rules. 

Additionally, PCS Phosphate generally otiects to Staffs discovery requests to the extent that 

they call for data or information protected by the. attoniey-client privilege, the work product 

doctrine, the accountant-client privilege, the I trade secret privilege, or any other applicable 
.. - 

privilege or protection afforded by law. Finally, PCS Phosphate reserves the right to 



supplement any of its responses to Staffs discovery reqpests if PCS Phosphate cannot locate 

the answers immediately due to their magnitude and the work required to aggregate them, or 

if PCS Phosphate later discovers additional responsive information during the course of this 

proceeding. 
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RESPONSES TO INTERROGATORIES 

1 .  a. Should a renewable: energy provider seek to generate the maximum possible 
energy whenever its renewable generating plant is able to run? 

Response: 

The physical ability to operate is not the sole factor determining renewable energy 
production. Although, generally speaking, any genlerator should attempt to maximize 
production whenever it is economically beneficial to do so, a renewable energy producer 
whose facilities are linked to a manufachring process may find that its generation output is 
limited by manufacturing schedules and related considerations. Also, the prices, terms and 
conditions of its power sales agreement with its utility imay serve to encourage or discourage 
renewable energy production by in fluenciiig the overall economics of such production. 

b. Please provide the reasoning for the response given for Interrogatory 1 a. 

Response: 

See Response to 1 .a above. 
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2. a. Based on the answers provided in Interrogatories la  and lb, would the 
availability factor and the capacity factor tend to be about the same or how 
much would they differ? 

Response: 

Availability and capacity factors may not “tend to be about the same,” and the 
divergence between these measurements may not be expected to be uniform. As discussed in 
response to Interrogatory I.a., various variables may influence the operation of a particular 
renewable energy facility (e.g., type of facility, ability of utility to take power and scheduling 
of manufacturing process). These variables may have differing impacts on the availability 
and capacity factors of the faciliity. Utility facilities will have different availability and 
capacity factors as well, depending upon the type of unit, operating costs, dispatch protocols, 
and other variables. 

b. Please provide the reasoning for the response given for Interrogatory 2a. 

Response: 

See Response to 2.a. above. 
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3 .  a. Do the generators in the P EF fleet operate in the same manner as the renewable 
generating plants? 

Response: 

No. Based on information and belief, PEF’s units generally operate on an economic 
dispatch basis. Independent renewable g,enerators in Florida are not centrally dispatched and 
do not run on the basis of utility economic dispatch. 

b. Please explain the similarities and differences between the operation of PEF’s 
generators and the operation of renewable energy provider’s generators. 

Response: 

See Responses to 1.a.’ 2.a. and 3.a. above. Also, PEF recovers the capital costs of its 
units in base rates without regard to a particular unit’s capacity factor. PEF power plant 
operating costs similarly are recovered in base rates or through adjustment clause mechanisms 
without regard to unit capacity factor. A renewable energy producer is not centrally 
dispatched, but production may be limited by other factors as discussed. 
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4. a. Please explain how renewable energ:y providers operate with regard to 
economic dispatch methodology. 

Response: 

A renewable generator will typically act consistent with economic dispatch if its 
output is bid into a centralized market, or if it has agreed to be subject to economic dispatch 
pursuant to a contractual arrangement with a utility. Absent those conditions, the renewable 
generator will not be subject to economic dispatch by a utility. 

b. How are the generators operated by a renewable energy provider impacted by 
economic dispatch? 

Response: 

The avoided energy payments received by a renewable generating facility are based 
upon a calculation of the econom!ic value of the electricity generated by the utility, Le. the 
utility’s avoided cost of generation. 

C. Please provide the Ieasoning for the response given for Interrogatory 4b. 

Response: 

See Response to 4.b. above:. 

d. For the generators in the F’EF’s fleet, please explain how the availability factor 
and the capacity factor will be similar to that for a renewable generator? 

Response: 

Generators in PEF’s fleet exhibit a range of availability and capacity factors for base 
load and peaking units that will differ h-om availability and capacity factors of renewable 
generators of varying technologies;. The terms “availability factor” and “capacity factor” have 
standard industry meanings that apply equally to PEF’s generation fleet and renewable energy 
producers. Those meanings are discussed in both the Direct and Supplemental Direct 
Testimony of Martin J. M a .  
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5. a. Please explain why the generating units at the Hines Energy Facility and the 
Tige:r Bay Facility ,are used by Mr. Marz in his testimony filed in support of 
PCS Phosphate as the basis for a comparison to the renewable energy 
provider’s generating units. 

Response: 

Those units are not used as a comparison to renewable units. Rather, those units are 
gas-fired combined cycle units that would operate in (a manner consistent with the avoided 
unit identified in both the 2007 and 2008 Ten Year Site Plans. Mr. Marz’ testimony uses 
these to highlight the actual capacity factor of combined cycle units on the PEF system. They 
serve as a benchmark to judge thle reasonableness of the proposed Capacity Factor used to 
establish a minimum capacity payment under the Standard Offer Contract. 

b. Is the reserve margin of 20%, maintained by Florida investor-owned utilities to 
insure reliability, included in the comparisons mentioned in Interrogatory 5a? 

Response: 

No. The Capacity Factor referenced in Interrogatory 5.a. reflects the calculation of the 
actual capacity factor: MW generated divided by Capac:ity*Period Hours* 100. 

C. 

Response: 

Doe,s the reserve margin impact the capacity factor of the generating units 
operated by the renewable energy provider? Please explain your response. 

No. Capacity Factor measures actual generation as compared to total generation 
available from the unit. 
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6. a. What is the meaning of the phrase “value of deferral contract” as associated 
with the Standard Offer Contract offered by PEF? 

Response: 

It refers to the calculation imethoclology specified in Rule 25-17.0832, F.A.C.. 

b. 

Response: 

Is the PEF Standard Offer Contract a value of deferral contract? Please explain 
your agreement or 1disagre:ement. 

Yes. Based on information and belief, the payment methodology is based upon the 
methodoIogy provided in Rule 25- 17-0832, F.A.C.. 
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7. a. Should the PEF Standard Offer Contract include capacity testing periods for 
rene:wable generators? Please explain your answer. 

Response: 

Yes. Capacity tests after the initial test are ai justifiable term of a Standard Offer 
Contract. As explained in the Dirlect Testimony of Martin Marz, an annual test is acceptable 
means for PEF to confirm the capacity of’a facility. However, a second test in any one year, 
if requested by PEF, should only be for cause, be no sooner than 6 months after the most 
recent test and to the extent there are any incremental costs, those costs should be subject to 
reimbursement by PEF. 

b. Is a committed capacity test of limited duration, such as two hours, adequate? 

Response: 

The “adequacy” of a committed capacity test of limited duration will depend on the 
technology utilized by the tested facility. The test period should, however, be of sufficient 
duration, to provide a full assessment of the capacity that the facility is capable of providing. 

C. Please explain how the capacity available for a few hours could replace a like 
capacity portion of ,an avoided unit that is available on a 24 hour basis. 

Response: 

There is no claim in Mr. Marz’ testimony that capacity available only for a few hours 
could replace a like portion of an axoided unit. A qualifylng facility is not required to possess 
identical operating characteristics as the avoided unit (just as utility coal, nuclear and 
combustion turbine units do not possess like operating characteristics). The capacity value 
should be based on an assessment of the operating characteristics of the renewable generators 
particular unit. Several renewable technologies (e.g., waste heat, biomass) are available on a 
“24-hour basis” and PCS Phosphate supports favoring such renewable technologies that can 
respond during periods of high utility syslem demand. 

d. How should the cornbined resources of the renewable generator combined with 
other PEF generators be utilized to ensure that electric energy is provided at 
least cost to the ratepayer? 

Response: 

Under the avoided cost terms of Rules 25-17.0825 and 25-17.0832, F.A.C., all 
renewable energy production is paid on a least cost basis to ratepayers (i.e., fossil-fueled 
based avoided costs), helps mitigaite Florida’s reliance on natural gas for electric generation, 
and improves environmental conditions. In a general sense, the FPSC pricing approach seeks 
to obtain all of the: benefits of renewable energy solely by paying the utility’s avoided cost. 
Removing impediments to the development of renewable resources would further Florida 
policies to obtain renewable resources ad least cost and works in support of the policy of 
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increasing the use and availability of renewable resources. Commission policies that promote 
maximum renewable energy production by existing facilities that are already connected to the 
grid and require DO further utility inf%as tructure investment and displace peaking generation, 
will promote a least cost strategy. 
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8. Please identify any witness(es) you intend to have testify in this proceeding 
and state the subject matter of eac‘h witness’ testimony. 

Response: 

Mr. Martin J. Marz will testify as an expert on energy-related supply contracts and 
will offer testimony regarding PEF’s proposed Standard Offer Contract’s terms and 
conditions that present problems for developers of renewable generation and are contrary to 
standard industry practice. 

Respectfully submitted, 

SI James W. Brew 
James W. Brew 
F. Alvin Taylor 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-520 1 

Attorneys for 
White Springs Agricultural Chemicals, Inc. 
d/b/a PCS Phosphate - White Springs 
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-- CEIRTIFICATE OF SE,RVICE 

I CERTIFY that a true and correct copy of the foregoing has been furnished by 

Electronic Mail andor U.S. Mail this 23rld day of Marc'h 2009, to the following: 

Jean E. Hartman --lXL'E7~ohnuBurnett 
Senior Attorney 
Florida Public Service Commission 
2540 Shumard Oak: Blvd. 
Tallahassee, FL 32399-0850 

PCS Administration (USA), Inc. 
Karin S. Torain 
Suite 400 
I 101 Skokie Boulevard 
Northbrook 1L 60062 

Progress Energy Service Company, LLC 
P.O. Box 14042 
Saint Petersburg, FL 33733-4042 
john. bunnett@,,pmmail.com _ -  

Paul Lewis, Jr. 
Progress Energy Florida, Inc. 
106 East College Avenue, Suite 800 

s/ James W. Brew 
James W. Brew 
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BEIFORE THE 
FLORIDA PUBLIC! SERVICE ClOMMISSION 

Docket No. 070235-EQ 
In  re: Petition for approval of standard 1 
offer contract for purchase of firm capacity ) 
and energy from renewabte energy producer ) Filed: July 2,2007 
or qualifying facility less thaa 100 k‘W tariff, ) 
by Progress Energy Florida, linc. ) 

PETITION TO INTERVENE, 
PROTEST OF PROPO6ED AGENCY ACTION AND 

PETITION FOR FORMAL ADMINISTRA4TIVE HEARING OF 
WHITE SPRINGS AGXICUILTURAL CHEMICALS, INC. D/B/A 

PCS PHOSPHATE - WHITE SPRINGS 

Pursuant to Sections 120.569 and 120.57(1), Florida Statutes, and Rules 25- 

22.039 and 28-1 06.201, Florida Administrative Code, White Springs Agricultural 

Chemicals, Inc. d/b/a PCS Phosphate - White Springs (‘‘PCS Phosphate”), through 

its undersigned attorney, files its Petition to Intervene and Protest to Commission 

Order No. PSC-07-0493-TRF-EQ, which approved the Standard Offer Contract of 

Progress Energy FIorida (“PEF”) for energy and capacity purchased from renewable 

energy and small qualifying facilities. In support thereof, PCS Phosphate states as 

follows: 

I .  The name and ad’dress of the affected agency is: 

Florida PubIic Service Commission 
;!540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

2. The name and adidress of the petitioner is: 

White Springs Agricultural Chemicals, Inc. 
d/b/a PCS Phosphate - White Springs 
15843 SE 78‘h Street, P.C. Box 300 
White Springs, Florida 32096 



3. All pleadings, motions, orders and other documents directed to the 

petitioner should be served on: 

James W. Brew 
F. Alvin Taylor 
Brickfield, Burchette, F.itts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, D.C. 20007-5201 
Phone: (202) 34.2-0800 
Fax: (202) 342-0807 
jbrewG?bbrslaw .- 
atavIorG?bbrslavv.com 

Karin S. Torain 
PCS Administration (USA), Inc., Suite 400 
1 101 Skokie Boiulevard 
Northbrook, IL 60062 
Phone: (847) 84.9-4291 
Fax: (847) 849-4663 
KSTorain@,Potashcorp.com 

Notice of ReceiDt of Aveney Action 

4. PCS Phosphate received notice of the Commission’s proposed agency 

action on or about June 12, 2007. 

-- Statement of Affected Interests 

5 .  PCS Phosphate is a manufacturer of fertilizer products with plants and 

operations in or near White Springs, Florida that are located within PEF’s electric 

service territory.’ PCS Phosphate receives electric service under various PEF tariffs. 

In addition, E’CS Phosphate uses waste heat recovered from the manufacture of 

sulfuric acid to cogenerate electric energy. This electric energy production is 

PCS Phosphate mines phosphate ore on approximately 100,000 acres (160 square 
miles) located in Hamilton County, Florida, and employs approximately 1,185 
individuals. 
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considered renewable energy pursua.nt to Section 366.91(2)(b), Florida Statutes. 

PCS both uses that renewable energy to offset its load and sells excess energy to 

PEF. 

6. In the above-referenced docket, Commission Order No. PSC-07- 

0493-TRF-EQ (the “0rder”)I approved PEF’s !Standard Offer Contract for 

purchasing fi:rm capacity and energy from rene:wable energy producers and 

qualifying facilities with a capacity less than 1010 MW. This Standard Offer 

Contract is intended to implement Section 366.91, Fla. Statutes, which articulates 

an express state policy to promote renewable energy production. The PEF Standard 

Offer Contract, however, will undennine rather than effectuate that policy. The 

Standard Offer Contract imposes unnecessary and onerous terms, and offers 

contract payments that are understated and inadequate. CoiIectively, those prices 

and terms will have a chilliing effect on renewable energy development and 

production. 

7. Further, PEF’s standard offer capacity payments are linked to the 

utility’s decision first announlced in its 2007 Ten Year Siting Plan (“TYSP”) to 

abandon a planned coal-fired generation addition for 2013. PEF instead will rely 

on increased power purchases and natural gas-fired generation. This change in 

course shown in the 2007 TYSP will lead to a PEF system that gets 44% of its 

energy from oil- and gas-fired’ generation (compared to 32% today). This year’s 

TYSP charts ix course wholly at odds with express Florida policy to reduce its 

already excessive reliance on natural gas and restore a more balanced generation 

fuel mix. That TYSP policy, which is not sustainable, understates the full avoided 

cost that should be reflected in the renewable standard offer. 
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Disputed Issues of Material Fact and Law 

8. 

the following: 

9. 

Disputed issues of material fact and law include, but are not limited to, 

PEF’s Avoided Costs RLrtes Are Understated On the same day that PEF 

submitted its petition to approve its Standard Offer Contract, the utility also submitted 

the 2007 version of its TYSP. For purposes of tlhis proceeding, the 2007 TYSP 

contained one significant change from the 2006 TYSP. Specifically, in the new TYSP, 

PEF removed two supercritical coal-fired generating units from its planned generation 

capacity additions. Construction of these units, according to the 2006 TYSP, was 

scheduled to commence in June 2008 arid June 2009, re:spectively. 

10. As a direct result of the removaI of these units from PEF’s planned 

capacity addition, the next avoidable fossil heled unit identified in PEF’s TYSP will 

now be a combined cycle unit scheduled to come into service in 2013. Thus, because 

under the new TYSP there will be no unit to be “avoided” until 2013, PEF offers no 

“normal” monthly capacity payment to FU?/QFs until 2013 (except for those received 

pursuant to the prepayment options for post-2013 capacity). 

11. PEF’s avoidance of the monthly capacity payment for calendar years 

2010, 201 1 and 2012 discourages the production of renewable energy for sale to PEF. 

Consequently, the Commission ,should have completed its review of PEF’s TYSP before 

accepting PEF’s Standard Offer Contract. This review of the TYSP should include a 

thorough inquiry into the basis of PEF’s decision to remove the coal-fired facilities from 

the utility’s planning horizon. 
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12. PEF’s removal of the planned coal-fired units and determination to 

increase its reliance on natural gas and power purchases is openly at odds with the 

Florida goal tal reduce reliance on natural gas for electric generation and improve the 

diversity of the: fuels utilized by Florida’s generators. PEF concedes in its 2007 TYSP 

that, as a result of its decision to remove the coal-fired facilities and construct primarily 

natural gas-fired units for its additional capacity needs, natural gas will be the energy 

source for 43.6% of PEF’s energy needs in 201 1, more than double the percentage in 

2006. See PEF’s 2007 TYSP, Schedul~: 62. This increased dependence on natural gas 

will undoubtedly lead to higher prices to PEF’s customers. The Commission should 

carefully examine the validity and basis for PEF’s removal of the coal-fired facilities, in 

both this proceeding and in the proceeding for PEF’s 2007 TYSP before approving a 

Standard Offer payment schedule. 

13. PEF’s Standard C’fler Contract is Unnecessarily Complicated As 

currently constructed, the Standard Offer Contract consists of approximately seventy 

pages of contractual Ianguage that includes a number of excessive restrictions and 

unneeded obligations that will deter renewable energy investment and production. These 

are discussed in greater detail1 below. Any potential renewable energy producer 

confronted with the Standard Offer Contract must question whether the substantial 

undertaking required to satisfy the numerous conditions is worthwhile. 

14. Contrary to the direction of Section 366.92, Florida Statutes, the proposed 

mess of terms and provisions will1 neither “promote the development of renewable energy” 

nor “minimize the costs of power supply to electric utilities and their customers.” 

15. In contrast to the unnecessarily burdensome procedures proposed by PEF 

for its Florida operations, the treatment of RF/QF analogous generators in North Carolina 
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and South Carolina by PEF’s affiliated utility (Progmss Energy Carolinas) demonstrates 

that a more straight-forward, uncomplicated approach can be implemented. Specifically, 

the tariff provisions in South Carolina cnIy encompass three pages, and in North Carolina, 

five pages. Within this limited space, Progress Energy Carolinas is able to clearly set 

forth the payments that a supplier can e:cpect to receive as well as the conditions necessary 

to receive those payments. This concxe presentation of the conditions surrounding the 

provision of alternative energy supplies is much more conducive to the development and 

utilization of these resources than PEF’s current proposal, as this simple approach reduces 

the burden placed on both the supplier and the utility. The Commission should require 

PEF to revise the Standard Offer Contriict to simplify ils terms and reduce the disculty of 

compliance with those terms. 

16. The Standard OEer Contract C0ntain.s Unnecessary and Burdensome 

The Standard Offer Contract imposes significant obligations and Requirements: 

restrictions on potential renewablr: energy suppliers with no corresponding 

responsibilities imposed on PISF. The Commission’s approval of these contractual 

terms may reduce PEF’s costs,, but only by eliminating the likelihood that renewable 

suppliers will agree to contract with PEF. However, using potential cost saving to 

justify such onerous terms is i3t odds with the intent of the Florida Legislature. As 

Senator MichlaeI S. Bennett (explained to the Commission, the Florida Legislature 

“expected [the: Commission] to take sclme serious steps that looked at the future of the 

State of Florida and understood the Idifference between price and cost.”* Thus, to 

address its statutory obligation to promote the development of renewable energy, the 

2 Transcript of November 9, 2006 hearing on the Proposed Amendments to Rule 25- 
17.0832, F.A.C., Firm Capacity and Energy Contracts, Docket No. 060555-E1 at 
10-1 1. 
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Commission needs to require PEF to modify the following terms: 

(a) Section 2 - Right of Inspection: The Standard Offer Contract 

provides that IPEF “shall have the right at aZZ times to inspect the Facility and to 

examine any lbooks, records, or other documents of the RF/QF that PEF deems 

necessary . . .” (emphasis added). This provision grants PEF an unlimited right to an 

RF/QF’s facility and books that are not typical of wholesale power sales agreements. 

For example, in neither of the two power supply agreements that PEF filed with the 

Federal Energy Regulatory Cornmission (“FEW”) in the last year3 did PEF grant the 

capacity purchaser such unlimited access to its facilities or its records. 

The unchecked access sought by PEF would complicate the ability of a supplier 

to operate its facility efficiently, espl:cially in the case of a cogenerator like PCS 

Phosphate, whose primary business focus is its mining operations. To avoid this 

provision becoming a tool to dampen an RF/QF’s desire to interact with PEF, the 

Commission should establish reasonable limits on PEF. For example, the Commission 

should restrict PEF’s access to a facility to normal business hours and should impose a 

3 PEF, filing as Florida Power Corporation, submitted two power supply agreements 
with FE:RC in the past year. The first was a five-year full requirements Cost- 
Based Power Sales Agreement with the City of Mount Dora, Florida (“Mount 
Dora Agreement”) which was submitted on November 1, 2006 in FERC Docket 
No. ER.07-141-000. The second agreement was a Cost-Based Power Sales 
Agreement with Seminole Electric Cooperative., Inc. (“Seminole Agreement”) in 
which F’EF committed to provide 150 MW of system intermediate capacity and 
associated energy, and 1600 MW of seasonal capacity and associated energy, 
starting in 2014 and continuing for six years. Tlhis agreement was filed on March 
30, 200’7 in FERC Docket No. E:R07-692-000. The Mount Dora Agreement and 
the Serninole Agreement are referred to colIectively as the “PEF Supply 
Agreements.” The sections of the Mount Dora Agreement and the Seminole 
Agreement cited herein are provided as Attachment A and Attachment B, 
respectively. 
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reasonableness requirement on PEF’s exercise of any right to facility inspection and 

record examination. 

In addition, the Standard 0ffi:r Contract plitces no obligation upon PEF to 

maintain books and records that suppcrt its energy paiyments and operational decisions 

directly affecling the RF/QF. By comparison, in the above-referenced FERC-filed 

wholesale PEF Supply Agreements, the recordlteeping requirements apply to 

symmetrically to both par tie^.^ 

(b) Section 5(a) - Conditions Precedent: Pursuant to this section, 

within twelve months of the execution of this contr,act, the supplier must, inter alia, 

have (i) obtained firm transmission service, (ii) obtained all required Project Consents, 

(iii) obtained all required Finlancing Documents, (IIV) obtained all required Project 

Contracts, and (v) satisfied the insurance requirements. While many of these 

provisions can1 be satisfied by an existing facility, they may be infeasible for an entity 

that is seeking to develop a new generating facility to meet PEF’s power needs. For 

example, a project developer often may not enter into a firm transmission service 

agreement or a fuel supply agreement such a long time before its project has been 

completed. Furthermore, some of requirements that must be fulfilled, including most 

of the Project Consents, are riot fully within the developer’s control. Indeed, PEF 

likely will have control over the satisfaction of several of the Conditions Precedent, 

e.g., the elecitrical interconnection and operating #agreement and the transmission 

service agreernent, thus providing it with the direct ability to affect a developer’s 

capacity to satisfy the Conditions Precedent. 

See Seminole Agreement:, $0 9.4 and 9.5, and Mount Dora Agreement, Article 17. 
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(c) Section 6.2 - Ownership and Offering For Sale of Renewable 

Energy Attributes: By granting I’EF an unconditional right of first refusal to 

purchase any Environmental Attributes, the Standard Offer Contract ignores the 

possibility that an existing lilF/QF may have a pre-existing commitment for its 

Environmental Attributes. As a result, the RF/QF could not satisfy this term of the 

Standard Offer Contract and would be precluded from supplying PEF. To remedy this 

oversight, the Commission should require PEF to incorporate an exception for those 

cases where a RF/QF has sold or otherwise committed its Environmental Attributes 

prior to the execution of the Standard Offer Contract. 

(d) Section 6.3 - Use of Interruptible Standby Service for Start-up: 

PEF offers no reason for restricting a RF/QF’s abiIi1.y to utilize interruptible stand-by 

service tariffs. There is no 1e:gitimate basis for this provision, which serves only to 

increase the rates that PEF cain co1lec;t from the RF/QF or unreasonably limit W / Q F  

access to this service. This requirement should be stricken from the Standard Offer 

Contract. 

(e) Section 7.3 - Committed Capacity Test Results: PEF’s 

requirement that an RF/QF “demonstrate[] at least one hundred percent (100%) of 

Committed Capacity” is an unreasonable requirement that contradicts standard 

industry practice. Typically, unit-specific power purchase agreements either will 

accept as satisfactory a test result that is within a few percentage points of the 

committed capacity (e.g., 97%:) or adjust the capacity results to reflect operational and 

environmental conditions. This adjuatment approaclh is especially appropriate in the 

context of RF,IQF facilities for which the fuel sources are not comparable to the fossil 

and nuclear .fuels of traditional power plants, and because cogeneration RF/QF 
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facilities may be subject to operational constraints imposed by the affiliated industrial 

operations. 

( f )  Section 8.2 - Test Period: Similar to the Committed Capacity Test 

Results proviiiion, the test period set forth by PEF to establish a facility’s capacity is 

incompatible with the nature of renewable energy facilities. For example, a solar- or 

wind-powered facility that is subject to the vagaries of the weather cannot be expected 

to maintain a steady capacity for a twenty-four hour period. In order to comply with 

its dual responsibility to promote renewable energy while minimizing costs, the 

Commission must recognize that the RF/QF facilities favored by the Florida 

Legislature are not the same as PEF’s historic fos!;il- and nuclear-fueled units, and 

thus the Standard Offer Contract must be revised to accommodate the operational 

realities of RF/QF facilities. In fact, renewable energy production facilities that 

demonstrate utility-like performance capabilities should receive preferred rather than 

punitive treatment. 

(g) Section 10.11 - Delailed Annual Plan: PEF’s requirement that an 

RF/QF facili1.y prepare a “detailed plan of the electricity to be generated by the 

Facility and delivered to PEF for each month of the following calendar year” imposes 

an impractical obligation upon an RI:/QF. Solar- and wind-powered RF/QFs cannot 

forecast weather conditions in detail for the next year. Likewise, an RF/QF with an 

associated inclustrial load cannot predict in detail its precise generation output for the 

forthcoming year, as the output will be affected by market conditions for the industrial 

product. 

(h) Section 10.4 - Requirement to Provide “total electrical output”: 

Many RF/QFs, especially a cogenerator like PCS Pihosphate, produce electric energy 
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in support of an industrial or comn-ercial operation. PEF’s requirement that the 

W/QF provides its “total electrical output” to PEF effectively mandates a “buy all/sell 

all” arrangement that undercuts the net metering options provided by Rule 

25- 17.082(3)(2~), Florida Administrative Code. This provision of the Standard Offer 

Contract is contrary to existing practice and Commission rules for cogenerators, and 

should be rejected. 

(i) Section 10.54 - 2417 Operating Personnel: Due to their 

operational nature or the sophistication of their administrative software, some RF/QF 

facilities do not require operational personnel to remain on duty around the clock. As 

a result, PEF’s requirement tha.t “operating personnel are on duty at all times, twenty- 

four (24) hour,s a calendar day iand seven (7) days a week)‘) may impose an unnecessary 

operating expense that could make an RF/QF economically infeasible. PEF has not 

shown that this provision, which unriecessarily intrudes on a renewable producer’s 

operational and business practices, is required for any legitimate reason. It should be 

deleted from the Standard Offer Contract. 

(j) Section 10.5.6 - Three Day Fuel Supply: PEF again attempts to 

impose a requirement that is iunnecetsaty, burdensome, and may be inapplicable to 

many RF/QFsb in any event. Unlike a traditional utility’s coal- or nuclear-fired 

generating facility, RF/QFs tha.t utilize solar, wind and waste heat energy do not keep 

a fuel supply conveniently statshed in some on-site storage area. The Commission 

must require 12EF to delete this provision, or, at a minimum, incorporate sufficient 

flexibility within this and other sections of the Standard Offer Contract to 

accommodate the different characteristics of RF/QFs. 
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(k) Section 11.1 - Performance Security: There are two substantial 

problems with PEF’s collateral requirements. First, the requirements are entirely one- 

sided. Although the term “Eligible Collateral” is defined to include collateral of both 

the RF/QF and PEF, Section 1 1  clarifies that this “dual” nature of the collateral is in 

reality a sham, as there is no actual requirement for PEF to provide any form of 

collateral for the benefit of thr: RF/QF. Thus, even though an RF/QF may be owed 

significant monies by PEF for the capacity and energy provided, PEF bears no 

obligation to provide any guarantee to the RF/QF under the contract. 

The second critical issue is the actual amount of collateral required from the 

RF/QF. Pursuant to Table 2, an RF/QF with the highest credit rating and providing 20 

MW of capacity would be required to commit $900,00O/year initially just to sell power 

to PEF. PEF has offered no explanation for why such a significant sum is necessary. 

The inequitable nature of this provision is contrary to how PEF has transacted when it 

supplies capacity and energy. In the earlier referenced PEF Supply Agreements, the 

“Acceptable Creditworthiness” provisions apply to both parties.’ Additionally, neither 

party is required to provide any collateral so long as it maintains “Acceptable 

Creditworthiness,” and the amount of collateral required is tied to the purchaser’s 

bills, and not to a credit rating. As with PEF’s own wholesale power transactions, 

credit requirements should be flexible and cornmensurate with the financial 

capabilities of the parties. For large entities possessing strong financial parameters, no 

credit requirenients should be necessary or required. 

5 See Seminole Agreement, $3 9.6 - 9.10 and Mount Dora Agreement, Article 
S(a>-(9 
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(1) Section 12 - Termination Fee: PEF imposes a significant 

obligation on iln RF/QF with no corresponding obligation on itself. While PEF should 

recover “prepaid” capacity payments when the associ,ated capacity was not actually 

provided due to the legitimate termination of the contract, PEF also must be 

accountable to1 RF/QF if a contract is terminated due to PEF’s fault. To this end, the 

Commission :should recognize that an RF/QF developer incurs many financial 

obligations that are tied to the revenues from the Standard Offer Contract. To protect 

the developer’s investment, the Commission should, in the event of contract 

termination due to PEF’s fault, requirt: PEF to pay a termination fee corresponding to 

the costs that the RF/QF incurred in reliance on PIEF’s fulfillment of the Standard 

Offer Contract. 

(m) Section 14 - Defautt: As an extreme example of the one-sided 

nature of the Standard Offer Contract, not a single one of the fourteen events of 

default listed in this section applies tcr PEF. For example, pursuant to Section 14(i), 

the RF/QF is in default if it breaches any material provision of the Standard Offer 

Contract but there is no penalty for PEF’s breach of any material provision. Likewise, 

PEF can declare the RF/QF in breach if bankruptcy proceedings are initiated against 

the RF/QF, but the RFIQF has no protection if PEF befalls a similar fate. indeed, the 

Standard Offer Contract does not even provide a clear basis for the RF/QF to declare 

PEF in default if PEF simply refused to compensate the RF/QF for the capacity and 

energy provided. 

The Commission must recognize that no ratilonal supplier would accept this 

section. As an example of !his section’s incompiztibility with standard industry 

practice, in the Edison Electric Institute’s Master Power Purchase & Sale Agreement, 
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the events of default apply to both p.arties equally and clearly states that a failure to 

make a required payment is grounds for default. P13F employs a similar approach in 

the PEF Supply Agreements, where thirteen of the fourteen total specified events of 

default apply equally to both parties.6 The Commi.ssion must afford an RF/QF with 

the same protections and remedies provided to PEF. 

(n)Section 17 - Insurance: Although an RF/QF is required to 

maintain insurance coverage, there is no corresponding obligation for PEF to provide 

analogous coverage for the RIF/QF. The Commissilm should require PEF to explain 

why any insurance requirement is necessary, as it bears no insurance obligation in its 

wholesale power supply agreements with Seminole Electric Cooperative and the City 

of Mount Dora, Florida. To the extent the Commission concludes that any insurance 

requirement i:s necessary, the insurance obligations should apply equally to PEF and 

the renewable energy supplier. 

(0) Section 18.1 - Force Majeure: REF would not permit an RF/QF to 

claim force majeure for an equipmem breakdowns and other issues unless the RF/QF 

“can conclusively demonstrate” to PEF’s satisfaction that the event was not 

foreseeable or negligent. Force Majeure provisions are a basic element of wholesale 

power transac.tions, and there is no bsasis for PEF to impose more onerous terms on 

renewable energy producers thian the terms common to industry practice. To remedy 

this fault, the Commission should modify the Standard Offer Contract to apply equally 

to both parties and remove PE,F’s discretion to arbitrarily reject an RF/QF’s claim of 

force majeure. To this endl, the Commission could replace the force majeure 

provisions in the Standard Offer Contract with the force majeure provisions of either 

6 See Seminole Agreement, 4 12.1, and Mount Dora Agreement, Article 15. 
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of the PEF Supply Agreements, as they impose symmetrical terms on both contractual 

parties.' 

(p) Section 19 - Representations andl Warranties: As with so many 

other sections of the Standard Offer Contract, only the RF/QF has to make any 

representations, warranties or covenants. PEF has provided no explanation for why 

the RF/QF should be required to make these representations and it should have to bear 

no corresponding obligation. In the PEF Supply Agreements, PEF made similar 

representations: and warranties to those it seeks from the renewable energy supplier,' 

so there is no apparent reason why PEF cannot makle the same representations in its 

Standard Offer Contract. Mort:over, tcD the extent PEF seeks to obtain more detailed 

representations from a renewable supplier than it provides when it supplies power, 

PEF should be required to justify any differences. 

(9) Section 20.4 '- Assignment: The Standard Offer Contract prevents 

an RF/QF from assigning the agreement to any entity, including any affiliate or 

successor in interest, unless it receives PEF's approval. Moreover, PEF does not even 

have to satisfy a reasonableness standard in order to justify its rejection of a proposed 

assignment. PEF, on the other hand, has no restriction on its ability to transfer the 

agreement. 

The Commission should revise the assignment language so that it is 

symmetrical and applies evenly to bot3 parties. In addition, neither party should be 

able to unreasonably withhold its consent to an assignment. These suggested changes 

would be conr;istent with standard industry practice as well as the PEF Supply 

See Seminole Agreement, 9 17, arid Mount Dora .Agreement, Article 27. 

See Seminole Agreement, 5 1 1 ,  arid Mount Dora ,Agreement, Article 13. 

7 
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 agreement^,^ which could be utilized as a model for developing more equitable 

language. 

i(r) Section 20.14 - Record Retention: Although the RF/QF must 

retain its performance records i’or five years, PEF is under no concurrent obligation to 

retain any of its records relevant to the agreement. The Commission should impose 

the same obligation of PEF as F’EF would impose on am RF/QF. 

-- Ultimate Facts Alleged! 

17. The absence of any capacity payment to RF/QFs for the 2008 through 

2012 period is (a direct resuIt of PEF’s decision to remove the two coal-fired generating 

facilities from its 2007 TYSP. 

18. :The Commission has accepted PEF’s Standard Offer Contract, including 

the absence of capacity payments for the 2008 through 2012 period, before it completed 

its evaluation of PEF’s TYSP. 

19. PEF’s RF/QF program generally, and its proposed Standard Offer 

Contract specifically, will discourage the development of and investment in renewable 

resources in contradiction of the intent ofthe Florida Legislature. 

20. PEF’s W/QF program generaily, and its proposed Standard Offer 

Contract specifically, will increase PEF‘s dependence on natura1 gas and thus decrease 

its fuel diversity, in contradiction of the intent of the Florida Legislature. 

21. F’EF’s increased reliance on natural gas will discourage renewable energy 

development and increase energy costs for all PEF custoimers. 

22. F’EF’s RF/QF program generally, and its proposed Standard 

See Seminole Agreement, 5 18.5, and Mount Dora Agreement, Article 18. 
16 
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Contract specifically, is unnecessarily complicated and burdensome. 

23. PEF’s proposed !Standard Offer Contract imposes on renewable suppliers 

onerous and one-sided obligations that do not comport with standard industry practice. 

Laws Entitling Petitioner to Relief and Relation to Alleged Facts 

24. The rules and statutes entitling PCS Phosphate to relief include but are 

not necessarily limited to the following: Sections 120.569 and 120.57(1), Florida 

Statutes, which entitle PCS Phosphatt: to an admini,strative hearing for the reasons 

presented above; Section 366.91 and 366.92, Florida. Statutes, which enumerate the 

requirements to promote the development of renewable energy resources; and Rules 

25-17.200 through 25-17.3 10, FIorida Administrative Code, by which the Commission 

has implemented the requirements of Section 366.9 1. 

17 



m i e s t  for Relief 

WHEREFORE, White Springs Agricultural Chemicals, Inc. d/b/a PCS 

Phosphate - White Springs respectfully requests 

(1)  that the Commission enter an order allowing it to intervene as a full party 

in this docket; 

(2) that the Commission conduct an administrative hearing to determine 

(a) whether IPEF’s proposed capacity rates accurately reflect its 

true avoidled costs; 

whether the tenns and conditions of the proposed Standard 

Offer Contract will discourage the development of renewable 

energy resources; and 

(3) that the Cornmission grant PCS Phosphale such other relief as may be 

deemed appropriate. 

Respectfully submitted this 2”d day of July, 2007, 

/s/ Jam.es W. Brew 

James W. Brew 
F. Alvin Taylor 
Brickfisld, Burchette, Ritts & Stone, P.C. 
1025 T.homas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
Phone: (202) 342-0800 
Fax: (21D2) 342-0807 
j brew@bbrslaw .corn 

.Attorne.ys for 
White Springs Agricultural Chemicals Inc. 
d/b/a PCS Phosphate - White Springs 

18 



-- CERTIFICQTE OF SERVICE 

I hereby certify that a true copy of the foregoing Petition to Intervene has 

been furnished by electronic rna.il and 1J.S. Mail this ;!"d day of July 2007 to the 

following individuals: 

/s/ James W. Brew 
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Novmber 1 , 2006 

Honorable Magaiie Roman Sakis 
Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C:. 20426 

Regarding: RoMa Power Corparatfon; 
Cost=Bamd Power Sale0 Agreement 
with Iths City of 
bocket NO. 

Dear Secretary Salas: 

. . .  . .  . _  
. _.-_ . . -  

Florida Power Corporatiwt ("FPC"), doing business as Progress Energy Florida, 
Inc., hereby files, pursuant to Secction 205 of the Federal Power Act, a cost-based 
power sales agreement with ths Crty of iMount Dora, Florida ("Mount Dora"). FPC 
respectfully requests that the Commission accept this power sales agreement 
("Agreement") for filing sixty d a p  after tlhe date of this filing and grant an effective date 
for the Agreement of January 1, :2007, which is the date that service commences under 
the Agreement. 

A. DESCRIPTION OF THE MOUNT 0)ORA AGREEMENT 

The Agreement provides that FPC will provide and Mount Dora wit1 purchase 
capauty and energy to serve all of Mourrt Dora's load requirements for a five-year 
period beginning January I, 2007 throqh December 31, 201 4 .  Article 3 of the 
Agreement provides that FPC and Mount Dora may agree to a minimum three-year 
extension (or a longer extension) of the Agreement if #! is mutually agreeable to the 
parties.' The product that FPC is; sellingt to Mount Dora shall be as firm as FPCs 

1 Any extension d this Agreement, irduding Ihe rates tor the eoctension. wld be submitted to the 
Commission for filing in 8ecofdana) with the Commission's requirements. 
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PCIWER SALES AGREEMENT 

BETWEEN FLORIDA POWEIR CORPORATION, DOING BUSINESS AS 
PROGRESS ENERGY FLORIDA, INC. 

AND 
CITY OF MOUNT DORA 

This Agreement for t h r ~  purch;mse and sals d electric capacity and energy (the 

"Agreement") dated as of &b'b 17 ,2006, Is made and entered Into by 

Fbrids Power Corporstlon, dolng business as ProQrw Energy Flwida, tnc. (the 

'Compenfl and the City of Mount D D ~ ,  Florida (the 'Customer" ). The Company and 

the Customat LVB Mxnetimea herein referred to IndMduelly as e 'Paw and dWhly 

as the Tartles.' 

WHEREAS 

1. The Compeny fs a public utiIii 8s dew fn the Federal Powur Act and 

sells ekctrk capadty and mew to other utilities for reseb; 

2. 

3. 

The Customer is a murWpsOyswned electric dWutkn utflity; and 

The Psrtiee detrirs that the Company Hell to the Culitomer end the 

Customer purchase from the Company all d Its requirements for etectric capacity and 

energy purrursnt to the twms and condftions set out in thlit executed Agrement. 

NOW THEREFORE 

In mdderatkn of the mutual covenants end aareemts  hereln contalned, the 

Parties agree as fdbwr 

b e d  by: R. Alexander Glenn 
Issuedon: November 4.2006 Effecttve: January 1,2007 
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determined based on the hlghest aggregate kW usage as measured at the Point@) of 

Wiry during any two (2) consecutive 1fi-minute periods of each billing period, as 

compensated for incurred Lassies from the Point@) af Receipt. 

(ii) The tdal  monthly billing lenergy shall be determined based on the 

accumulation of 15minute metrered va~lues as rneasiJred at the Paint(s) of Oelivery for 

each billing perbd and compensated for Losses froni the Point(8) of Receipt. 

ARTICLE 7. 
T'RANSIYISSION SERVICE 

(8) h is the customer's responsibility to arrange and pay for transmission and 

ancillary senrice for the delivery of energy under this Agreement from the Point(s) of 

Receipt to the Point(s) of Delivrtry. There shall be no redudion in the Customer's 

payment obligation as a resuft of curtailments, intemjptions, or reductions of 

transmission senrice or ancillary service. 

(b) Ulna the mmmencemt date of the Delivery Period (and during the 

Delivery Period, on an as-needed basiis), the Company shall, at the option of the 

Customer, ad as the transmission agent for the Customer under the terms of a 

separately negotiated agreement. 

ARTlCLE 8. 
PAYMENT OF INVOICES; CREDIT SECURITY 

(a) The capaclty and eneTQy' supplied under thb Agreement shall be subject 

to a true-up of the Monthly Fuel Charge in accordance herewith. The Company shall 

deliver to the Customer an invoke identifying and itmizing ( i )  the Capacity Charge for 

that month; (ii) the estimated Monthty Fuel Charge for that month which is equal to the 

product of the Monthty Energy IDelivened multiplied by the estimated Fuel Charge for the 

calendar month (which iS the actual F I J ~  Charge for the previous calendar month); (iii) a 
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true-up of the estimated Monthly Fuel Charge included in the previous calendar month's 

bill (where the true-up credit or (charge, as applicable, is qua1 to the actual Fuel Charge 

of the previous calendar month minus the estimated Fuel Charge of the previous 

calendar month multiplied by the Monthly Energy Deliired for the previous calendar 

month); (iy) the Non-Fuel Energly Charge. Invoices supplied hereunder shall be 

fended monthly by the Compimy as isoon as reasonabJy practical after the first day of 

each month for the prior month's capacrty and energy and shall be due when rendered 

and payabie within thirty (30) days from the date the Customer receives the invoice. An 

example of the Company's invoices is provided 85 EXHIBIT C. All payments made to 

the Company by tha Customer Iherwnder shall be by electronic funds transfer or other 

mutuaHy agreeable method(s) to the armunt designated by the Company- Invoices not 

paid within said thirty (30) days shaH b 3  deemed delinquent and shall a m e  interest at 

the lntenest Rata In the case of 8 disputed invoice, the Customer shall (1) pay the 

invoice to the Campany during Ihe thirty (30) day payment period and (2) provide to the 

Company, prior to the expiretiW~ of the thirty (30) day payment period, written 

notification of the amount of the h v d m  that is in dispute and the mason8 therefor. The 

Company and the Custumer shnll rUUy cooperate with each other to resolve the dispute 

within t h i  (30) days from the date that the Company receives written notification of the 

dispute. If the Partks cannot retsolve tlhe dbpute wittiin the t h e  period, either Party 

may seek to resolve it pursuant to ARTICLE 16 hereof. If the Customer does not pay 

an invoice or dispute it pursuanl: to the provisions set out above, the Company may 

exercise its rights as set out in tihis AR'nCLE 8 and irk ARTICLE t 6 hereof- 

- 

(b) The Parties shan <at ail tirnes each maintain Acceptable C r e d i i i n e S s  

or shall provide Performance Assurance to the Non-M&ed Party. To maintain 

towed by: R. AJexmdw G b n  
tsusdcn: Novsmbsrl.MoB Elfedtve: January 1.2007 
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Acceptabte Creditworthiness. the Parties shall not be! in default of any payment 

obligations as set out in ARnClE 6(a)t and ARTKXE %(ani) hereof and: 

ti) the Parties shall oach miaintain either a credit rating (Le. the rating 

assigned to its unsecured mior long-term debt obliations or Underlying Rating 

if there is no unsecured senior hmg tsm debt) by Standard 8 Poor's of at least 

BBB- and/or a Long Twnn Issuer or Underlying Rating, if there is no Long Tern 

Issuer Rating, from Moocfy's fnvestor Services of at !east 8aa3; or 

(ii) 

(i), the Party shall provide three (3) years of its, most recent financial statements 

to the d f t e r  Party which will be rtvaluated in a m e r c i a l f y  reasonable manner 

ta demonstrate to the other Party's rsasonabiet satisfaction tha? the Party  me&^ 

standards that are at leaid equivalent to the standards underlying the credit 

ratings set out in substxiion (i)- 

(c) 

if a Party does not have Eommerdal credit ratings as set out in subsedion 

'Performance Assurance' shall mean o m  of the foltowing: (a) as to either 

Party, an unconditional and irrevoabki Letter of Credit or a cash deposit equal to the 

amount that the Perties estimatc3 that tlw Customer wUM owe to the Company for the 

three months of the calendar year in whkh the Customer's bilk are expeded to be the 

highest or @) 8s to the Customer, e d ~ ~ n c e  payment for each month's sewice based on 

the Company's estimate of the mnount thst the Customer will owe for that month, paid 

not less than five (5) days prior lto the beginning of the month, and trued up at the time 

of the second succeeding month's advance payment to refted the actual mount the 

Customer owes. The Company shall pay interest on any prepayments made pursuant 

to this ARTICLE 8(c) at the Interest Rate. 

Issued by: R. AIexander Glenn 
Issued on: November 1.208 Effective: January 1.2007 
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(d )  If a Party that originally demonstrates Acceptable Creditwarthiness 

subsequently fails to maintain Acceptable Creditworthiness, as determined by the Nan- 

Affected Party, the Non-Affeckf Party shall n o w  the! Affected Party within five 

Business Days of the date on which it no longer meets the Acceptable Creditworthiness 

standards and shall request tham to provide Perfomnce Assurance to the Non- 

Affected Party within thirty (30) IBusineiw Days of the date on which it ceased to 

maintain Acceptable Creditworthiness. 

(e) If an Affected Party fails to provide Parfmnance Assurance as set out in 

this ARTtCLE 8, then: 

(i) in the event that the Customer is the Affected Party, the Company may 

suspend senhe to Customer, provided that the Company notifies the Customer 

in writing of its intent to suspend1 senrice at leest thirty (30) days prior to the date 

on which service is to be suspended to give the Customer time to currect the 

defidency ('Cure Period"). The Company's right to suspend service hereunder 

shall be in addition to its right to take adion for defauk pursuant to ARTICLE 15 

he&, 

(ii) in the event that the Company is the Affected Party, the Customer may 

terminate this Agreement, pnwkjed that the Clustmr nofiAes the Company m 

writing of its intent to temninate trer/lce at least thirty (30) days prior to the date 

on which termination is to occur to give the Company time to correct the 

defichcy ("Cum Pa"). The) Customer's nght to terminate service hereunder 

shall be in addition to its right to take action for default pursuant to ARTICLE 15 

hereof. 

- 
ksued by: R. Alexander Glenn 
Issued on: Novmber 1.2006 Effective: January 1,2007 
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( f )  If a Party to this amtract that has previously been deemed to not exhibit 

Acceptable Creditworthiness is subsetpentty upgraded to Acceptable Creditworthiness 

pursuant to ARTICLE 8(b), or tlhe Party's audited financial statements demonstrate, 

after being evaluated by the Nav~-AffecW Party in a commwcialty reasonable manner, 

that they ace considered to be of m p t a b l e  Creditworthiness. then the Non-Affected 

Party shall notify the Affected Party wilthin five Business Days of the date that it shell 

return any Performance Assuralnce being hew by ther Non-Affected Party within thirty 

(30) Business Days of the date on which it gained Acceptable Creditworthiness. 

ARTICLE 9. 
TAXES 

{a) General. The Company and the Customer shall each us8 reasonable 

efforts to minimize taxes applffiable to the transactions to be carried out under the terms 

of this Agreement. Either Party,, upon witten request of the other, shall provide a 

certificate of exemption M athe'r reasonably satisfactory evidence of exemption if such 

Party is exempt from taxes, and shall I J S ~  reasonable efforts to obtain and cooperate 

with obtaining any exemption from or 1v3dudion of tax. 

(W Bpnlicclble TuClWp. 

(i) The Company shall be responsible for aU existing and any new 

sale, USB, transportation, ex&), business and operation, ad velor\sm, or other 

similar tax, imposed or L3vied by any governmental autfmrity relating to the 

energy prior to its delieiry to Cirstmer at the Polnt(s) of Receipt. 

(h) The Customer shall be responsible for all existing and any new 

sale, use. transportation, excise, ad valonem, or other similar tax imposed or 

levied by any governmental aulhority relating to the sab, use or consumption of 

energy at and af€er its receipt by Customer at the Point(s) of Receipt. 
I__ 

lsswdby: R.AlexanderGbm 
Imuedon: November 1. MOB Effecbive: January 1,2007 
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reasonaMe attorney's fees), damage (w injury to persons, and property judgments in a 

total amount that iS in excess OB $100,000 per incident. In no event shall this Article 11 

apply to a failure by a Party to perfom, any term or condition of this Agreement, 

including, but not limited to, a hailurn to pay the other Party under this Agreement, an 

Event of Defautl under this Agreement or a breach of this Agreement- 

AFtTlCLE 12. 
PIERYITS AND EASEMENTS 

The Customer shall furnish the Company with all Customer permits and other 

easements or licenses which are necessary for the construction and maintenance by 

the Company of the facilities required for delivery of service to the Customer's Point@) 

of Delivery. The obligations of each Party to the other Party under this Agreement are 

subject to and conditioned upan the other Party securing and retaining all permits and 

easements and other nghts and appromfs that the crther Party is required to secure 

under this Agreement end whkh are necessary for the Company or the Customer (as 

applicable) to perform under this Agreement 

,ARTICLE 13. 
REPRE!SENTAllONS AND WARRANTlES 

[e) As a material inducement to enter into this Agreement, each Party 

represents and wanants to that other IParty that as of the Effecthrs Date of the 

Agreement: 

(i) it is duty organized, validly existing and in god standing under the 

laws of the jurisdidion cn its formation and has all requisite power and euthority to 

enter into this A g m n t  and cxmsummate the transactions contemplated 

herein; 

- 
Issued by: R. Alexander Glenn 
lasued on: November 1.2008 Effeclivfj: January 1.2007 
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(ii) it has all rsgulatory autfioaizatioris necessary for it to legally perform 

its obriaths hereunder or will obtain such authorizations in a h d y  manner 

prior io the t ’ m  that performance by such Party which requires such 

authorization becomes clue; 

(hi) the execution, dellhry, and performance of this Agreement will not 

conflict with or viotate any rule, statute or regulation of any court, agency, or 

regulatory body, or any Icontract, agreement CH arrangement to which it is a party 

or by which it is otherwise bound; 

(iv) this Agreement aDnstiMes a legat. valid, and binding obligation of 

such Party enforceable against it in accordance with its terms, and each Party 

has all rights such that it can and will performi its obligations to the other Party in 

conformance with the ?atrms and conditions of thie Agreement, subject to 

bankruptcy, insolvency, reorganization and ottter laws affecting creditor‘s rights 

generally and general principles of equity; 

(v) it has negotiated and entered into this Agreement in the ordinary 

course dits respedhre businem, in good faith, for fair considerab’on on 811 arm‘s- 

length basis; 

(VI) it is not bankrupt and there am no proceedings pending or being 

contemplated by It. or to Its kntwklge, threatened against R which would resuit 

k, it beiig or becoming banknrpt; 

(vii) there ara no pending, or to its knowledge, threatened legal 

proceedings against it that mild materially adversely affect its ability to perfom 

its obligations under this Agretrment. 

- 
lssusd by: R. Mxander Gbnn 
Issuedon: Nwemkl.2006 Effective: January 1.2007 
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(b) EXCEPT AS PRCWIDED HEREIN, THE PARTIES MAKE NO OTHER 

REPRESENTATIONS. WARfWNTIES OR GUARANTEES, EXPRESS OR IMPLIED, 

STATUTORY OR OTHUIWISE, RELATING TO THEIR PERFORMANCE OR 

OBLlGATlONS UNDER THIS AGREE.MENT, AND EXCH PARTY DtSCtAIMS ANY 

IMPLIED WARRANTIES OR VVARRAMIES IMPOSED 8Y LAW INCLUDING 

WARRANTIES OF MERCHANTABILITY OR FlTNE!B FOR A PARTICULAR 

PURPOSE. 

ARTICLE 14. 
1flTLE AND RISK OF LOSS 

T ie  to land risk of loss related to the energy sold hereunder shall transfer from 

the Company to the Customer at the Point(s) of Receipt The Company warrants that it 

will deliver the energy purchased herounder free and clear of all liens, security interests, 

daims and encwnbrances of any interest therein or thereto by any person arising prior 

to the Point(s) of Receipt. 

,mncLE is. 
DEFAULT 

(a) Each of the follrnNing shafl be an 'Event of Default" under this Agreement: 

u) The falbns of either Party to make eny payment to the other Party 

8s required by this Agnmnt within thirty (30) days of &e date when such 

payment became due arnd payable. 

eo The failune by either Party to perform any ofdigation to ttw other 

Party under thb Agreernent, aWr than obligetions for the payment of money, 

provided that the defaulting Patrty shall have been given not less than thirty (30) 

days' notice of such faillure by the nondefaulting Party and such defaulting Party 

issued by: R. Alexander Glenn 
ksued on: N o v r u n k  1,2006 Effecthre: January 1.2007 
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shafl have unsuccessfully attempted to correct such defautt or shall have failed to 

use its reasonable best offorts to corred such default. 

(iii) The insdwwncy OF bankruptcy of a Party or its inability or admission 

in writing of its inabifi to pay its debts as they mature, or the making of a 

general assignment for the benefit of, or entry into any contract or arrangement 

with, its creditors other than the Company's oir the Customer's mMgagee, as the 

case may be. 

fiv) The application for, or consent (by admission of material allegations 

of a petition or otherwisct) to, the appointment of a receiver, trustee or liquidator 

for any Party or for all or' substantially all of its assets, or its authorization of such 

application or consent, or the ccsrnmenament of any pn>ceedigs seekins such 

appointment against it without wch authorization. consent or application, which 

proceedings continue uridismissed or unstayed for a period of sixty (60) days. 

The authoirization or filing by any Party of a voluntary petition m (v) 

bankruptcy or application for or consent (by admission of material allegations of a 

p e M  or otherwise) to the application of any' bankruptcy, reorganitation. 

readjustment of debt, in!sotvency. dissolution, liquidation or other similar law of 

any jurisdiction or the institution af such prowdings against any Party without 

such authorization, applicetion or consent. whlch proceedings remain 

undismissed or unstayed for sixty (60) days or which re& br adjudication of 

bankruptcy or insolvency wtthh such time. 

(vi) Any repre!%3niation or warranty made by the defaulting Party in the 

Agreement shall prove to have been fake in iany material respect when made. 

W e d  by: R. Alexander Glenn 
Issued on: November 1,2006 ERectlve: January 1,2007 
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The failure of the Customer to provide Performance Assurance as 

- 
(vii) 

required under ARTICLE 8. 

(b) whenever an Ewmt of Default occucs, the nondefaulting Pam may give 

the defautting Party Written notice to rf:medy the default LP the Event of Default. the 

nondefaulting Party shall h~tve~ all the fights 1 may have at or in equity, including 

the right to terminate this Agreement. 

ARTICE 16. 
DlSPllTE fESOLUTlON 

In the event of any dispute arisitng out of or relating to this Agreement which the 

Parties are unable to sew within thirty (30) days after the dispute arose, either Paw 

may refer the dispute to a meeting of senior management, in which case each Party 

shall nominate a senior oficer of its management to meef at a mutuatly agreed time and 

place not later than forty-five (415) days after the dispute arose to attempt to resofve the 

dispute. If 8 resolution cannot be remhed within ffieen (15) days after the rneethg of 

senior officers or within sixty (60) day; after the dispute arose, then either Party may 

pursue its rights at law or in equity with respect to such dispute. Unless directed 

otherwise by a court or government q3ency of competent jurisdion w unless 

otherwise provided by the express terms of this Agreement, no Party shall cease or 

delay performance of its obriaitions under this Agrecsment during the existence of any 

dispute or the pendency of any proamding to resolve it, and the Partfes shaU pay to 

each other aU amounts awing. 

.ARTICLE i7. 
A,UDIT RIGHTS; 

Each Party shal have the right, at its own expense. to audit and to examine any 

supporting documentation related to tiny bill submitted or payment requastad under this 

Issued by: R. Alexander Glenn 
Issued on: November 1.2008 Effective: January 1,2007 
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Agreement for capacity and energy provided to Customer. Any audit hereunder shalt be 

undertaken by the requesting Party, or its representatives, at reasonable times and in 

conformance with generally accepted auditing standards. The right to initiate an audit 

shalf extend far a period of twc, (2) yerars following the end of the month in which service 

is rendered. Any audit initiated by a Party shall extend for no longer than a period of 

one (1) year. Each Party shall fully uqerat8 with any audit by the other Party and 

retain a l  necessacy records or documentation for the entire bngth of the audit period. If 

any audh discloses thet an ovqjayment or underpayment has been made, the amount 

of any undisputed portion of siich overpayment or underpayment shall promptly be paid 

by the obligated Party, with interest calculated at the Interest Rate from the date on 

which the payment should have been made to the date on which the payment or 

4- 

repayment is actudty made. Upon the mutual a g m e n t  of the parties that resolves a 

disputed portion d such overpayment or underpaynient, such overpayment or 

underpayment shall be paid by the otdlgated Party, with interest calculated at the 

interest Rate from the date on h i &  the payment should have been made to the date 

on which the payment or repalyment is actuafly made. This provision and the rights of 

the Parties to audit shall survive the termination of this Agreement. 

ARTICLE 18. 
ASSIGNMENT 

(a) Except as ptwklled hemin, neither Party shall assign this Agreement or its 

rights hereunder without the prior wrtltten cansent off the other Party, which consent may 

not be unreasonably withheld. Any alsstgnment of this Agreement in violation of thii 

ARTICLE 18 shalt be. et the option of the non-assigning Party, void. 

(b) Either Party (the 'Ass&plng Paw) may, without the consent of the other 

PiNtV: 

20 



Vnofflcial FERC-Generated PlDF of 20061103-0165 Received by FERC OSEC 11/01/2006 in Docket#: ER07-141-000 

Fbrlda PowerCopatbn 
Rate SGhedUoe FERC No. 103 

OriQiial Sheet No. 23 
7 

(4 transfer or assign this Agreement to an Affiliate of !he Assigning 

Party which Affiliate's crrjditworlthiness is equal to or higher than that of the 

Assigning Party based e t i i  on Standard anti P o d s  or Moody's ratings or, if the 

Affiliate does not have a such a! rating, on creda assurances reasonably 

acceptable to the non-assignin(j Party, provided that such Affiliate is fmncially 

and operationally capable, induding maintaining the same level of reliability and 

detiiering capacity and c3nergy at the same monthly charges as the Customer 

would have fecBived had the assignment not been made, of performing its 

obligatians under Uli Agreement; or 

(ii) transfer or as&n itS rights and ~Dbligah'ons under this Agreement to 

any person or entity (the Assiiilee) succeeding to all M substantially all of the 

Assigning Party's asseb. provi~kd that the Assignee's wed-rthiness is equal 

to or higher than that of the m;igning Party and it is fmandally and operationally 

capable of performing Is obtigsttions under this A g m e n t .  

(c) h assignment or transfer pursuant to ARTICLE W(b) may be made anly 

0) any requimd mgiitatory approvat that may be required are 

obtained In connection with transfer or assignment; 

(Yi) the Assirtee agnees in writing to be bound by the terms and 

conditions of this Agreeiment tile Assignee has Acceptable Creditworthiness as 

defined in ARTICLE 8(tr) or prtmides Perfomlance Assurance pursuant to 

ARTICLE 8(c); and the Assignee is financially and opetationally capable of 

performing its oMiatioris under this Agreement; and 

Issued by: R. Aktxander Gienn 
Issued on: November 1.2008 Effective: January I, 2007 
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(iii) the non-adgning Party is not obligated to perfm its obligations 

hereundler in favor of the Assiginee to the extent the Assignee shall not perform 

the obligations of the Assigning Party. 

(d) I 1  either Party tenminates its existence a corporate e n t i  by merger, 

acquisition. sale, consdidation or otht!rwise, or if all or substantially all of such Party's 

assets are transferred to anothter person or business entity, without complying we& this 

ARTICLE 18, the other Party shall have the right, eriforceable in a court of mpetent  

jurisdiction, to enjoin the first Party's ~ucc~ssor from using the property in any manner 

that interferes with, impedes, cir restricts such other Party's abil-Ry to cany out itS 

ongoing business operations, rights, and obligations. 

(e) mi ARTICLE 1iB and a l  of the provisions hereof are binding upon, and 

inure to the benefit of, the PeMs andl their respedfwe succ~ssors and permitted 

assigns . 

ARTICLE 19. 
MATERIAL ADVERSE EVENT 

(a) A Material Adverse Event is any of tha following events: 

(i) This Agreement ius not approved or accepted for filing by the FERC 

without modification or cunditicm. 

(ii) A Regionril Tranamfssbn Organitatlon or regional reliability 

organization or a restructuring of the eJectric UUMy industry in the State of Fkxida 

prevents, in whoie or In part, either Party fronn perfomring any provision of this 

Agreement in accordan~ce with its terms or iniposes obligations on a Party that 

materially affed the costs that a Party inwrs to comply with this Agreement. 

(b) Either Party may provide written notice to the other Party of the 

occurrence of a Material Adverse Event within sixty (So) days of the occurrence of the 
Issuedby: R . A b r a n d b r G h  
lasuedon t4ovscnbsrt.m HTecbver January 1.2007 

- 
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Company: 

Progress Energy Florida 
I00 Central Avenue 
MAC-BTBG 
St. Pefersburg, Fbrida 33701 
Attention: Director. Orbination 81 Account Manaaement - FRCC 

Customer: 

C i  of Mount Dora 
P.O. Box 176 
Mount Dora, Florida 32757 
Attention: Electn'c Utilihr Marraaer 

Either Party may spec@ a diffeirent person to be notiit and I or d i rent  

address by written notice. 

ARTICLE 26. 
NO AGEMCY RELATIONSHIP 

Nothing in this Agreement is intended or shall be deemed to corrstiute 8 

partnership, agency, or joint venture rthtionship betvveen the Company and me 

Customer. 

ARTICLE 27. 
FORCE MAJEURE 

Neither Party shall be in breach of thii Agreement for failure to perform its 

obligations hereunder if such failure is the result of 8 Force Majeure Event A 'Force 

Majeure Evenr under this Agreement shall mean ant event, OCCUITBM~~, or circumstance 

beyond the reasonable control of, snd without the fault or negligence, of the Party 

daiming Force Majeure, indudiing, but. not limited to, acts of God, tabor disputes 

(including strikes), acts of public enerr@, orders or absence of necessary orders and 

permits of any kind whfch have been property applied for, from the Government of the 

United States or from any Stab or Territory, or any of their departments. agencies or 

officiab, or from any civil or military auithority, extraordinary delay in transportation, - 
Issuedby: R.Abtmndec(3lm 
lmdm.  Nwanbet1.2008 EftecW8: January 1,2007 
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inability to transport, store or relprocess spent nuclear fuel, lightning, severe weather, 

eptdemics, earthquakes, fires, Ihunicaiws, tornadoes, storms, floods, washouts, war, 

civil disturbances, expkions, riabotage, injunction, blight, bfockade. quarantine, 

breakage of machinery or equipment; or any other similar cause or event which is 

beyand the Party's reasonable conlroll and which, wtlolty or in paa prevents the Party 

claiming Force Majeure from pcerformiing its obligations under this Agreement. Mere 

economic hardship of a Party claes nalt constitute Force Majeure. Any Party which 

claims that its performance is being delayed or prevented as  a result of a Force Majeure 

shall proceed with due dirg8nC8 to overcome the events or Circumstance of the Force 

Majeure and shall use all reasonable ~~ffods b mitigate #he effects of the Fom M8jt3UE. 

Orlgiinel Sheet No. 32 - 

rARTfCtE 28. 
ENTIRE AGREEMENT 

The Agreement shall bel the final expression of tJw Parties' agreement and shall 

be the complete and exdusive statemtent of the terns thered. No statements or 

agreements, oral, or wtitten, made pdw to ttw date Iw\ersof, shall vary or modi@ the 

written terms set forth herein and mitiher Party shall claim any amendment, 

modification, or release from any provision hereof by reawn of a course of action or 

mutual agreement unless such 8greerment is in writing, is signed by both Parties and 

s ~ l i y  states it is an arnerrdmsnt to the Agreement 

,ARTICLE 29. 
sEvERAB1un' 

Except 88 express!y set forth herein, if any term or provision of this Agreement is 

held illegal or unenforceable by B court with jurtsdidion over the Agmment, all other 

t e r n  in thh Agreement will remain h full fom, and ?he illegal or unenforc8zible 

provision shall be dwmed stnick. In the event that the stricken provision materially 

Issued by; R. Alexander Glenn 
h u e d  on: November 1,2008 Effecthre: January 1,2007 

30 



Attachment: B 



U n o f f i c i a l  ETRC-Generated PDF of 20070403-0216 Recelved by FERC OSEC 03/30/2007 in Docket#:  ER07-692-000 u- 
BRLJDER, GENTIILE 8' MARCOUX, L,L.P. 

-- 
UVXN?!YSATIAW 

1701 P&NNWt.VANlhAVENUIS. N W. 
sumwo 

WASHINGTON. D.C. Moo6!1807 - 
,202-296- I500 

FACSlIUILE 202-2p6W17 

www. bnbdwg.ntllo.aon 

Honorable Philis J. Posey 
Acting Secretary 
Federal Energy Regulatory Conimissioln 
888 First Street, N.E. 
Washington, D.C. 20426 

Regarding: Ho~ids Power Corporation; 
Cost-Baseid Power Sates Agreement with 
Seminole Electric Cooperative, Inc.; 
Doc'ket No. EFtO7-b%4lOO 

Dear Acting Secretary Posey: 

Florida Power Corporation ("FPC"), doing business as Progress Energy Florida, 
Inc., hereby files, pursuant to Section 205 of the Federal Power Act, a cost-based 
power sales agreement with Seminole Electric Cooperative. Inc. ('SECI"). FPC 
respectfully requests that the Ommission accept this power sales agreement 
("Agreemenr) f w  filing within 90 days ,after the date 'of this filing and grant an effective 
date for this Agreement of June1 28,20107. which is 90 days after the date of this filing. 

A. BACKGROUND 

FPC is am investor-owned utility that pro- generation, transmission and 
distribution services to retail cuz;tomen; in the State of Florida. It also is a power 
supplier for a number of whoiesale cusitomers in the State of Florida, including SECI. 

SECI is a Florida corporation and a generation and transmission cooperative. 
SECI has a need for system intermediate capacity aind energy and seasonal system 
peaking capacity and energy to serve its future load requirements beginning January 1, 
2014. Pursuant to the Agreement submitted here, FPC has agreed to provide that 
power supply to1 SECI under a long-term agreement beginning January 1,2014 through 
December 31,2020. The firmness of lhe power supply that FPC will be providing to 
SECl is as firm as FPC's service to its firm native load customers. 
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EXCEPT AS PROWDID HEREIN, THE PARTIES MAKE NO OTHER 
RF.PRESENrATIONS, WARItANTlElS OR OUARANTEFS, ExpResS OR IMPLIED, 
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OBLIGATIONS UNDER THIS A f f R I 3 ~ ,  AND E%CH P A R R  DlsCLAMS ANY 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: PETITION FOR APPR.OVAL OF STANDA4RD OFFER 
CONTRACT FOR PURCHASIE OF FIRM CAPACITY AND 
ENERGY FROM RENEWABLE ENERGY PRODUCER OR 

PROGRESS ENERGY FLORIIDA, INC. 
QUALIFYING FACILITY LESS THAN 100 KW TARIFF, BY 

DOCKET NO. 070235-EQ 

Filed: January 14,2008 

D W C T  TESTIMONY OF 
DAVID W. GAMMON 

ON BEHALF OF 
PROGRESS ENERGY FLORIDA, INC. 

R. ALEXANDER GLENN 
JOHN T. BURNETT 
PROGRESS ENERGY SERVICE 
COMPANY, LLC 

P.O. Box 14042 
St. Petersburg, Florida 33733 
Telephone: (72 7) 82 0-5 5 87 
Facsimile: (727) 820-5519 

SUSAN F. CLARK 
Florida Bar No. 179580 
LISA C. SCOLES 
Florida Bar No. 017033 
RADEY THOMAS YON & 

CLARK, P.A. 
P.O. Box 10967 
Tallahassee, Florida 32302 
Telephone: (850) 425-6654 
Facsimile: (850) 425-6694 



1 1. 

2 Q. 

3 A. 

4 

5 Q* 

6 A. 

7 

8 

9 Q. 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 Q. 

19 A. 

20 

21 

22 

23 

INTRODUCTION, QUALIFICATIONS AND PURPOSE 

Please state your name and business address. 

David W. Gammon, P.O. Box 14042, St. Petersburg, Florida 33733. 

By whom are you employed and in what capacity? 

I am employed by Progness Energy Florida, Inc. (“PEF” or “the Company”) as a 

Senior Power Delivery Spccialist. 

What are your job respoinsibilities? 

I am currently employed as a Senior Power Delivery Specialist for PEF. This position 

has responsibility for all cogenei-ation contracts and renewable energy contracts. In 

this position, I have responsibi1it;y for all of PEF’ s Qualifying Facility (“QF”) power 

purchases, including thle development of Standard Offer Contracts. My 

responsibilities hrther include administering all long-term QF contracts, negotiating 

extensions, resolving disputes, and administering payments to cogeneration and 

renewable ;suppliers. 

Please describe your educational background and professional experience. 

I received a Bachelor of Science in Engineering degree from the University of Central 

Florida in 1980 and a Master of Business Administration from the University of 

South Florida in 2001. I ani a registered Professional Engineer in the State of Florida. 

My employment with Progress Energy FloriddFlorida Power Corporation has 

been related to QF purchases since 199 1. Prior to this position, I have had other 
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positions at Florida Power Corporation inlcluding Project Engineer in Energy 

Management Resources and Pro;iect Engineer .in Relay Design. My employment with 

Florida Power Corporation began in 1977. 

What is the purpose of your tesitimony? 

The purpose of my testimony is to address the structure and history of PEF’s Standard 

Offer Contracts for QF and Renewable Energy Producers (“Renewables”). I also 

explain w’hy certain terms and conditions arc included in PEF’s current Standard 

Offer Contract. 

Please summarize your testimo ny. 

PEF is required by law to have a Standard Offer Contract available for QFs and 

Renewables. A QF or (a Renewable can accept PEF’s Standard Offer Contract 

without any negotiation, and PEF is compelled to abide by the terms and conditions 

of that contract for any and all counterparties who wish to agree to sell power under 

it. While almost all QFr; and lienewables elect to enter into a negotiated power 

purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the 

Standard Offer Contract provides a comprehensive baseline of acceptable terms and 

conditions for energy providers to use in their negotiations with PEF, and PEF has 

had excellent success in obtaining power purchase agreements with QFs and 

Renewables by using its Standard Offer Contract as a “first draft” against which 

negotiated contracts are develope’ci. 
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1 

2 

6 

7 

8 Q* 

9 A. 

10 

11 11. 

12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

As of late, PEF has made a number of changes to its Standard Offer Contract 

in order to comply with recent rule changes anid to incorporate feedback that PEF has 

received from QFs and Renewables. By making these changes, PEF has developed a 

Standard Offer Contract that both promotes Renewables to engage into negotiations 

with PEF ,and that strikes a balance between the interests of PEF and its customers 

and such einergy producers. 

Are you sponsoring your testimony with any exhibits? 

No. 

STANDARD OFFER CONTRACTS, RULES AND TARIFFS 

Please briefly give an explanation of what a Standard Offer Contract is and the 

history of the development of Standard Offer Contracts. 

Standard Offer Contracts .were developed pursuant to the Public Utility Regulatory 

Policy Act (“PURPA”), which was passed by Congress in 1978. Utilities in Florida 

have had Standard Offer Contracts approved by the Florida Public Service 

Commission (“FPSC” or “Cornmission”) in effect since 1984, offering the same 

contract terms to any and all suppliers, although different terms can be developed 

through neg;otiation. 

Because the Standard Offer Contract is offered to all renewable suppliers, its 

terms must be broad enough to cover all possible circumstances. The particular 

contractual needs of a specific type of supplitx, such as a solar supplier, may be 

different than the contractutal needs of another supplier, such as a biomass facility, but 
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the Standard Offer Contract must be available to all suppliers regardless of the 

resource used. The fact tlhat difierent types of suppliers may benefit fi-om different 

terms is thle reason that the terms and conditions in a Standard Offer Contract have to 

be broad-based and comprehensive. 

Q. Can you also provide a brief history of the development of the rules governing 

Standard Offer Contracts for R.enewable Generation? 

The rules regarding Standard Offer Contracts have been in place since 1984. As the 

rules have evolved and changed over time, the Commission has given carehl 

consideration to the development of contrackual terms to balance the needs of 

suppliers and utility customers. Accordingly, the rules have been amended several 

times. Mast recently, the Standard Offer Contract rules were amended in 2006 to 

specifically address renew,able energy generation. All of the rule changes were made 

according to the rulemakirig procedures in place at the time, and comments fi-om all 

interested parties were solicitled, heard and thoughthlly evaluated by the 

Commission. 

A. 

Q. You mentioned a rule change in 2006 regarding renewable energy. 

particular aspects of the Commission’s rules promote renewable generation? 

There are riumerous provisions of the Commission’s rules that promote renewable 

generation. They include: 

0 

What 

A. 

Removing the previous cap limiting Renewables to 80 MW or less. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

22 A. 

23 

Requiring updated Standard Offer Contracts be filed by each utility each year by 

April 1. 

Requiring a separate Standard Offer Contract for each technology type identified 

in the utility’s Ten Year Site Plan (“TYSP”). 

Requiring that a S tandarcl Offer Contract be continuously available to 

Renewables. 

Providiing the Renewable the option to choose the term of the Standard Offer 

Contralct between ten years arid the economic life of the avoided unit. 

Allowing a portion of the energy payment under a Standard Offer Contract to be 

fixed. 

Removing subscription limits in the Standard Offer Contract. 

Requiring a provision iin the Standard Offer Contract to reopen the contract in the 

event of changes in environmmtal and governmental regulations. 

Requiring that Renewable Energy Credits (“RECs”) remain the exclusive 

property of the Renewable. 

Requiring prior apprclval by the Commission before equity adjustments for 

imputed debt can be made to a utility’s avoided cost. 

Providiing for dispute resolution between a FLenewable and a utility. 

What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule 

revisions? 

In order to comply with ithe rub: changes and in response to comments received 

during recent contract negotiations with Renewables, numerous changes were made 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the 

following : 

0 The Standard Offer Contract is based on the next avoidable fossil heled generating 

unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is 

the 201.3 combined cycle unit. 

0 The Standard Offer Contract is available to both Renewables and QFs less than 

100 kW, as provided by Rule ;!5-17.250(1), F.A.C. 

0 The Standard Offer Contract is offered on a continuous basis, as required by 

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C. 

0 The Standard Offer Contract allows a Renewable or QF to choose any contract 

term from 10 years up to 25 years, which is the projected life of the avoided unit, 

as required by Section 366.91, F.S., and Rule 25-17.250(3), F.A.C. 

0 The Standard Offer Contract includes normal payments, early payments, levelized 

payments, and early levelized payments, as required by Rule 25-17.250(4) and (6) ,  

F.A.C. 

0 The Standard Offer Contract contains no preset subscription limits for the purchase 

of capacity and energy fiom Renewables, as required by Rule 25-17.260, F.A.C. 

0 The Standard Offer Contract contains a provision to reopen the contract based on 

changes resulting from new environmental or regulatory requirements that affect 

the utility’s full avoided cost:; of the unit on which the contract is based, as 

required by Rule 25- 17.2.70, F.A.C. 
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1 

2 

The maximum number of capacity tests specified in the Standard Offer Contract is 

reduced from six times ‘per yeas to two times per year. 

6 

7 

8 

9 

10 

3 Q. Other than the changes listed above, is the Standard Offer Contract 

4 

5 A. 

substantially the same as previously-approved versions? 

Yes. Although there were other changes made to PEF’s Standard Offer Contract, in 

addition to those described above, including grammatical changes, capitalization of 

defined terms, renumbering of scctions, and the like, the bulk of the Standard Offer 

Contract has remained unchanged since it was last reviewed and approved by the 

Commissicm in 2003. 

15 

16 

17 

18 

19 

11 Q. One of the requirements of FLule 25-17.250, F.A.C., is that the utility make 

12 separate Standard Offer Contracts available for each type fossil-fueled 

13 

14 A. 

generating; unit in that utility’s TYSP. Has PEF done that? 

Yes. PEF’s 2007 TYSP colntained five proposed generating units. Of those five units, 

Hines Energy Complex lJnit #4 and the Bartow Repowering were already under 

construction, making them ineligible for a Standard Offer Contract. Another proposed 

generating unit is a nuclear facility, and it is also ineligible for a Standard Offer 

Contract. The remaining eligible generating units were a 20 13 combined cycle unit 

and a 2014 combined cycle unit. In compliance with Commission rule, PEF’s current 

Standard Offer Contract is based on the 20 13 combined cycle unit. 20 

21 

22 Q. 

23 this case are based? 

Has the FPSC approved PEF’s TYSP on whiich the Standard Offer Contracts in 

7 



1 A. Yes. PEF’s TYSP was approved by the Commission on December 17, 2007. 

2 

3 III. SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT 

4 A. Payments 

9 

10 

11 

12 

13 

5 Q. 

6 PEF’s Standard Offer Contract? 

7 A. 

8 

How are “avoided costs?’ derived for both energy and capacity payments in 

The “avoided costs” for capacity are calculatedl using the data fiom the TYSP and in 

accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25- 

17.0832(6), F.A.C., utilizes the value of deferral method to determine the capacity 

cost. Simply stated, the value of deferral method determines the savings produced by 

deferring the construction of generation. 

The avoided energy cost is determined in accordance with Rule 25- 

17.0832(5), F.A.C., which states that the avoided energy cost is determined using the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

heat rate of the avoided unit when the avoided unit would have operated; and, when 

the avoided unit would not have operated, the avoided energy cost is equal to the as- 

available rate. For purposes of the Standard Offer Contract, it is assumed that the 

avoided unit would operate in any hour when the as-available rate is greater than the 

energy cost calculated using the heat rate of the avoided unit. Therefore, the energy 

payment rate is determined hourly by comparing the as-available rate to the energy 

cost using the avoided unit heat :rate and then using the lower of those two values. 

This methodology to determine the hourly rate has been used in Standard Offer 

Contracts for a number of years. 
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2 

3 

4 

5 Q. 

6 

7 

8 

9 A. 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

Thle as-available energy cost is PEF’s marginal cost of energy before the sale 

of interchange energy and is calmlated in accordance with Rule 25-17.0825, F.A.C., 

and PEF’s Rate Schedule COG-1. 

Does PEF’s Standard OITer Contract include a provision requiring a renewable 

energy generator to maintain a 71% or greater capacity factor in order to 

qualify for a capacity payment and a 91% capacity factor or greater in order to 

qualify for the full capacity payment? 

Yes. 

Why is it appropriate to require a renewable generator to maintain a 91% or 

greater capacity factor to qualify for the full capacity payment? 

It is appropriate to require a Renewable to maintain a 91% capacity factor to qualify 

for the full capacity payment because 9 1 % is the projected availability of the avoided 

unit. Under the Standard Offer Contract, the supplier has the right to deliver to PEF 

whenever it chooses. To ensure that PEF’s customers receive the capacity that they 

are paying for and have (contracted to receive, the Standard Offer Contract must 

require the supplier to deliver to IPEF at the same capacity factor during the on-peak 

hours (91%)) that the avoided unit would deliver. Said another way, the Standard 

Offer Contract requires the supplier to be available 91% of the on-peak hours. 

Why is the specified capacity factor included in PEF’s Standard Offer Contract? 
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1 A. 

2 

3 

4 

5 

6 

7 Q* 

8 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

The specified capacity factor ensures that PEF’ s customers are receiving equivalent 

capacity compared to thle avoided unit and are therefore receiving what they are 

paying for. In addition, the specified capacity factor ensures that PEF can count on 

the Standard Offer Contract to meet its capacity and reserve margin requirements. 

B. Right of Inspection 

PEF’s Standard Offer Contract includes 2n provision granting PEF a right to 

inspect a renewable generatalr’s facility and books. Why is this provision 

included? 

A right to inspection provision is included because it assures PEF has the ability to 

inspect a facility and/or its books to determine a supplier’s compliance with the terms 

of the Standard Offer Contract, iF PEF has reason to believe that the supplier may not 

be complying with the cointract. For instance, if a renewable supplier has contracted 

to use bioinass as its fuel to quaiify as a renewable generator, but PEF has reason to 

believe that it may be using only natural gas, then an inspection andor review of the 

facility and its books woiild verify the type of fuel that was being consumed. The 

intention of this provision is not for PEF to be (a nuisance or hindrance to a facility by 

repeatedly and unreasonably inspecting a facility andor its books, but for PEF to 

have the ability to inspect when necessary. This has been a requirement in previous 

versions of’PEF’s approveld Standard Offer Contract. 

22 

23 

10 
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1 C. Conditions Precedent 

2 Q. 

3 

4 A. Yes. 

5 

6 Q. 

7 A. 

Does PEFr’s Standard Offer Contract include a provision outlining conditions 

precedent for a renewable energy generator to meet? 

Why is this provision included in PEF’s Standard Offer Contract? 

A provision regarding conditions precedent is included in the Standard Offer Contract 

to provide protection to PEF’s customers. Most facilities that enter into a QF or 

9 

10 

11 

12 

13 

14 

15 

16 

17 

renewable contract with PEF we new facilities. The conditions precedent section 

provides milestones that the supplier must meet to ensure that the project continues to 

move forward and that the facility will be on-line when expected. In other words, the 

conditions precedent section gives PEF assurances that a project will stay on course 

for successhl completion, and it gives PEF advance notice that it may need to make 

other plans, to secure replacemenl capacity to meet customer demand if a counterparty 

cannot comply with those conditions. 

D. Renewable Energ:y Credits 

18 Q. 

19 

Does PEF’s Standard Offer Contract include a provision specifying that PEF 

has the right of first refusal to purchase any RECs? 

20 A. 

21 

Yes, as have previous versions ofPEF’s approved Standard Offer Contract. 

22 Q. 

23 RECS? 

Could a renewable generator negotiate a different arrangement regarding 

11 



1 A. 

2 

3 

4 

5 

6 

7 Q. 

8 

9 

10 A. 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 

22 A. 

23 

Yes. As with most provisions of the Standard Offer Contract, the supplier has the 

right to negotiate different terms than those contained in the Standard Offer Contract. 

PEF has done so a numbler of times, most recently in its contracts with the Florida 

Biomass Group and Biomass Gas and Electric. 

E. 

PEF’s Standard Offer Contract includes al provision restricting the use of a 

renewable energy generator’s ability to use interruptible stand-by service tariffs. 

Why is this provision included? 

This provision is part of P’EF’s Standard Offer Contract to ensure that the supplier’s 

generation is available when it is needed most. If the generating unit was off-line 

when PEF interrupted its interruptible customers, then the generating unit could not 

return to service because it would not have power fi-om PEF. The standby service 

purchased must be firm stand-by service to assure there is power available to start the 

unit This hias been a requirement in previously-approved versions of PEF’s Standard 

Offer Contract. 

Use of Interruptible Standby Service for Start-up 

F. Committed Capacity Test Results 

Does PEF”s Standard Offer Contract include a provision requiring that a 

renewable energy generaltor demonstrate that it can deliver at least 100% of 

Committed1 Capacity? 

Yes. 

12 



1 Q. 

2 A. 

3 

Why is this provision included in PEF’s Standard Offer Contract? 

This provision is included simply to ensure that PEF’s customers receive the capacity 

that they have contractedto purchase. If a contract is for 100 MW, but the facility can 

only reliably deliver 90 IMW, then PEF’s customers are being short-changed. This 

provision has been included in previously-approved versions of PEF’ s Standard Offer 

Contract. 

8 G. Test Period 

9 Q. Does PEF’s Standard O.ffer Contract include a provision setting the test period 

to establish a facility’s caipacity? 10 

11 A. Yes. 

12 

13 Q. Why is this provision part of PICF’s Standard Offer Contract? 

17 

14 A. 

15 

16 

This provi!;ion is included to ensure that PEF’s customers receive all the capacity that 

they have contracted to purchase. Under the provisions of the Standard Offer 

Contract, the supplier selects a time when it will perform a Committed Capacity Test. 

During that period, the supplier is to run the facility consistent with industry standards 

18 

19 

20 

21 

22 

23 

without exceeding its design parameters, and supplying the normal station service 

load. The (capacity of the facility is the mininium hourly net output of the facility. 

Although ithis has been a requirement in previously-approved versions of PEF’ s 

Standard Olffer Contract, as I haw: previously explained, PEF has lowered the number 

of tests PEF can request i n  a year from six to two, in response to suggestions from 

Renewables. 
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1 

2 H, Detailed Annual Plan 

8 

9 

10 

11 

3 Q. 

4 

5 

6 A. 

7 

PEF’s Standard Offer Contract includes a ]provision requiring that a renewable 

energy facility prepare a detailed plan of the electricity to be generated and 

delivered to PEF. Why i s  this provision included? 

The Standard Offer Contract requires the supplier to provide an estimate of its 

deliveries to PEF. These estimates are required so that PEF can coordinate the 

planned outages of the supplier with the outages of its own facilities and the other 

facilities under contract with IPEF. This has been a requirement in previously- 

approved versions of PEF’s Standard Offer Contract. 

12 

17 

18 

19 

20 

21 

22 

23 

I. Total Electrical Output 

PEF’s Standard Offer Contract includes a provision requiring a renewable 

energy facility to provilde its “total electrical output” to PEF. Why is this 

13 Q. 

14 

15 provision included? 

16 A. In the event the supplier is selling its output to PEF and another party, contract 

provisions, to accommodate partial deliveries to both parties would need to be 

negotiatedl. These types of negotiations are unique to each facility, exist with multiple 

purchasers, and are outside of the scope of the Standard Offer Contract. Such 

provisions, would be handled through a negotiiated contract. This provision requiring 

“total electric output” has been included in previously-approved versions of PEF’ s 

Standard Offer Contract. 

14 



1 

2 J. Operating Personnel 

3 Q. Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy facility havle operating personnel on duty 24 hours a day, 

seven days a week? 

Yes. 

4 

5 

6 A. 

7 

8 Q. 

9 A. 

Why is this provision included in PEF’s Standard Offer Contract? 

The Standard Offer Contract is a firm contract, so the facility needs to have operating 

personnel on duty 24 hours a day, seven days a week to comply with the requests of 10 

11 

12 

13 

14 

15 

16 

17 

PEF’s generation dispatcher. Personnel must be available to respond to requests to 

reduce outlout or alter the power factor to maiintain system reliability. In rare cases, 

the unit may need to be taken off-line to prevent overloads to the transmission 

system, or be brought on-line, if possible, to address local or system-wide reliability 

issues. A similar requirement has been included in previously-approved versions of 

PEF’s Standard Offer Contract. 

18 K. Three Day Fuel Supply 

19 Q. 

20 supply of fuel? 

21 A. Yes. 

Does PEF’s Standard Offer Contract include a provision requiring a three day 

22 

23 Q. Why is this provision parit of PEF’s Standard Offer Contract? 
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1 A. 

9 Q. 

10 A. 

11 

12 

13 

14 

15 

16 Q. 

17 

18 A. 

19 

20 

21 

22 

23 

This provision is included because it helps to ensure that during an extreme operating 

event, such as a cold snap or after a natural disaster such as a hurricane, the supplier 

will be ablle to continue oiperating for 72 houris. Just as with other generating plants, 

Renewables should be required 1.0 maintain a fuel inventory to assure availability of 

the unit if for some reason the fuel supply is interrupted. Accordingly, this 

requirement has been included in previously-approved versions of PEF’s Standard 

Offer Contract. 

What if a Facility does not store its fuel on site, such as wind or solar power? 

If a facility uses a fuel that cannot be stored, such as wind, then this provision 

obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer 

Contract with the exception of this provision, the simple solution would be to simply 

delete this section and enter into an otherwise identical negotiated contract with PEF. 

L. Performance Security 

PEF’s Standard Offer Contract includes a provision setting performance 

security. Why is this provision iincluded? 

Perf0rmanc.e securities are typically found in ail1 firm energy and capacity contracts 

and have bleen included in approved Standard Offer Contracts for many years. They 

are used to help ensure tha.t if a supplier can no1 longer meet its obligations under the 

contract, then the purchaser has fiinds available to cover a portion of the replacement 

cost of energy. The performance security typically does not cover all the costs of the 

replacement energy, but it does offset some of the costs that are otherwise borne by 

16 



PEF’s customers. These provisions are important to appropriately shift some of the 

risk of default away from PEF’t; customers and to the party that is not meeting its 

obligations under a purchalse power contract. 

4 

5 M. Termination Fee rand Insurance 

6 Q. 

7 and requiring insurance:? 

Does PEF’s Standard Offer Contract include provisions setting a termination fee 

8 A. Yes. 

9 

10 Q. 

11 A. Both of these provisions are required by Conmission rule. The termination fee is 

12 required by Rule 25-17.0832(4)(e)lO, F.A.C. The termination fee is designed to 

Why are these provisions; included in PEF’s Standard Offer Contract? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ensure the repayment of capacity payments to the extent that the capacity payments 

made to the supplier exceed the capacity that has been delivered. For example, early 

capacity payments, as defined in applicable rulles, are capacity payments made before 

the in-service date of the avoided unit. In this lexample, those payments made before 

the avoided unit’s in-service date must be secured to ensure that if the supplier does 

not operate for the term off the contract, PEF’s customers are refunded the payments 

for the capacity that they dlid not receive. A termination fee has always been a part of 

the Standard Offer Contract. The insurance provision is required by Rule 25- 

17.087(5)(~), F.A.C., and helps to protect the utility and its customers from liability 

claims resulting from the operations of the supplier. 
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1 N. Default 

2 Q. 

3 

PEF’s Standard Offer Contract includes ai provision listing events of default. 

Can you explain the purlpose of this provision? 

8 

4 A. 

5 

6 

7 

Like all contracts for capacity and energy, the Standard Offer Contract contains a 

listing of events of default so that the parties know the circumstances under which the 

contract can be terminated for non-performance. These provisions are basic to any 

purchase power contract that I have ever seen and have been a requirement in 

previously-approved versions of PEF’s Standard Offer Contract. 

9 

10 0. Force Majeure 

11 Q. 

12 majeure terms? 

13 A. Yes. 

14 

15 Q. 

16 A. Force Mgjeure sections have always been included in PEF’s Standard Offer 

17 These 

Does PEF’s Standard Offer Contract include a provision setting forth force 

Why is this provision included in PEF’s Standard Offer Contract? 

Contracts and every other power purchase agreement that I have seen. 

18 

19 

20 

21 

22 

23 

provisions define the responsibi1ii:ies of the parties in the event that something outside 

the control of the parties makes cine party unablle to perform its obligations under the 

contract. Theforce majeure language is designed to limit damages for such an event 

outside the control of the parties but also to limit the financial exposure of PEF’s 

customers . 
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1 P. Representations atnd Warranties 

2 Q. Does PEF’s Standard Offer Contract include a provision requiring the 

8 

9 

10 

I 1  

3 

4 A. 

5 

6 Q. 

7 A. 

Why is this provision a part of PEF’s Standard Offer Contract? 

This proviision is a standaird contract term that helps ensure that the supplier entering 

into the Standard Offer Contract can do so legally, is responsible for its compliance 

with environmental laws, has any governmental approvals required, and so forth. 

These kinds of provisions have been contained in previously-approved versions of 

PEF’s Standard Offer Contract. 

17 

18 

19 

20 

21 

22 

23 

renewable energy generaitor make represent,ations, warranties or covenants? 

Yes. 

12 

13 Q. Assignment 

14 Q. 

15 

16 A. 

PEF’s Standard Offer (Contract includes a provision prohibiting assignment 

without approval from PEF. Why is this provision included? 

A provision prohibiting assignment without approval is included because it is not 

uncommon for a contract to be sold and assigned, possibly numerous times. The 

requirement for PEF’s approval of any such assignments ensures that PEF can assess 

the purchasing party’s ability to perform under the contract. This, of course, allows 

PEF to mitigate some degree of risk that would otherwise be borne by its customers. 

This provision has been a part of previously-approved versions of PEF’s Standard 

Offer Contract. 
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1 R. Record Retention 

2 Q. 

3 

Does PEF’s Standard Offer Contract include a provision specifying that the 

renewable energy facility must retain its performance records for five years? 

8 

9 

10 

11 

12 

4 A. Yes. 

5 

6 Q. 

7 A. 

Why is this provision part of PICF’s Standard Offer Contract? 

This provision is included so that in the event that a dispute arises regarding the 

operation of the supplier, the supplier’s records will be available for five years. PEF 

retains these records for a minimum of five years as well. Record retention has been a 

requirement in previously-approved versions of PEF’ s Standard Offer Contract and 

has allowed PEF to successfully :resolve would-be disputes with counterparties in the 

past. 

18 

19 

20 

21 

22 

23 

13 

14 IV. FINANCWG 

15 Q. 

16 projects? 

17 A. Yes. Most renewable eneirgy projects require financing, and PEF’s current Standard 

Offer Contract does more than ever to help projects obtain financing. Typically, the 

issue with financing is the certainty of the payment stream to the power generator. To 

address this issue, the capacity payments in the current Standard Offer Contract can 

be fiont-end loaded to help with fmancing and ai portion of the energy payment can be 

fixed as well. 

Does PEF’s Standard Offer Contract permit the financing of renewable energy 
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1 Q* 

2 

3 A. 

4 

5 

6 

7 

8 Q. 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 v. 
21 Q. 

22 A. 

Have any generators signed a !Standard Offer Contract with PEF in the past two 

years? 

No, but this is not surprising. Given the fact that power producers almost always 

have unique projects, circumstances, and needs, some modifications, even if minor in 

nature, usually have to be made to PEF’s Standard Offer Contract, which will result 

in a negotiated contract. 

Have any generators signed significant negoltiated contracts with PEF in the past 

two years? 

Yes. In 2006, PEF entered into a negotiated contract for 116.6 MW with the Florida 

Biomass Energy Group L,LC and in 2007 PEF entered into two negotiated contracts 

with Biomass Gas & Electric for 75 MW each. These contracts show that while 

PEF’s Standard Offer Contract provides a glood baseline of acceptable terms and 

conditions for energy producers to work with, negotiated contracts best address the 

unique concerns of renewable suppliers. Thus, the combination of PEF’s Standard 

Offer Coni:ract and the ability for energy producers to negotiate contracts against that 

Standard Offer Contract achinces and promotes the use of renewable energy in PEF’s 

service tenritory. 

CONCLUSION 

Does this conclude your testimony? 

Yes. 
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/" 
BRICKFIEL BURC HETTE 

FUTTS 8 STONE, PC 

\VASHINGTON. D C 
AUSTIN. TEXAS 

February 15,2008 

VIA FEDERAL, EXPRESS 

Ann Cole 
Division of Com.mission Clerk and 

Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

RE: Case No. 070235-EQ, In re: Petition for apprloval of standard offer 
contract lFor purchase of firm capacity and energy from renewable 
energy producer or qualifying fiicility less than 100 kW tariff, by 
Progress Energy Florida, Inc. 

Dear Ms. Cole: 

Enclosed please find for filing in the above-referenced case an original and fifteen 
(15) copies of ithe Direct Teslimony of Martin J. Marz on behalf of White Springs 
Agricultural Chemicals, Inc. d/b/a PCS Phosphate - White Springs. 

Copies have also been served to all other parties and staff, as shown on the 
attached Certificate of Service, in accordance with Order No. PSC-07-0962-PCO-EQ. 

If you have any question,s, p1eas.e give me a call. 

James W. Brew 
F. Alvin Taylor 
Attorneys for 

PCS Phosphate - White Springs 

Enclosures: a/s 
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I 1. INTRODUCTION, QUALIFICATIONS AND PURPOSE 
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Q. 

A. 

Please state your name and bu:siness address. 

Martin J. IMarz; 1525 Lakeville Drive, Suite 217, Kingwood, Texas 77345. 

Q. 

A. 

What is your occupation and by who are you employed? 

I am an Energy Advisor and Senior Consultant for J. Pollock Incorporated. 

Q. 

A. 

What is your educationail background? 

I have a Bachelor of A r t s  in Polilical Science firom the University of Akron, and a 

Juris Doctor from the University of Akron School of Law. 

Q. 

A. 

Please describe your professionial experience. 

During my 27 years of experience in the energy industry, I have represented 

marketers and producers (both in gas and electric matters), pipelines, local 

distribution companies, and state regulatory agencies in contractual and regulatory 

matters. During my years in the industry, I have been involved in every major 

regulatory change that has occurred in the natural gas industry, beginning with 

Order No. 436 and its progeny and extending through Order No. 636. 

Before joining J. Pollock Incorporated in July 2007, I was employed by 

BP in Houston, Texas, whiere I worked for the natural gas and power trading and 

marketing operations as Senior Attorney, as a Trade Regulation Manager 

(compliance) and as a Director of State Regulatory Affairs. In my legal capacity, 

I was responsible for, and engaged in, the negotiation of numerous power and gas 

purchase and sales contracts, including financi a1 agreements, and even producer 

agreements. Similarly prior to joining BP, I had been involved in contract 
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9 Q- 

10 A. 

11 

12 

13 

14 

15 

16 Q. 

17 A. 

18 

19 

20 

21 

22 

negotiations and drafting on behalf of energy .marketers, pipelines and distribution 

companies. 

Prior to BP, I was a member of the Staff of the Public Utilities 

Commission of Ohio (PIJCO), participating iin rate and regulatory matters before 

the PUCO as well as proceedings before the Ohio Supreme Court and the FERC. 

Prior to joining the PUCO Staff, I worked for the Ohio Office of Consumer’s 

Counsel on cost of service, cost of equity and rate design matters involving gas 

local distribution companies, electric utilities, and pipeline companies. 

On whose behalf are you testifying in this proceeding? 

I am testifying on behalf of White Springs Agricultural Chemicals, Inc. d/b/a PCS 

Phosphate - White Springs (PCS Phosphate). PCS Phosphate is a manufacturer 

of fertilizer products with plants and operations in or near White Springs, Florida 

that are located in Progress Energy Florida’s (PEF) electric service area. PCS 

Phosphate uses waste heat recovered from the manufacture of sulfuric acid to 

cogenerate electricity. 

What is the purpose of your testimony? 

I was asked to review the PEF Standard Offer Contract for Renewable Energy 

Producers or Qualifying Facilities less than 100 KW. Based on that review, and 

consistent with the existing administrative rules, I am recommending changes to 

the contract in order to further the State of Florida’s objective to encourage 

renewable energy generation. My testimony is not intended to provide an 

exhaustive review of each and every element of PEF’s Standard Offer Contract, 
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2 Standard Offer Contract. 

but does provide an assessment of the most serious issues presented by the 
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4 Q. 

5 A. 
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SUMMARY 

Please summarize your conclusions and recommendations. 

Florida has enacted a state policy to promote the development of renewable 

energy sources. Utility standard offer contracts are the basic vehicle for 

facilitating that development. ‘The State’s program aims to allow a renewable 

energy producer either to accepi: a standard offer contract or negotiate a project 

specific contract that satisfies the requirementis of the Commission’s rules. Both 

options should be viable choices. The probllem is that PEF’s Standard Offer 

Contract is not designed to be acceptable to any renewable energy producer. As I 

explain, the PEF contract contains provisions that are unreasonable, overly one- 

sided, noli consistent with reasonable comiinercial practice, and are overly 

complex. Additionally, certain of the price teirms require a level of performance 

well in excess of that achieved by PEF’s existing combined cycle generating 

facilities and actually serve as a barrier to renewable energy development. 

PEF maintains that it intends its Standard Offer Contract to be the starting 

point for negotiating a piroject specific arrangement. This approach, however, 

both defeats the basic purpose of a standard offer contract and forces an extended 

and unwarranted negotiation over the removal or modification of the one-sided 

standard offer terms and conditions. My testimony recommends basic revisions 

that are required for the Standard Offer Contiract to serve its intended purpose. 
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These recommendations do not unduly burden PEF as they are consistent with 

standard industry practice and PIEF’s own practice in a non-standard offer context. 

Q. Please summarize your conclusions and recommendations. 

A. My conclusions and recoinmendations are as follows: 

- Price Terms 

1 .  

2. 

3. 

4. 

The required performance capacity factor of 71% (Section 4) is 

inconsistent with the avoided unit (estimated capacity factor of 62.9%) 

and with the operation of PEF’s existing combined cycle units (which 

operate at a capacity factor of approximately 50%); 

The proposed Availability Factor (Section 4) is mis-specified because 

it would require the rlenewable energy producer’ to achieve a minimum 

9 1 % annual capacity factor rather than require the renewable energy 

producer to make capacity availaible 91% of the time to obtain a 

capacity payment. 

As proposed by PEF, in order to receive the full capacity payment, a 

renewable energy producer must satisfy a 91% capacity factor, not just 

the minimum capacity factor of ;’lYO. The 91% capacity factor is 

excessively high. 

A renewable energy producer should be entitled to a full capacity 

payment if it is available for generation in a manner consistent with 

PEF’s own units and achieves the same annual capacity factor as the 

avoided unit would have. 

I will refeir to both renewalble energy resources and small qualifying facilities of 
less than 100 Kw as renewable energy producers. 

1 
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Non-price Terms 

1. The imposition of a Right of First Refusal (ROFR) that PEF demands 

for Renewablle Energy Credits owned by a renewable producer is not 

justified. 

2. Capacity Testing - 

i. These provisions appear to be predicated upon a combined cycle 

unit, and ignon: the distinctive features and requirements of most 

renewable energy producer fkilities; 

PEF should be required to provide written notice of the requested 

test, and to pay for test energy delivered during the test. 

.. 
11. 

3. Creditworthiness Provisions - 

i. These provisions are one-sided and are not consistent with 

established comimercial practice and thus must be revised to 

provide protection to both parties in the transaction. 

11. The collateral requirements are onerous and do not appropriately 

reflect default rislk for both parties. 

.. 

4. PEF’s inspection of the generation elements of a renewable energy 

producer should be subject to reasonable notice and a normal business 

hours requirement. 

5.  The default pirovisioins of the Standard Offer Contract are one-sided 

and do not prlovide reciprocal righits to claim an event of default for 

such matters as non-payment, breach of representations and 
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warranties, failure to comply with obligations under the terms of the 

contract and creditworthiness. 

6. A renewable energy producer should be provided a corresponding 

opportunity to examine the books <and records of the buyer (who will 

be handling billing and payment). Also, PEF’s inspection of books 

and records should be subject to a reasonable notice and a normal 

business hours requirement. 

7. The contract’s assignment limitation is one-sided and is not 

commercially reasonable. This provision needs to be revised to permit 

either party to assign with approv,al from the other party, or, in the 

event of certain corporate reorganizations, without the other party’s 

approval. 

8. Representations and warranties are one-sided and not commercially 

reasonable. This section needs to be revised so that PEF provides 

standard commercial representations and warranties. 

9. The conditions precedent need to be revised to more accurately reflect 

the timing necessary to obtain the necessary approvals and to 

acknowledge that certain of the items are not within control of the 

renewable ener,gy producer. 

10. The force majeure provisions needs to be revised to reflect a balanced 

commercial approach 1:o the concept. 

1 1 .  Annual plan (i.i:., renewable energy performance estimates) provisions 

(Section 10.1) must be more must be more reasonable and flexible. 
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20 

21 A. 

22 

23 

They must recognize the nature of renewable production and should be 

predicated upon good faith estimates of energy to be delivered. 

l;!. The insurance: provisions in Section 17 need to be removed given that 

the provision is tied to the construction of the Facility’s 

interconnection and not the Facility itself. This provision is more 

appropriate in the interconnection agreement. 

13. The maintenaince scheduling provisions of Section 10.2 should be 

removed because they are inappropriate for renewable energy 

producers, which tend to be much smaller in size than utility avoided 

generating facilities. It is reasonable to require renewable energy 

producers to provide planned maintenance information, including 

subsequent updates as they become known, and I have added 

provisions to that efkct in Section 10.1. 

14.. The requirement thai. a renewable energy producer take firm standby 

service from FIEF (Section 8.2) is not justified and should be deleted. 

REASONABLENESS OF STANDARD OFFER CONTRACT AND 

LIKELIHOOD THAT THE STANDARD OFFER CONTRACT WILL BE 

USED BY RENEWABLE PRODUCERS. 

Does the Standard Offer Contract serve the purpose of being an agreement 

that anyolne is likely to enter in to without serious negotiations? 

No. PEF witness David W. Gammon testifies that the Standard Offer Contract 

provides a “first draft” against which ne,gotiated contracts are developed. 

Gammon Testimony at 2. Having reviewed the Standard Offer Contract, I 
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understand fully why he makes that statement. As I discuss, the Standard Offer 

Contract has numerous provisions that would discourage a renewable energy 

producer from accepting the Standard Offer Contract. The areas that are one- 

sided in favor of PEF extend across many aspects of the general terms and 

conditions. Given the nature of the Standard Offer Contract, I would not expect 

any renewable energy prloducer to enter into the agreement on an “as is” basis. 

Presenting an unbalanced standard offer contract of this nature defeats the 

intended purpose of such a contr,act. 

9 Q. 

10 A. 

11 
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What should be the purpose of a Standard Offer Contract? 

In my estiimation, a standard contract is one that sets out the general terms and 

conditions of the agreement in a balanced manner and permits the parties to focus 

on items critical to each party that may require more extensive negotiations. 

Prime examples of such agreements include the Edison Electric Institute Master 

Power Purchase and Sale Agreement (“EEI Master Agreement”), the North 

American Energy Standards Board Base Contract for the Sale and Purchase of 

Natural Gas (“NAESB Agreement”) and even the International Swaps and 

Derivatives Association’s ISDA Master Agreement (“ISDA Master”) covering 

swaps and derivative transactions. The above all fit into the category of 

“standardized agreements” that ;ire comparable in purpose to the PEF Standard 

Offer Contract, that is, standardized commercial agreements that are susceptible 

to being entered into without major negotiations and redrafts of the general terms 

and conditions, such as creditworthiness, default, representations and warranties, 

assignmen1 and audit proviisions. 
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1 Q. Were tholse contracts designed to serve the same purpose as a Standard Offer 

2 

3 

4 A. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Contract for the purchase of electricity and capacity from renewable energy 

producers? 

In many respects, yes. Those contracts were designed to make it easier for a 

diverse group of parties, including regulated utilities, power marketers, 

independent power producers, aind commoditiles traders to enter into a number of 

transactioins providing for the sale, purchase and delivery of electricity and natural 

gas under standardized terms other than price. The agreements all share a similar 

objective, which is to provide commercially-]reasonable protection to both sides 

while ensuring the quick consummation of transactions on a relatively uniform 

basis. A Standard Offer Contract for renewable energy producers should 

accomplish the same objective. It should not take extensive negotiations or 

substantial redrafting to achieve ;a workable agreement. 

14 Q. 

15 

16 A. 

17 

18 

19 

Should the PEF Standard Offer Contract be revised in a manner that makes 

it more amenable to a less comlplex negotiation and drafting process? 

Yes, and with that objective in mind, I have reviewed the Standard Offer Contract 

and set forth my proposed charges that I explain below in Exhibit MJM-I, a 

redlined version of PEF’s Standard Offer Contract, dated May 22, 2007.2 In this 

exhibit, I have only corrected the provisions in the contract itself, and have not 

Because an editable version of the Standard Offer Contract was not available, I 
converted the document available on PEF’s website (http://www.progress- 
eiierRy.corn/abouteneray/rates/tariffctstdoffer.p~~ to an editable format. Due to 
the lack of  preciseness iin such a conversion process, some transpositions are 
included in my exhibit. 
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2 

edited the appendices iincluded with the contract. 

corresponlding changes to those appendices. 

PEF should incorporate 

3 4. PRICE TERMS 

4 Q. What is the PEF avoided cost unit? 

5 A. 

6 

7 

8 

According to the Standard Ofl-er Contract, the avoided unit is a natural gas 

combined cycle plant witlh a capacity of 618 hlW. This unit is scheduled to enter 

commercial operations in 201 3. However, specific details regarding this unit, 

such as its; location, are not specified in PEF’s 2007 Ten Year Site Plan. 

9 Q. What does PEF specify as the minimum availability factor to qualify for a 

capacity payment in the Stand:ard Offer Contract? 

The minimum availability factor required to qualify for a capacity payment is 

71%. See Standard Offer Contract Original ShLeet No. 9.415. 

10 

1 1  A. 

12 

13 Q. 

14 

15 A. 

16 

Does a rienewable energy producer that achieves an availability factor of 

71 % receive a full capacity payment? 

No. To receive a full monthly capacity payment, the renewable energy unit must 

achieve an availability rate of 91 % for the month. 

17 Q. Please discuss the avrrilabiliity factor described in the Standard Offer 

18 Contract. 

19 A. 

20 

21 

22 

The calculation of the capacity payment in the Standard Offer Contract is not 

predicated upon the availability rate of a facility, as it should be, but rather upon a 

capacity factor. Appendix A to the Standard Offer Contract establishes the 

manner for calculating the capacity payment. It provides that “[i]n the event that 

10 
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the [Annual Capacity EIilling Factor (“ACBF”)] is less than 71%, then no 

Monthly Capacity Payment shall be due.” See Standard Offer Contract, Original 

Sheet 9.442. The ACBF is derived by dividing electric energy actually received 

by PEF from the renewable energy producer by the sum of the Committed 

Capacity and the hours in the peiiod. See Standard Offer Contract, Original Sheet 

9.443. This is the formula for the calculation of a capacity factor, which is quite 

distinct from an availability f a c t c ~ . ~  

It appears that PEF has confused the concept of availability factor with a 

capacity fixtor. The difference between the two factors is important to renewable 

energy producers. An availability factor defines a unit’s availability to provide 

energy to the system, not how 01: when it actually generates the energy. A unit’s 

availabi1it.y factor is the sum of the service hours plus reserve stand-by hours 

divided b:y period hours times 100. See North American Electric Reliability 

Corporation, Generation Availability Data System, GADS Data Reporting 

Instruction, F-9. Service hours are those hours when the unit is synchronized with 

the transrniission system, and reserve shut down hours are those hours where the 

unit is available to generate but is not synchronized with the ~ y s t e m . ~  

In contrast, a capacity factor is the product of the MWs of generation 

during the: period divided by the committed capacity times the period hours, 

3 GADS indicates that a Ne1 Capacity Factor is ~~alculated as follows: 
Neit Actual Generation / (Period Hours*Net Maximum Capacity) * 100. 
See GADS Data Reporting Instructions, Page F-10, 1/2008. 

4 There are other methods of calculating equivalent availability factors that take 
into account scheduled and unscheduled deratings, some of which are for 
maintenance derates. See generdly, GADS Data Reporting Instructions. 
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2 

expressed as a percentage. Thus, a capacity factor addresses the actual unit usage, 

whereas am availability factor addresses a unit’s potential to produce energy. 

3 Q. 

4 

5 units? 

6 A. 

How does the “availability factor” in the Standard Offer Contract compare 

to the capacity factor of the avoided unit arid PEF’s existing combined cycle 

According to PEF’s Ten Year Site Plan, the capacity factor for the avoided unit, 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

“uncomm,itted #l” is 62.YX0, which is less than the “availability factor” required 

in the Standard Offer Contract far a renewable producer to qualify for any level of 

a capacity payment. Moreover, PEF’s existing combined cycle units, the Hines 

Energy Facility and the Tiger 13ay Facility, only achieved a weighted average 

capacity tactor of 49.5% in 2006. See Exhibit MJM-2. Similarly, for the period 

2004-2006, the average PEF combined cycle capacity factor averaged slightly 

above 47%. Id. The avoided unit’s estimated capacity factor and the average 

capacity factor for PEF’s existing combined, cycle plants are well below the 

capacity tactor that PEF expects a renewable energy producer to achieve in order 

to qualify for a capacity payment of less than 100%. To achieve a full capacity 

payment, the renewable facility must achievle a capacity factor of 91%. The 

requirement in the Standlard Offer Contract that a renewable energy producer 

must achieve a 91% calpacity factor to receive a full capacity payment is 

unreasonable in light of, and inconsistent with, the capacity factor of PEF’s 

existing combined cycle units. This imposes upon renewable energy producers a 

standard that PEF does not achieve in its own operations. The high capacity 

12 
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2 

factor requirement serves to discourage renew able producers from entering into a 

Standard Offer Contract. 

3 Q. 

4 A. 

5 

What is your understamding of the purpose of a capacity payment? 

A capacit,y payment is siinply a payment made to reserve the right to call upon a 

particular asset to provide: the payer with servilce when required. 

10 

I 1  

12 

13 

14 

6 Q. 

7 

8 A. 

9 

How should the appropriate capacity factor be determined for purposes of 

making a capacity payment to a renewable energy producer? 

A renewalble energy producer should receive a capacity payment equal to 100% of 

the avoided cost capacity amount calculated Ion PEF Appendix D as long as the 

renewable energy producer achieves an availability factor no less than the 

availability factor of the awoided unit. 

Payments should be based on a correctly calculated unit availability factor. 

If payments, however, are based upon a capacity factor, as I explain above, PEF 

has established the capacity factor at an unreasonable level that even its own units 

15 

16 

17 

18 

19 

20 

do not achieve. In fact, if the capacity factor that PEF proposes to apply to 

renewable producers was applied to PEF's olwn facilities, the utility would not 

receive a 'capacity payment for any of its own combined cycle generation. If this 

method is followed rather than b'asing payments on availability, I recommend that 

the appropriate capacity factor should be the average of PEF's existing combined 

cycle unit:s over a three year period. 

13 



1 5. NON-PRICE TERMS 

2 Q* 

3 A. 

4 

5 

6 

7 

8 

9 

When you speak of non-price terms, what do you mean? 

My references to the “general terms and condrtions” of a contract include items of 

general applicability such a:; credit prolection, default, audit of billing 

information, representations and warranties, assignment, planning (which in a 

number olf contacts includes nominations and scheduling) and force majeure. In 

addition, I also address certain items that are non-price related, but are peculiar to 

renewable contracts, such as t,he right to retain the renewable energy credits, 

capacity testing and insurance. 

10 Q. 

11 producer’s Renewable Energy Attributes. 

12 A. 

13 

14 

15 

Please discuss PEF’s rlequest for a Right of First Refusal of a renewable 

The Standard Offer Contract at Section 6.2 provides PEF with the right of first 

refusal to purchase any Renewable Energy Attributes associated with the Facility, 

and also limits the price that the seller may otherwise obtain in the market to a 

price no less than the prim at PEF has purchased such credits. 

16 Q. Does PEFY witness Gammon adldress the renewable energy attributes and the 

17 right of first refusal in his testiimony? 

18 A. Yes. At pages 4 and 5 of his testimony, he acknowledges that the Commission’s 

19 rules provide that “Renewable Energy Credits (“RECs”) remain the exclusive 

20 property of the Renewable [energy producer].” Gammon Testimony at 5. At 

21 page 1 1  of his testimony, Mr. Gammon expllains that the right of first refusal 

22 option sirriply is a provision that PEF has included in previous Standard Offer 

14 
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2 

3 

Contracts. That is the sum totali of PEF’s justification for the ROFR provision in 

the Standard Offer Contract. Mr. Gammon’s 1.estimony does not attempt to justify 

the price floor on the sale of RECs by a renewable energy producer. 

4 Q. 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 

16 

17 A. 

18 

19 

20 

21 

22 

23 

Is the PE:F proposal a 1reason:able provisioln that should be permitted in the 

Standard Offer Contract? 

No. The provision seeks something of value to PEF @e., the right of first refusal 

for the purchase of the RECs) that is totally unrelated to PEF’s avoided costs and 

for which PEF provides no compensation to the renewable energy producer. PEF 

similarly has not justified the price floor at which a renewable energy producer 

could sell its RECs. There is no rationale for either provision. This can only be 

explained by the fact that PEF, i is the entity drafting the Standard Offer Contract, 

was free to ask for something to which it is not entitled. This provision should be 

deleted. 

Turning next to the prlovision s governing capacity test periods and annual 

capacity testing once tlhe Facility is running, do you have any comments 

regarding those provisions of the agreement? 

Yes. In this instance, the provisions (Sections 7.4 and 8.2) do not recognize that 

facilities that produce renewable energy are not, by definition, natural gas-fired 

combined cycle units. Renewalde production facilities should not be required to 

operate the same, in all respects, as a standard gas-fired combined cycle facility. 

Wind, solar, biomass and facililies which reby upon waste heat produced in the 

manufacturing process to produce steam and electricity, like PCS Phosphate’s, all 

have different performance characteristics. To encourage the development of the 

15 



1 renewable energy technologies, the Standard Offer Contract needs to establish 

reasonabk, technology-appropriate testing requirements. In fact, PEF has 

recognized that capacity testing period may need to be different depending upon 

the facility. For example, in Exhibit M of PEF’s contract with Vandolah Power 

Company L.L.C. (Vandolah), PjEF only requires the capacity test to be run for a 

period of four hours, or less if agreed to by the parties. See Exhibit MJM-3. 

Thus, the twenty-four hour test period set forth in the Standard Offer Contract 

needs to be revised to be responsive to the needs of renewable energy producers 

and consistent with the flexibility PEF has exhiibited with Vandolah. 

10 Q. 

1 1  A. Yes. The proposed changes are contained in Exhibit MJM-1 at Section 8.2. The 

12 proposed provision takes into account the specific nature of the renewable 

13 resource being used to provide the energy. I have not designated a specific 

14 uniform testing time period because 1 am not seeking to target any one type of 

15 resource. Rather the testing procedure should be one that is amenable to different 

16 types of resources. By doing so, it makes the Standard Offer Contract more user 

17 friendly arid more likely to be utilized by renewable energy producers. 

Have you proposed changes to the capacity testing period? 

18 Q. 

19 

20 A. 

21 

22 

23 

Do you have any other comments with regard to the annual capacity testing 

provisions in the Standard Offer Contract? 

Yes. 1 have concerns regarding the proposed Committed Capacity Test provisions 

found in Section 7.4. These are also inappropriately one-sided, and do not 

provide for a designated nlotice period or payment for the energy produced during 

testing. The buyer should be required to provide reasonable notice of the 
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8 Q- 

9 

10 A. 

1 1  

12 

13 

14 

15 

requested test date, and altso sholuld be required to pay for the test energy. In turn, 

the seller should be responsible for all other costs associated with the initial test, 

and permit buyer’s representative to be on-site if the buyer so requests. To the 

extent either party requests a second test during the year, it should be at the 

expense of the requesting party. My proposed changes, including a ten (10) 

Business :Day notice requirement for scheduling a test, are reflected in Section 7.4 

of Exhibit MJM-1 . 

Does the right of inspection contained within the Standard Offer Contract 

require revision? 

Yes. The: right of inspection contained in the Standard Offer Contract is not in 

any way limited. Under the tenns of the Standard Offer Contract an inspection 

could literally occur at any time, day or nighd, of PEF’s choosing. Limitations 

need to be placed upon the right to enter upon the renewable energy producer’s 

site and inspect its facility. For example, such entry should also be upon 

reasonable notice. Again the prclposed changes are found in Exhibit MJM-I. 

16 Q. Why are such limitations neces’sary? 

17 A. 

18 

19 

20 

21 third party visitors. 

Entry of any third party personnel onto a facility such as PCS Phosphate’s site 

raises numerous safety and liability issues. Notice must be provided so that the 

appropriate personnel can be available to  escort the inspectors through the 

property to ensure adherence to all safety anti other applicable on-site rules for 

17 



1 6. 

2 

3 

4 Q. 

5 A. 
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11 Q. 

12 

13 A. 

14 

15 

16 
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20 

21 

22 
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GENERAL TERMS AND CONDITIONS THAT ARE NORMALLY 

RECIPROCAL IN COMMERCIAL AGREEMENTS FOR THE 

PURCHASE AND SALE OF IENERGY PRODUCTS 

What will you be addressing in this section of your Testimony? 

This section addresses general terms and conditions that should be reciprocal and 

are regularly found in standardized commerci(a1 agreements providing for the sale 

of energy and energy products (which would include financial and derivative 

products such as swaps and futures). Such items include credit and collateral 

requirements, default, contract assignment, representations and warranties, 

conditions precedent and force majeure. 

In reviewing the Standard Offer Contract what have you concluded witb 

regard to the above mentioned general terms and conditions? 

The provisions are one-sided, giving PEF a particular right without providing the 

renewable energy producer with the corresponding right, or imposing an 

obligation on the renewable energy producer without imposing a reciprocal 

obligation upon PEF. Thlere are times where it is appropriate to provide one party 

with a right or obligation and not the other party, but in terms of the general terms 

of a comimercial agreement, items such as (credit and collateral requirements, 

default, assignment, representations and warranties, conditions precedent (I would 

note that there may be more conditions precedent applicable to one party versus 

the other) and force majeure should be reciprocal. The failure to include these 

provisions in a reciprocal format is not conduciive to achieving the objective of the 

use of a Standard Offer Contract: nor is it commercially reasonable. 
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Do typical energy purchase and sale agreements (power, gas and financial 

transactions) customarily include symmetrical provisions that address the 

items you have mentioned above? 

Yes. As examples, the IEEI Master Agreement, the NAESB Agreement and the 

ISDA Master a11 incllude provisions that address credit and collateral 

requirements, default, assignment, representations and warranties, conditions 

precedent and force majeure as they apply to both parties. Likewise, in reviewing 

the documents provided by P EF, its negotiated contracts also have included 

reciprocity with respect to the above mentioned provisions. One expects all 

commerciial agreements for the purchase and sale of energy products (physical or 

financial) to include such provisions on a reciprocal basis. 

Are the credit provisions within the Staindard Offer Contract what you 

would expect in a typicall power purchase agreement? 

No. Typical provisions that require each party to establish its creditworthiness are 

completely absent from the Standard Offer Contract. The Standard Offer 

Contract requires a renewable energy producer to post security upon execution of 

the Standard Offer Contract and maintain such security until well after completion 

of the renewable unit and the initial capacity test (Section 11). It also requires the 

renewable energy producer to provide security to cover a “termination fee” 

(Section 12). However, there are no provisions that require PEF to establish its 

creditworthiness, permit the seller to review PEF’s credit status or permit the 

seller to request collateral if PEF’s creditworthiness is not, or falls below, 

investment grade. 
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Do you recommend that Commission require PEF to revise the Standard 

Offer Contract to incorporate reciprocal creditworthiness and collateral? 

Yes, each party in a commercial agreement should be required to meet 

creditworthiness standards and be subject to a collateral posting requirement if the 

party’s creditworthiness lis insuflicient to support unsecured credit in an amount 

exceeding, the potential Lability to the other party. Such provisions are customary 

and generally included in all electric and gas purchase and sale contracts. Further, 

in typical commercial contracts, the point at which collateral is required is tied to 

the creditworthiness of the enlity. There is usually an established threshold 

amount set such that once an enlity’s exposure to the other party reaches a certain 

level, collateral is required to be posted if tlie exposure exceeds that level (the 

threshold amount). The stronger the creditworthiness of a company, usually 

measured by the company’s rating by Moody’s, Standard & Poor’s or Fitch, the 

higher the threshold amount (the threshold amount being the amount of unsecured 

credit a company is given). Under this type of arrangement, each company’s 

exposure would be the almount of any termination payment it would be owed 

upon an early termination of the agreement and all of the transactions under that 

agreement. 

What does the Standard Offer Contract require? 

Section 11 requires a renewable energy producer, upon execution of the 

agreement, to post collateiral referred to as performance collateral. The amount of 

such collateral is contained in a chart in the Standard Offer Contract. There is, 

however, 110 indication of how the level of required security is calculated or what 
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it is based upon. The calculation of performance security should always be 

directly related to the potential loss incurred by non-performance by each side. In 

this instance, it is impossible to know or understand the manner in which the Ievel 

of performance security .was determined. The performance security requirement 

must be associated with the expected level of loss. 

What are you proposing; for the Standard Offer Contract? 

In Exhibit MJM-1 after existing Section 1 1, I have incorporated creditworthiness 

provisions taken from an existing PEF power supply agreement with the City of 

Mount Dora, Florida. I have chosen that particular provision because it is one that 

was acceptable to PEF and employs a simpler form than the EEI Master 

Agreement. My objective is to simplify the Standard Offer Contract and make it 

fairer for renewable energy producers. The provisions I propose do not 

differentiate between credit standing once an entity achieves investment grade. 

Although I do not recommend it, a more complex formula could be used, which 

establishes a threshold level of unsecured credit which, if exposure exceeds the 

threshold ;amount, collateral is required to be posted. If there is a preference for 

such an approach, the EEI Master Agreement provides an excellent model. 

Does the Standard Offer Contract include default provisions? 

Yes, it does, but once again tht: default provisions found in Section 14 of the 

Standard Offer Contract are one-sided and not reciprocal. The only party that can 

breach the agreement and be subject to temiination for such a breach is the 

renewable energy producer. There are no provisions that permit a declaration of 

default by the renewable energy producer against the buyer, PEF. 
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Q. What types of circumstances may give rise to a default by either party to an 

electric cur gas purchase and sale agreemenl? 

In a typical agreement, the following are items which could give rise to an event 

of default by the buyer o r  the seller: 1) failure to make a payment when due, and 

such failure is not corrected within a specified period of time following notice of 

such failure; 2) any representation or warranty that is false or misleading in any 

material respect when made; 3 )  failure to plerform any covenant or obligation 

under the agreement; 4) a party becomes banikrupt; 5) a party fails to satisfy the 

creditworthiness provisions; 6) a party merges or consolidates with another entity 

and such remaining entity does not assuime all the obligations under the 

agreement; or 7) a guarantor breaches its guarantee, fails to make payment on its 

guarantee: or the guarantor becomes bankrupt. 

A. 

Q. Do you propose to revise the Standard Offer Contract to make the default 

provision reciprocal? 

Yes. In Exhibit MJM-I at Section 14, I hawe inserted default language based 

upon the language found in thle EEI Master Agreement. In doing so, I have 

retained provisions fouind in the original Standard Offer Contract that are 

specifically applicable to renewable energy producers because there may be 

certain conditions of default that apply specifically to renewable generators and 

not to PEF. The addition of the reciprocal default provisions serves to make the 

contract more balanced, without denigrating the protections for PEF’s customers. 

A. 
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1 Q. 

2 A. Yes. There are several provisions that are events of default that are sprinkled 

Do you propose other changes to the section governing default? 

7 

8 

9 

10 

11 

12 

throughout the Standard Offer Contract. I have consolidated those provisions 

within the Section governing Default. From a contract drafting and 

implementation perspective, it is more efficient to locate all items giving rise to a 

claim of default in one central location. The provisions I moved are (i) Section 

5(e), which deals with a renewable energy producer’s ability to meet the initial 

capacity test date and the compllstion of the interconnection to the delivery point; 

(ii) Section 5(d); (iii) the last sentence of Section 7.7; and (iv) the last sentence of 

Section 3 of the Standard Offer Contract. A11 of these provisions addressed the 

obligation of a renewable energy producer to meet the avoided unit in-service 

date. 

13 Q. 

14 

15 of the agreement? 

Are there provisions contained within the default section dealing with 

calculating payments beitween ithe parties in the event of an early termination 

20 

21 

22 

23 

16 A. Yes. There is a provision for a termination payment contained in the Standard 

17 Offer contract. According to PEF witness Gammon, the Termination Fee is 

18 required by  Rule 25-17.0832(4)(1:)(10), and it is simply included pursuant to such 

19 section. Gammon Testimiony at 17. The citeld Rule permits the imposition of a 

provision to “ensure repayment of payments to the extent that annual firm 

capacity and energy payments made to the qualifying facility in any year exceed 

that year’s annual value of deferring the avoided unit specified in the contract in 

the event that the qualifying facility fails to perform pursuant to the terms and 
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conditions of the contract.” However, the amount of the Termination Security 

that PEF may retain should be limited to its potential liability arising from any 

early capacity payments. Also, there is no provision for a termination fee should 

the buyer default. Should the buyer (PEF) default, the renewable energy provider 

should also be entitled to damages under the contract. 

6 Q. 

7 books anti records? 

8 A. 

9 

Does the Standard Offer Contract provide for the right of inspection of 

Yes, it does, but once again the provision is one-sided, permitting only PEF the 

right to inispect the books and records of the renewable energy producer. 

10 Q. 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

Should the renewable energy producer have the right of inspection for books 

and records, and right of audit? 

Yes, the renewable energy producer must have a right of inspection and audit of 

books and records that allows it to inspect and audit records regarding delivery of 

the product and pertaining to billing and payment. Providing utility access to the 

customer’:s records also must be limited to reg,ular business hours and undertaken 

only upon reasonable notice to avoid disturbing normal operations of the business. 

In short, snch right of audit should be predicated upon reasonable notice, occur 

during normal business hours and at the expense of the party seeking to undertake 

the audit. 

20 Q. Why are the above modifications appropriate? 

21 A. 

22 

A renewable energy producer relies upon PET; to calculate the payment amounts 

for capaciiy and energy. ,4s such, the right to inspect and audit those calculations 
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is importcant to the seller. Second, from a commercial perspective, having 

reciprocal rights to inspect and audit the payment and receipts is standard 

commercial practice. Third, in the case of an ]inspection or audit of the books and 

records, tlhe party undert,aking the inspection or audit is required to pay for the 

cost of inspection or audit. 

6 Q. 

7 reasonable? 

8 A. No. This is another example of a one-sided provision that solely benefits PEF. 

9 Restrictioins on any party's abili.ty to assign an agreement may be reasonable, but 

10 such restniction should be reciprocal. 

Are the proposed assignment provisions found in Section 20.4 reciprocal and 

1 1  Q. Have you proposed revisions to the assignment language? 

12 A. Yes. The! proposed language is found in Exhibit MJM-1 at Section 20.4. The 

13 suggested language permits assignment by either party with prior written consent, 

14 which consent is at the sole discretion of the consenting party and also specifies 

15 certain exceptions as identified above. 

16 Q. Are the representations and warranties section of the Standard Offer 

17 Contract reciprocal? 

18 A. 

19 

20 

21 

22 

No. the representations and warranties section of the Standard Offer Contract 

requires only the renewable energy producer to provide representations and 

warranties. A number of the representations and warranties are included in the 

earlier referenced standairdized form agreements, but unlike the PEF Standard 

Offer Contract, such representations and warranties are given by each party to the 
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other party to the contract. Specifically, it should be expected that each party is 

able to relpresent and wairrant that (i) it is an organization in good standing and 

qualified to do business in Florida, (ii) that tlhe contract is duly authorized, and 

that there are no approvals required or if so, that such approvals have been 

obtained, (iii) that there are no defaults that prohibit performance under the 

agreement, (iv) that the party is in compliance with all applicable laws, (v) that no 

suits are pending that would have a material adverse affect on the party’s ability 

to perform and (vi) that ,all government approvals have or will be obtained and 

remain in force and effecl . These representations and warranties are contained in 

existing PEF agreements lihat were provided to PCS Phosphate in this proceeding. 

I have proposed conforming changes in the representations and warranties section 

of Exhibit MJM-I to make certam of them reciiprocal. 

Q. 

A. 

Do you have any comments on the provision governing force majeure? 

Yes. The Standard Offer Contact language is one-sided and does not correspond 

to what is found in the existing master agreements. Specifically, the Standard 

Offer’s provision requires thal a renewablie energy producer “conclusively 

demonstrate’’ to PEF’s satisfaction that an event was not due to negligence or 

foreseeable. This language places a difficult burden on the renewable energy 

producer and grants PEF with a substantial arnount of discretion. Likewise, the 

force majeure right is one that PEIF may exercise, but it is not required to meet the 

same standard as the renewable energy producer in terms of establishing its claim 

of force majeure. 
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Further, there are certain provisions tlhat have become standard in force 

majeure clauses that are missing in this particular provision. For example, 

typically, it is not an event of force majeure if ithe buyer suffers a loss of market or 

is unable ‘to economically resell the power, or if the seller loses supply or has the 

opportunity to resell the product at a higher pirice. Neither is it an event of force 

majeure if delivery is inte:mptecl due to transmission curtailment, unless the party 

claiming force majeure due to a transmission curtailment had obtained firm 

transmission service and curtail!ment is due ‘to force majeure or uncontrollable 

force. 

Q. Do you have any suggested revisions to the Standard Offer Contract in this 

regard? 

Yes, consistent with the discussion above, I have provided changes to the force 

majeure language found in Seciion 18 of Exlhibit MJM-1. I have removed the 

obligation to “conclusively dernonstrate” that the event is not caused by the 

negligence of the party imaking the claim, nor is the event foreseeable. In its 

place, parties are required to “reasonably demonstrate” the nature of the event 

Additionally, I have provided limguage to exclude from the definition of Force 

Majeure the loss of market or supply, or price differences from the purchase or 

sales price. 

A. 
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1 Q. 

2 Standard Offer Contract? 

3 A. 

Do you have any concerns regarding the Conditions Precedent in the 

Yes. Again these provisions onlly provide conditions precedent for one party, the 

8 
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10 
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15 

renewable energy provider. Generally, there are also frequently conditions 

precedent that apply to both parties. An example in the Standard Offer 

Agreement is Section 5(a)(vi) requiring originally only the renewable energy 

producer i o  produce corporate constitutional documents, approvals and the like to 

PEF. Additionally, certain of the items 

contained within this section of the Standard Offer Contract are not conditions 

precedent., such as Section 5(d), which requires the capacity delivery date to occur 

prior to the avoided unit’s in-service date. This item actually should be in the 

Default provisions, because unexcused failure to achieve the capacity delivery 

date prior to the avoided unit’s in-service date is an event of default. Likewise, 

Section 5(e) is another item that more appropriately belongs as an event of 

default. 

I lhave made this item reciprocal. 

16 Q. Turning to Section l O . l , ,  the provision governing the Annual Plan, what does 

21 

22 

23 

17 

18 A. 

19 

20 

the section require of a renewable energy producer? 

It requires that 60 days prior to the Capacity Delivery Date, and also prior to 

October 1 of each year thereafter, that the renewable energy producer submit “in 

writing a detailed plan of the amount of electricity to be generated . . . and 

delivered to PEF for each month of the following calendar year, including the 

time, duration and magnitude of any scheduled maintenance periods) or 

reductions in capacity.’’ Standar’d Offer Contract, Original Sheet No. 9.421. PEF 
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witness Gammon describes the: provision as simply requiring an estimate of 

deliveries to be made so that PEF can coordinate planned outages with outages at 

its own and other contracted providers of capacity. Gammon Testimony at 14. 

However, the contractuall language requires (a detailed monthly plan of energy 

6 Q- 
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8 A. 
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Is it reasonable to expect that renewable energy producers are able to meet 

the detailed plan requirements set out in Section 10.1? 

No. Renewable energy producers relying on wind, solar power or excess waste 

heat from a manufacturing process cannot predict weather or plant operations 

with precision for up to fifteen months in advance. If, as PEF asserts, the 

intended purpose of this provision is to assist in planning functions, adjustments 

to the contract are needed. I have proposed these changes on Exhibit MJM-1. 

With the changes proposed, I recommend that renewable producers provide PEF 

with a schedule describing when the renewable energy producer plans to take its 

facility down for mainteinance during the year. Additionally, for information 

purposes only, the renewa.ble energy producer would also be required to submit a 

good faith estimate of capacity and energy to be delivered to PEF. Deviations 

froin these: estimates should not be the basis for contract default. This approach 

would provide PEF with sufficient information concerning expected renewable 

energy production withoul imposing an unreasonable burden on renewable energy 

producers. 
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Section 117 addresses the insurance requirement for a renewable energy 

producer. According to PEF, why is the pirovision included in the Standard 

Offer Contract? 

According to PEF witness Gammon, insurance is required by Rule 25-17-087(5) 

(c). However, that particular rule governs the 

interconnection process, not the Standard Offer Contract. In my estimation, the 

insurance provisions that specifically apply to interconnection should be included 

in the interconnection agreement and not in the Standard Offer Contract. I have 

rernoved this provision from the Standard Offer Contract. 

Garnmon Testimony at 17. 

10 Q. 

11 

12 A. 

13 

14 

15 

Does the limitation restricting scheduled maintenance to fifteen days per year 

have the potential to cause a problem for the renewable energy producer? 

Yes,  Sectlion 10.2, the section dealing with this issue, is unnecessary and unduly 

restrictive. This is another element that fails to acknowledge the distinctive 

naiure of different renewable energy technologies. In its current form, the 

Standard (Offer Contract allows PEF to object to a renewable energy producer's 

proposed maintenance schedule and gives the utility substantial control over the 

timing of the renewable enei-gy producer"s maintenance outages with no 

obligation to consider how that change affects the renewable energy facility or 

any associated commercial/ manufacturing facility. While scheduled maintenance 

of large utility scale generators normally aims to avoid peak periods, renewable 

energy producers' facilities are often sufficiiently small that they should not 

materially affect PEF's planned operation of its own units. Except for very large 

(over 50 MW) facilities for which scheduling maintenance could be a legitimate 
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1 planning concern, it should be: sufficient for an renewable energy producer to 
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provide a good faith estimate of its maintenance plans, with an obligation to 

update thait information a:; changes become known. 

Please discuss PEF’s scheduled maintenance requirements for combined 

cycle units? 

First, it is difficult to determine what PEF envisions as the expected scheduled 

maintenance requirements of the avoided unit as PEF has provided no evidence 

on this subject. Howevtx, an examination of PEF’s tolling agreement with 

Vandolah provides insight as tal the nature of the maintenance of these natural 

gas-fired units. In Section 4.3( l)(b) of the tolling agreement, PEF “acknowledges 

that Seller must perform Routine Maintenance Outages and Planned Maintenance 

Outages at the Facility” and that “[sluch Planned Maintenance Outages andor 

Routine Maintenance Outages include, but are not limited to, the Unit 

manufacturer’s recommended and required maintenance, . . .’75 See Exhibit 

MJM-3. In addition, unlilke its apparent treatment of scheduled maintenance days 

for renewable energy producers, PEF agreed that “[tlhe Facility and/or a Unit 

shall not ‘be considered unavailable during Planned Maintenance Outages for 

purposes of calculating Monthly Capacity Payment.” Id. at Section 4.3( l)(a). 

Thus, because PEF has failed to address the nature of renewable energy 

generators or even act consistent with its treatment of combined cycle units, I 

recommend that Section 110.2 be (deleted in its entirety, and I have revised Section 

The precise number of scheduled maintenance days PEF grants Vandolah cannot 
be determined since PEF redacted that information from the document provided 
to PCS Phosphate, even though PEF has not requested confidential treatment of 
that document in this proceeding. 

-- 
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10.1 to include more planned maintenance estimates and updates as discussed 

above. 

7 

8 

9 

10 

11 

3 Q. 

4 

5 A. No. PEF offers both firm and iintermptible standby service (rate schedules SS-1 

6 and SS-2). Under each Rate Schedule, facilities with on-site generation are 

eligible for service. PEF’ offers no valid reason for denying renewable energy 

producers access to SS-2 service. This contractual limitation serves only to 

increase thle cost of standby service for a renewable energy producer. Section 6.3 

of the Standard Offer Contract provides no significant benefit to the system, while 

increasing a renewable energy prloducer’s cost of purchasing power from PEF. 

Is PEF’s irequirement that a renewable energy producer utilize firm standby 

service foir start up service reasonable? 

15 

16 
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12 Q. 

13 Offer Contract. 

14 A. 

Please briefly summarize any other changes; you have made to the Standard 

In Section 8.2, in addition to changing the test period to reflect the generator 

mariufactui-er’s testing recommendations, I have also inserted the requirement that 

the Committed Capacity Test results be adjusted to reference environmental 

conditions. This adjustment is needed to reflect how test results are impacted by 

ambient weather conditions. A similar provision was apparently accepted by PEF 

in its agreement with Vandlolah. 

In Section 9.1.3, I deleted the provision that no billing arrangement can 

result in a renewable energy producer selling rnore than the Facility’s net output 

because no such restriction is contained in the aipplicable Commission rule (FPSC 
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Rule 25-17.082). Also, tlhe term “net output” is undefined and could thus cause 

unnecessairy confusion. 

I deleted Section 10.5.6, which required a renewable energy producer to 

have a three day fuel supply on-site. Such a requirement is not applicable to most 

renewable generators and thus should not be included in a standard offer contract. 

6 Q. Does this conclude your testimony? 

7 A. Yes, it does. 
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Q. 

A. 

Q. 

A. 

INTRODUCTION 

Please state your name, position and business address. 

My name is David W. Gammon. I am a Senior Power Delivery Specialist for 

Progress Energy Florida., Inc. (“PEF” or “the Company”). My business address is 

P.O. Box 14042, St. Petersburg, Florida 33733. 

Did you file direct testimony iio this case? 

Yes, I didl. 

Have you reviewed the testimony and exhibits filed by Martin Marz, the witness 

testifying for White Spirings Agricultural Chemicals, Inc., d/b/a/ PCS Phosphate 

- White Springs (“PCS Phosphate”)? 

Yes, I have. 

Did you agree with Mr. Marz”s testimony? 

No, I do not. The theme of Mr. Marz’s testimony that PEF’s Standard Offer Contract 

does not encourage renewable (energy development and his characterization of PEF’s 

Standard Offer Contract as an “industry-type” contract that two parties can choose to 

utilize if it fits their needs are simply not true, as explained in detail below. PEF’s 

Standard Offer Contracts are contracts that are mandated and pre-approved by the 

Public Stexvice Commisision (“PSC”). PEF is required to accept a signed Standard 

Offer Contract from a counterparty without any negotiation, unless it can be shown 
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11. 

Q. 

A. 

that the supplier is not financially or technically viable; or, it is unlikely that the 

committed capacity and energy would be aivailable by the date specified in the 

Standard Offer Contract. In contrast, an industry-type contract, as suggested by Mr. 

Marz, provides a forum for mutual negotiation where two parties can agree upon a 

contract that fits their needs. Either party can decide that part of the industry-type 

contract may not work for them and negotiate changes. Mr. Marz’s suggestion that 

PEF’s Standard Offer Contraci. should be a “one size fits all” document without 

regard for the fact that P13F must accept it without negotiation is both impractical and 

unrealis tic. 

PURPOSE OF STANDARD OFFER CONI’RACT 

Do you agree with Mr. Marz that PEF’s Standard Offer Contract does not 

encourage the development of renewable energy? 

No, I do not. Mr. Marz has i l  fundamentall misconception regarding the Standard 

Offer Contract. It is not a forni contract with fill-in-the-blanks. Instead, it is a firm 

offer that PEF and its customers are obligated to make available, to enter into without 

negotiations, and to make payments under. As such, it is necessary that the Standard 

Offer Contract - both as a whole and within its specific provisions - be prepared in 

such a way as to protect PEF’s customers. With this understanding, and 

acknowledging that the PSC has recognized these protections as appropriate for 

PEF’s customers, the provisions of the Standard Offer Contract are reasonable. 
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Further, because the Standard Offer Contract is offered to all renewable 

producers with a broad range of sizes, fuel types, types of generation, geographical 

location, and performance characteristics, its tlerms must be broad enough to cover all 

possible circumstances; thus, some of its provisions may be inappropriate for a 

particular project or type of supplier and may require revision to meet a specific 

supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of 

acceptable terms and conditions for energy producers to work with, and, if necessary, 

to revise in order to address the unique conc,erns of renewable suppliers. In PEF’s 

recent exlperiences with Florida Biomass Group, LLC and Biomass Gas & Electric, 

changes to the Standard Offer Contract were successfully negotiated to accommodate 

the unique nature of these projects. In summary, Mr. Marz’s theoretical contentions 

that PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are 

belied by actual fact and experience. 

Q. Mr. Marz states that slpecific details of PEF’s avoided unit, such as its location, 

are not specified in PEF’s 2007 Ten Year Site Plan (“TYSP”). How do you 

respond? 

The location was not specified because at the time the 2007 TYSP was filed, the 

determination had not been made. However, in the Standard Offer Contract, the 

calculation of avoided capacity payments anti all necessary characteristics, including 

the location of the next generating unit of each generation type (base-load, 

intermediate, or peaker) in the TYSP, are specified. Thus, Mr. Marz’s observation is 

A. 
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nothing more than a “red herring” that has no impact on the proper application of 

PEF’s Standard Offer Contract. 

PIUCE TERMS 

Explain how PCS Phosphal e is mistaken in alleging that PEF’s required 

availability factor of 71% is inconsistent with the avoided unit and with the 

operation of PEF’s existing combined cycle units. 

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity 

payment. In his testimony, N[r. Marz states that in his understanding, a capacity 

payment is “simply a payment made to reserve the right to call upon a particular asset 

to provide the payer with service when required.” That is not correct with respect to 

this Standard Offer Contract; nor is it correct with respect to most qualifying facilities 

(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can 

be characterized as a “must-take” contract. That is, PEF does not have the right to 

call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF 

“must-take” and pay fclr energy and capacity whenever the renewable facility is 

generating. But, in order to be eligible for capacity payments, the renewable 

generator must be available to provide generating capacity in a manner similar to the 

capacity that would be available from the avoided unit. The availability factor of the 

avoided unit will be 91%1 of all hours and so that is the capacity factor required for the 

renewable generator to ireceive the full capacity payment. The capacity payment is 

reduced if the availability of the renewable generator is less than 91% but at least 
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71%. If the capacity factor is less than 71‘%, then the renewable supplier is not 

providing the capacity necessary to avoid the unit and therefore should not receive a 

capacity payment. 

Mr. Marz’s comment that the availability factors are unreasonable in light of 

the capaciity factors of PEF’s existing combined cycle units is also misplaced. The 

generation in PEF’s fleet is dispatchable, whereas the generation provided under a 

Standard Offer Contract is not. PEF has the ability to start or stop its various 

generating units depending on I’EF’ s system economics and reliability criteria. This 

“dispatcbability” accounts for the weighted average capacity factor of the existing 

combined cycle units being less than 91% and for the capacity factor of the avoided 

unit being less than 91%. The avoided unit will be available for dispatch 91% of all 

hours, but for economic and reliability reasons maybe dispatched less often. PEF 

could have chosen to require the renewable supplier to have the same capacity factor 

as the avoided unit, but the renewable supplier would have been required to be 

dispatchable. That is, the renewable energy supplier would have been required to start 

or stop generating depending upon PEF’s system economics and reliability criteria. 

Furthermore, once the renewable energy supplier was dispatched on, it may have 

been required to vary its output to match PEE;’s changing load. PEF felt that it would 

be much easier for the renewable energy supplier to simply operate whenever it 

could. This can be seen by the fact that PEF has entered into well over 20 contracts 

with QFs or renewable suppliers since the late 1980’s and all have required capacity 

factors biased upon the projected availability of the avoided unit, and nearly all have 
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Q* 

A. 

required c,apacity factors between 80% and 93%. This includes the recent contracts 

with Florida Biomass Group LLC and Biomass Gas & Electric. 

Do you have any coimmen1:s regarding PCS Phosphate’s position that a 

renewable energy producer should be entitled to a full capacity payment if it 

achieves an availability factor no less than the availability factor of the avoided 

unit? 

Yes. I agree that a renewable energy producer should be entitled to a full capacity 

payment when it achieves an availability factor equivalent to that of the avoided unit. 

In this instance, the avoided unit’s projected availability is 91%, so since the Standard 

Offer Contract is not dispatchable and it is therefore presumed that the renewable 

energy supplier will deliver to FIEF whenever it is available to operate, this is the level 

a renewable energy producer niust achieve to receive a full capacity payment. This 

presumption that the renewable energy supplier will deliver to PEF whenever it is 

able to olperate is meant to encourage renewatbles by eliminating the need to dispatch 

their output thereby reducing their operational requirements. 

IV. NON-PFUCE TERMS 

Q. 

A. Renewable Energy Crledits (“RECs”) 

Mr. Marz alleges that PEF’s Standard Offer Contract provision 6.2 specifying 

that PEW has the right of first refusal to purchase RECs and setting a price floor 

is unreasonable and should be deleted. Dol you agree? 
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No, I do not. This provisi,on simply allows PEF the right to purchase the RECs and to 

pay what anyone else would pay. It should be immaterial to the renewable generator 

to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25- 

17.280, F.A.C., does not preclude a Standard Offer Contract from containing a 

provision granting a utility the right of first refusal. In fact, at the January 9, 2007, 

Agenda Conference at which the rule was adopted, PSC staff stated that utilities could 

include a right of first refusal provision in the Standard Offer Contract. Further, it 

just seems reasonable that if PE:F’s ratepayers are paying a renewable supplier for its 

energy and capacity, thlen they should also have the right to purchase renewable 

attributes at a market price rather than possibly being forced to purchase renewable 

attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet 

No. 9.41’7 of the Standarld Offer Contract, requires PEF to respond to a bona fide offer 

for the purchase of the l3ECs within 30 days so if PEF does not choose to purchase 

the RECs, the renewable generator or QF can sell to another party. Finally, the 

renewable energy producer car1 negotiate different terms than those contained in the 

Standard Offer Contracf. PEF has done so a number of times, most recently in its 

contracts with the Florida Biomass Group and Biomass Gas & Electric. 

B. Capacity Test Periods 

Please e:xplain how PCS Phosphate is in error in alleging that the capacity 

testing provisions are predicated upon a combined cycle unit and ignore the 

distinctive features and requirements of renewable energy producers. 
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In order for PEF to avoid constructing a generating facility, it has to know that the 

replacement capacity can reliably be expected to replace that generating facility. A 

requirement that the replacement capacity be: able to operate reliably over a 24 hour 

period is a reasonable test and is actually less than the reliability testing that would be 

required of the avoided unit. If a supplier cannot meet this requirement then it is not 

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit. 

Mr. Marz suggests that Section 8.2 be revised to make the Committed Capacity 

Test results based on the manufacturer’s recommendations for testing the 

facility or other agreed-upon procedures, to require results be adjusted to 

reference environmental coniditions and to delete the requirement for a 24 

consecutive hour test period and uses PElF’s agreement with Vandolah as an 

example,, How do you I-esponid? 

Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the 

basis on which capacity payments are made. The Standard Offer is a firm offer that 

PEF and its customers are obligated to take without revision or negotiation and 

which, accordingly, must be constituted to protected PEF’s customers. The Standard 

Offer Contract “avoids” a combined cycle unit and the capacity to be provided under 

the contract should be able to operate in a similar manner as the combined cycle unit 

would. 

Mr. Marz erroneously makes comparisons to “tolling agreements” such as 

PEF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel 

and dispatches the facility to operate when needed for system reliability or when it is 
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economically justified. The Vandolah Agreement is fundamentally a different type of 

agreemeni that was negotiated with compromises on many terms. It is unreasonable 

to pick and choose ternis from the Vandolah Agreement and conclude that PEF 

should be amenable to these same terms in all Standard Offer Contracts. 

Please cabmment on Mr. Marz’s suggested revisions to Section 7.4 to give 10 

business days notice of a capacity test, that the test be done only once per year, 

and that PEF pay for the test energy generated during the test. 

The 10 day notice seems reasonable. Regarding the number of tests per year, it should 

be noted that PEF has already lowered the requirement from six times per year to two 

times per year. Two tests per year is reasonable and necessary. If PEF has some 

reason to believe that a supplier cannot reliably delivery energy, PEF must not be 

required 1.0 wait up to 12 more months to ask for a test, which is necessary to ensure 

that PEF’s ratepayers are not paiying for capacity that is not being provided. Finally, 

as seen on Sheet No. 9.456 of the Standard Offer Contract, PEF would already be 

obligated to pay for the test energy generated during the test since the Standard Offer 

Contract provides for energy payments for any energy received from the supplier 

before or after the Avoided Unit In-Service Date. 

C. Right of Inspection 

Mr. Marz’s testimony alleges that the right of inspection provision is not limited 

and that inspection could occur at any time, day or night, and that notice is 

needed so that appropriate personnel can escort inspectors for safety and 
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liability reasons. Exhibit MJ M-1 indicates that the provision should be deleted 

and replaced with a new paragraph in Section 20. Explain the purpose behind 

this provision and whether you agree with irevising it. 

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and 

replacing it wholesale with the suggested paragraph, some revision of the existing 

provision, incorporating some elements of Mr. Marz’s suggested language on page 4 1 

of‘ Exhibit MJM-1 may be acceptable. The intention of this provision is not and has 

never been for PEF to be a nuisance or hindrance to a facility by repeatedly and 

unreasonably inspecting a facility and/or its ’books, or to inspect in the middle of the 

night or during other periods when a renewable energy producer’s representative 

would be unavailable. The intention is simply for PEF to have the ability to inspect 

when necessary. Accordingly, a revision tlo allow PEF inspection of a renewable 

energy producer’s books and/or facility upon reasonable notice and during normal 

business hours is acceptiable. 

GENERAL TERMS AND CONDITIONS 

On page 18 of Mr. Man’s testimony, he argues that many provisions of the 

Standard Offer Contract are “one-sided,” giving PEF a particular right without 

providing the renewatble generator with a reciprocal right or imposing an 

obligation on the provider without imposing a reciprocal obligation on PEF. 

How do you respond to this airgument? 
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MY. Marz himself acknowledges that there are: times when it is appropriate to provide 

one party with a right or Iobligat ion and not thle other, and the purpose of the Standard 

Offer Contract and the circumstances under which it is made constitutes one of those 

times. First, this is a purchase Icontract under which the supplier must build, operate 

and interconnect a generating facility, while tlhe buyer pays for the delivered capacity 

and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is 

required by law and regulatioiis to purchase capacity and energy pursuant to the 

contract. Cost recovery is asiwred through prior approval of the Standard Offer 

Contract or PSC approval of a negotiated contract. 

Unlike the utility, the renewable geinerator is not subject to the pervasive 

jurisdiction of the PSC, so performance under the contract must be ensured by 

contract provisions such as completion security, conditions precedent, 

creditworthiness, and representations and warranties. 

Finally, Mr. Marz’s many references to the Edison Electric Institute Master 

Power Purchase and Sale Agreement, the North American Energy Standards Board 

Base Contract for the Sale and Purchase of Natural Gas, and the International Swaps 

and Derivatives Association’s ISDA Master Agreement are inapplicable. As 

explained previously, thlese arc not examples of firm offer contracts that must be 

accepted by PEF without further negotiations.. Therefore, the terms contained in these 

agreements are irrelevant. 
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A. Performance Security 

Mr. Marz suggests that Section 11.1 of the Standard Offer Contract, Completion 

Performance Security, be revised to require collateral upon satisfaction of the 

Conditions Precedent and unfil completion of the facility and demonstration that 

it can deliver the amount of capacity and energy specified. What is currently 

required and do you agree with this revision? 

Currently, the Standard Offer Contract requires the security be obtained simultaneous 

with the execution of the Standard Offer Contract and maintained throughout the term 

of‘ the contract. Performance securities are needed throughout the term of the 

contract, beginning at its execution, to help ensure that if a supplier can no longer 

meet its obligations under the contract, then ithe utility has funds available to cover a 

portion of the replacement cos1. of energy nereded to serve PEF customers. Without 

these provisions, the entire risk of default would be borne by PEF’s customers, rather 

than by the party that is not meeting its obligations under a purchase power contract. 

Therefore, I do not agree with this revision. 

Q. 

A. 

Q. Please explain what would1 happen if,, as PCS Phosphate suggests, the 

performrance security was “associated with the expected level of loss.” 

Typically, the required perfomlance security amount does not cover all the costs of 

the replacement energy, but merely offsets some of the costs that are otherwise borne 

by PEF’s; customers. If the performance security truly covered the expected level of 

loss, as PCS Phosphate: suggests, the amounts specified in PEF’s Standard Offer 

Contract would have to be significantly increased. The magnitude of the required 

A. 
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Q. 

A. 

increase could be very large. For instance, if a renewable supplier signed a Standard 

Offer Contract for 100 M:W with a 25 year term and then defaulted in contract-year 4, 

PEF would have to purchase and/or build 100 MW of capacity to provide energy for 

the remaining 21 years to replace the energy not delivered by the renewable supplier. 

Further, wen if only the replacement cost is considered until another facility could be 

built, the security amount would have to be much larger. 

B. 

Mr. Marz suggests aidding a new sectiion entitled “creditworthiness” after 

Section 11, which would require both parties to maintain acceptable 

creditworthiness or provide performance assurance. Is this new section 

Creditworthiness, Default, Represeritations and Warranties 

desirable? 

No, this new section is neither necessary nor’ desirable. Creditworthiness is relevant 

to the issue of a party’s ability to perform under the contract, which for PEF means 

the ability to pay for the capacity and energy delivered. PEF’s ability to pay is 

addressed through the fact that the Standard Offer Contract is pre-approved by the 

PSC andl therefore eligible for cost recovery from PEF customers through a cost 

recovery clause, making the creditworthiness of PEF irrelevant as it relates to 

Standard Offer Contracis. Further, as a regulated company, the PSC has oversight 

over PEIF’s financial condition, which is not true for renewable generators. The 

suggested provision is undesirable because it implies the need for further perfonnance 

assurances that are, in fact, inferior to those already existing. 

13 



1 

2 

3 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

A. 

In his testimony, Mr. Marz allleges that PEF’s default provisions in Section 14 

are one-sided and suggests rewriting them to impose requirements upon PEF (in 

14.1), to eliminate some with respect to renewable energy producers (in 14.2), 

and to make some apply to both parties (15.11-15.13). How do you respond to 

each of these changes? 

Once again, Mr. Marz fails to recognize that PEF’s actions and activities are subject 

to the oversight of the I’SC arid the renewable generators are not. This results in 

some asymmetry in the provisions of the Standard Offer Contract. Regarding default 

provisions for PEF, these are not required because the PSC has already approved this 

contract for cost recovery so, as explained previously, there are no issues about 

payment or guarantees for payment. Since the default provisions are unnecessary, the 

changes to Sections 15.1 1 through 15.13 are not needed. I will address the elimination 

of the requirements for Isuppliers one-by-one from Mr. Marz’s Exhibit MJM- 1 , Page 

29. 

Sections 14.2 (a), (h) and (j) - These sections remain unchanged from the 

previous language. 

Section 14.2 (b) - The added language regardingforce majeure or waiver is not 

necessary because the Capacity Delivery Date is the date that the supplier begins 

receiving capacity paymenls, not a deadline. The deletion of the 71 % would mean 

that a supplier could deliver to PEF at a single digit capacity factor for years and 

PEF’s ratepayers would still be obligated to make capacity payments under this 

contract. To be clear, the 71 % capacity factor requirement is a 12-month rolling 
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Q. 

calculation; in order to drop below 71%, al supplier would have been off-line for a 

total of 106 days out of the last 365. 

0 Section 14.2 (c) - The inclusion of this a s  an Event of Default demonstrates the 

importance of this provision to PEF. In the event of a hurricane, for instance, 

there may not be any way to deliver fuel for a few days. This provision ensures 

that PEF’s ratepayers, have capacity availaible in the event of such a situation. 

0 Sections 14.2 (d), (e), (0, (i), and (k) - These provisions are included elsewhere in 

Mr. Marz’s marked-up Standard Offer Contract. The other locations for these 

provisions are unnecessary and these provisions should remain in this section. 

0 Section 14.2 (g) - Tlhis provision states that the supplier must get its permits by 

the Completed Permits Date. If the supplier cannot obtain its permits then it will 

not be able to make deliveries to PEF. 

What is your response to Mr. Marz’s suggestion of rewriting Section 14 to 

consolidate those provisions within Section 14 that relate to the obligation of a 

renewabde energy producer to meet the avoided unit in-service date? 

Conceptually, I do not oppose simply moving existing language within Section 14, if 

doing so would provide clarity to renewable: energy producers. However, I believe 

they are appropriately placed in the current contract. 

PCS Phosphate suggests revising Section 12.1.4 to read that upon termination 

arising from default on the part of the renewable energy producer, PEF shall be 
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entitled to retain only such portion of the termination fee sufficient to cover any 

liability arising from early payments. Do you agree with the suggested change? 

No, the suggested change is not needed. In PEF’s Standard Offer Contract, the 

Termination Fee already only covers the liability arising from early payments in 

accordance with Rule 25-1 7.0832(4)(e)107 F.,4.C. 

Do you agree with Mr. Marz that the representations and warranties in the 

Standard Offer Contraict should be revised so each party would be expected to 

represent and warrant certain items? 

No, I do not. Again, as explained previously, because a Standard Offer Contract has 

been pre-approved by the PSC and because PEF is subject to the PSC’s oversight, 

there is rio need for the reciprocal changes to the representations and warranties that 

Mr. Mar;! suggests. Also, it is again important to keep in mind that PEF must accept 

the Standard Offer Contract without negotiatiion, so it is not unusual or unfair to have 

certain provisions that only apply to the renewable energy producer. 

C. Assignment 

Mr. Marz alleges that the assignment provision in Section 20.4 is one-sided and 

should Ise revised to permit assignment by either party with prior written 

consent, with certain exceptions. How do you respond? 

Conceptually, PEF does not object to the: changes in the assignment provision 

proposed. by Mr. Marz. 
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D. Force Majeure 

Do you have any comments regarding Mi-. Marz’s testimony that the force 

majeure provisions in Section 18 do not correspond to what is found in the 

existing imaster agreements oir that they put a burden on the renewable energy 

producer while giving E’EF discretion? 

Yes. Again, because a !Standard Offer Contract has been pre-approved by the PSC, 

there is no need for the reciprocal changes to the force majeure language that 

Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of 

markets, PEF’s economic use, or the renewaible supplier’s ability to sell at a higher 

price, while I do not thirk these are necessary or significant, PEF has no objection to 

incorporating these changes into the Standard Offer Contract. Similarly, because a 

Standard Offer Contract has been pre-approved by the PSC, there is no need for the 

reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these 

changes. Mr. Marz also suggests that the standard of “conclusively demonstrate” 

should be changed to ‘‘reasonably demonstrate.” Again, this change, while largely 

immaterial in the context of the current contractual language, is acceptable to PEF. 

E. Conditions Precedent 

Mr. Marz has suggested several revisions to Section 5 relating to Conditions 

Precedent. Please respond. 

I will respond to each of the suggested changes: 

0 Section 5(a) - The revisions making the conditions precedent provisions apply to 

both parties are unnecessary. As explained previously, PCS Phosphate fails to 
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recognize that PEF’s actions and activities are subject to the PSC’s oversight and 

the renewable generators arlz not, resulting in some asymmetry in the provisions 

of the Standard Offer Contract. 

Sections 5(a)(i), (ii), (iii) and (iv) - Pldr. Marz suggests that the form and 

substance in which information is provided be at the renewable generator’s sole 

discre:tion. PEF does not object to this language as long as the provision that the 

renewable supplier hiis to certify that the conditions are met remains intact. 

Section 5(v) - PEF does not agree with deleting the requirement that a renewable 

generator obtain insurance as required by Section 17. This is further explained 

below. 

Section S(a)(vi) - Once again, because a Standard Offer Contract has been pre- 

approved by the PSC and the PSC is sub-ject to the oversight of the PSC, there is 

no need for the delivery of constitutional documents and corporate resolutions 

from PEF that Mr. Marz suggests. 

Sectilon 5(a)(vii) - This section, as well as; the last paragraph of Section 2, requires 

the supplier to obtain QF status from the PSC and to maintain that status 

throughout the term of the Standard Offer Contract. These provisions are 

reasonable because the Standard Offer Contract is only available to QFs or 

renewables that can be certified as a QF by the PSC. If a supplier cannot meet 

these requirements then another type of contract would be more appropriate. 

o Section 5(b) - As explained above, the revisions making the conditions 

precedent apply to ’both parties are unnecessary. 
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Q. 

A. 

0 Section 5(c) - As explained above, the revisions making the conditions 

precedent apply to both parties are unnecessary. PEF does not object to the 

suggested change to allow termination of the contract with proper notice. 

Sections 5(d) and (e) - The provisions Tar. Marz suggests moving are properly 

considered conditions precedent and therefore should be included in that section. 

It is understood that failure to meet the conditions would amount to a default, so 

there is some logic to his suggestions. However, it would seem the provisions 

are appropriately placed in the current contract. 

0 

F. Annual Plan and Electricity Production and Plant Maintenance Schedule 

Mr. Marz states that it is unreasonable to expect renewable energy producers to 

meet the plan requirements set out in Section 10.1. Do you agree? 

No. A renewable energy producer should be able to provide an estimate of its 

deliveries to PEF so that PEF can coordinate the planned outages of the supplier with 

the outages of its own facilities and the other facilities under contract with PEF to 

ensure at any given moment there is adequate generation to meet demand. Meeting 

the plan requirements in this section is critical to PEF’s responsibility and ability to 

serve its, customers and maintain system reliability. PEF must plan to serve its 

customeirs in a reliable manner while minimizing cost. Without the requirement to 

coordinate outages, a large renewable supplier could take an outage and jeopardize 

PEF’s system reliability or force uneconomic purchases or sales to accommodate the 

renewable supplier’s unforecasted outage or deliveries. 

23 

19 



1 Q. 

2 

3 A. 

4 

What is your response to Mr. Marz’s suggested revisions in Section 10.1 to 

change “(detailed plan” to “good faith estimate”? 

Conceptually, I do not oppose chmging “detailed plan” to “good faith estimate” in 

Section 10.1. A “good faith e:stimate” would include a maintenance schedule with 
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anticipated output levels during the maintenance periods. 

Mr. M a n  suggests the deletion of Section 10.2, alleging it fails to acknowledge 
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the distinctive nature of renewable energy technologies and is unduly restrictive. 

How do :you respond? 

This section is vitally import,mt to PEF‘s responsibility and ability to serve its 

customers and maintain systeni reliability. PEF must coordinate the outages of its 

units with those of its Isuppliers to ensure at any given moment there is adequate 

generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s 

generation could decide to take outages at the same time or a large supplier could 

choose to take an outage during a time of high demand. These potential situations 

would make it difficult for E’EF to maintain system reliability. Obviously, PEF 

coordinates the outages of its own generation, including combined cycle units, so that 

18 the maximum amount of generation is available when it is likely to be most needed. 

19 For instance, PEF would avoid planning outages of its own units during the heat of 

20 the summer 

21 

22 Q. Do you agree with Mr. Man’s deletion of Section 10.5.6, which requires a 

23 renewable energy prodlucer to have a three day fuel supply on-site? 
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No, I disagree with deleting this provision. This provision is included in the Standard 

Offer Contract because ii, helps to ensure that during an extreme operating event, the 

supplier will be able to clontinue operating for 72 hours, using its on-site supply. The 

provision should not be deleted just because some renewable generators, such as a 

wind facility, cannot maintain ii fuel inventory, because many renewable generators 

can. A .wind facility has the option of proposing the deletion of those sections and 

negotiating other provisions thalt address its unique operating requirements. Further, 

in my experience, it is likely that a supplier using biomass, municipal solid waste or 

natural gas (remember the Standard Offer Contract applies to QFs as well) can meet 

this requirement and for those types of facilities the maintenance of a fuel inventory 

or a back-up fuel inventory is very important. 

G. Irisurance 

Do you agree with PCS Phoslphate’s suggested deletion of Section 17, regarding 

insurance? 

No. First, as indicated in my direct testimony, Rule 25-17.087(5), F.A.C., requires 

insurance. That this rule governs the interclonnection process and not the Standard 

Offer Contract makes no difference to the requirement; it is still a condition that has 

to be met prior to the interconnection and operation of the renewable generator’s or 

QF’s facility. In addition, the PSC’s recent amendments to Rule 25-6.065, F.A.C., 

which will be effective in April, require insurance for the interconnection of systems 

greater than 10 kW. As part of the recent net metering and interconnection 

21 



1 

2 

3 

4 

5 Q* 

6 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 Q. 

18 

19 

20 A. 

21 

22 

23 

rulemaking, the PSC thoroughly discussed anld considered the issue of insurance and 

determined that insurance: is required for all but the smallest systems. 

H. 

Is PEF’s requirement that a renewable energy producer utilize firm standby 

service fair start up unreasonalble, as PCS Phosphate alleges? 

No, this provision is not unreasonable as lit ensures the supplier’s generation is 

available when it is needed most. As I stated in my direct testimony, if the generating 

unit was off-line when PEF interrupted its interruptible customers, then the generating 

unit could not return to service because it would not have power from PEF. This 

means the renewable supplier may not be ablle to provide power to PEF’s customers 

at exactly the time it is most needed because its standby service has been interrupted. 

The standby service purchased imust be firm stand-by service to assure there is power 

available to start the unit 

Use of Interruptible Strindby Service for Start-up 

I. Energy 

Mr. Marz suggests revising Section 6.1 (which he moves to 9.1.3) to delete the 

provision that no billing arrangement can result in a renewable energy producer 

selling more than the Fiacility’s net output. Do you agree with this change? 

No. The ]Federal Energy Regulation Commission (“FERC”) has long held the position 

that a QIF cannot sell more than its net output as a QF. In a 1981 case involving 

Occidental Geothermal, Inc., FERC found that the “power production capacity” of a 

facility is; “the maximum1 net output of the facility.” 
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1 V. CONCLIJSION 

2 Q. Does this conclude your testimony? 

3 A. Yes. 
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STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM CAPACITY 
AND ENERGY FROM A RENiEWABLE ENERGY PRODUCER OR QUALIFYING 

FACILITY ILESS THAN EO0 KW 

THIS STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM 
CAPACITY ADID ENERGY (h1ereina:fter referred to as the "Contract") is made and 
entered this day of--.--, ___ (hereinafter referred to as the "Execution Date"), 
by and between (hereinafter the 
Renewable Energy Provider/Quali fyng Facility ("RF/QF"), and Florida Power Corporation 
d/b/a Progress Energy Florida (hereinafter "PEF"), a private utility corporation organized and 
existing under the: laws of the State of Florida. The RF/QF and PEF shall be individually be 
identified herein as the "Party" an'd col1ec:tively as the "Parties". This Contract contains five 
Appendices which1 are incorporated into and made part of this Contract: Appendix A: Monthly 
Capacity Payment. Calculation; Appendix B: Termination Fee; Appendix C: Detailed Project 
Information; Appendix D: Rate Schedule COG-2; Appendix E: Agreed Upon Payment 
Schedules; and Appendix F: Flori'da Public Service Comnmission (I'FPSCI') Rules 25-1 7.080 
through 25-1 7.3 10, F.A.C. 

WITNESSETH: 

WHEREAS, the RF/QF desires to sell, and PEF desires to purchase electricity to be 
generated by the lRF/QF consistent with Florida Statutes 366.91 (2006) and FPSC Rules 25- 
1 7.080 through 25-1 7.3 10 F.A.C.; and 

WHEREAS, the RF/QF has acquired an interconnectionltransmission service agreement 
with the utility in whose service territory .the Facility is to be Iocated, pursuant to which the 
W/QF assumes contractual responsibility to make any and ;all transmission-related arrangements 
(including ancillary services) between the RF/QF and the Transmission Provider for delivery of 
the Facility's firm capacity and energy to PEF. The Parties recognize that the Transmission 
Provider may be PEF and that the transrnission service will be provided under a separate 
agreement; and 

WHEREAS, the FPSC has approved this Contract for the Purchase of Firm Capacity 
and Energy from a Renewable Energy Producer; and 

WHEREAS, the RF/QF guarantees that the Facility is capable of delivering firm 
capacity and energy to PEF for thle term of this Contract in a manner consistent with the 
provision of this Contract; 

NOW, THEREFORE, for mutual {consideration the Parties agree as follows: 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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Definitions 

"AFR" means the Facility's annual he1 requirement. 

"AFTR" means thle Facility's annual fuel transportation requirement 

"Annual Capacity Billing Factor" or "ASI:" means 12 month rolling average of the Monthly 
Availability Factolr as further defined and explained in Appendix A. 

" A p p d k ~ s "  shall mean the schedules, exhibits, and attachments which are appended hereto and 
are hereby incorporated by reference and made a part of this Contract. Such Appendices include: 

"ADpendixAF sets forth the Month1 y Capacity Payment Calculation. 
"ApuendixB' sets forth the Termination Fee. 
"ADpendix C" sets forth the Detailed Project Information. 
"Appendix D sets forth Rate Schedule COG-2. 
"ADpendixE* sets forth the Agreed Upon Payment ,Schedules and Other Mutual 
Agreemenl s 
"Appendix_F' sets forth Florida Public Service Commission ("FPSC") Rules 25-1 7.080 
through 25-1 7.3 10, F.A.C. 

"As-Available Energy Rate" means the rate calculated by PlEF in accordance with FPSC Rule 
25-17.0825, F.A.C., and PEF's Rate Schedule COG-I, as they may each be amended from time 
to time 

"Authorization to Construct" means authorixation issued by any appropriate Government 
Agency to construct or reconstruct the Facility granted to RF/QF in accordance with the laws of 
the State of Florida and any relevant federal law. 

"Avoided 'W' means the electrical generating unit described in Section 4 upon which this 
Contract is based. 

"Avoided 'Unit E n e r g  Cost" has the meaning assigned to it in Appendix D. 

"Avoided Unit Fuel Cost" has the meaning assigned to it in Appendix D. 

"Avoided Unit Heat Rate" means the average annual heat rate of the Avoided Unit as defined in 
Section 4. 

means the date upon which the Avoided Unit would have 
started commercial operation as specified in Section 4. 

"Avoided Unit Lifi:" means the economic life of the Avoided Unit. 

"Avoided Unit Variable O&M" means the Avoided Unit variable operation and maintenance 
expenses as defined in Section 4. This rate will escalate annually based upon CPI-U The annual 
escalation will begin in the payment for January deliveries. 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Pl,anning 
EFFECTIVE May 22,2007 
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"Base Capacity Payment" or " B a '  means (capacity payment rates defined in Appendix D and 
further defined by the selection of Olption A,B,C or D in Section 9.2. 

P e r f o m e  Security AmowLt" mearis the dollar amount per MW listed in the Table 2 in 
Section 1 I for years 1-5 associated with the applicable credit class of the Party. 

"Base Year" means the year that this; Contract was approved by the FPSC. 

II EhwmxQ@ ' 

Florida are authorized, directed or permitted to close, Saturday, Sunday or a weekday that is 
observed as a public holiday in the State of Florida. 

means any day except a day upon which banks licensed to operate in the State of 

"CAMQ" means the Clean Air Markets Division of the Environmental Protection Agency or 
successor administrator (collectively with ariy local, state, regional, or federal entity given 
jurisdiction over a program involving transferability of Environmental Attributes). 

"Capacity" means the minimum average hourly net capacity (generator output minus auxiliary 
load) measured o v a  the Committed Capacity Test Period. 

"Capacity Delivery Date" means the first calendar day immediately following the date of the 
Facility's successful completion of the first Committed Capacity Test. 

"Cauacity Payment'' means the payment defined in Section 51.2 and Appendix A. 

"Committed Cauac&" or "E" means the c,apacity in MW that the RF/QF commits to sell to 
PEF, the amount ofwhich shall be determined in accordance with Section 7 and Appendix D. 

'Committed Cauacitv Test means the testing of the capacity of the Facility performed in 
accordance: with the procedures set fixth in Section 8. 

" C o m m l t t e d f i Y  Test Period 'I means a lest period of twenty-four (24) consecutive hours. 

11 leted Permits Date" means the date by which the RF/QF must complete licensing, 
certification, and all federal, state and local governmental, environmental, and licensing 
approvals required to initiate construction of the Facility. This date is specified in Section 4. 

"Comuletion/Perfo~mance Security" means tihe security described in Section 1 1 .  

"Conditions Precedent" shall have the meaning assigned to it in Section 5. 

"Contract" means this standard offer (contract for the purchase of Firm Capacity and Energy from 
a Renewable Energy Producer or Qualifying Facility with a nameplate capacity of less than 100 
kW. 

"CPI-U" means the revised monthly consumer price index for All Urban Consumers, U.S. City 
Average (CPI-U) (All Items 1982-84 = 100) promulgated by the Bureau of Labor Statistics of 

ISSUED BY: Lon J. 'Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 2:!, 2007 
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the United States Department of Labor. 

"Creditwort&' with respect to a Party or its credit support provider, as applicable, means a 
party is rated by at least two (2) of the three (3) following rating agencies Standard & Poor's 
(S&P), Moody's Investor Services (Moody's) and Fitch Rating Services (Fitch). Rating shall be 
the unsecured, seniior long-term debit or deposit obligations {(not supported by third party credit 
enhancement). Both ratings (if company is onIy rated by 2 of the 3 agencies) or at least two (2) 
of the three (3) (if company is rated by all three agencies) must be (i) BBB- or greater from 
S&P (ii) Baa3 or greater from Moody's (iii) BBB- or greater from Fitch. 

"Demonstration Period" means a sixty-hour period in which the Committed Capacity Test must 
be completed. 

"Distribution Systtm" means the distribution system consisting of electric lines, electric plant, 
transformers and switchgear used for conveying electricity to ultimate consumers, but not 
including any part of the Transmissilon System. 

"Disuute" shall have the meaning assigned to it in Section 20.9. 

!iI . 

"Eastern Prevailing Time" or "E= means the time in effeict in the Eastern Time Zone of the 
Unites States of America, whether Eastern Standard Time or Eastern Daylight Savings Time. 

"Wective Date" h,as the meaning assigned to it in Section 5. 

I t  Jnectlon" means the physical point at which the Facility is connected 
with the Transmission System or, ifltF/QF interconnects with a Transmission System other than 
PEF's, PEF's interc:onnection with the Tranmission Provider's Transmission System, or such 
other physical point on which RF/Ql? and PEF may agree. 

"Eligible Collateral" means (i) a Letter of Credit from a Qualified Institution or (ii) cash 
deposited into a PEF Security Account by RF/QF or RF/QF Security Account by PEF, as the 
case may be, or (iii) RF/QF Guarantee or PElF Guarantee or a combination of (i) , (ii) and/or (iii) 
as outlined in Sectiion 1 1 .  

"Enerw" means megawatt-hours ge:nerated by the Facility of the character commonly known as 
threephase, sixty hertz electric energy that is delivered at a nominal voltage at the Electrical 
Interconnection Padnt. 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatoy Planning 
EFFECTIVE May .22,2007 
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"Environmental Ajtributes" means all attributes of an environmental or other nature that are 
created or otherwise arise from the Facility's generation of electricity from a renewable energy 
source in contrast with the generation of electncity using nuclear or fossil fuels or other 
traditional resources. Forms of such attributes include, without limitation, any and all 
environmental air quality credits, green credits, renewable energy credits ("RECs"), carbon 
credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar products or 
rights, howsoever entitled, (i) resulting from the avoidance of the emission of any gas, chemical, 
or other substance, including but not limited to, mercury, nitrogen oxide, sulfur dioxide, carbon 
dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants of air, water 
or soil gas, chemical, or other substance, and (ii) attributable to the generation, purchase, sale or 
use of Energy frorn or by the Facility, or otherwise attributable to the Facility during the Term. 
Environmental Attributes include, without 1 imitation, those currently exrsting or arising during 
the Term under local, state, regional, federal, or international legislation or regulation reIevant to 
the avoidance of any emission described in this Contract under any governmental, regulatory or 
voluntary program, including, but not limited to, the United Nations Framework Convention on 
Climate Change and related Kyoto Protocol or other programs, laws or regulations involving or 
administered by the Clean Air Markets Division of the Environmental Protection Agency 
("CAMD") or successor administrator (collectively with any local, state, regional, or federal 
entity gven jurisdiction over a program involving transferability of Environmental Attributes,). 

"Event ofDefaul1:" has the meaning; assigned to it in Section 14. 

"Execution Date" has the meaning assigned to it in the opening paragraph of this Contract. 

"Exemplary Early Capacity Payment Date" means the exemplary date used to calculate Capacity 
Payments for Option Band D. This date is specified in Section 4. The actual Capacity Payments 
for Option Band D will be calculateld based upon the Capacity Delivery Date. 

"Standard Offer Expiration Date" means the final date upon which this Contract can be executed. 
This date is specified in Section 4. 

"Facilitv" means ad1 equipment, as dlescribed in this Contrac:t, used to produce electric energy 
and, and all equipment that is owned or con1:rolled by the RIF/QF required for parallel operation 
with the Transmission System. In the case of a cogenerator the Facility includes all equipment 
that is owned or controlled by the RF/QF to produce useful thermal energy through the 
sequential use of energy. 

"Financial Closing" means the fulfillment of each of the following conditions: 

the execution and delivery of'the Financing Documents; and 

a11 (Conditions Precedent to the initial availability for disbursement of funds under 
the Financing Documents (oi.her than relating to the effectiveness of this Contract) 
are satisfied or waived. 

ISSUED BY: Lon 1. Cross, Maiqager, Utility Regulatory Planning 
EFFECTIVE May  22,2007 
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"Financing DocurrlenfS" shall mean documentation with respect to any private equity investment 
in RF/QF, any loan agreements (including agreements for any subordinated debt), notes, bonds, 
indentures, guarantees, security agreements and hedging agreements relating to the financing or 
refinancing of the (design, developmlent, construction, Testing, Commissioning, operation and 
maintenance of the Facility or any guarantee by any Financling Party of the repayment of all or 
any portion of such financing or refinancing 

"Financing Party" means the Persons (including any trustee or agent on behalf of such Persons) 
providing financing or refinancing t'o or on lbehalf of RF/QF for the design, development, 
construction, testing, commissioning, opera1 ion and maintenance of the Facility (whether limited 
recourse, or with olr without recourse). 

"Firm CaDacity and Enerm" has the meaning assigned to it in Appendix D. 

"Firm CaDacitV Rak" has the meaning assigned to it in Appiendix D. 

I 1  m: . has the meaning assigned to it in Appendix D. 

"Force Majeure" has the meaning given to i.t in Section 18. 

"FPSC" means the Florida Public Service Commission or its successor. 

"Government Aeen&' means the United States of America., or any state or any other political 
subdivision thereof, including without limitation, any municipality, township or county, and any 
domestic entity exercising executive, legislative, judicial, regulatory or administrative functions 
of or pertaining to government, including, without limitation, any corporation or other entity 
owned or controlled by any of the foregoing. 

"Governmental Approval" means any authorization, consent, approval, license, ruling, permit, 
exemption, variance, order, judgment, instruction, condition, direction, directive, decree, 
declaration of or regulation by any Government Agency relating to the construction, 
development, ownership, occupation, start-up, Testing, operation or maintenance of the Facility 
or to the execution, delivery or perfxmance of this Contract as any of the foregoing are in effect 
as of the date of thiis Contract. 

"Gross Domestic ]?rice Imdicit Price Deflaltor" or "GDPIPD" has the meaning assigned to it in 
Section 11. 

"m' means the Institute of Electrical and Electronics Engineers, Inc. 

V I  Party" has the meaning assigned to it in Section 16. 

11 -dy" has the meaning assigned to it in Section 16. .. . 

"Initial Reduction Value" has the meaning assigned to it in Appendix B. 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May. 22,2007 
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"PEF Guarantee" means a guarantee provided by PEF Guarantor that is acceptable to RF/QF 
whose approval may not be unreasonably withheld. 

"PEF Guarantor" rneans a party that, at the time of execution and delivery of its PEF Guarantee 
is a direct or indirect owner of PEF (and is (a) Creditworthy or is (b) reasonably acceptable to 
RF/QF as having verifiable Creditworthiness and a net woflh sufficient to secure PEF's 
ob1 i gat i on s . 

"PEF Security A c ~ m ' '  means an account designated by PEF for the benefit of PEF free and 
clear of all liens (iincluding liens of any lenders) to be established and maintained at a Qualified 
Institution pursuant to a control agreement in a form and substance acceptable to PEF whose cost 
is to be borne by the RF/QF. 

"Person" means any individual, partinership, corporation, association, joint stock company trust, 
joint venture, unincorporated organization, or Governmental Agency (or any department, agency, 
or political subdivision thereof). 

Troiect Consents" mean the following Con,sents, each of which is necessary to RF/QF for the 
fulfillment of RF/QF's obligations hereunder: 

the Authorization to Construct; 

planning permission ;and consents in respect 'of the Facility, and any electricity 
substation located at the Facility site, including but not limited to, a prevention of 
significant deterioration perniit, a noise, proximity and visual impact permit, and 
any required zoning permit; and 

any integrated pollution control license. 

"Proiect Contracts" means this Contract, and any other contract required to construct, operate 
and maintain the Facility. The Project Contracts may include, but are not limited to, the turnkey 
engineering, procurement and construction contract, the electrical interconnection and operating 
agreement, the fuel supply agreement, the facility site lease, and the operation and maintenance 
agreement. 

"Prudent 1Jtility Practices" means any of the practices, methods, standards and acts (including, 
but not limited to, the practices, methods and acts engaged in or approved by a significant 
portion of owners and operators of plower plants of technology, complexity and size similar to 
the Facility in the United States) that, at a particular time, in the exercise of reasonable judgment 
in light of the facts, known or that should reasonably have been known at the time a decision was 
made, could have been expected to accomplish the desired result and goals (including such goals 
as efficiency, relialbility, economy and profitability) in a manner consistent with applicable 
facility design limits and equipment specific ations and applicable laws and regulations. Prudent 
Utility Practice is not intended to be limited to the optimum practice, method or act to the 
exclusion of all others, but rather to be a spectrum of acceptable practices, methods or acts in 
each case taking into account the Facility as an independent power project. 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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"Qualifving Facilil&" or "OF" means a cogenerator, small power producer, or non-utility 
generator that has been certified or selfcertified by the FERC as meeting certain ownership, 
operating and efiiciency criteria estalblished by the Federal 13nergy Regulatory Commission 
pursuant to the Public Utility Regulatory Policies Act of 19'78 ("PURPA"), the criteria for which 
are currently set forth in 18 C.F.R. 9 292, et seq. (2006), Section 210 of PURPA, 16 U.S.C. 9 
824a-3 (2005), 16 U.S.C. 796 et seq. (2006), and Section 1;!53 of EPAct 2005, Pub. L. No. 109- 
58, 9 1253, 119 Stat. 594 (2005) or, alternatively, analogous provisions under the laws of the 
State of Florida. 

"Oualified Institution" means the domestic office of a United States commercial bank or trust 
company or a foreign bank with a United St,ates branch with total assets of at least ten billion 
dollars ($1 0,000,000,000) (which is not an affiliate of either party) having a general long-term 
senior unsecured dlebt rating of A- or higher (as rated by Standard & Poor's Ratings Group), 
A3 or higher (as rated by Moody's Investor ,Services) or A- or higher (as rated by Fitch 
Ratings) . 

"Rate Schedule COG-I" means PEF's Agreement for Purchase of As-Available Energy and/or 
Parallel Operation with a Qualifying Facility as approved b,y the FPSC and as may be amended 
from time to time. 

"w' means renewable energy credits, grcen tags, green tickets, renewable certificates, 
tradable renewable energy credits ("T -REX") or any tradable certificate that is produced by 
a renewable generator in addition to and in ,proportion to the production of electrical energy. 

"Reduction Value" has the meaning assigned to it in Appendix B. 

"Renewable Facilily" or 'W/OF" means an electrical generating unit or group of units at a single 
site, interconnecte'd for synchronous operation and delivery of electricity to an electric utility, 
where the primary energy in British Thermal Units used for the production of electricity is from 
one or more of the following sources: hydrogen produced fiom sources other than fossil fuels, 
biomass, solar energy, geothermal energy, wind energy, ocean energy, hydroelectric power or 
waste heal from a commercial or industrial inanufacturing process. 

"RF/OF Entities" has the meaning assigned to it in Section 16. 

"RF/OF Guarantec;" means a guarantee prowided by RF/QF Guarantor that is acceptable to PEF 
whose approval may not be unreasoinably withheld. 

"RF/OF Guarantoc" means a party tlhat, at the time of execution and delivery of its RF/QF 
Guarantee is a direct or indirect owner of RF/QF and is (a) (Creditworthy or is (b) reasonably 
acceptable to PEF as having verifiable Creditworthiness and a net worth sufficient to secure 
RF/QF 's obligations. 

i Tic% I t f h ,  

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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"we S e c W  has the meaning assigned in Section 1 1 .  

11 F S e c u 4 4 m x m f '  means am account designated by the RF/QF for the benefit of the 
RF/QF free and clear of all liens (in'cluding liens of any lenders) to be established and maintained 
at a Qualified Institution pursuant to a control agreement in a form and substance acceptable to 
RF/QF whose cosit is to be borne by PEF. 

"Security Documentation" has the meaning assigned to it in Section 12. 

"Supplemental Elicjble Collateral" means a'dditional collateral in the form of Letter of Credit or 
cash to augment the RF/QF Performance Security in the event of a Material Adverse Change. 

" M I  has the meaning assigned tlo it in Section 3. 

"Termination Datt;" means the date upon which this Contract terminates unless terminated earlier 
in accordance with the provisions hereof. This date is specified in Section 4. 

"Termination Fee" means the fee described in Appendix B i3S it applies to any Capacity 
Payments made under Option B, C or D. 

"Termination Security" has the meaning assigned to it in Section 12. 

I1  ion Provider" means the operator(s) of the Transmission System(s) or any successor 
thereof or any other entity or entitieis authorized to transmit Energy on behalf of RF/QF from 
the Electrical Interconnection Point. 

I1  . .  --'' means the system of electric lines comprised wholly or substantially of 
high voltage lines., associated systern protection, system stabilization, voltage transformation, and 
capacitance, reactance and other electric plant used for conveying electricity from a generating 
station to a substation, from one geinerating station to another, from one substation to another, or 
to or from any Electrical Interconnection Point or to ultimate consumers and shall include any 
interconnection owned by the Transmission Provider or PEF, but shall in no event include any 
lines which the Transmission Provilder has specified to be part of the Distribution System except 
for any distribution facilities required to accept capacity and energy from the Facility. 

iSSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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2. 

The Facility's location and generation capabilities are as described in Table 1 below. 

Facility; ;Renewable FaciUity or Qualifying Facility Status 

___- TABLE 1 

TECHNOLOGI' AND GENERATOR CAPABILITIES 

City: 
County: 

Location: Specific legal description (e.g., metes and 
bounds or other llegal description with street address 
required) 

Generator Type (Induction or Synchronous) 

Technolopy 

Fuel Type and Source 

t----------- Generator Rating, (KVA) 

Maximum Capablility (kW) 

Net Output (kW) 

Power Factor ("/.:I 

Operating Voltage (kV) \ 

Peak Internal Loald kW 

The RF/QF's failure to complete Table 1 in its entirety shall render this Contract null and void 
and of no further effect. 

ISSUED BY: Lon J. Cross, Manalger, Utility Regulatory Planning 
EFFECTIVE May 2 2 , 2 0 0 7  
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Avoided IJnit 
Avoided IJnit Capacity 
Avoided IJnrt In-Service Date 
Avoided IJnit Heat Rate 
Avoided IJnit Variable O&M 

Avoided IJnit Life 
Capacity Payments begm 

Terrmnation Date 

Availability Factor* 

Avai labi 1 it y Factor 

qualify for a Capacity payment 
Expiration Date 
Completed Pemuis Date 
Exemplary Early Capacity Payment Date 

I Minimum Performance Standards - On Peak 

I Minimum Performance Standards - Off Peak 

1 Minimum Availability Factor Required to 

3. Term of Contract 

Natural Gas Combined Cycle 
618 M W  
June 1,2013 
7,442 BKVkWh 
$0.194 per kWh in rmd-2013 dollars escalating 
annually at 2.25% 
25 years 
Avoided Unit In-Service Date unless Option B, 
C, or D is  selected 
May 3 1 2023 (1 0 years) 
Ltt-% 

W--% 

%-YO 

April 1, ;!008 
June 1,2012 
January 1 2008 

Except as otherwise provided herein, this Contract shall become effective immediately upon its 
execution by the F'arties and shall end at 12:Ol a.m. on the Terrmnation Date, (the "Term") unless 
terminated earlier in accordance wiih the pIovisions hereof. 

4. Minimum Specifications and Milestones 

As required by FPSC Rule 25-1 7.0832(4)(e), the minimum specifications pertaining to this 
Contract and milestone dates are as follows: 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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Conditions Precedent 

Unless otherwise waived in writing liy I ~ C *  irflici Ptu~&+-,  on or before the Drop Dead 
Date, e d i  i"ii 1; rt.t-r;>i. shall satisfy the following Conditions Precedent. :I.; 'yp(k~!&:: 

RFIQF shall have ob1 ained firm transmission service necessary to deliver 
Capacity and energy from the Facility to the Electrical Interconnection Point, y-,! 
i k ~ f ~ ' ?  I\:&% I ' 1  I l ion; 

RF/QF shall have obtained the Project Consents and any other Consents for which 

RFIQF shall have entered into Financing Documents reIative to the construction 
a1 Closing, i t i  ,i, f ~ , i  111 

Uu& shall have delivered to flit- i- &c other h & ( i )  a copy of its 
constitutional documents (certified by its corporate secretary as true, complete 
and up-to-date) and (ii) a copy of a corporate resolution approving the terms of 
this Contract and the transactions contemplated hereby and authorizing one or 
more individuals to execute this Contract on its behalf (such copy to have been 
cerl ified by its corporate representative as true, complete and up-to-date); 

n writing) of the Conditions Preced 
i\:iccf s ~ t w  shall deliver to N-+t$fil 
ction. Subject to there being no Ev 

Default whiich has occurred and/or is continuing as of the date upon which the last of 
such certificates is delivered, the date ofsuch last certificate shall constitute the effective 
date of this Contract (the "Effective Date"). 

onditions Precedent s ~ ~ ~ & y -  
liditions Precedent are El-waived in 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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Committed Capacity/Caipacity Delivery Date 

7.1 

7.2 

7.3 

7.4 

7.5 

7.6 

7.7 

In the event that the RF/QF elects to make nio commitment as to the quantity or 
timing of its deliveries to PE;F, then its Committed Capacity as defined in the 
following Section 7.2 shall he zero (0) MW. If the Committed Capacity is zero (0) 
MW, Sections 7.2 though Section 7.7 and all of Section 8 shall not apply. 

If the RF/QF commits to sell capacity to PEF, the amount of which shall be 
defermined in accordance with this Section ‘7 and Appendix D. Subject to Section 
7.4., the Committed Capacity is set at kW, with an expected Capacity Delivery 
Date on or before the Avoidled Unit InService Date. 

Capacity testing of the Facility (each such test a Comrmtted Capacity Test) shall 
be performed in accordance with the procedures set forth in Section 8. The 
Demonstration Period for the first Comrmtted Capacity Test shall commence no 
earlier than ninety (90) days before the expected Capacity Delivery Date and 
testing must be completed before the Avoided Unit In-Service Date. The first 
Committed Capacity Test shall not be succe:jsfully completed unless the Facility 
dernonstrates a Capacity of at least one hundlred percent (100%) of the Comrmtted 
Capacity set forth in Section 7.2. Subject to Section 8.1, the RF/QF may schedule 
and perform up to three (3) Committed Capacity Tests to satisfy the requirements 
of the Contract with respect 1 o the first Committed Capacity Test. 

In addition to the first Cornnutted Capacity ‘rest, PEF shall have the right to 

~IX~P~J~.&II~, to vali s of a Committed 
Capacity Test 31 m y  per year, the results of which 
shall be provided to PEF within seven (7) calendar days of the conclusion of such 
test. On and after the date of such requested Committed Capacity Test, and until 
the completion of a subsequent Committed Capacity Test, the Committed Capacity 
shall be set at the lower 

require the RF/QF, after notice-! ’ I pJ-u-):- 1 0  ‘.I1Cii 

Notwithstanding anything contrary to the terms hereof, the Committed Capacity 
may not exceed the amount :set forth in Sectiion 7.2 without the consent of PEF, 
which consent shall be granted in PEF‘s sole discretion. 

The RF/QF shall be entitled to receive Capacity Payments beginning on the 
Capacity Delivery Date, provided the Capacity Delivery Date occurs before the 
Avloided Unit In-Senice Date (or such later date permitted by PEF). If the 
Capacity Delivery Date does not occur before the Avoided Unit In-Service Date, 

ISSUED BY: Lon J. Cross, M a n a g e r ,  Utility Regulatory Planning 
EFFECTIVE M a y  22,2007 
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PEF shall immediately be entitled to draw down the CompletionPerformance 
Security in full. 

Testing Procedures 

8.1 The Committed Capacity Test must be completed successfully within the 
Demonstration Period, which period, including the approximate start time of the 
Committed Capacity Test, shall be selected and scheduled by the RF/QF by 
means of a written notice to PEF delivered at least thirty (30) calendar days prior 
to the start of such period. The provisions of the foregoing sentence shall not 
apply to any Committed Capacity Test ordered by PEF under any of the 
provisions of this Contract. PEF shall have the right to be present onsite to 
monitor firsthand any Committed Capacity Test required or permitted under this 
Colntract. 

8.2 

RF/QF pursuant to Section 8.1 or at such time requested by PEF pursuant to 
Section 7.4; provided, however, that the Committed Capacity Test Penod may 
cornmence earlier than such time in the event that PEF is notified of, and consents 
to, such earlier time. 

8.3 Normal station senrice usc: of unit auxiliaries, including, without limitation, 
cooling towers, heat exchangers, and other equipment required by law, shall be in 
service during the Committed Capacity Test Period. 

8.4 

8.5 

The Capacity of the Facility shall be the minimum average hourly net output in 
kW (generator output minus auxiliary) measured over the Committed Capacity 
Test Period. 

The Committed Capacity Test shall be performed according to standard industry 
testing procedures for the apypropriate techncdogy of the RF/QF. 

8.6 The results of any Committed Capacity Test, including all data related to Facility 
operation and perfonmance during testing, shall be submitted to PEF by the RF/QF 
within seven (7) calendar days of the conclusion of the Committed Capacity Test. 
The W/QF shall cefl:ify that all such data is accurate and complete. 

ISSUED BY: Lon J .  Cross, Manager, Utility Regulatory I’lanning 
EFFECTIVE May 22,2007 
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Payment for Electricity Produced by the Facility 

9.1 Energy 

9.1.1 PEF agrees to pay the RF/QF for energy produced by the Facility and 
delivered to PEF in accordance with the rates and procedures contained in 
PEF's approved Rate Schedule COG-1 if the Committed Capacity pursuant 
to Section 7.2 is set to zero. If the Committed Capacity is greater than zero 
M W ,  then IPEF agrees to pay the RF/QF for energy produced by the 
Facility and delivered to PEF in accordance with the rates and procedures 
contained in Appenldix D, as it may be amended from time to time. The 
Parties agree that this Contract shall be subject to all of the provisions 
contained in Rate Schedule COG-I or Appendix D whichever applies as 
approved and on file with the FPSC.. 

9.11.2 PEF may, at its option, limit deliveries under this Contract to 110% of the 
Committed Capacity as set forth in Section 7. In the event that PEF 
chooses to limit d!eliveries, any energy in excess of 110Y0 of the 
Committed Capacity will be paid for at the rates defined in Rate Schedule 
COG-I and shall no1 be included in the calculations in Appendix A hereto. 

9.2 Capacity 

PEF agrees to pay the RF/QF for the Capacity described in Section 7 in 
accordance with the rates arid procedures contained in Appendix D, as it may be 
amended and approved from time to time by the FPSC, and pursuant to the 
election of Option of Appendix D. The RF/QF understands and agrees that 
Capacity Payments will only be made if the Capacity Delivery Date occurs before 
the Avoided Unit In-Service Date and the Facility is delivering firm Capacity and 
Energy to PEF. Once so seli:cted, this Option, the Firm Capacity Rate and/or the 
Finn Energy Rate cannot be changed for the term of this Contract. 

Payments for Energy and Capacity 9.3 

9.3.1 Payments due the RF/QF will be made monthly, and normally by the 
twentieth Business Day following the end of the billing period. The 
kilowatt-hours sold by the RF/QF and the applicable avoided energy rate 

ISSUED BY: Lon J .  Cross, Manager, Utility Regulatory Pbnning 
EFFECTIVE May :22,2007 
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I 10. 

at which payments are being made shall accompany the payment to the 
RFIQF. 

9.3.2 Payments to be made. under this Contract shall, for a period of not longer 
than two (2) years, remain subject to1 adjustment based on billing 
adjustments due to error or omission by either Party, provided that such 
adjustments have been agreed to between the Parties. 

I_ T k . 1  i t?t;ttcd Electricity Production and Plant Maiintenance Schedule 

10.1 No later than sixty (60) calendar days pnor to the Capacity Delivery Date, and 
prior to October 1 of each calendar yeas thereafter during the term of this 

kt.4 ; et! 
n of the amount of electricity to be generated by the Facility and delivered to 

PEF for each month of the following calendar year, including the time, duration 
and magnitude of ariy scheduled maintenance period(s) or reductions in Capacity. 

Contract, the RF/QF shall submit to PEF in wnting a gy%l: 

10.3 Thle RF/QF shall comply with reasonable requests by PEF regarding day-to-day 
and hour-by-hour commurdcation between the Parties relative to electricity 
production and maintenance scheduling. 

The Parties recognize that the intent of the availability factor in Section 4 of this 
Contract includes ani allowance for scheduled outages, forced outages and forced 
reductions in the output of ithe Facility. Therefore, the RF/QF shall provide PEF 
with notification of any forced outage or reduction in output which shall include 
the time and date at which the forced outage or reduction occurred, a brief 
description of the cause of the outage or reduction and the time and date when the 
forced outage or reduction ceased and the Facility was able to return to normal 

10.4 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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operation. This notice shall be provided to PEF within seventy-two (72) hours of 
the end of the forced outage or reduction. 

The RF/QF is required to provide the totad electrical output to PEF except (i) 
during a period that was schteduled in Sectilon 10.2, (ii) during a period in which 
not:ification of a forced outage or reduction was provided, (iii) during an event of 
Force Majeure or (iv) during a curtailment period as described in Section 10.5.5. 
In the event that the lRF/QF does not deliver its full electrical output to PEF during 
an lnour not excluded in the previous sentence then the RF/QF shall be charged a 
rate: equal to the PEF's Rate Schedule COG1 times the difference between the 
Committed Capacity and the actual energy received by PEF in that hour. If, in 
P E l 3  sole judgment., it is determined that the normal operation of the RF/QF 
requires it to cease operation! or reduce its output, the charges in this Section 10.4 
may be waived. 

10.5 Dispatch and Contirol 

10.5.1 Power supplied by the RF/QF hereunder shall be in the form of threephase 
60 hertz alternating current, at a nominal operating voltage of 
volts ( kV) and power factor dispatchable and controllable in the 
range of 900/0 lagging to 90% leading as measured at the interconnection 
point to maintain system operating parameters, including power factor, as 
specified from time to time by PEF. 

10.5.2 The RF/QF shall operate the Facility with all system protective equipment 
in service whenever the Facility is connected to, or is operated in parallel 
with, PEP'S system, except for nonmal testing and repair in accordance 
with good engneering and operating practices as agreed by the Parties. 
The RF/QF shall provide adequate system protection and control devices 
to ensure safe and protected operation of all energized equipment during 
normal testing and repair. All RF/QF facilities shall meet IEEE and 
industry standards. The RF/QF shall have independent, third party 
qualified personnel test, calibrate and certify in writing all protective 
equipment at least once every twelve (12) months in accordance with good 
engineering imd operating practices. A unit functional trip test shall be 
performed afiter each overhaul of the Facility's turbine, generator or boilers 
and results provided to PEF in writing prior to returning the equipment to 
service. The specifics of the unit functional trip test will be consistent with 
good engineering and operating practices as agreed by the Parties. 

10.5.3 If the Facility is separated firom the PEF system for any reason, under no circumstances 
shall the RLF/QF reconnect the Facility to PEF's system without first obtaining PEF'S 
specific approval. 

10.5.4 During the term of this Contract., the RF/QF s:hall employ qualified personnel for 

ISSUED BY: Lon I .  Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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Credit Class Amount per MW 

A- And Above $45,000 
BBB+ to BBB $65,000 

$90,000 
$135,000 

Years 1 - 5 E BBB- -1 
Below BBB- 

managing, operating and maintaining the Facility and for coordinating such with PEF. 
The RF/QF shall ensure that operating personnel arc on duty at all times, twenty-four (24) 
hours a calendar day and seven (7) calendar days a week. Additionally, during the term of 
ths Contract, the RF/QF shall operate and maintain the Facility in such a manner as to 
ensure cornpliance with its obligations hereunder amd in accordance with applicable law 
and Prudent Utility Practices. 

10.5.5 PEF shall not be obligated to purchase, and may require curtailed or reduced deliveries of 
energy to Ihe extent allowed under FPSC Rule 2517.086 and under any curtailment plan 
whiich PEF may have on file with the FPSC from time to time. 

E t),.f".Ar 

Amount per MW 
Years 6 - 10 

$30,000 
$55,000 
$80,000 
$90,000 

I 11* 

I 

CompletiodPerformance Security 

11.1 

11.2 

Collateral in an 

initial amounts and u all amounts expressed in US 
.. . .. .. . . . . . ... . . 

Note: The amounts in the following Table are for 2006 and are subject to change 
based on utility cost estimates for any year subsequent to the Base Year. 
TABLE 2 

In the event that a Material Adverse Change occurs in respect of RF/QF, then 
within two (2) Business Day(s) RF/QF shall (deliver to PEF Supplemental Eligible 

ISSUED BY: Lon J .  Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May ;!2, 2007 
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Colllateral equal to 50 percent of the current Eligible Collateral amount, provided 
huwever, that in the PEF' s sole discretion, based on a review of the overall 
circumstances of RF'/QF's Material Adverse Change, the total of the Eligible 
Codlateral and the Supplemental Eligible Collateral may be reduced but in no 
event shall the amount be less than the Base Performance Security Amount. 

11.4 Performance Securily Annaal Adjustments .- The RF/QF Performance Security 
sh,all be adjusted on an annual basis begrnning January 1,2007 and each year of 
during the term of the Agreement. The values in Table 2 will be adjusted using 
the change in the Gross Domestic Price Implicit Price Deflator (GDPIPD) 
between the Base Year and leach year during the term as reported in the Survey of 
Current Business published in January each year and revised thereafter, by the 
Bureau of Economic Analysis, United States Department of commerce, 
Washington, D.C. using the following formida: Current Performance Security 
amount (CPSA) multiplied by one plus the change in the GDPIPD, (CPSA X (1 + 
i 1 GDPIPD) 

1'1.5 Replacement Collateral, Release of Collateral - Upon any reduction of the amount 
of RF/QF Performarice Security pursuant to Section 1 1.2 or 1 1.3 the beneficiary 
thereof shall upon two (2) Business Days written request by the other Party 
release any Eligble or Supplemental Eligible Collateral that is no longer required. 
The choice of the type of Eligible Collateral by a Party may be selected from time 
to time by such Party and upon receipt of substitute Eligble Collateral, the holder 
of the Eligible Collateral for which the substitution is being made shall promptly 
release such Eligble: Collateral. Following any termination of this agreement, the 
Parties shall mutually agree to a final settlement of all obligations under this 
Agreement which such period shall not exceed 90 days from such termination 
date unless extended1 by mutual agreement bletween the Parties. After such 
settlement, any remaining Eligible Collateral posted by a Party that has not been 
drawn upon by the okher Party pursuant to its rights under this Contract shall be 
returned to such Panty. Any dispute between the Parties regarding such final 
settlement shall be resolved according to applicable procedures set forth in 
Section 20.9. 
Draws, Replenishment - A Non-Defaulting Party may draw upon Eligible 
Collateral or Supplemental Eligrble Collateral provided by the other Party 
following the occurrence of an Event of Default by such other Party or pursuant to 
the other provisions of this Agreement in order to recover any damages to which 
such Non-Defaulting Party is entitled to undler this Contract. In the event of such a 
draw then, except in the circumstance when this Contract otherwise terminates, 
the Defaulting Party shall within two (2) Business Days replenish the Eligible 
Cclllateral or Supplemental I3iigble Collateral to the full amounts required by 
Table 2. 

1 1.6 

11.7 Reporting - RF/QF shall pro'mptly notify PE:F of any circumstance that results in 
RF/QF's failure to bie in compliance with the RF/QF Performance Security 
Requirements of Section 1 1 .  From time to time, at PEF's written request, RF/QF 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22, 2007 
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shall provide PEF with such evidence as PEF may reasonably request, that RF/QF 
and any W/QF Guarantor RF/QF Guarantee, Letter of Credit or Security Account 
is in Full Compliance with this agreement. 

12. Termination Fee 

12.1 In the event that the RF/QF receives Capacity Payments pursuant to Option B, 
Option C, or Option D of Appendix D o r  any Capacity Payment schedule in 
Appendix E that differs from a Normal Capacity Payment Rate as calculated in 
FPSC Rule 25-1 7.0832(6)(a), then upon the termination of this Contract, the 
RF/QF shall owe and be liable to PEF fcir the Termination Fee. The RF/QF’s 
obligation to pay the Tennination Fee shall survive the termination of this 
Contract. PEF shall provide the RF/QF, on a monthly basis, a calculation of the 
Termination Fee. 

12.1.1 The Termiination Fee shall be secured by the RF/QF by: (i) an 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22, 2007 
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unconditional, irrevocable, direct pay letter(s) of credit issued by a 
financial institution(s) with an investment grade credit rating in form and 
substance acceptable to PEF (including provisions (a) permitting partial 
and full draws and ((b) permitting PEF to draw upon such Letter of Credit, 
in full, if such Letter of Credit is not renewed or replaced at least ten (10) 
Business Days prior to its expiration date); (ii) a bond issued by a 
financially :sound company in fomi and substance acceptable to PEF; or 
(iii) a cash deposit with PEF (any of (i), (ii), or (iii), the "Termination 
Security"). The specific security instrument selected by the RF/QF for 
purposes of this Contract is: 

() Unconditi mal, irrevocable, direct pay letter(s) of credit. 
() Bond. 
() Cash deposit(s) with PEF. 

12.1.2 PEIF shall have the right and the RF/QF sh,all be required to monitor the financial 
condition of (i) the issuerizs) in the case of any Letter of Credit and (ii) the 
insurer(s), in the case of any bond. In the event the senior debt rating of any 
issuer(s) or insurer(!;) has deteriorated to a level below investment grade, PEF may 
require the RF/QF to replace the letter(s) of credit or the bond, as applicable. In the 
event that PEF notifies the RF/QF that it requires such a replacement, the 
replacement letter(s1) of credit or bond, as applicable, must be issued by a financial 
ins;titution(s) or insurer(s) with an investment grade credit rating, and meet the 
requirements of Section 12.1.1 within thirty (30) calendar days following such 
notification. Failure by the IIF/QF to comply with the requirements of this Section 
12.1.2 shall be grounds for PEF to draw in full on any existing Letter of Credit or 
bond and to exercise any other remedies it may have hereunder. 

12.1.3 Afiter the close of each calendar quarter (h4arch 31, June 30, September 30, and 
December 31) occurring subsequent to the Capacity Delivery Date, upon PEF's 
issuance of the Teirmination Fee calculation as described in Section 12.1, the 
FWQF must provide PEF, within ten calendar (10) days, written assurance and 
documentation (the "Securil y Documentation"), in form and substance acceptable 
to PEF, that the amount of the Termination Security is sufficient to cover the 
balance of the Termination Fee. In addition to the foregoing, at any time during the 
term of this Contract, PEF ,shall have the night to request and the RF/QF shall be 
obligated to deliver within five ( 5 )  calendar days of such request, such Security 
Documentation. Failure by the RF/QF to comply with the requirements of this 
Section 12.1.3 shall be grounds for PEF to draw in full on any existing Letter of 
Credit or bond or to1 retain any cash deposit, and to exercise any other remedies it 
may have hereunder. 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22, 2007 
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12.1.4 Upon any terminatilon of this Contract fcillowing the Capacity Delivery Date 
!-, PEF shall be entitled to receive 

r bond, draw upon such letter(s) of credit 
of the Termination 

Performance Factor 

PEF desirles to provide an incentive to the RF/QF to operate the Facility during on-peak 
and off-peak periods in a manner that approximaltes the projected performance of the 
Avoided IJnit. A formula to achieve this objective is attached as Appendix A. 

Default 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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Notwithstanding the occurrence of any Force Majeure as described in Section 18, each of 
the following shall constitute an Event of Default: 

the RF/QF changes or modifies the Facility from that provided in Section 2 with 
respect to its type, location, technology or fiuel source, without the prior written 
approval of PEF; 

after the Capacity Delivery Date I c 5.t 

1.x :$h 21, the Facility fails for twelv ve 
g Factor, as descnbed In Appendix A,?*{ & e ~ - s r ~ e ~ ~ ; r i l r c - f l ~ -  

. I , I .  I . I 

ISSUED BY: Lon I .  Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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(h) the RF/QF fails to comply with the provisions of Section 20.3 hereoc 

if, at any time after ithe Capacity Delivery Date, the RF/QF reduces the Committed 
Capacity due to an event of Force Majeure and fails to repair the Facility and reset 
the Committed Capacity to the level set forth in Section 7.2 (as such level may be 
reduced by Section 7.4) within twelve (l;!) months following the occurrence of 
sulch event of Force Majeure; or 

15. PWA-Rights in the Event of Default 

15.1 Upon the occurrence of any of the Events of Default in Section 14, Pi- F. 1.. 11 

i x ' i i  c c ! ~ t ~ t I ~ ~ i ~ g  1 % ~ : :  may, at its option: 

15.11 immediately terminate this Contract, without penalty t'r 4 t tsth-? 
cept as set forth in Section 15.2 by written notice to the 

;$I t j ,  and offset against any payment(s) due t t t w ~ ! !  PILI 
tie i t c  faititijc: Pxry, any monies otherwise due from 

the +&+$+-tdb4-+tlie ctcf;ailliirg, f s ; ~ .  

15.12 enforce the provisions of the Termination Security requirement 
pursuant to Section 12 hereof; and 

15.13 exercise any other remedy(ies) which may be available to 44 i--\gili 
__ I ' , , L L ~  at law or in equity. 

15.2 Termination shall not affect the liability of either Party for obligations arising 
prior to such termination or for damages, if ,any, resulting from any breach of 
this Contract. 

16. Indemnification 

16.1 PlEF and the RF/QlF shall each be responsible for its own facilities. PEF and the 
RF/QF shall each be respclnsible for ensuiing adequate safeguards for other PEF 
customers, PEF's and the RF/QF's personnel and equipment, and for the protection 
of its own generating system. Each Party (the "Indemnifying Party") agrees, to the 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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extent permitted by applicable law, to indemnify, pay, defend, and hold harmless 
the other Party (the "Indenmified Party") and its officers, directors, employees, 
agents and contractors (here inafter called respectively, "PEF Entities" and "RF/QF 
Entities") from and against any and all claims, demands, costs or expenses for 
loss, damage, or injury to persons or property of the Indemnified Party (or to third 
parties) directly caused by, arising out of, or resulting from: 

a breach by the Indeimnifying Party of its covenants, representations, and 
walranties or obligations hereunder; 

any act or omission bly the Indemnifyng Panty or its contractors, agents, 
senrants or employees in connection with! the installation or operation of its 
generation system oir the operation thereof in connection with the other Party's 
system; 

any defect in, failure of, or fault related to, the Indemnifying Party's 
generation system; 

the negligence or willful misconduct of the Indemnifying Party or its 
contractors, agents, servants lor employees; or 

any other event or acit that is the result of, or proximately caused by, the 
Indlemnifying Party or its contractors, agents., servants or employees related to the 
Contract or the Parties' perfoimance thereunder. 

16.1 Payment by an Indemnified Party to a third party shall not be a condition precedent to the 
obligations of the Indemnifying Party under Section 16. No Indemnified Party under 
Section 16 shall settle any claim for which it claims indemnification hereunder without 
first allowing the Indemnifyng Party the right to defend such a claim. The Indemnifying 
Party shall have no obligations under Section 16 in the event of a breach of the foregoing 
sentence by the Indemnified Party. Section 16 shall survive termination of this 
Agreement. 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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18. Force Majeure 

18.1 "Force Majeure'' is defined as an event or circumstance that is not reasonably 
for~eseeable, is beyond the reasonable control of and is not caused by the 
negligence or lack of due diligence of the Party claimng Force Majeure or its 
contractors or suppliers and m34+4-+ 7 i  

pci$ewmce-~";~-&~t s+wt-cl +I i i ~  IPI,;: its 
agreement. Such events or circumstances may include, but are not limited to, 
actions or inactions of civil or mditaiy authority (including courts and 
governmental or administralive agencies), acts of God, war, riot or insurrection, 
blockades, embargoes, sabotage, epidemics, explosions and fires not originating in 
the Facility or caused by its operation, hurricanes, floods, strikes, lockouts or 
other labor disputes or difficulties (not caused by the failure of the affected party 

construction, operation, maintenance or inability to meet regulatory stand 
by an event origmating in the i ic,ltd~ci~nr:~7_1 t j i '  < I  I' 
failure to obtain on a timely basis and maintain a necessary 

Majeure, unless+ 
e event was not 

reasonable control and 
was not caus ce of the 444--@Mc f'(i;i> 

affects the performance by ihat Party of its obligations under or pursuant to this 
agreement. 

18.2 Except as otherwise provided in this Contract, each Party shall be excused from 
performance when its nonperformance was, caused, directly or indirectly by an 
event of Force Majeure. 

18.3 In the event of any delay or nonperformance resulting from an event of Force 
Majeure, the Party claiming Force Majeure shall notify the other Party in writing 
within five ( 5 )  Business Days of the occurre:nce of the event of Force Majeure, of 
the nature cause, date of commencement thereof and the anticipated extent of such 
dekay, and shall indicate whether any deadlines or date(s), imposed hereunder may 
be affected thereby. The suspension of performance shall be of no greater scope 
and1 of no greater duration than the cure for the Force Majeure requires. A Party 
claiming Force Majeure shall not be entitlled to any relief therefore unless and 
until conforming notice is provided. The Party claiming Force Majeure shall 
notify the other Party of the cessation of the event of Force Majeure or of the 
conclusion of the affected F'arty's cure for the event of Force Majeure in either 
case within two (2) Elusiness Days thereof. 

ISSUED BY: Lon .I. Cross, Mai?ager, Utility Regulatory Planning 
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18.4 The Party claiming Force Majeure shall use its best efforts to cure the cause(s) 
preventing its perfoimance of this Contract; provided, however, the settlement of 
strikes, lockouts and other labor disputes shall be entirely within the discretion of 
the affected Party ;and such Party shall not be required to settle such strikes, 
lockouts or other labor disputes by accedin,g to demands which such Party deems 
to be unfavorable. 

18.5 If the RF/QF suffers an occiirrence of an event of Force Majeure that reduces the 
generating capability of the Facility below the Committed Capacity, the RF/QF 
may, upon notice to PEF temporarily adjust the Committed Capacity as provided 
in Sections 18.5 and 18.6. Such adjustment shall be effective the first calendar day 
immediately followiing PEF's receipt of the notice or such later date as may be 
specified by the FUYQF. Furthermore, such adjustment shall be the minimum 
amount necessitated by the event of Force h4ajeure. 

18.6 If the Facility is rendered completely inoperative as a result of Force Majeure, the 
W/QF shall temporarily set the Committed Capacity equal to 0 kW until such 
time as the Facility can partially or fully operate at the Committed Capacity that 
existed prior to the Force Majeure. If the Committed Capacity is 0 kW, PEF shall 
have no obligation to make Capacity Payments hereunder. 

18.7 If, at any time during the occurrence of an event of Force Majeure or during its 
cuire, the Facility can partially or fully operate, then the W/QF shall temporariIy 
set the Committed Capacity at the maximum capability that the Facility can 
reasonably be expected to operate. 

18.8 Upon the cessation of the event of Force Majeure or the conclusion of the cure for 
the event of Force Majeure, the Committed Capacity shall be restored to the 
Committed Capacity that existed immediately prior to the Force Majeure. 
Notwithstanding any other provisions of this Contract, upon such cessation or 
cure, PEF shall have right lo require a Committed Capacity Test to demonstrate 
the Facility's compliance with the requirements of this Section 18.8. Any such 
Calmmitted Capacity Test required by PEF shall be additional to any Committed 
Capacity Test under Section 7.4. 

18.9 Duiring the occurrence of an event of Force ]Majeure and a reduction in Committed 
Capacity under Section 18.4 all Monthly Capacity Payments shall reflect, pro rata, 
the: reduction in Committed Capacity, and the Monthly Capacity Payments will 
continue to be calculated in accordance with the ;y-- f iv-=p~*r f t t t  f i  t m w  provisions 
in Appendix A. 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatoq Planning 
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18.10 The RF/QF agrees to be responsible for and pay the costs necessary to reactivate 
the: Facility and/or the interconnection with PEF's system if the same is (are) 
reridered inoperable due to actions of the RF/QF, its agents, or Force Majeure 
events affecting the RF/QF, the Facility or the interconnection with PEF. PEF 
agrees to reactivate, at is own cost, the interconnection with the Facility in 
cirlcumstances wherle any iiiterruptions to such interconnections are caused by 
PEF or its agents. 

19. Represen.tations, Warranties, and Covenants ~~~~~~~~~~~ 

I represents and warrants that as of the Effective Date: 

nization, Standing and Qualification 
is a (corporation, partnership, or other, as 

ly organized and validly existing in good standing under the laws of 
and has all necessary power and authority to carry on its business as 

presently conducted to own lor hold under lease its properties and to enter into and 
perfom its obligations under this Contract and all other related documents and 
agreements to which it is or shall be a Party. The fL.i.+&l !T:: is duly qualified or 
licensed to do business in the State of Florida and all other jurisdictions 
wherein the nature of its business and operations or the character of the properties 
owned or leased by it makes such qualification or licensing necessary and where 
the failure to be so qualifie'd or licensed would impair its ability to perform its 
obligations under this Contract o It in a material liability to or would 
have a material adveirse effect on 

I 

19.2 Due Authorization, 'No Approvals, No Defaults 

Each of the execution, delivery and performance ':w--tclz+9;+-C?+-of this Contract 
een duly authorized by all necessary action on the part of t lw  12 
does not require any approval, except as has been heretofore ob 

L or any consent of or approval from 
edness or other obligation of the RE + 

(shareholders, partners, or others, as applicable) of 
trustee, lessor or 

k i t  i f  f'aiji , except 
for such as have been duly obtamed and does not contravene or constitute a 
default under any law, ?he 
bylaws, or other t i- applicab 
any agreement, judgment, injunction, order, decree or other instrument binding 
upon t+w+.++k-g~h l'd~?~., lor subject the Facility or any component part thereof 
to amy lien other than as contemplated or permitted by this Contract. 

ISSUED BY: Lon 1. Cross, Manager, Utility Regulatory Phn ing  
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19.3 Compliance with Laws 

-i.l.t&-F&$--t~;ic!: &i!::- has knowledge of all laws and business practices that must 
be followed in perfisrming its obligations )under this Contract. 1 itv W--(H-Lah 

in compliance with all laws, except to the extent that failure to comply 
h would not, in the aggregate, halve a material adverse effect on ik 

&Li. 

19.4 Govlernmental Approvals 

Ex'cept as expressly contemplated herein, neither the execution and delivery by 
tk-1;2-i-.4*.xi<.ii I % l ;  of this Contract, nor the consummation by l4&4+4+& 
!':;rt> of any of the transaction contempla.ted thereby, requires the consent or 
approval of, the glving of notice to, the registration with, the recording or filing of 
any document with, lor the taking of any other action with respect to governmental 
authority, except with respect to permits (a) which have already been obtained 
and are in full force: and effect or (b) are inot yet required (and with respect to 
which the RF/QF has no reason to believe that the same will not be readily 
obtainable in the ordinary course of business; upon due application therefore). 

19.5 No Suits, Proceedings 

There are no actions, suits, proceedings or investigations pending or, to the 
P ' I ~ ~ J ,  threatened against it at law or in equity 

f the United States or any other jurisdiction which 
individually or in the aggregate could result in any materially adverse effect on 

business, properties, or assets or its condition, financial 
mpziirment of its ability to perform its obligations under 

this Contract, 4 k + 4 + h , l i  PLtc: has no knowledge of a violation or default 
with respect to any law which could result in any such matenally adverse effect 
or impairment. 

19.6 Environmental Matters 

To the best of its knowledge after diligent inquiry, $.lie i t I - ' . - t J I . & i b ~  knows of 
no (a) existing violaitions o:f any environmental laws at the Facility, including 
those governing hazardous materials or (1)) pending, ongoing, or unresolved 
adnlinistrative or enforcement investigations, compliance orders, claims, 
demands, actions, or other lil igation brought by governmental authorities or other 
third parties alleging violaticns of any envirlonmental law or permit which would 
materially and adver,sely affixt the operation of the Facility as contemplated by 
this Contract. 

ISSUED BY: Lon J .  Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May Z2,2007 
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20. General ]Provisions 

20.1 Project Viability 

To assist PEF in assessing the RF/QF's financial and technical viability, the 
RF/QF shall provide the information and documents requested in Appendix C or 
substantially similar documents, to the extent the documents apply to the type of 
Facility covered by this Contract and to the extent the documents are available. 
All documents to be considered by PEF must be submitted at the time this 
Contract is presented to PEF. Failure to provide the following such documents 
may result in a detenminatioii of non-viability by PEF. 

20.2 Permits 

The RF/QF hereby agrees to obtain and maintain any and all permits, 
certifications, licenses, consents or approvals of any governmental authority 
which the RF/QF is required to obtain als a prerequisite to engaging in the 
activities specified in this Contract. 

20.3 Project Management 

If requested by PEF, the RF/QF shall submit to PEF its integrated project 
schedule for PEF's r'eview within sixty (60) calendar days from the execution of 
this Contract, and a start-up and test schedule for the Facility at least sixty (60) 
calendar days prior to start-up and testing of the Facility. These schedules shall 
identify key licensing, permitting, constructiion and operating milestone dates and 
actiivities. If requested by PEF, the RF /QF shall submit progress reports in a form 
satisfactory to PEF every calendar month until the Capacity Delivery Date and 
shall notify PEF of any changes in such schedules within ten (IO) calendar days 
after such changes are determined. PEF ,shall have the right to monitor the 
con,struction, start-up and testing of the Facility, either onsite or off-site. PEFs 
technical review and inspections of the Facility and resulting requests, if any, 
shall not be construeld as endorsing the design thereof or as any warranty as to the 
safkty, durability or reliability of the Facility. 

The RF/QF shall provide PEF with the final designer's/manufacturer's generator 
capability curves, protective relay types, proposed protective relay settings, main 
one-line diagrams, protective relay functional diagrams, and alternating current 
and direct elementary diagrams for review and inspection at PEF no later than one 
hundred eighty (180) calendar days prior to the initial synchronization date. 

20..4 Assignment 

ISSUED BY: Lon J. Cross, Manager. Utility Regulatory Pbnning 
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20.5 Disclaimer 

In executing this Contract, PEF does not, nor should it be construed, to extend its 
credit or financial support for benefit of any third parties lending money to or 
having other transactions with the RF/QF or any assigns of this Contract. 

20.6 Notification 

All formal notices relating, to this Contract shall be deemed duly gwen when 
delivered in person, or se:nt by registered or certified mail, or sent by fax if 
folllowed immediately with! a copy sent by registered or certified mail, to the 
individuals designated below. The Parties designate the following individuals to be 
notified or to whom payment shall be sent until such time as either Party furnishes 
the other Party writtsen instriictions to contact another individual: 

For the RF/QF: For PEF: 

Progress Energy Florida 
Cogeneration Manager PEF 155 
299 First Avenue North 
St. Petersburg, FL 33701 

Contracts and related documents may be mailed to ,the address below or delivered during 
normal business hours (8:OO a.m. to  4:45 p.m.) to the visitors' entrance at the address 
below: 

Florida Power Corporation 
d/b/a Progress Energy Florida, Inc. 
299 First Avenue North 
St. Petersburg, FL 33701 

Attention: Cogeneration Manager PEF 155 

ISSUED BY: Lon J. Cross, Miinager, Utility Regulatory Planning 
EFFECTIVE May 22, 2007 
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20.7 Applicable Law 
This Contract shall be construed in accordance with and governed by the laws of 
the State of Florida, and the rights of the parties shall be construed in accordance 
with the laws of the State of Florida. 

20.8 Taxation 
In ithe event that PEF becomes liable for additional taxes, including interest and/or 
penalties arising from an In1 ernal Revenue Services determination, through audit, 
ruling or other authority, that PEF's payments to the RF/QF for Capacity under 
Options B, C, or I) of the Appendix D are not fully deductible when paid 
(additional tax liability), PElF may bill the W/QF monthly for the costs, including 
carrying charges, interest and/or penalties, associated with the fact that all or a 
portion of these Capfacity Payments are not currently deductible for federal and/or 
state income tax purposes. PEF, at its option, may offset or recoup these costs 
agadnst amounts due the RFI'QF hereunder. These costs would be calculated so as 
to ]place PEF in the same economic position in which it would have been if the 
entire Capacity Payments had been deductible in the period in which the 
payments were made. If P € F  decides to appeal the Internal Revenue Service's 
determination, the decision as to whether the appeal should be made through the 
administrative or judicial process or both, and all subsequent decisions pertaining 
to the appeal (both substantive and procedural), shall rest exclusively with PEF. 

20.9 Resolution of Disputes 

20.9.1 

20.9.2 

Notice of Disjpute 

In the event that any dispute, controversy or claim arising out of or 
relating to this Contract or the breach, termination or validity thereof 
should arise between the Parties (a "Dispute"), the Party may declare a 
Dispute by de:livering to the other Pairty a written notice identifying 
the disputed issue 

Resolution by Parties 

Upon receipt of a written notice claiming a Dispute, executives of both 
Parties shall meet at a mutually agreeable time and place within ten ( I  0) 
Business Days. after delivery of such notice and thereafter as often as they 
reasonably deem necessary, to exchange relevant information and to 
attempt to resolve the Dispute. In such meetings and exchanges, a Party 
shall have the right to designate as confidential any information that such 
Party offers. No confidential informaition exchanged in such meetings for 
the purpose of resolving a Dispute may be used by a Party in litigation 
against the other party. If the matter has not been resolved within thirty 
(30) Days of the disputing Party's notiice having been issued, or if the 

ISSUED BY: Lon J Cross, Manager, Utility Regulatory Pkinning 
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Parties fail to meet within ten (10) Business Days as required above, either 
Party may initiate binding arbitration in St. Petersburg, Florida, conducted 
in accordanc’e with the then current American Arbitration Association’s 
(“AAA”) Large, Complex Commerc:ial Rules or other mutually agreed 
upon procedures. 

20.10 Limitation of Liablility 

IN NO EVENT SHALL PEF, ITS PARENT CORPORATION, 
OFFICERS, DIRECTOIPS, EMPLOYEES, AND AGENTS BE LIABLE 
FOR ANY INCIDENTAL, INDIRECT, SPECIAL, CONSEQUENTIAL, 
EXEMPLARY, PUNITIVE, OR MULTIPLE DAMAGES RESULTING 
FROM ANY CLAIM OR CAUSE OF ACTION, WHETHER 
BROUGHT IN CONTRACT, TORT (INCLUDING, BUT NOT 
LIMITED TO, N1EGLIG:ENCE OR STRICT LIABILITY), OR ANY 
OTHER LEGAL THEORY. 

20.1 1 Severability 

20.112 

20.113 

20.1.4 

I 

If any part of this Contract, for any reason, is declared invalid or unenforceable by 
a public authority of appropriate jurisdiction, then such decision shall not affect 
the validity of the remainder of the Contract, which remainder shall remain in 
force and effect as if this Contract had lbeen executed without the invalid or 
unenforceable portion. 

Complete Agreement and Amendments 

All previous commimications or agreements between the Parties, whether verbal 
or written, with reference to the subject matter of this Contract are hereby 
abirogated. No amendment cir modification to this Contract shall be binding unless 
it :;hall be set forth in writing and duly executed by both Parties. This Contract 
coiistitutes the entire agreement between the Parties. 

Survival of Contract 

Subject to the requirements of Section 20.4, this Contract, as it may be amended 
from time to time, shall be binding upon, and inure to the benefit of, the Parties’ 
respective successors-in-interest and legal representatives. 

Record Retention 

shall maintain for a period of five ( 5 )  years from the date 
ng to the performance of its obligations 

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning 
EFFECTIVE May 22,2007 
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20..15 No 'Waiver 

No waiver of any of the tenns and conditions of this Contract shall be effective 
unless in writing and signed by the Party against whom such waiver is sought to 
be enforced. Any waiiver of the terms hereof shall be effective only in the specific 
instance and for the specific purpose given. The failure of a Party to insist, in any 
instance, on the strict performance of any of the terms and conditions hereof shall 
not be construed as a waiver of such Party's right in the future to insist on such 
strict performance. 

20.1 6 Set-off 

PEF may at any time, but shall be under no obligation to, set off or recoup any and 
all sums due from the RF /QF against sum:; due to the RF /QF hereunder without 
undergoing any legall process. 

20.17 Change in Environmental Law or Other Regulatory Requirements 

(a) As used herein, "Change(s) in Environmental Law or Other Regulatory 
Requirements" means the enactment, adoption, promulgation, 
implementation, or issuance of, or a ]new or changed interpretation of, any 
statute, rule, regulation, permit, license, judgment, order or approval by a 
governmental entity 1.hat specifically addresses environmental or 
regulatory issues and that takes effect after the Effective Date. 

The Parties acknowledge that Change(s) in Environmental Law or Other 
Regulatory Requirements could significantly affect the cost of the 
Avoided Unit ("Avoided Unit Cost Changes") and agree that, if any such 
change(s) should affect the cost of the Avoided Unit more than the 
Threshold defined in Section 20.17(c:) below, the Party affected by such 

(b) 

ISSUED BY: Lon I .  Cross, Mainager, Utility Regulatory Pllanning 
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change(s) may avail itself of the remedy set forth in Section 20.17(d) 
below as its sole and exclusive remedy. 

(c) The Parties recognize and agree that certain Change(s) in Environmental 
Law or Other Regulaiory Requirements may occur that do not rise to a 
level that the Parties desire to impact this Agreement. Accordingly, the 
Parties agree that for the purposes ofthis Agreement, such change(s) will 
not be deemed to have occurred unless the change in Avoided Cost 
resulting from such change(s) exceed a mutually agreed upon amount. This 
mutually agreed upon amount is attached to this Contract in Appendix E. 

(d) If an Avoided Unit Cost Change meets the threshold set forth in Section 
20.17(c) above, the affected Party may request the avoided cost payments 
under this Contract be recalculated and that the avoided cost payments for 
the remaining term of the Contract be adjusted based on the recalculation. 
Any dispute regarding the applicatioin of this Section 20.17 shall be 
resolved in accordance with Section 20.9. 

IN WIT:NESS WHEREOF, the RF/QF ;and PEF executled this Contract on the later of the 
dates set forth below. 

RF/QF FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC. 

Signature 

Print Name 

Title 

Date 

Signature 

Print Name 

Title 

Date 

ISSUED BY: Lon]. Cross, Manager, Utility Regulatory Planning 
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PROGRESS ENERGY FLORl DA, IN C. 
- Progress Enerw Florida Combined Cycle Plants 2004 - 2006 

1 AnnualMWhs !j,885,806 6,956,112 8,173,754 7,005,224 

2 Operating Capacity 1,334 1,916 1,885 1,712 

3 Weighted Heat Rates (1) 7,476 7,305 7,272 7,351 

4 Weighted Capaciity Factors (1) 50.40 41.49 49.52 47.14 

- - 
Source: !;NL Financial 
(1) Weighted by annual MWhs 
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TOLLING AGREEMENT 

Belween 

VANDOLAH POWISR COMPAPW L.L.C. 

And 

FLORIDA P’OWER CORPORATION, 

d’bla 

PROGRESS ENERGY F L O W A ,  INC. 

August 29,2007 

(HOO44257 7) 

..- e 
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I TOLLING AGREEMENT 

THIS TOLLING AGREEMENT (this “Aaeement”) entered into as of the 29th Day o f  
August, 2007, (the “Apeement Date”’), by and between Vandolah Power Company L.L.C. 
(“Seller”), a Delaware limited liability company, and Florida Power Corporation, d/b/a Progress 
Energy Florida, Inc. (“Buyer”). Seller and Buyer may be individually referred to herein as a 
“Party” and, collectively, as the “Parties.” 

RECITALS: 

(A) 
as more particularly deslcribed in Exhibit A; 

Seller owns the Vandolah electric generating facility located in Hardee County, Florida 

(B) Seller and Buyer desire to enter into a tolling arrangement whereby Buyer will deliver 
Fuel to Seller’s Vandollah electric genaerating facility and Seller will convert such Fuel into 
Energy and/or Ancillary Services when scheduled by Buyer; and 

(C) 
obligations in connection with this tolling arrangement. 

The Parties desire to enter into this Agreement to set forth their respective rights and 

NOW, THEREFORE, in consideration of the mutual promises and agreements set forth 
herein and for other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1 Defined Terms. 

The following terms shall have the meanings set forth below. 

(1) “Acceptable Credit Rating” means, with respect to any Person, Party or any entity a 
credit rating, on any date of determination, the respective ratings then assigned to such Party’s or 
entity’s unsecured, senior long-term debt (not supported by third party credit enhancement) of at 
least BBB- by StQP or Eha3 by Moody’s. If there is no senior long term debt then the long term 
issuer rating for Moody’s and the credit rating for S&P will be substituted. In the event of any 
inconsistency in ratings by the two rating agencies (a “split rating”), the lowest assigned rating 
shall control. 

(2) 
acceptable, as determined in a commercially reasonable manner, to the Secured Party. 

“Acceptable Guarantor” means a Person that has an Acceptable Credit Rating and that is 

(3) 
under common control with the Person in quest:ion. 

“Affiliate” means any Person that directly or indirectly controls, is controlled by, or is 

(4) “AGC” nieans automatic generation control, which is the capability to make automatic 
adjustments to generation output in response to system changes through the use of a digital 
computer. This control i s  based on such factors as load, frequency, cost, and tie line flows. 
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the Operational Limitations herein provided. 13uyer hereby acknowledges Seller’s obligation and 
agrees to dispatlch the Facility and to perform its duties and responsibilities under this Agreement 
consistent with Seller’s obligation in this Section 4.2. 

4.3 Maintenance Outages. 

(1) Schedule of‘ Planned Maintenance Outages. 

(a) Seller shall not be obligated to deliver Energy and/or Ancillary Services pursuant 
to this Agreement during Planned Maintenance Outages. Thle Facility and/or a Unit shall not be 
considered unavailable during Planned Maintenance Outages for the purposes of calculating the 
Monthly Capacity Payment. Notwithstanding anything in this Section 4.3 or in any other 
provision of this Agreement, the duration of the Planned Maintenance Outages during any 
calendar year shall be limited as provided i n  Section 4-3(2) below, and the duration of any 
Planned Maintenance Outages which exceed the durations specified in Section 4.3(2), shall be 
deemed a Forced Outage, unless otherwise excused as an Excusable Event, as herein provided. 

(b) Etuyer acknowledges and agrees that Seller :must perform Routine Maintenance 
Outages and Planned Maintenance Outages at the Facility in an effort to reduce and prevent 
Forced Derates andor  Forced Outages; and to maintain the efficiency, performance, reliability 
and availability of the Units. Such Planned Maintenance Outages andor Routine Maintenance 
Outages include, but are not limited to, the Unit manufacturer’s recommended and required 
maintenance, Compressor Washes and any preventive maintenance that maintains or improves or 
that is reasonably anticipated to maintain or innprove the efficiency, performance, reliability and 
availability of the Facility, or any Unit thereof. The Planlned Maintenance Outage schedule 
(intervals and duration) shall be based on (i) the Unit manufacturer’s equivalent start and run 
time guidelines,, (ii) Prudent Industry Practice, (iii) any long-term service agreements andor 
major maintenance agreements for the Units, (iv) the actual dispatch of the Units, (v) the Unit’s 
point in the maintenance cycle and the ]potential impacts to the Unit and costs if the maintenance 
schedule is changed, (vi) technical bulletins and/or technical information letters &om the Unit 
manufacturer, and (vii) all testing of the Units as herein specified or as otherwise necessary, in 
the reasonable discretion of Seller, for the efficiency, performance, reliability and availability of 
the Units (with items (i) through (vii) inclusive being collectively defined as “Guidelines For 
Planned Mainter-”).. On or before March 3 I, 20 1 1 and on or before each March 31” thereafter 
during the Contract Te:rm, based on the foregoing Guidelines for Planned Maintenance, Seller 
shall provide to Buyer, in writing, its prloposed schedule of Pllanned Maintenance Outages for the 
next calendar year and the reason for such ]Planned Maintenance Outages, and the expected 
duration thereof. Seller shall not schedule Planned Maintenance Outages during the Peak Months 
without Buyer’s prior written consent. l\Jotwithstanding the foregoing, Seller shall have the right 
to perform Routine Maintenance Outages at any time, subjeclt to the prior consent of Buyer, at its 
sole discretion. The Pa.rties shall have the riglit to mutually agree on reasonable adjustments to 
the Planned Ma.intenance Outage schedules at least forty-five (45) Days in advance of each 
Planned Maintenance Outage. No such 45-Day notice requirement shall be applicable in the 
case of the discovery of Emergent Work:, as herein provided. 
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(c) Notwithstanding the provision:; o f  4.3( I)(b), if, based on a new technical bulletin 
and/or a new technicall information letter, or other written notice from any original equipment 
manufacturer, including the Unit manufacturer, such original equipment manufacturer 
recommends that one or more Units (or any rnaterial component thereof) undergo an immediate 
and an unanticipated o r  unscheduled outage’ or derate, then Seller shall notify Buyer of the 
circumstances surrounding such maintenance and Seller will work together with Buyer to 
schedule the PIi3Med h4aintenance 0ut.age no’twi thslanding ithe short notice involved. Subject to 
any mutual, written agreement regarding such maintenance, including the scope and duration of 
such maintenance, the Planned Maintenance Outage schedule for such year may be amended by 
mutual agreement to include the mutually agreed duration of such outage under the terms of 
Section 4.3(2) below. To the extent that the Parties do not mutually agree to add the duration of 
such work to the agreed durations of the Planned Maintenance Outages as specified in Section 
4.3(2) below, then such work shall be: treated as Emergent Work under the terms specified in 
Section 4.3(2) below. Notwithstanding the provisions of 41.3( I)@), in no event shall Seller be 
required to keep a Unit in service afier the manufacturer’s recommended service interval for 
maintenance, and if a ]Unit reaches its service interval limit at any time, Seller may schedule a 
Planned Maintenance Outage, without Buyer’s prior written: consent- In any such case, once the 
maintenance is complete, the Seller’s obligation to obtain Eluyer’s consent of any such Planned 
Maintenance Outages, as herein provided, shall resume. 

(d) While in no event shall Seller schedule any Planned Maintenance Outages during the 
Peak Months as provided in Section 4.3(1)1(b) above, to the extent the Facility or a Unit 
experiences a Forced Outage during a Peak Month and the anticipated duration of the Forced 
Outage is sufficient to allow for certain maintenance to be performed (that was otherwise 
scheduled as a future Planned Maintenance Outage), and if such maintenance will not extend the 
duration of the Forced Outage, then Seller, at its election, may perform such planned 
maintenance during the Forced Oulage, with Buyer’s prior written consent, not to be 
unreasonably withheld, and Seller shall have the right to treat such Forced Outage Days as 
Planned Mainte,nance Outage Days. 

(2) Duration of Planned Maintenance Outa’ges. Based on the Guidelines for 
Planned Maintenance, ,and unless otheiwise agreed to by B*uyer, Planned Maintenance Outages 
choll hn I ; r n ; t J  in 

If a Combustion Inspection and a Hot 
Gas Path Inspection are to be performed on a Unit during the same calendar year, the limits in 
Section 4.3(2)(iri) shall apply. If a Combustion Inspection and/or a Hot Gas Path inspection are 
to be performed on a lJnit during the same calendar year i3S a Major Inspection, the limits in 
Section 4.3(2)(iv) shall apply. Seller shall use commercially reasonable efforts to complete or 
cause to be completed any Planned Mlaintenance Outage within the schedule and time period 
agreed with the Unit manufacturer or altherwise agreed in thie schedule of Planned Maintenance 
Outages. During each Planned Maintenance Outage, Seller shall keep Buyer apprised of the 
status and the expected duration of the Planned Maintenance Outage, and shall notify Buyer of 
the discovery of any Emergent Work, as applicable. To the extent that Seller utilizes less than the 
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4.4 Station Load. 

Seller shall be responsible for Statio,n b a d  at all times including during all Planned 
Maintenance Outages, ;Forced Derates, and Forced Outages, and during start up and shut down of 
a Unit, and any periods when the Facility has not been dispatched. The Parties further agree that 
Seller will net Station Load from the maximum capacity of the Facility to determine the 
Demonstrated Capacity of the Facility iis provided in Exhibit M. 

4.5 Demonstrated Capacity and Heat Rate Tests. 

date as mutualhy agreed by the Parties, Seller shall conduct a performance test of the Facility to 
calculate the Demonstrated Capacity and the Heat Rate of the Facility. The Demonstrated 
Capacity Test a’nd the Heat Rate Test will be performed in (accordance with the requirements of 
the Test Procedures in IExhibit M, and ]Buyer, its representatives and designees shall be permitted 
to attend each Demonstrated Capacity Test .and/or Heat R.ate Test, at Buyer’s sole cost, and 
provided no such tests shall be postponed or rescheduled on account of the inability of Buyer, its 
representatives .and designees to attend, after Buyer receiviing not less than ten ( I O )  Days prior 
notice of such tests- The Compliance/Relativt: Accuracy Test Audits (RATA) test and any other 
tests which may be necessary to satisfy operational, vendor warranty, or Permit requirements 
such as Continutous Emissions Monitolnng Systems (CEMS) tests, and all of the tests described 
in this Section a4.5, shall be known co1lective:ly as the ‘‘&:iIity Tests” and each as a “Facility 
m’. The Parties acknowledge and agree that it is the stated purpose and goal of the Parties to 
schedule the Facility Tests simultaneously and in the background of the dispatched operation of 
the Facility, at ia time when the full output of the Facility would reasonably be expected to be 
dispatched by Buyer (fix economic reasons) to serve load for the hours of the test. To the extent 
that the full output of the Facility cannot be dispatched by Buyer for economic reasons as herein 
contemplated, then Seller shall cooperate with Buyer to have the Units tested sequentially, as 
herein provided. If the Facility is not dispatched by Buyer for its economic purposes during a 
Facility Test (with Buyer being obligated to issue a Dispatch Notice to cover such Facility Test, 
as requested by Seller, even if such dispatch is  un-economic to Buyer, to allow for the tagging 
and scheduling of the :Energy produced during such Facility Test), then Seller shall reimburse 
Buyer as provided in Stxtion 4.3(4) above. 

(2) Etuyer will have the righit to request during the Delivery Term, upon not less than 
ten (1 0) Days prior written notice to Seller, that Seller conduct up to two (2) additional re-tests of 
the Heat Rate Test andlor the Demonstrated Capacity Test within 12 months of the last Facility 
Test, all in accordance with the require:ments of Test Procedlures. Buyer, its representatives and 
designees shall lbe permitted to attend each such re-test, to the extent herein provided. If Buyer 
requests that Seller conduct an addi tiorral Demonstrated Caplacity Test and/or an additional Heat 
Rate Test, then the date of any such re-test properly requested by Buyer shall be established by 
the mutual agrejement of the Seller and the Buyer, provided such test shall be at least ten (IO) 
Days after Buyer’s written request and not more than thirty (30) Days after Buyer’s request. At 
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EXHIBIT M 

-- TEST PROCEDURES 

EXHIBIT M 

1. Genleral. 

All tests pursuant to the Agreement shill1 be conducted by Seller. Seller shall give Buyer 
reasonable notice of the time and scope of all such tests, and Buyer and/or its designee shall have 
the right to be present imd observe all !test procedures and results, as hrther provided in Section 
4.5(1) of the Agreement to which this Exhiibit M is attached. To the extent that Buyer is 
permitted to request a re-test as provided in Section 4.5(2) of the Agreement, then the timing of 
such re-test will be determined as provided in Section 4.5(2) of the Agreement. 

The Pad:ies agree that, if possible, the: Demonstrated Capacity Test and Heat Rate Test 
will be performed with all four Units operating simultaneously+ However, to the extent that there 
are constraints that prevent this, including for example electricity transmission constraints, or, in 
the absence of constraints, to the extent that the Parties mutually agree, the Demonstrated 
Capacity Test and Heat Rate Test may be performed in a staggered fashion (including the 
possibilities that a Unit is tested alone., or simultaneously with one or two other Units) but with 
all four Units ultimateby being tested. In this wen< the results of each of the tests performed will 
be combined as described below to determine the Demonstrated Capacity and Tested Heat Rate 
(as herein defined) for the entire Facility as if all four Units had been tested simultaneously. 

The Buyer agrees to issue a Dispatch Notice for all Energy produced during the 
Demonstrated Capacity Test and Heat Rate Test, and to the extent that no Dispatch Notice is 
issued, Buyer slhall nevertheless take the Energy generated during the Facilities Tests, and Seller 
shall reimburse the Buyer for a portion of the costs as mlore particularly provided in Section 
4.3(4) of the Agreement. 

During the performance of all tests conducted pursuant to the Agreement, the Facility and 
equipment shall be operated as follows: 

a. Utilizing the normal Facili.ty operating and mainltenance staff, except that additional 
personnel may be used for data cotllection, if required, 

b. Utilizing permanent Facility equipment, 

c. Within equipment design limits and in a manner consistent with equipment operating 
manuals, 

d. 

e. 

In compliance with all applicable laws and Permit requirements, 

Utilizing normal plant operating procedures and equipment configurations, 
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f- The Facility shall be tested on Gas only with all equipment in the normal operating 
condition, iricluding the evaporative coolers and Gas heaters. To assure a proper test 
o n  the evaporative coolers, the Facility shall be tested when the ambient temperature 
is greater th<an or equal to 7.S°F, barometric pressure shall be assumed to be standard 
( 1  4.7 psia). 

g. Sel1e:r’s inst,ruments that measure the following conditions will be calibrated, if 
possible, prior to testing: 

ambient temperature - relative humidity 

h. Each1 Unit must be at full 100% load, with internal heat saturation demonstrated such 
that %wheel space temperature shall not have changed by more than 5°F between 
succlessive fifteen (1 5) minute periods. 

k. 

Data will be: recorded by the plant lnistorian electronically. 

The electric grid must be in a stable condition. A.bnormal conditions, such as the 
need for unusually high volt-amperes reactive (VAR) support, which may arise 
during the pherformance of any test will need to be evaluated by both Parties and may 
require the invalidation of the test. Such invalidaition if required will not count as 
one of the limited re-tests for eitheir Buyer or Seller. 

All Facility systems must reach a steady state before the start of each test. Systems 
designed to operate intermittently shall be deemed to be in steady state of operation 
as lamg as the conditions which start and stop the operation of the system are not 
exce:eded dilring the test period and the system is available for operation as designed. 

Buyer and Seller shall mutually agree when situations arise during the conduct of any test 
that may warrant deviations from approved test procedures. Agreements reached during these 
consultations (such as whether to discard emneous data) !;hall be recorded, acknowledged in 
writing, and shall1 be binding for all Parties. 

2. Demonstrated Capacity Te>& 

The Demonstrated Capacity Test shall be conducted for the purpose of determining 
the Facility’s net capacity at Reference Conditions. 

To be completed, the Demonstrated Capacity Test shall be conducted on a Facility 
basis (although as described below it is possible that all four Units may not be tested 
simultaneously)- The Facility’s net (electrical output shall be determined using the Energy 
Meters, as more specifically provided in Section 5.9. 
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The procedure to be used fix the performance of the Demonstrated Capacity Test 
will depend on whether I(A) all four Units are tested simultaneously, or (B) less than four Units 
are tested simultaneously. 

Upon completion of the Demonstrated Capacity Test, Seller shall perform all 
calculations necessary to determine Demonstrated Capacity, and shall provide Buyer with the 
data used to perform suclh calculations, the source of such data, the resulting calculations, and the 
Demonstrated Capacity- 

A. During the Deimonstrated Capacity Test of all four Units sirnultaneously: 

The Facility shall be started on Gas and ,311 Units loaded to one hundred percent ( 1  00%) 
load. When the Ilnits are operating at steady state, the test shad1 be initiated and shall run for a 
period of four (4) hours (or less, if mutually agreed by Buyer and Seller). Readings will be taken 
by the Historian from the Energy Meters and Gas Meter(s) at the beginning of each hour during 
the test period, and at the: end of the final hour. Simultaneously with the data collection intervals 
above the plant Historian will record the ambient temperature and relative humidity. The 
Historian will provide thlese readings on an hourly average basis. 

The Demonstrated Capacity shall be determined as follows. The average total net 
electrical output ais measured by the Energy Meters during each hour shall be corrected from 
average ambient conditions during that hour to !he Reference Conditions using the correction 
curves agreed to by Seller and Buyer and shown in Curve C1 in this Exhibit. The hourly readings 
will then be averaged ovler the total hours included in the test period to determine the 
Demonstrated Capacity of the Facility. 

B. During a stane:ered test of the four Units to determine Demonstrated Capacity, the following 
additional criterion will be used: 

The parasitic loads attributable to the non-running Units, as shown in Table T 1, will be 
added to the Electrical Iriterconnect Meter readings prior to corrections for Demonstrated 
Capacity. 

The Demonstrakd Capacity of thle Unit(s) tested will then be calculated as shown in the 
sample analysis sheet provided in Table T2. At the completion of the testing of all four Units, the 
corrected results from each test will be summed to determine ihe final Demonstrated Capacity of 
the Facility. 

C. The dispatch o f  any additional Unit(s) durinrt a Demonstrated Capacity Test: 

If, during any portion of the Demonstrated Capacity Test, an additional Unit(s) is 
dispatched by Buyer, that portion of the Demonstrated Capacity Test will be voided, irrespective 
of whether it was being ]performed in coinjunction with or absent a dispatch by Buyer. If that 
portion of the De:monstr,ated Capacity Test was being performed absent a dispatch by Buyer, any 
costs incurred by Seller for Gas or for a Start Charge, will be rrehnded by Buyer. The voided 
test will not count as a portion of a retest for either Party. 
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Heat Rate: Test. 

The Heat Rate Test shall be conducted fix the purpose of determining the Facility’s net 
heat rate at Reference Conditions (the “Tested Heat Rate” or “m’). To the extent possible, the 
Heat Rate Test shall be conducted concurrently with the Demonstrated Capacity Test, even if the 
testing of Units is staggered. The Heat Rate Test shall be conducted solely on Gas. 

The procedure used for the perfa’rmance of the Heat Rate Test will depend on 
whether (A) all four Units are tested simulta.neously, or (13) less than four Units are tested 
simultaneously. 

Upon completion of the Heat Rate Test, Seller shall perform all calculations 
necessary to dekrmine the Tested Heat Rate, and shall provide Buyer with the data used to 
perform such calculations, the source of such data, the resulting calculations, and the Tested Heat 
Rate. 

A. During .a Heat Rate Test of all four Units simultaneously, the THR will be 
determined as fo\lows: 

The total G<as use (in MMBltu on a HHV basis) imeasured each hour during the test 
period shall be divided by the total net electrical output (in MWh), during that hour- The 
resultant value shall be shall be corrected fiom average ambient conditions during that hour to 
the Reference Conditions using the correction curve shown as C2 in this Exhibit. The corrected 
hourly readings shall be averaged to determine the Tested Heat Rate. 

B. During a staggered test of the four Units to delermine Demonstrated Capacity, the 
following additional criterion will be used to determine the Tested Heat Rate: 

The parasitic loads attributable to the non-running Units, as shown in Table T I ,  will 
be added to the Electincal Interconnect Meter readings prior to making the corrections to 
Reference Conditions for Tested Heat Rate. 

The Heat Rate of the Unit(s) tested will then be calculated as shown in the sample 
analysis sheet providedl in Table T2. At the completion of the testing of all four Units, the 
corrected results will be averaged to determine the Tested Heat Rate. 

C. The dispatch of any additional iJnit(s) durinE a Demonstrated Capacity Test: 

If, during any portion of the Heat Rate Test, an additional Unit(s) is dispatched by 
Buyer, the test will be voided, irrespective of whether the test was being performed in 
conjunction with or absent a dispatch by Buyer. If the test was being performed absent a 
dispatch by Buyer, any costs incurred by Seliler for Gas or Start Charges will be rehnded by 
Buyer. The voided test will not count a retest for either Party. 
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Exhibit M Attachments: 
Table T1 Parasitic Loads 
Table T2 Sample Analysis Report 
Curve C1 
Curve C2 

553HA3298 Sheet 2 Effect of Ambient Temperature and Humidity on Output 
553HA3298 Sheet 3 Effect of Ambient Temperature and Humidity on Heat Rate. 
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Vandolah Power Plant Dedicated Capacitynested H 

UNIT(s) Tested: 1 Date: June 5 

SAMPLE ONLY 
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Cuirve C 1 
553HA3293 Sheet 2 

Efkct of Ambient Temperature and Humidity on Output 

General Electric Modell PG7241(FA) Gas Turbine 
VANDOLAH GR0682 

IE (? P fufor ncn 
lEffect of Amblcnt Temperature and Iiurnldity on Output 
Ihs3gn Valves Re- mi JJJHASZ9L) Rev 
I'ud: Nabdl  Gas 
IWe: Base 

IM - 8 

553HA3298 Rev - 
Sheel 2 
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Curve C2 
553HA3298 Sheet 3 

Effect of Ambient Temperature and Humidity on Heat Rate 
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APPEARANCES : 

JAMES W. BREW, ESQUIRE, Brickfield, Burchette, 

Ritts & Stone, P.C., 1025  Thomas Jefferson Street, N.W., 

Eighth Floor, West Tower, Washington, DC 20007-5201,  

appearing on beha.lf of PCS Phosphate. 

JEAN HARTMAN, ESQUIRE, FPSC General Counsel's 

Office, 2540  Shumard Ciak Boulev'ard, Tallahassee, Florida 

32399-0850,  appearing on behalf of the Commission Staff. 
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P R O C  E E D  I N G  S 

MARTIN J. MARZ 

was called as a wfitness and, after being duly sworn by 

the notary public present with the witness, testified as 

follows : 

DIRECT EXAMINATION 

BY MS. HARTMAN: 

Q .  Good afternclon, Mr. M,arz. How are you? 

A. Not bad. Hclw about yourself? 

Q .  Very well. Mr. Marz, my name is Jean Hartman. 

I'm an attorney for the Florida Public Service 

Commission, and I'll he asking you some questions this 

afternoon with regard to the testimony and discovery 

responses filed in Conmission Docket 0 8 0 5 0 1 - E Q  regarding 

the protest of Progress Energy Florida's Standard Of fer 

Contract . 
You're familiar with your testimony and the 

Will you let, will you please let me 

discovery responses in this docket; correct? 

A. Yes. 

Q .  Okay. 

know if my questions are unc1ea.r to you or if you need 

me to restate them? 

A. Yes, I will.. 

Q .  Thanks. 

me know. Okay? 

And if you need a break, please let 

FLORIDA PUBLIC SERVICE COMMISSION 
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A. Yes. 

Q. When I refer to Progress, I'm referring to 

Progress Energy FILorida, Inc. Does that make sense to 

you? 

A. Yes. 

Q. Okay. imd when I refer to the Suwannee unit, 

1l.m referring to the combined cycle unit planned to be 

located at Suwannee, Florida, which is the unit that 

serves as the avoided cost basis for the Standard Offer 

Contract. Do you understand that? 

A. Yes. 

Q. Okay. For the purposle of your deposition 

today you were asked to have co:pies of your testimony 

and the discovery responses in this docket. Do you have 

them with you? 

A. Yes, I do. 

Q. Great. Could you please state your full name 

again and also give me your business address? 

A. Yes. Martin, M-A-R-T-I-N, middle initial J, 

last name Marz, M-A-R-Z. Address is 1525 Lakeville, 

L-A-K-E-V-I-L-L-E, Dri.ve, Suite 217 , Kingwood, 

K-I-N-G-W-0-0-D, Texas. The z i p  is 77345. 

Q. Okay. And with whom are you employed? 

A. I am with J. Pollock, Incorporated. Would you 

like me to spell that as well? 

FLORIDA PIJBLIC SERVICE COMMISSION 
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Q. 

A. 

guess.  

Q. 

No, thank you. No, thank you. 

I guess that's more for the court reporter, I 

Yeah. She just shook her head no, but thank 

you. 

Could you please state your job title? 

I'm an Energy Advisor and Senior Consultant. A. 

Q. Okay. And, Mr. Marz, did you cause testimony 

to be filed in Docket Number 080501-EQ on behalf of 

White Springs Agricultural Chemicals? 

A. Yes. 

Q. Is it your understanding that after the 

Suwannee unit com'es online it will operate in a manner 

that is consistent with the Hines Energy Facility and 

the Tiger Bay Facility? 

MR. BREW: Object to the form. 

THE WITNESS: I guess I would say for purposes 

of my testimony my assumption is that it would, being a 

colmbined cycle plant, would operate in a manner similar 

to those facilities. Yes. 

BY MS. HARTMAN: 

Q. Okay. And are you familiar with the order of 

economic dispatch utilized by Progress Energy? 

A.. As to the specific order of economic dispatch, 

no . 

FLORIDA PUBLIC SERVICE COMMISSION 
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Q. Okay. 110 you know what order of economic 

dispatch applies to the Hines Energy Facility? 

A. When you say order of economic dispatch, its 

location between dispatch versus other generators in 

the, in the Progress system? 

Q. Yes. And my definition of economic dispatch 

is the order in which a utility utilizes generating 

units to provide energy to the grid. 

A. Generally speaking, economic dispatch to me 

connotes that you will dispatch in the order of the 

least costly plants on a variable cost basis first, 

setting aside issues of must-ruin plants and plants that 

need to be run for various purposes within the system to 

stabilize portions of it. 

Q. We agrele. So using t'hat as the definition, do 

you knolw what order of economic dispatch applies to 

Hines Ehergy Facility? 

A. Specifically, no. 

Q. Do you know what order of economic dispatch 

applies to Tiger Bay Facility? 

A. No. 

Q. Do you know what order of economic dispatch 

will apply to the Suwannee unit once it is in service? 

A. No. 

Q. Do you have -- do you know what order of 

FLORIDA PUBLIC SERVICE COMMISSION 
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dispatch would apply to the order of Progress's Crystal 

River 4 or CrystaIl River 5 units? 

A. No. 

Q. Do you know if the capacity factor for the 

Hines Energy Facillity units may be low because the units 

are low in the order of dispatch? 

A. No, I do not. 

Q. Okay. 130 you know if the capacity factor for 

the Tiger Bay Facility unit may be low because the unit 

is low in the order of dispatch? 

A. Again, I don't know why its capacity factor is 

what it is or its order of dispatch. 

Q. Okay. IMr. Marz, are you familiar with the 

reserve margin maintained by Florida investor-owned 

utilities? 

A. Generally speaking, I am familiar with the 

concept of a reserve margin maintained by utilities, 

yes. 

maintaim in Florida, 1: 'm not sure exactly what that 

number is. 

As to the exact number that they are required to 

Q. Okay. Could you please provide a description 

of the reserve margin as you understand it? 

A. It ' s basical-ly, my understanding, the 

generation available to come online to meet load at any 

one time. 

FLORIDA PTJBLIC SERVICE COMMISSION 
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Q. Okay. Would you agree, subject to check, that 

the reserve margin means that F:lorida investor-owned 

utilities have 20 percent more capacity than is needed 

to supply maximum demand? 

A. They have 20 percent inore capacity available 

to meet their maximum demand, yles. 

Q. Okay. 

A. By defiiniticln, when you have a reserve margin, 

I'm not sure that I wcluld describe it as unneeded. I 

guess that's where I have a little bit of a problem 

there. 

Q. Okay. lCoulcl you please look at your 

supplemental direct testimony, Page 13, Line 19? And 

let me know when you're at that spot. 

A. Page 13, Line 1 9 ?  

Q. Yes. 

A. Yes. 

Q. You mention, you mentioned the capacity factor 

achieved by the Hines Energy Facility and the Tiger Bay 

Facility. Did you -- 

A. Yes. 

Q. Did you propose to utilize historic capacity 

factors for the Hines Energy Facility and the Tiger Bay 

Facility as a, as a benchmark for minimum capacity 

factor payment provisions in the Standard Offer 

FLORIDA PIJBLIC SERVICE COMMISSION 
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Co:n t rac t ? 

A. When I :Look at the testimony submitted over to 

Page 15, I gave, in this versioin I gave two 

recommendations. The first is that a capacity factor 

being used as a, 

of capacity payment would be, first of all, the subject 

of negotiation. :But, secondly, if there was a feeling 

of a need that one would need to be within the Standard 

Offer Contract, o:ne should be used consistent with the 

capacity factor that was identified for the proposed 

unit. 

€or purposes of determining the level 

Q. Did you account for the planning, for the 

planning requirement of a 2 0  percent reserve margin 

greater- than the projected peak energy demand? 

MR. BREW: I'll object as to the form. 

BY MS. HARTMAN: 

Q. Please go ahead and answer, if you can. 

A. Could I -- would you mind having the court 

reporter repeat the question, please? 

(Foregoing question read by the court 

reporter. ) 

THE WITNESS:: Are you referring to in looking 

at: a capacity factor? 

BY MS. HARTMAN: 

Q. Yes. 

FLORIDA PIJBLIC SERVICE COMMISSION 
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A. The capacity, the reserve margin does not 

impact the derivation of a capacity factor. It is, the 

capacity factor is the output o:E the unit divided by the 

av(ai1able hours tfimes the capacity of that unit. It's a 

measure of what the unit actua1:ly generates. 

Do you expect the units that are relatively Q .  

l o w  in order of d:ispatch to produce energy at full 

capacity levels under nonpeak conditions? 

A. Did you say relative1:y low in the order of 

di spa t c! h ? 

Q. Yes. 

A. Do you mean with a -- and let me, let me ask a 

clarifying question. 

dispatch, that would s'uggest to me that it's going to be 

the first unit dispatched. 

When you say low in the order of 

Q. No. The opposite. 

A. Okay. .A plant that is high in the order of 

dispatch is not going to run as frequently on peak 

periods. That is correct. 

Q. Is it your view that the Suwannee unit will be 

at approximately the same place in the dispatch order as 

th.e Hiries Energy Facil.ity or the Tiger Bay Facility? 

A. I, I do not know the answer to that. 

Q. Considering the generating units of an 

inves tor-owned uti 1 i ty - - I'm sorry. Consider the 

FLORIDA PIJBLIC SERVICE COMMISSION 
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operating -- cons:Lder the generating units of an 

investor-owned utility operating under a requirement for 

a 20 percent reserve margin, do you agree that often 

there are many megawatts of generating capacity not 

running because there is no demand for the energy they 

would produce? 

A. I would agree that if you, during all periods 

of time if you maintain at least a 2 0  percent reserve 

margin, that amount of megawatt,s would not necessarily 

get gen.erated. Yes. 

Q. Would t:hat situation result in low capacity 

factors, for some units because they are needed to run 

less? 

A. Yes. To the extent a unit runs less but is 

available more, its capacity factor will be down. 

Q. Okay. Given. the reserve margin requirement 

for generating capacity that is 20 percent greater than 

peak demand and the fa.ct that we don't know the order of 

dispatch with respect to the Hines Energy Center and 

Tiger Elay Facility, haw, how could you arrive at a 

conclusion that one of those generating facilities would 

serve ELS a valid basis for setting the capacity factor 

of a nondispatchable renewable generator? 

A. As I said earlier, I think ultimately 

determining the appropriate method to use in setting a 

FLORIDA PUBLIC SERVICE COMMISSION 
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capacity payment fior a renewable generator is probably 

something that is best left to negotiations between the 

parties. 

saine as a gas combined cycle unit to begin with. 

A renewable resource lis not going to be the 

So from that perspective what I am looking for 

is something as kind of a benchmark to put into the 

St,andard Offer Contract if it is deemed necessary and 

something that is consistent with the Commission's rules 

which reference both the availability and capacity 

factor of the avoided unit. A n d  I was looking at both 

the Hin.es and Tiger Bay units as operating combined 

cycle units to see what percentage, what their capacity 

factor was like as a benchmark, recognizing also that 

you have the expected capacity factor for the Suwannee 

unit, which is above the, the alctual capacity factor of 

both Hines and the Tiger Bay Facilities. 

Q. Could you please turn to your supplemental 

direct testimony, Page 6 ,  Lines 13 through 15, and let 

me know when you' re there? 

A. Yes. 

Q. Okay. 

A. I am thlere. I'm sorry. 

Q. Thank you. And I believe you state that using 

the capacity factlor of 6 5 . 3  percent in the Standard 

Offer Contract is consistent with Rule 

FLORIDA PUBLIC SERVICE COMMISSION 
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2 5 - 1 7 . 0 8 3 2 ( 4 )  (e) ( 1 3 ) .  

A. Yes, I do. I'm 

Q. Thank you. Cou 

sorry. 

d you please explain 1 c " r 

reasoning for that statement? 

A. When I look at that particular provision of 

the rule, it states "The minimum performance standards 

for the delivery of firm capacity and energy by the 

qualifying facility during the utility's daily seasonal 

peak and offpeak periods. 

shall atpproximate the anticipated peak and offpeak 

availability and capacity factor of the utility's 

avoided unit over the term of the contract." 

The performance standard 

When I look at a capacity factor, when I 

looked at the 2 0 0 8  ten-year plan, the reference to the 

Suwannee unit in that plan, the 6 5 . 3  percent is the 

capacity factor for that unit from the ten-year plan. 

Q. Okay. Can you please look at White Springs' 

response to staff interrogatory number one? 

A. Yes. 

Q. The response mentions several factors that 

impact energy producti.on for a renewable energy 

producer, including generation limited by manufacturing 

schedules. 

A. Yes. 

Q. How should the Standard Offer Contract 

FLORIDA PLJBLIC SERVICE COMMISSION 
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accommodate this situation? 

A. I guess my solution tlhere is that the Standard 

Offer Contract needs to contain flexibility to deal with 

the different types of renewable generators that may be 

seeking to make use of the contract, and that setting 

the level of the capacity payment is something that is 

ultimately going to be the product of negotiation and is 

going to depend upon a number of factors: The type of 

generation that the renewable energy producer is using; 

from the Progress perspective they are going to want to 

see when the capacity is actually produced as compared 

to their peak need times. 

factors that go into determining the level of capacity 

payment:, if any, for EL renewable generator, and I'm not 

sure that there is a one-size-fits-all solution within 

thie Standard Of fer Contract. 

So there are a number of 

Q. Thank you. When a renewable generation 

provider has entered into a contract for committed 

cabpacity, how would the economics of renewable energy 

production influence the level of generation? 

A. How will it influence the generation by the 

r enewab 1 e producer ? 

Q .  Yes. 

A. The renewable producer should seek to generate 

when it's cost-effecti-ve for it to do so, given its 

FLORIDA PUBLIC SERVICE COMMISSION 
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operating parameters, the nature of the facility; if it 

is, for example, tied to a manufacturing process, if 

it's a wind generator. 

Q. Mr. Marz, are you done? 

A. Yes. I'm sorry. 

Q. That's okay. If a contract with a renewable 

generator is based on cost per ltilowatt for capacity 

that is available 85 percent of the time but the 

renewablle generator has a capacity factor of 65 percent, 

what is the impact on the ratepayer? 

A. May I hear that question again, please? 

Q. Sure. If a contract with a renewable 

generator is based on cost per :kilowatt for capacity 

that is available 85 percent of the time but the 

renewable generator has a capacity factor of 65 percent, 

what is the impact on the ratepayer? And let me know if 

this needs to be a late-filed. 

A. You're calculating thje capacity payment as if 

the generator were available 85 percent of the time. 

Q. Yes. 

A. 

Q. 

A. 

In terms of the contr,act itself. 

Yes. 

If the facility does not run 85 percent of the 

time, are there any penalties in there that would impact 

a renewable, the ,amount of dollars the renewable energy 

FLORIDA PUBLIC SERVICE COMMISSION 
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prloducer is paid? 

Q. Should there be? 

A. There could be, yes. 

Q. would that make up for the impact on the 

ratepayer? 

MR. BREW: I'll object as to form. 

THE WITNESS: It would serve to reduce the 

level of capacity payment made :by the utility. If, for 

example, your, you had set a capacity, capacity payment 

at an assumed capacity factor of 85 percent, if you put 

a penalty in there that brings it down such that it 

matches; the 65, tlhat's how it would work. 

BY MS. HARTMAN: 

Q. Thank you. Mr. Marz, I want to ask you a 

couple of questions ahout TRECs and the TREC 

marketplace. And by TREC I mean tradeable renewable 

energy credit, but I'm going to just go ahead and call 

them TFLECs. 

A. Yes. 

Q. Are you familiar with the auctions and the 

marketplace where TREC's are bought and sold? 

A. From a broad perspective. If you have 

reference to a particullar market, the answer is no. 

Q. Okay. Are, are there regional differences in 

TREC markets? 

Does that make sense to you? 

FLORIDA PUBLIC SERVICE COMMISSION 
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A. 

Q .  

What do you mean by regional differences? 

Northwest to southeast, regions of the 

country. 

A. I guess when. you say differences, are you 

talking about pricing, the term,s and conditions 

of cont.racts? 

Q. Yes. Yles. 

A. Generally, no. 

Q. Would you describe the TREC marketplace as a 

relatively stable, fully developed market? 

A. No. 

Q. Do you consider the right of first refusal to 

be a condition placed upon the ownership of TRECs by the 

renewable energy provider? 

A. Yes. 

Q. Could you, could you briefly explain your 

answer ? 

MR. BREW: Are you asking for a legal 

co'nc l u s  ion? 

MS. HARTMAN: No. Just a general function 

description. 

THE WITNESS: It generally gives a party the 

right t:o match any other offer, any other bona fide 

offer that has been received by the person holding the, 

in this; instance, the title of the TRECs. 

FLORIDA PUBLIC SERVICE COMMISSION 
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BY MS. HARTMAN: 

Q. Will the right of first refusal affect the 

value of TRECs in the marketplace? 

A .  It very well could. 'Yes. 

Q. Could you explain, explain your answer? 

A. Buyers, buyers or sellers in the market are 

going to be less likely, I would expect, to submit bids 

or offers on those TRECs that t'hey know are subject to a 

right of first refusal. 

Q. Okay. Have you reviewed or analyzed the TREC 

market to determine the usual trading time for TRECs? 

A .  No, I have not. 

Q. Could I ask you to look at Page 19 of your 

tes timclny? 

A .  Sure. 

Q. Where you reference the Vandolah agreement. 

A. Yes. 

Q. Is this agreement, is this an agreement for 

dispatchable generaticln or committed capacity? 

A .  I'll hage to look at the agreement, so bear 

with me just a minute, please. 

Q. Sure. 

A. It's actually a tolling agreement. 

Q. Okay. Could you explain the differences in 

your view between a cclntract for dispatchable generation 

FLORIIDA PUBLIC SERVICE COMMISSION 
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and a contract for committed capacity? 

A. In the case of committed capacity, you are 

contracting for t:he right to call upon a particular 

faci1it.y as you need the capacity from that facility. 

May I hear the reference to the first part of 

the question again? 

Q. I -- the question -- 

A. The committed, the committed capacity was what 

I referenced just now. There was another phrase you 

used at: the beginning. 

Q. The difference between a contract for 

dispatchable generation and a contract for committed 

capacity. 

A. When you say dispatchable generation, what do 

yclu mean? 

Q. Subject to economic dispatch. 

A. I guess without knowing more about what 

ex:actly is in the former, I'm not sure that I -- I can't 

answer the question. I'm sorry. 

Q. Okay. In tkie Standard Offer Contract at issue 

is the renewable provider called upon for service or 

does tkie contract create an expectation that the 

renewable provider wi1.1 provide the committed generation 

ex:cept when unable to do so? 

A. It will be the latter event. 

FLORIDA PUBLIC SERVICE COMMISSION 
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Q .  If I -- I want to refer you to your 

supplemental direct testimony, Page 18, Lines 16 through 

2 1  4 

A. Yes. 

Q. Okay. If a renewable energy provider fails to 

deliver- the contracted capacity, what would be the 

reasons for a delay of six months before scheduling 

another- committed capacity test? 

A. Over what type of time period are you 

ref erertcing? 

Q. Well -- 

A. The full six months, one hour? 

Q. Well, let me clarify. Was it your 

testimony -- is it, is it your view that if a renewable 

provider failed to deliver the contracted capacity, 

Progress would have, would have to wait six months 

before scheduling a committed capacity test if a 

co'mmitted capacity test had just occurred? 

A. I guess I'm struggling with the notion that if 

we'd just done a capacity test and everything has been 

working fine, absent an event of force majeure or a 

breach of contract, there shouldn't be an issue with the 

f ac i 1 i t.y . 
Q. What, what if there's a, what if there's a 

committed capacity test that the provider passes but 
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then fa.ils to deliver the contr'acted capacity within six 

months? Is it your pclsition th,at the provider wouldn't 

be required -- shouldn't have -- or should not have to 

have another committed. capacity test within that six 

months? 

A. When you say failed t'o deliver, I come back to 

that question again, what -- ca:n you put a little color 

around what you mlean hy fail to deliver? 

Q. Well, ~1211, I'm not e:xactly sure what you 

mean. 

Well, let me give you this hypothetical. 

There's, a test, tlhere's a test for -- there's a test 

January 1. February the providier fails to deliver the 

capacity. Is it your position that Progress could not, 

could not request another test for four more months? 

A. As I've structured the language of the 

co:ntract here right now, yes. 

Q. Could you explain that? 

A. Absent what I would describe as a willful 

brleach of contract, I would anticipate that the 

re:newable producer is going to go ahead and make 

capacity available. If there is a problem with this 

facility, it is going to look and make use of the force 

majeure provisions which would give it the right to 

declare an event of force majeure and either reduce down 
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the level of capacity to zero or some other number. And 

upon thte event of force majeure ending -- actually in 

the force majeure lampage PEF or Progress could request 

an additional capacity test. 

Q. If I could ask  you to turn to your testimony 

on Page 20. 

A .  Sure. 

Q .  I wanted to talk about your thoughts about 

reciprocity in the contracts with respect to credit and 

collateral requirements, default, et cetera. 

A. Yes. 

Q. Why do you ‘believe the standard offer should 

contai:n these terms of reciprocity when Progress is 

regulated by the Public Service Commission and the SEC? 

A. In terms of credit requirements, I understand 

that Progress is regulated by 130th of those entities, 

but ultimately it is a business decision that Progress 

makes as to when and which of its suppliers to pay. So 

from that perspective the renewable producer is, is 

looking f o r  assurance of payment just as Progress is 

looking for assurance of delivery of the capacity. 

There is nothing in the regulation that compels Progress 

to make a payment to any particular entity at any 

particular time. 

(2. Are you -- do you know if these recommended 
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reciprocity requirements, if they are in other Standard 

Offer Contracts in other states? 

A. I've looked at some of the Standard Offer 

Contracts in California and they are there, yes. 

Default goes both ways. Credit requirements would go 

both ways as well. 

Q. How are ratepayers exposed to risk if your 

suggested reciprocity terms are not adopted? 

A. It is the renewable producer that is exposed 

to the risk, and effectively increasing his level of 

risk will either cause him to look for a higher payment 

or choose not to develop the renewable resources. 

Q. Would ratepayers be exposed to risk if your 

suggested reciprocity terms were adopted? 

A. No. 

Q. What is the impact on the ratepayer if a 

renewable generator with a 25-megawatt committed 

capacity enters into a contract with a capacity price 

based on a generation of 25 megawatts to be provided 

90 percent of the time but the renewable provider can 

only perform at a 65 percent capacity factor? 

A. I guess I would have to make some assumptions 

as to when that renewable generator is producing its 

power. 

Q. Go ahead and make the assumptions. 

FLORIDA PUBLIC SERVICE COMMISSION 



25 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9  

2 0  

2 1  

2 2  

23 

24 

25 

A. And if it produces its power during the 

utility's time of peak need, there may be no impact from 

a negative perspective on the ratepayers and it may 

actually be to the betterment. 

Q. Is that your full answer, Mr. Marz? 

A. Yes. 

Q. If a new unit comes online and has an 

availablility of 89 percent, why would the projected 

capacity factor be set at 65 percent? 

MR. BREW: Excuse me, Jean. Are you talking 

about a utility unit or a renewable unit? 

MS. HARTMAN: Utility unit. 

THE WITNESS: It will depend at a minimum on 

its order of economic dispatch, the requirements of the 

electric system. 

BY MS. HARTMAN: 

Q. If a remewahle provider accepts the Standard 

Offer Contract based cln an avoided unit that has an 

89 percent availability and a 65 percent projected 

capacity factor and the renewable has a capacity of 

25 megawatts and runs at an 85 percent capacity factor, 

how shcluld the payment for renewable capacity be 

determined? 

A. Under t:he Progress proposed agreement it would 

be as ,specified i:n, I believe it's Exhibit B to the 
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agreement. They would receive something less than a 

f u l l  calpacity payment i n  those circumstances. 

Q .  Would your suggested changes t o  the Standard 

Offer Contract have a s i m i l a r  impact f o r  renewable 

energy providers using d i f fe ren t  types of technology 

other than White Springs such as  so la r  or  wind power? 

MR. BREW: J-ean, t h i s  is  Jay. I ' m  going t o  

object t o  the form. Could you explain what you mean by 

similar- so we can give you a de f in i t i ve  answer? 

BY MS. HARTMAN: 

Q .  This i s  a Standard O f f e r  Contract. M y  

question was whether the changes would be primarily 

beneficial  for  a renewable energy provider tha t  I s  waste 

heat or  would i t  work f o r ,  o r  would the changes be 

equally applicable and helpful t o  so la r  power, wind 

power providers , renewable energy providers? 

A .  I f ,  f o r  example, a sot lar  power or  a wind 

generator has a capaci-ty factor  i n  the 2 0  o r  2 5  percent 

range, i f  they accepted the standard contract even with 

the capacity factor  s e t  a t  6 5  percent, I don ' t  believe 

they would receive any capacity payment a t  a l l  i f  t ha t  

w e r e  the only change tha t  w e r e  made. 

Q .  Okay. Any 

A .  It gets  back t o  the notion tha t  the payment of 

a ,  the level of the capacity payment i s  contingent upon 

FLORIDA PUBLIC SERVICE COMMISSION 



27  

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

18  

1 9  

20 

2 1  

22 

23 

2 4  

25 

the type of renewable generation being used and whether 

or not that type (of generation provides -- what level of 

capacity it provides 2nd when it provides that capacity. 

S o  from my perspective, the actual payment of the 

capacity payment should be, is more appropriately 

something that's subject to negotiation between the 

parties; to reflect the value that may or may not be 

added from the inldiviclual renewable resource. 

M S .  HAR'TMAN: Thank you. That's, that's all 

my questions. 

(Deposition concluded at 1 : 5 4  p.m.) 
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