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PROCEEDTINGS

COMMISSIONER EDGAR: Good morning. I call
this hearing to order. And we will begin by asking our
staff to read the notice.

MS. HARTMAN: Pursuant to notice, this time
and place has been scheduled for the purpose of
conducting a hearing in Docket Number 080501-EI. The
purpose of the hearing is set forth more fully in the
notice.

COMMISSIONER EDGAR: Thank vou. And let's
take appearances from counsel.

MR. BURNETT: Good morning. John Burnett for
Progress Energy Florida.

COMMISSIONER EDGAR: Thank you.

MR. BREW: Good morning. James Brew for White
Springs Agricultural Chemicals - PCS Phosphate.

MS. HARTMAN: Jean Hartman for Commission
staff.

MS. HELTON: Mary Anne Helton, advisor to the
Commission.

COMMISSIONER EDGAR: Thank you very much.
Okay. We will jump right in here in just a moment. For
planning purposes, please know that to accommodate a
variety of schedules we are going to take lunch as close

to 11:30 to 1:00 as makes for a natural break with where

FLORIDA PUBLIC SERVICE COMMISSION
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we are, and I am hopeful that we will finish today. We
will, of course, give as much time as we need to to
address all of the issues that we are here to address.
And so with that, I will ask our staff, are there any
preliminary matters?

MS. HARTMAN: Yes, there are. We would
request identification of the exhibit list, staff's
composite exhibit and staff's stipulated exhibit, which
is PCS Phosphate's responses to staff's first set of
interrogatories, and prefiled exhibits, Exhibits 4
through 10.

COMMISSIONER EDGAR: We will for the record
have those exhibits so marked.

(Exhibits 1 through 10 marked for
identification.)

MS. HARTMAN: Thank you. We would request
that Exhibits 1, 2 and 3 be moved into the record.

COMMISSIONER EDGAR: Any objection?

MR. BURNETT: No objection.

COMMISSIONER EDGAR: Hearing none, exhibits
marked 1, 2 and 3 will be entered into the record at
this time. |

(Exhibits 1, 2 and 3 admitted into the
record.)

MS. HARTMAN: We would also regquest that the

FLORIDA PUBLIC SERVICE COMMISSION
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deposition transcript of Martin J. Marz be entered into
the record, but we would also ask that certain portions
of the record, of the deposition be stricken. If I
could go through those portions of the record.

COMMISSIONEER EDGAR: And just a moment.

MS. HARTMAN: I'm sorry. I mean the
deposition.

COMMISSIONEE. EDGAR: That's okay. And let me
ask the parties, it's my understanding that what counsel
is-going to lay out for us is a joint agreement by the
parties, is that correct, to your knowledge, once we
hear it in detail?

MR. BREW: Yes, Commissioner. Generally
speaking, we have a strong opposition to trial by
deposition, but we've gone through the transcript with
staff and we're agreeable to the portions that counsel
will propose to strike.

COMMISSIONER EDGAR: Thank you.

Mr. Burnett.

MR. BURNETT: We have no objection.

COMMISSIONER EDGAR: Okay. Then with that I
appreciate the parties working together for the
administrative efficiency, and we'll ask our counsel to
further describe the agreement.

MS. HARTMAN: Thank you. The agreement is

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that we, on Page 6 of the deposition that Lines 12
through 20 be stricken; on Page 10 of the deposition,
that Lines 12 through 25 be stricken; that on Page 11,
Lines 1 through 5 be stricken; and finally on Page 17,
that Lines 4 through 12 be struck.

COMMISSIONEER EDGAR: Commissioners, any

questions about that? No. And the court reporter has

that? So do we need to enter the deposition as you have

described it into the record at this time?

MS. HARTMAN: Yes. And I believe we would
number it Number 11 as well.

COMMISSIONEER EDGAR: Okay. Then we will mark
for identification Exhibit Number 11, deposition of --
and I'm sorry, I didn't --

MS. HARTMAN: Martin J. Marz.

COMMISSIONER EDGAR: Deposition of Martin J.
Marz as excerpted.

MR. BREW: As redacted.

COMMISSIONER EDGAR: As redacted. Okay.
That's much better. Thank you. As redacted. And
Exhibit 11 is entered into the record, if I didn't say
that.

(Exhibit 11 marked for identification and
admitted into the record.)

Any other preliminary matters?

FLORIDA PUBLIC SERVICE COMMISSION
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MS. HARTMAN: No.

COMMISSIONEER. EDGAR: Anything from the parties
before we move to opening statements?

MR. BURNETT: No, ma'am.

COMMISSIONEE EDGAR: Okay. Nothing from the
bench?

Mr. Burnett, I believe you're up first. Are
you ready?

MR. BURNETT: Yes, ma'am. Thank you.

Commissioners, over the years PEF has filed
its Standard Offer Contract time and time again and this
Commission has reviewed and approved that contract time
and time again without anyone ever raising an issue or
protest.

Recently one company, PCS Phosphate, a company
that has been using a totally different contract to sell
PEF power since at least 1989 and it is still using a
completely different contract to sell PEF power today,
has decided that it now has multiple problems with our
Standard Offer Contract despite that they have never
raised any problems with it in the past when we have
filed it time and time again and this Commission has
approved it time and time again.

Acting in good faith, however, PEF has worked

with PCS since they filed this protest and has made 12
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of PCS's 20 proposed changes to our Standard Offer
Contract in an effort to work this matter out. As part
of thig process, PEF has been able to narrow the scope
of PCS's dispute down to just eight remaining issues and
those are the issues that bring us here today.

The reason that PEF has not and cannot agree
with the eight remaining changes that PCS proposes is
that to do that would cost our customers money that they
should not have to pay. It would unfairly shift risk
away from PCS and ontc our customers and would threaten
the reliable delivery of the energy that our customers
pay to receive.

In a contract like the Standard Offer Contract
where PEF has to sign it without negotiation whether we
want to or not, one can see where these may, these
issues would cause concern.

Commissioners, I want to briefly explain the
remaining issues to you and tell you what the evidence
will show you today as to why you, our regulator and our
policymaker, should not agree to these last eight
changes that PCS proposes.

First, PCS Phosphate says that although they
want to get paid like they have the capacity factor of
the unit that their unit will help PEF actually avoid

building, they don't want to actually have to perform

FLORIDA PUBLIC SERVICE COMMISSION
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like that unit. I wish I could get that deal. However,
realizing PEF's customers would have to pay for the
extra capacity that they would never get, this is
obviougly not a good idea.

Second, PCS says that in instead of having 30
days to execute on a right of first refusal to buy
renewable energy credits from them, we should only have
three days. We've come back and just asked for ten days
to be an acceptable compromise, and to this date they've
refused. It's hard for me to see how asking for ten
days to make a purchase decision like that would be
unreasonable.

Third, PCS wants to be able to use
interruptible power to start up their units. Think
about what the implications are if PEF is in urgent need
of power, starts to interrupt its customers to prevent a
blackout, only to call on PCS to start up and provide
critically needed energy and they cannot start up
because their power is out and has been interrupted.

The result would be that PEF's customers would not get
the power they are paying for at the time they need it
the most.

Fourth, PCS says that if we have, PEF has good
cause to believe that there is a problem with their

unit, we cannot ask them to perform a test to prove that

FLORIDA PUBLIC SERVICE COMMISSION
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12

the unit is okay unless six months has passed from the
time we've done our last test. This defies logic. If
something is wrong with their plant and we have good
cause to believe it's wrong, then they should have to
prove that they can actually run like they're supposed
to.

Fifth, PCS proposes a provision that requires
them to run their unit for 24 hours when it first goes
online and once a year thereafter to prove that the unit
actually works. If PEF, if PEF's customers are going to
be paying for this unit for years and years, it seems
pretty reasonable that PCS could at least show that a
brand new unit coming online, at least once a yvear that
it could run like it's supposed to for 24 hours.

Sixth, PEF projects that the unit that the PCS
unit would be compared to and would avoid would be
offline for 15 days a year for maintenance. PCS wants
30 days, even though the unit that they are avoiding
against would be down for only half that time. Guess
who pays for the replacement power while they're out for
those 15 extra days -- our customers do.

Seventh, PCS opposes providing a performance
security to help defray some of the cost to buy
replacement power if they don't deliver the power that

they say they will under the contract. Said another
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13

way, PCS wants our customers to bear all the risk if
something goes wrong with their plant and they can't
deliver power.

Finally, PCS wants to add a provision that
makes PEF post a security if PEF's credit rating drops
below a certain level in some amount that we would have
to agree on. It's hardly fair to put this burden on PEF
because, unlike PCS, we can't negotiate in this
contract. We cannot walk away and we have to sign this
contract no matter what. So, again, why should our
customers have to bear this risk and this cost?

In conclusion, Commissioners, these remaining
eight issues seem like no-brainers to us. And while
we've worked with PCS and agreed to the majority of
their proposed changes, we simply cannot agree in good
faith to the ones I just described, especially given the
fact that not only could PCS take advantage of these
changes, but anyone else who wanted to sign this
contract could take advantage of these changes as well
that hurt our customers and make our customers pay
money.

At the conclusion of this evidence we believe
that you will agree that you as our regulator and our
policymaker cannot allow these changes either. Thank

you.

FLORIDA PUBLIC SERVICE COMMISSION
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COMMISSIONER EDGAR: Thank you.

Mr. Brew.

MR. BREW: Thank you, Commissioners. Good
morning. Please remember at the outset that all of the
changes that PCS has proposed to the Standard Offer
Contract aren't going to affect ratepayers or PEF at
all. They are -- they make the contract fairer, easier
to implement and streamlines the whole contracting
process.

Now we recogmize that this is a busy time for
the Commission. It's also an immensely challenging time
to be a manufacturing operation in Florida. This is an
important proceeding. Florida has a variety of
activities going on designed to promote renewable energy
development in the state. A cornerstone of that policy
is this Standard Offer Contract. For a utility plant,
recovery of fixed costs is indifferent to how it
performs. Whether it's a baseload unit, a peaking unit,
they recover their costs in'base rates or through other
tracking mechanisms irrespective of how they're actually
dispatched or how they run. That's not true for
renewable energy producers. We recover costs and get
paid based on the terms of the standard offer.

We recognize as well that the utility can and

does negotiate contracts in lieu of the Standard Offer

FLORIDA PUBLIC SERVICE COMMISSION
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Contract. But that does not end the issue, it actually
starts it. We believe and the rule is drafted to
require a Standard Offer Contract that has a meaning and
purpose other than simply being a template for
beginnings of the discussions for a negotiated contract.
The Commission's rules separately permit and encourage
negotiated contracts but require the development of a
Standard Offer Contract that a developer can enter into.

So the purpose of a Standard Offer Contract is
to provide a streamlined mechanism for establishing an
avoided cost base, which means by definition no
additional cost to ratepayers, agreement that can be
signed and accepted in short order. What we had found
and the reason why PCS first protested the Standard
Offer Contract in 2007, we simply never got to the
hearing on that, on that contract, is that the terms in
the standard offer really weren't drafted to be
commercially feasible.

What we've seen in various energy-related
transactions and which the PCS witness will address is
that energy transactions through the years have migrated
towards streamlining operations through standardizing
the terms associated with basic operations so you can
negotiate on the terms that actually matter so you don't

have to spend countless hours renegotiating all of the
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basic provisions of the agreement. The very purpose of
the changes that we've introduced in this docket is to
get to that same point.

Now I'd note that over the course of
exchanging testimony cver two years Progress has in fact
made a number of adjustments and that's been very
productive. But you can see that that's a very
inefficient process because we started with what was
essentially a one-sided agreement drafted by the utility
with very little input, if any, from the renewable
energy producer side. We've tried to add that.

The one particular example that will come up
today is the requirement with respect to capacity
factor, and there are two pieces to that. One is that
there's a simple error in Progress's proposal. They use
capacity factor when they mean availability factor.

They would require a unit to operate effectively at a
90 percent capacity factor in order to receive a full
capacity payment.

Well, there's no gas combined cycle unit that
operates at a 90 percent capacity factor. That would
mean it would be running 8,000 hours a year. That's not
how a gas combined cycle unit, which is the avoided
unit, runs. Such a unit might be available to run much

of the time, but it doesn't actually run in that
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fashion. So the terms that Progress has proposed really
would only be applicable to a baseloaded coal or nuclear
unit so that you've got a basic problem in terms of an
error that needs to be fixed.

The second is that if you want to precisely
mimic the operating characteristics of a gas combined
cycle unit, you're going to get gas combined cycle
units. If your, if your purpose is to encourage
supplanting gas burning in the state by encouraging
alternative energy producers which have somewhat
different operating characteristics, you need to reflect
that in the rule. Ancd the basic change that we propose
in that regard is to provide that basis so that you are
accomplishing your intent which was to encourage the
development of these alternative technologies rather
than simply mimicking gas combined cycle
characteristics.

Two of the basic things that we've looked at
in negotiating any contract over time, the basic
fundamentals of contracting come into play, which is,
two of which are rights and obligations go both ways.
One party doesn't have all the rights and then the other
party has all the obligations. You establish a certain
amount of reciprocity and symmetry in those obligations.

And that's -- a number of the things that we proposed

FLORIDA PUBLIC SERVICE COMMISSION
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here that Progress 1s taking exception to is simply
adding symmetry to the contract.

The second is that no party gets something for
nothing. In the case of the right of first refusal on
renewable energy credits, Progress has simply asked for
something for nothing. It's not reflected in the
avoided cost payments. It's granting a right to
Progress for which they haven't paid. So what we've
tried to do again is simply bring a level of fairness to
the contract to streamline the basic terms so that it
makes more sense from a developer's standpoint and to
set the basis so that you can really only have to talk
about the issues that matter, which is the features of
that technology and the avoided cost payments that are a
function of the -- otherwise applicable in the rule, and
that's what we will discuss today. Thank you.

COMMISSIONER EDGAR: Thank you.

Mr. Burnett.

MR. BURNETT: Yes, ma'am. Thank you. We
would call David Gammon.

COMMISSIONER EDGAR: And is Witness Marz here
as well? Is that the gentleman there? Nice to see you.

Let's go ahead and swear you both in so that
we have that done, if you would. You may stand there,

and if you'll stand with me and raise your right hand.
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(Witnesses collectively sworn.)
DAVID W. GAMMON
was called as a witness on behalf of Progress Energy
Florida and, having been duly sworn, testified as
follows:
DIFRECT EXAMINATION
BY MR. BURNETT:

Q. Good morning, sir. Will you please introduce
yourself to the Commission and provide your business
address?

A. Sure. Good morning, Commissioners. My name
is David Gammon. My business address is 299 1lst Avenue
North, St. Petersburg, Florida 33701.

Q. Thank you. And you were just sworn as a

witness; correct?

A. I was.

Q. Okay. Who do you work for and what is your
position?

A. I work for Progress Energy Florida, and I'm a

Senior Power Delivery Specialist for Progress Energy
Florida.

Q. Have you filed prefiled direct testimony and
exhibits in this proceeding?

A. Yes, I have.

Q. Do you have a copy of your prefiled testimony

FLORIDA PUBLIC SERVICE COMMISSION
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and exhibits with you today?

A. Yes.

Q. Do you have any changes to make to your
prefiled testimony and exhibits?

A, No.

Q. If I asked you the same questions in your
prefiled today, would you give the same answers that are
in your prefiled testimony?

A, Yes.

MR. BURNETT: Madam Chair, we request that the
prefiled testimony be entered into the record as if it
was read today.

COMMISSIONEE. EDGAR: The prefiled testimony on
direct of this witness will be entered into the record

as though read.

FLORIDA PUBLIC SERVICE COMMISSION
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INTRODUCTION, QUALIFICATIONS AND PURPOSE

Please state your name and business address.
My name is David W. Gammon. My business address is P.O. Box 14042, St.

Petersburg, Florida 33733.

By whom are you employed and in what capacity?
I am employed by Progress Energy Florida, Inc. (“PEF” or “the Company”) as a

Senior Power Delivery Specialist.

What are your job responsibilities?

I am currently employed as a Senior Power Delivery Specialist for PEF. This position
has responsibility for cogeneration contracts and renewable energy contracts. In this
position, [ have responsibility for PEF’s Qualifying Facility (“QF”) power purchases,
including the development of Standard Offer Contracts. My responsibilities further
include administering long-term QF contracts, negotiating extensions, resolving

disputes, and administering payrnents to cogeneration and renewable suppliers.

Please describe your educational background and professional experience.
I received a Bachelor of Science in Engineering degree from the University of Central
Florida in 1980 and a Master of Business Administration from the University of

South Florida in 2001. I am a registered Professional Engineer in the State of Florida.




10

11

12

13

14

15

16

17

18

19

20

21

22

000022

My employment with Progress Energy Florida/Florida Power Corporation has
been related to QF purchases since 1991. Prior to this position, I have had other
positions at Florida Power Corporation including Project Engineer in Energy
Management Resources and Project Engineer in Relay Design. My employment with

Flortda Power Corporation began in 1977.

What is the purpose of your testimony?

The purpose of my testimony is to address the structure and history of PEF’s Standard
Offer Contracts for QF and Renewable Energy Producers (“Renewables”). 1 also
explain why certain terms and conditions are included in PEF’s current Standard

Offer Contract.

Please summarize your testimeny.

PEF is required by law to have a Standard Offer Contract available for QFs and
Renewables. A QF or a Renewable can accept PEF’s Standard Offer Contract
without any negotiation, and PEF is compelled to abide by the terms and conditions
of that contract for any and all counterparties who wish to agree to sell power under
it. While almost all QFs and Renewables elect to enter into a negotiated power
purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the
Standard Offer Contract provides a comprehensive baseline of acceptable terms and
conditions for energy providers to use in their negotiations with PEF, and PEF has

had excellent success in obtaining power purchase agreements with QFs and
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Renewables by using its Standard Offer Contract as a “first draft” against which
negotiated contracts are developed.

PEF has made a number of changes to its Standard Offer Contract in order to
comply with rule changes and to incorporate feedback that PEF has received from
QFs and Renewables including PCS Phosphate. By making these changes, PEF has
developed a Standard Offer Contract that both promotes Renewables to engage into
negotiations with PEF and that strikes a balance between the interests of PEF and its

customers and such energy producers.

Are you sponsoring your testimony with any exhibits?

Yes, I am sponsoring the following exhibits:

Exhibit No.  (DWG-1) — Protest of PCS Phosphate-White Springs (Dkt# 070235)
Exhibit No.  (DWG-2) — Direct testimony of David Gammon (Dkt# 070235)
Exhibit No.  (DWG-3) — Direct testimony of Martin J. Marz on behalf of PCS
Phosphate — White Springs (Dkt# 070235)

Exhibit No.  (DWG-4) — Rebuttal testimony of David Gammon (Dkt# 070235)

OVERVIEW

Please provide an overview of what actions were taken prior to, and including,
Docket No. 080501-EQ.
Pursuant to Rule 25-17. 250(1) and (2)(a), F.A.C., PEF filed its standard offer

contract for approval by the Commission on April 2, 2007 which established Docket
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No. 070235-EQ. The Commission approved PEF’s standard offer contract at the May
22,2007 Agenda Conference. Order No. PSC-07-0493-TRF-EQ was issued on June
11, 2007 approving PEF’s standard offer contract and associated tariffs. On July 2,
2007, White Springs Agricultural Chemicals, Inc. (“PCS Phosphate — White
Springs”), a customer located in PEF’s service territory, protested Order No. PSC-07-
0493-TRF-EQ stating PEF’s standard offer contract was understated, unnecessarily
complicated and contains unnecessary and burdensome requirements (See Exhibit No.
____(DWG-1), Pages 4-16). A hearing was scheduled for April 10, 2008. PEF filed
its direct testimony of David Gammon on January 14, 2008 (See Exhibit No.
(DWG-2)). PCS Phosphate — White Springs filed their testimony of Martin J. Marz
on February 18, 2008 recommending changes to PEF’s Standard Offer Contract (See
Exhibit No. ___ (DWG-3)). On March 10, 2008, PEF filed its rebuttal testimony (See
Exhibit No. ___ (DWG-4)). Since a new standard offer contract was being filed on
April 1, 2008, PCS Phosphate — White Springs filed a Motion for Continuance on
March 21, 2008 until new standard offer was filed. As a result, the April 10, 2008
hearing was canceled.

On April 1, 2008, PEF filed its standard offer contract creating Docket No.
080187-EQ. The Commission was scheduled to vote on PEF’s SOC at the July 29,
2008 Agenda Conference. PEF diligently worked to create a standard offer contract
that incorporated some of PCS Phosphate concerns addressed in their original protest
(See Exhibit No. ___ (DWG-1)) and on July 15, 2008 PEF filed a revised standard
offer contract creating Docket No. 080501-EQ. PEF requested that no action be

taken on Docket No. 080187-EQ), but instead asked the Commission to take action on
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Docket No. 080501-EQ. On July 23, 2008 PEF filed a Notice of Withdrawal of its
standard offer contract filed in Docket No. 080187-EQ. Order No. PSC-08-0695-
FOF-EQ was issued on October 20, 2008 acknowledging PEF’s Notice of
Withdrawal and closing Docket No. 080187-EQ.

The standard offer contract filed in Docket No. 080501-EQ was approved by
the Commission at the September 29, 2008 Agenda. PCS Phosphate — White Springs
filed a protest on November 13, 2008 seeking a final resolution concerning, in
their view, unreasonable non-price terms and conditions that continue to be

reflected in PEF’s standard offer contract.

STANDARD OFFER CONTRACTS, RULES AND TARIFFS

Please briefly give an explanation of what a Standard Offer Contract is and the
history of the development of Standard Offer Contracts.
Standard Offer Contracts were developed pursuant to the Public Utility Regulatory
Policy Act (“PURPA”), which was passed by Congress in 1978. Utilities in Florida
have had Standard Offer Contracts approved by the Florida Public Service
Commission (“FPSC” or “Commission”) in effect since 1984, offering the same
contract terms to any and all suppliers, although different terms can be developed
through negotiation.

Because the Standard Offer Contract is offered to all renewable suppliers, its
terms must be broad enough to cover all possible circumstances. The particular

contractual needs of a specific type of supplier, such as a solar supplier, may be
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different than the contractual needs of another supplier, such as a biomass facility, but
the Standard Offer Contract must be available to all suppliers regardless of the
resource used. The fact that different types of suppliers may benefit from different
terms is the reason that the terms and conditions in a Standard Offer Contract have to

be broad-based and comprehensive.

Can you also provide a brief history of the development of the rules governing
Standard Offer Contracts for Renewable Generation?

The rules regarding Standard Offer Contracts have been in place since 1984. As the
rules have evolved and changed over time, the Commission has given careful
consideration to the development of contractual terms to balance the needs of
suppliers and utility customers. Accordingly, the rules have been amended several
times. Most recently, the Standard Offer Contract rules were amended in 2006 to
specifically address renewable energy generation. All of the rule changes were made
according to the rulemaking procedures in place at the time, and comments from all
interested parties were solicited, heard and thoughtfully evaluated by the

Commaission.

You mentioned a rule change in 2006 regarding renewable energy. What
particular aspects of the Commission’s rules promote renewable generation?
There are numerous provisions of the Commission’s rules that promote renewable

generation. They include:

e Removing the previous cap limiting Renewables to 80 MW or less.

00u026
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e Requiring updated Standard Offer Contracts be filed by each utility each year by
April 1.
e Requiring a separate Standard Offer Contract for each technology type identified
in the utility’s Ten Year Site Plan (“TYSP”).
e Requiring that a Standard Offer Contract be continuously available to
Renewables.
¢ Providing the Renewable the option to choose the term of the Standard Offer
Contract between ten years and the economic life of the avoided unit.

e Allowing a portion of the energy payment under a Standard Offer Contract to be

fixed.

e Removing subscription limits in the Standard Offer Contract.

e Requiring a provision in the Standard Offer Contract to reopen the contract in the
event of changes in environmental and governmental regulations.

e Requiring that Renewable Energy Credits (“RECs”) remain the exclusive
property of the Renewable.

e Requiring prior approval by the Commission before equity adjustments for
imputed debt can be made to a utility’s avoided cost.

e Providing for dispute resolution between a Renewable and a utility.

What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule
revisions?
In order to comply with the rule changes and in response to comments received

during recent contract negotiations with Renewables, numerous changes were made
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to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the

following:
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The Standard Offer Contract is based on the next avoidable fossil fueled generating
unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is

currently a combined cycle unit.

The Standard Offer Contract is available to both Renewables and QFs less than

100 kW, as provided by Rule 25-17.250(1), F.A.C.

The Standard Offer Contract is offered on a continuous basis, as required by

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C.

The Standard Offer Contract allows a Renewable or QF to choose any contract
term from 10 years up to 25 vears, which is the projected life of the avoided unit,

as required by Section 366.91. F.S., and Rule 25-17.250(3), F.A.C.

The Standard Offer Contract includes normal payments, early payments, levelized
payments, and early levelized payments, as required by Rule 25-17.250(4) and (6),

F.AC.

The Standard Offer Contract contains no preset subscription limits for the purchase

of capacity and energy from Renewables, as required by Rule 25-17.260, F.A.C.

The Standard Offer Contract contains a provision to reopen the contract based on
changes resulting from new environmental or regulatory requirements that affect
the utility’s full avoided costs of the unit on which the contract is based, as

required by Rule 25-17.270, F.A.C.
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e The maximum number of capacity tests specified in the Standard Offer Contract is

reduced from six times per year to two times per year.

Other than the changes listed above, is the Standard Offer Contract

substantially the same as previously-approved versions?

Yes. Although there were other changes made to PEF’s 2007 Standard Offer

Contract, in addition to those described above, including grammatical changes,

capitalization of defined terms, renumbering of sections, and the like, the bulk of the

Standard Offer Contract has remained unchanged since it was last reviewed and

approved by the Commission in 2003.

In 2008, additional changes were made to the Standard Offer Contract based
upon suggestions from PCS Phosphate. These changes are:

e Specifying a minimum of 10 days notice before a Committed Capacity Test is
required.

e Specifying a minimum of 7 business days notice before an examination of the
books and records of the counterparty. Such inspections also must be performed
on a normal business day. The right of inspection of books and records has been
changed to apply to both parties.

e The Force Majeure definition has been changed to exclude PEF’s loss of markets,
PEF’s inability to use or resell the capacity and energy, or the renewable’s
inability to sell the capacity and energy at a greater price. The need to
“conclusively” demonstrate that the event was not foreseeable has been changed

to “reasonably” demonstrate.
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e Allow the renewable supplier’s discretion as to the form and substance of
documentation for some of the Conditions Precedent.

e Changed the requirement for planned outage notices from a detailed plan to a
good faith estimate.

¢ Changed the assignment language from “PEF’s sole discretion” to “may not be

unreasonably withheld”.

One of the requirements of Rule 25-17.250, F.A.C., is that the utility make
separate Standard Offer Contracts available for each type fossil-fueled
generating unit in that utility’s TYSP. Has PEF done that?

Yes. PEF’s 2008 TYSP contained four proposed generating units. Of those four
units, the Bartow Repowering was already under construction, making it ineligible for
a Standard Offer Contract. Two other proposed generating units are nuclear facilities,
and they are also ineligible for a Standard Offer Contract. The remaining eligible
generating unit is a combined cycle unit. In compliance with Commission rule, PEF’s
filed a Standard Offer C(.)ntract 1s based on that unit. Subsequent to the that filing,
PEF issued a RPF for its combined cycle unit and PEF asked for a rule waiver to
retain that combined cycle unit as the avoided unit until another qualifying unit

appears in PEF’s TYSP.
Has the FPSC approved PEF’s TYSP on which the Standard Offer Contracts in

this case are based?

Yes. PEF’s TYSP was approved by the Commission on December 1, 2008.

10
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SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT

Payments

How are “avoided costs” derived for both energy and capacity payments in
PEF’s Standard Offer Contract?

The “avoided costs™ for capacity are calculated using the data from the TYSP and in
accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25-
17.0832(6), F.A.C,, utilizes the value of deferral method to determine the capacity
cost. Simply stated, the value of deferral method determines the savings produced by
deferring the construction of generation.

The avoided energy cost is determined in accordance with Rule 25-
17.0832(5), F.A.C., which states that the avoided energy cost is determined using the
heat rate of the avoided unit when the avoided unit would have operated; and, when
the avoided unit would not have operated, the avoided energy cost is equal to the as-
available rate. For purposes of the Standard Offer Contract, it is assumed that the
avoided unit would operate in any hour when the as-available rate is greater than the
energy cost calculated using the heat rate of the avoided unit. Therefore, the energy
payment rate is determined hourly by comparing the as-available rate to the energy
cost using the avoided unit heat rate and then using the lower of those two values.
This methodology to determine the hourly rate has been used in Standard Offer

Contracts for a number of years.

11
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The as-available energy cost is PEF’s marginal cost of energy before the sale
of interchange energy and is calculated in accordance with Rule 25-17.0825, F.A.C.,

and PEF’s Rate Schedule COG-1.

Does PEF’s Standard Offer Contract include a provision requiring a renewable
energy generator to maintain a 69% or greater capacity factor in order to
qualify for a capacity payment and a 89% capacity factor or greater in order to
qualify for the full capacity payment?

Yes.

Why is it appropriate to require a renewable generator to maintain a 89% or
greater capacity factor to qualify for the full capacity payment?

It is appropriate to require a Renewable to maintain a 89% capacity factor to qualify
for the full capacity payment because 89% is the projected availability of the avoided
unit. Under the Standard Offer Contract, the supplier has the right to deliver to PEF
whenever it chooses. To ensure that PEF’s customers receive the capacity that they
are paying for and have contracted to receive, the Standard Offer Contract must
require the supplier to deliver to PEF at the same capacity factor during the on-peak
hours (89%) that the avoided unit would deliver. Said another way, the Standard

Offer Contract requires the supplier to be available 89% of the on-peak hours.

Why is the specified capacity factor included in PEF’s Standard Offer Contract?

12
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The specified capacity factor ensures that PEF’s customers are receiving equivalent
capacity compared to the avoided unit and are therefore receiving what they are
paying for. In addition, the specified capacity factor ensures that PEF can count on

the Standard Offer Contract to meet its capacity and reserve margin requirements.

Right of Inspection

PEF’s Standard Offer Contract includes a provision granting PEF a right to
inspect a renewable generator’s facility and books. Why is this provision
included?

A night to inspection provision is included because it assures PEF has the ability to
inspect a facility and/or its books to determine a supplier’s compliance with the terms
of the Standard Offer Contract, if PEF has reason to believe that the supplier may not
be complying with the contract. For instance, if a renewable supplier has contracted
to use biomass as its fuel to qualify as a renewable generator, but PEF has reason to
believe that it may be using only natural gas, then an inspection and/or review of the
facility and its books would verify the type of fuel that was being consumed. The
intention of this provision is not for PEF to be a nuisance or hindrance to a facility by
repeatedly and unreasonably inspecting a facility and/or its books, but for PEF to
have the ability to inspect when necessary. This has been a requirement in previous

versions of PEF’s approved Standard Offer Contract.

Conditions Precedent

13
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Does PEF’s Standard Offer Contract include a provision outlining conditions

precedent for a renewable energy generator to meet?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

A provision regarding conditions precedent is included in the Standard Offer Contract
to provide protection to PEF’s customers. Most facilities that enter into a QF or
renewable contract with PEF are new facilities. The conditions precedent section
provides milestones that the supplier must meet to ensure that the project continues to
move forward and that the facility will be on-line when expected. In other words, the
conditions precedent section gives PEF assurances that a project will stay on course
for successful completion, and it gives PEF advance notice that it may need to make
other plans to secure replacement capacity to meet customer demand if a counterparty

cannot comply with those conditions.

Renewable Energy Credits

Does PEF’s Standard Offer Contract include a provision specifying that PEF
has the right of first refusal to purchase any RECs?

Yes, as have previous versions of PEF’s approved Standard Offer Contract.

Could a renewable generator negotiate a different arrangement regarding

RECs?

14
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Yes. As with most provisions of the Standard Offer Contract, the supplier has the
right to negotiate different terms than those contained in the Standard Offer Contract.
PEF has done so a number of times, most recently in its contracts with the Florida

Biomass Group, Biomass Gas and Electric and Horizon Energy.

Use of Interruptible Standby Service for Start-up

PEF’s Standard Offer Contract includes a provision restricting the use of a
renewable energy generator’s ability to use interruptible stand-by service tariffs.
Why is this provision included?

This provision is part of PEF’s Standard Offer Contract to ensure that the supplier’s
generation is available when it is needed most. If the generating unit was off-line
when PEF interrupted its interruptible customers, then the generating unit could not
return to service because it would not have power from PEF. The standby service
purchased must be firm stand-by service to assure there is power available to start the
unit. This has been a requirement in previously-approved versions of PEF’s Standard

Offer Contract.

Committed Capacity Test Results

Does PEF’s Standard Offer Contract include a provision requiring that a
renewable energy generator demonstrate that it can deliver at least 100% of
Committed Capacity?

Yes.

15
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Why is this provision included in PEF’s Standard Offer Contract?

This proviston is included simply to ensure that PEF’s customers receive the capacity
that they have contracted to purchase. If a contract is for 100 MW, but the facility can
only reliably deliver 90 MW, then PEF’s customers are being short-changed. This
provision has been included in previously-approved versions of PEF’s Standard Offer

Contract.

Test Period
Does PEF’s Standard Offer Contract include a provision setting the test period

to establish a facility’s capacity?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

This provision is included to ensure that PEF’s customers receive all the capacity that
they have contracted to purchase. Under the provisions of the Standard Offer
Contract, the supplier selects a time when it will perform a Committed Capacity Test.
During that period, the supplier is to run the facility consistent with industry standards
without exceeding its design parameters, and supplying the normal station service
load. The capacity of the facility is the minimum hourly net output of the facility.
Although this has been a requirement in previously-approved versions of PEF’s
Standard Offer Contract, as I have previously explained, PEF has lowered the number
of tests PEF can request in a year from six to two, in response to suggestions from

Renewables.

16
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Detailed Annual Plan

PEF’s Standard Offer Contract includes a provision requiring that a renewable
energy facility prepare a detailed plan of the electricity to be generated and
delivered to PEF. Why is this provision included?

The Standard Offer Contract requires the supplier to provide an estimate of its
deliveries to PEF. These estimates are required so that PEF can coordinate the
planned outages of the supplier with the outages of its own facilities and the other
facilities under contract with PEF. This has been a requirement in previously-

approved versions of PEF’s Standard Offer Contract.

Total Electrical Output

PEF’s Standard Offer Contract includes a provision requiring a renewable
energy facility to provide its “total electrical output” to PEF. Why is this
provision included?

In the event the supplier is selling its output to PEF and another party, contract
provisions to accommodate partial deliveries to both parties would need to be
negotiated. These types of negotiations are unique to each facility, exist with multiple
purchasers, and are outside of the scope of the Standard Offer Contract. Such
provisions would be handled through a negotiated contract. This provision requiring
“total electric output” has been included in previously-approved versions of PEF’s

Standard Offer Contract.

17
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Operating Personnel

Does PEF’s Standard Offer Contract include a provision requiring that a
renewable energy facility have operating personnel on duty 24 hours a day,
seven days a week?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

The Standard Offer Contract is a firm contract, so the facility needs to have operating
personnel on duty 24 hours a day, seven days a week to comply with the requests of
PEF’s generation dispatcher. Personnel must be available to respond to requests to
reduce output or alter the power factor to maintain system reliability. In rare cases,
the unit may need to be taken off-line to prevent overloads to the transmission
system, or be brought on-line, if possible, to address local or system-wide reliability

issues. A similar requirement has been included in previously-approved versions of

PEF’s Standard Offer Contract.

Three Day Fuel Supply

Does PEF’s Standard Offer Contract include a provision requiring a three day
supply of fuel?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

18
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This provision is included because it helps to ensure that during an extreme operating
event, such as a cold snap or after a natural disaster such as a hurricane, the supplier
will be able to continue operating for 72 hours. Just as with other generating plants,
Renewables should be required to maintain a fuel inventory to assure availability of
the unit if for some reason the fuel supply is interrupted. Accordingly, this
requirement has been included in previously-approved versions of PEF’s Standard

Offer Contract.

What if a facility does not store its fuel on site, such as wind or solar power?

If a facility uses a fuel that cannot be stored, such as wind, then this provision
obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer
Contract with the exception of this provision, the simple solution would be to simply

delete this section and enter into an otherwise identical negotiated contract with PEF.

Performance Security

PEF’s Standard Offer Contract includes a provision setting performance
security. Why is this provision included?

Performance securities are typically found in all firm energy and capacity contracts
and have been included in approved Standard Offer Contracts for many years. They
are used to help ensure that if a supplier can no longer meet its obligations under the
contract, then the purchaser has funds available to cover a portion of the replacement
cost of energy. The performance security typically does not cover all the costs of the

replacement energy, but it does offset some of the costs that are otherwise bome by

19




10

11

12

13

14

15

16

17

18

19

20

21

22

23

000049

PEF’s customers. These provisions are important to appropriately shift some of the
risk of default away from PEF’s customers and to the party that is not meeting its

obligations under a purchase power contract.

Termination Fee and Insurance

Does PEF’s Standard Offer Contract include provisions setting a termination fee
and requiring insurance?

Yes.

Why are these provisions included in PEF’s Standard Offer Contract?

Both of these provisions are required by Commission rule. The termination fee is
required by Rule 25-17.0832(4)(e)10, F.A.C. The termination fee is designed to
ensure the repayment of capacity payments to the extent that the capacity payments
made to the supplier exceed the capacity that has been delivered. For example, early
capacity payments, as defined in applicable rules, are capacity payments made before
the in-service date of the avoided unit. In this example, those payments made before
the avoided unit’s in-service date must be secured to ensure that if the supplier does
not operate for the term of the contract, PEF’s customers are refunded the payments
for the capacity that they did not receive. A termination fee has always been a part of
the Standard Offer Contract. The insurance provision is required by Rule 25-
17.087(5)(c), F.A.C., and helps to protect the utility and its customers from liability

claims resulting from the operations of the supplier.

20
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Default

PEF’s Standard Offer Contract includes a provision listing events of default.
Can you explain the purpose of this provision?

Like all contracts for capacity and energy, the Standard Offer Contract contains a
listing of events of default so that the parties know the circumstances under which the
contract can be terminated for non-performance. These provisions are basic to any
purchase power contract that I have ever seen and have been a requirement in

previously-approved versions of PEF’s Standard Offer Contract.

Force Majeure

Does PEF’s Standard Offer Contract include a provision setting forth force
majeure terms?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

Force Majeure sections have always been included in PEF’s Standard Offer
Contracts and every other power purchase agreement that I have seen. These
provisions define the responsibilities of the parties in the event that something outside
the control of the parties makes one party unable to perform its obligations under the
contract. The force majeure language is designed to limit damages for such an event
outside the control of the parties but also to limit the financial exposure of PEF’s

customers.
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Representations and Warranties

Does PEF’s Standard Offer Contract include a provision requiring the
renewable energy generator make representations, warranties or covenants?

Yes.

Why is this provision a part of PEF’s Standard Offer Contract?

This provision is a standard contract term that helps ensure that the supplier entering
into the Standard Offer Contract can do so legally, is responsible for its compliance
with environmental laws, has any governmental approvals required, and so forth.

These kinds of provisions have been contained in previously-approved versions of

PEF’s Standard Offer Contract.

Assignment

PEF’s Standard Offer Contract includes a provision prohibiting assignment
without approval from PEF. Why is this provision included?

A provision prohibiting assignment without approval is included because it is not
uncommon for a contract to be sold and assigned, possibly numerous times. The
requirement for PEF’s approval of any such assignments ensures that PEF can assess
the purchasing party’s ability to perform under the contract. This, of course, allows
PEF to mitigate some degree of risk that would otherwise be borne by its customers.
This provision has been a part of previously-approved versions of PEF’s Standard

Offer Contract.
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Record Retention

Does PEF’s Standard Offer Contract include a provision specifying that the

renewable energy facility must retain its performance records for five years?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

This provision is included so that in the event that a dispute arises regarding the
operation of the supplier, the supplier’s records will be available for five years. PEF
retains these records for a minimum of five years as well. Record retention has been a
requirement in previously-approved versions of PEF’s Standard Offer Contract and
has allowed PEF to successfully resolve would-be disputes with counterparties in the

past.

FINANCING

Does PEF’s Standard Offer Contract permit the financing of renewable energy
projects?

Yes. Most renewable energy projects require financing, and PEF’s current Standard
Offer Contract does more than ever to help projects obtain financing. Typically, the
issue with financing is the certainty of the payment stream to the power generator. To
address this issue, the capacity payments in the current Standard Offer Contract can
be front-end loaded to help with financing and a portion of the energy payment can be

fixed as well.
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VI.

Have any generators signed a Standard Offer Contract with PEF in the past
three years?

No, but this is not surprising. Given the fact that power producers almost always
have unique projects, circumstarices, and needs, some modifications, even if minor in
nature, usually have to be made to PEF’s Standard Offer Contract, which will result
in a negotiated contract. In 2008, PEF entered into contract with Vision Power that
contains only minimal changes from the Standard Offer Contract but is still

considered a negotiated contract.

Have any generators signed significant negotiated contracts with PEF in the past
three years?

Yes. In 2006, PEF entered into a negotiated contract for 116.6 MW with the Florida
Biomass Energy Group LLC, in 2007 PEF entered into two negotiated contracts with
Biomass Gas & Electric for 75 MW each, in 2008 PEF entered into a contract with
Horizon energy for up to 60 MW and in 2008 PEF entered into a contract with Vision
Power for 40 MW. These contracts show that while PEF’s Standard Offer Contract
provides a good baseline of acceptable terms and conditions for energy producers to
work with, negotiated contracts best address the unique concerns of renewable
suppliers. Thus, the combination of PEF’s Standard Offer Contract and the ability for
energy producers to negotiate contracts against that Standard Offer Contract advances

and promotes the use of renewable energy in PEF’s service territory.

PCS PHOSPHATE’S CONCERNS OF PEF’s STANDARD OFFER CONTRACT
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Have you reviewed the testimony and exhibits filed in Docket No. 070235-EQ by
Martin Marz, the witness testifying for White Springs Agricultural Chemicals,
Inc., d/b/a/ PCS Phosphate — White Springs (“PCS *)?

Yes, [ have. While PEF does not know for sure what challenges PCS will raise in this
docket, it is logical to assume that PCS will raise many, if not all of the issues they
raised in Docket No. 070235-EQ. Therefore, I have addressed those challenges in my

testimony in this docket below.

Did you agree with Mr. Marz’s prior testimony?

No, I do not. The theme of Mr. Marz’s prior testimony that PEF’s Standard Offer
Contract does not encourage renewable energy development and his characterization
of PEF’s Standard Offer Contract as an “industry-type” contract that two parties can
choose to utilize if it fits their needs are simply not true, as explained in detail below.
PEF’s Standard Offer Contracts are contracts that are mandated and pre-approved by
the Public Service Commission (“PSC”). PEF is required to accept a signed Standard
Offer Contract from a counterparty without any negotiation, unless it can be shown
that the supplier is not financially or technically viable; or, it is unlikely that the
committed capacity and energy would be available by the date specified in the
Standard Offer Contract. In comntrast, an industry-type contract, as suggested by Mr.
Marz, provides a forum for mutual negotiation where two parties can agree upon a
contract that fits their needs. Either party can decide that part of the industry-type
contract may not work for them and negotiate changes Mr. Marz’s suggestion that

PEF’s Standard Offer Contract should be a “one size fits all” document without
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regard for the fact that PEF must accept it without negotiation is both impractical and

unrealistic.

Do you agree with Mr. Marz prior assertion that PEF’s Standard Offer
Contract does not encourage the development of renewable energy?
No, I do not. Mr. Marz has a fundamental misconception regarding the Standard
Offer Contract. It is not a form contract with fill-in-the-blanks. Instead, it is a firm
offer that PEF and its customers are obligated to make available, to enter into without
negotiations, and to make payments under. As such, it is necessary that the Standard
Offer Contract — both as a whole and within its specific provisions — be prepared in
such a way as to protect PEF’s customers. With this understanding, and
acknowledging that the PSC has recognized these protections as appropriate for
PEF’s customers, the provisions of the Standard Offer Contract are reasonable.
Further, because the Standard Offer Contract is offered to all renewable
producers with a broad range of sizes, fuel types, types of generation, geographical
location, and performance characteristics, its terms must be broad enough to cover all
possible circumstances; thus, some of its provisions may be inappropriate for a
particular project or type of supplier and may require revision to meet a specific
supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of
acceptable terms and conditions for energy producers to work with, and, if necessary,
to revise in order to address the unique concerns of renewable suppliers. In PEF’s
recent experiences with Florida Biomass Group, LLC, Biomass Gas & Electric and

Horizon Energy, changes to the Standard Offer Contract were successfully negotiated
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to accommodate the unique nature of these projects. In addition, the Commission
recently approved the Vision Power contract which contained minimal changes from
the Standard Offer Contract. In summary, Mr. Marz’s theoretical contentions that
PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are

belied by actual fact and experience.

PRICE TERMS

Explain how PCS Phosphate is mistaken in previously alleging that PEF’s
required availability factor of 71% is inconsistent with the avoided unit and with
the operation of PEF’s existing combined cycle units.

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity
payment. In his prior testimony, Mr. Marz states that in his understanding, a capacity
payment is “simply a payment made to reserve the right to call upon a particular asset
to provide the payer with service when required.” That is not correct with respect to
this Standard Offer Contract; nor is it correct with respect to most qualifying facilities
(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can
be characterized as a “must-take” contract. That is, PEF does not have the right to
call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF
“must-take” and pay for energy and capacity whenever the renewable facility is
generating. But, in order to be eligible for capacity payments, the renewable
generator must be available to provide generating capacity in a manner similar to the

capacity that would be available from the avoided unit. The availability factor of the
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2007 avoided unit was 91% of all hours and so that is the capacity factor required for
the renewable generator to receive the full capacity payment. The capacity payment
1s reduced if the availability of the renewable generator is less than 91% but at least
71%. 1f the capacity factor is less than 71%, then the renewable supplier is not really
providing the capacity necessary to avoid the unit and therefore should not receive a
capacity payment.

Mr. Marz’s comment that the availability factors are unreasonable in light of
the capacity factors of PEF’s existing combined cycle units is also misplaced. The
generation in PEF’s fleet is dispatchable, whereas the generation provided under a
Standard Offer Contract is not. PEF has the ability to start or stop its various
generating units depending on PEF’s system economics and reliability criteria. This
“dispatchability” accounts for the weighted average capacity factor of the existing
combined cycle units being less than 91% and for the capacity factor of the avoided
unit being less than 91%. The avoided unit will be available for dispatch 91% of all
hours, but for economic and reliability reasons maybe dispatched less often. PEF
could have chosen to require the renewable supplier to have the same capacity factor
as the avoided unit, but the renewable supplier would have been required to be
dispatchable. That is, the renewable energy supplier would have been required to start
or stop generating depending upon PEF’s system economics and reliability criteria.
Furthermore, once the renewable energy supplier was dispatched on, it may have
been required to vary its output to match PEF’s changing load. PEF felt that it would
be much easier for the renewable energy supplier to simply operate whenever it

could. This can seen by the fact that PEF has entered into well over twenty (20) QF or
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renewable contracts since the late 1980°s and all have required capacity factors based
upon the projected availability of the avoided unit, and nearly all have required
capacity factors between 80% and 93%. This includes the recent contracts with
Florida Biomass Group LLC, Biomass Gas & Electric, Horizon Energy and Vision
Power. It should be noted that the 2008 Standard Offer Contract requires a capacity of
89% in accordance to the currently anticipated availability of the avoided combined

cycle unit.

Do you have any comments regarding PCS Phosphate’s position that a
renewable energy producer should be entitled to a full capacity payment if it
achieves an availability factor no less than the availability factor of the avoided
unit?

Yes. I agree that a renewable energy producer should be entitled to a full capacity
payment when it achieves an availability factor equivalent to that of the avoided unit.
In 2007, the avoided unit’s projected availability is 91%, so since the Standard Offer
Contract is not dispatchable and it is therefore presumed that the renewable energy
supplier will deliver to PEF whenever it is available to operate, this is the level a
renewable energy producer must achieve to receive a full capacity payment. This
presumption that the renewable energy supplier will deliver to PEF whenever it is
able to operate is meant to encourage renewables by eliminating the need to dispatch

their output thereby reducing their operational requirements.

NON-PRICE TERMS
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A. Renewable Energy Credits (“RECs”)

Mr. Marz previously alleged that PEF’s Standard Offer Contract provision 6.2
specifying that PEF has the right of first refusal to purchase RECs and setting a
price floor is unreasonable and should be deleted. Do you agree?

No, I do not. This provision simply allows PEF the right to purchase the RECs and to
pay what anyone else would pay. It should be immaterial to the renewable generator
to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25-
17.280, F.A.C., does nct preclude a Standard Offer Contract from containing a
provision granting a utility the right of first refusal. In fact, at the January 9, 2007,
Agenda Conference at which the rule was adopted, PSC staff stated that utilities could
include a right of first refusal provision in the Standard Offer Contract. Further, it
just seems reasonable that if PEF’s ratepayers are paying a renewable supplier for its
energy and capacity, then they should also have the right to purchase renewable
attributes at a market price rather than possibly being forced to purchase renewable
attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet
No. 9.417 of the Standard Offer Contract, requires PEF to respond to a bona fide offer
for the purchase of the RECs within 30 days so if PEF does not choose to purchase
the RECs, the renewable generator or QF can sell to another party. Finally, the
renewable energy producer can negotiate different terms than those contained in the
Standard Offer Contract. PEF has done so a number of times, most recently in its

contracts with the Florida Biomass Group, Biomass Gas & Electric, Horizon Energy.
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B. Capacity Test Periods

Please explain how PCS Phosphate is in error in alleging that the capacity
testing provisions are predicated upon a combined cycle unit and ignore the
distinctive features and requirements of renewable energy producers.

In order for PEF to avoid constructing a generating facility, it has to know that the
replacement capacity can reliably be expected to replace that generating facility. A
requirement that the replacement capacity be able to operate reliably over a 24 hour
period is a reasonable test and is actually less than the reliability testing that would be
required of the avoided unit. If a supplier cannot meet this requirement then it is not

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit.

Mr. Marz previously suggested that Section 8.2 be revised to make the
Committed Capacity Test results based on the manufacturer’s recommendations
for testing the facility or other agreed-upon procedures, to require results be
adjusted to reference environmental conditions and to delete the requirement for
a 24 consecutive hour test period and uses PEF’s agreement with Vandolah as an
example. How do you respond?

Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the
basis on which capacity paymerits are made. The Standard Offer is a firm offer that
PEF and 1ts customers are obligated to take without revision or negotiation and
which, accordingly, must be constituted to protected PEF’s customers. The Standard

Offer Contract “avoids” a combined cycle unit and the capacity to be provided under
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the contract should be able to operate in a similar manner as the combined cycle unit
would.

Mr. Marz erroneously makes comparisons to “tolling agreements” such as
PEF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel
and dispatches the facility to operate when needed for system reliability or when it is
economically justified. The Vandolah Agreement is fundamentally a different type of
agreement that was negotiated with compromises on many terms. It is unreasonable
to pick and choose terms from the Vandolah Agreement and conclude that PEF

should be amenable to these same terms in all Standard Offer Contracts.

Please comment on Mr. Marz’s previously suggested revisions to Section 7.4 to
give 10 business days notice of a capacity test, that the test be done only once per
year, and that PEF pay for the test energy generated during the test.

The 10 day notice seems reasonable and has been included in the current Standard
Offer Contract. Regarding the number of tests per year, it should be noted that PEF
has already lowered the requirement from six times per year to two times per year.
Two tests per year is reasonable and necessary. If PEF has some reason to believe
that a supplier cannot reliably delivery energy, PEF must not be required to wait up to
12 more months to ask for a test, which is necessary to ensure that PEF’s ratepayers
are not paying for capacity that is not being provided. Finally, as seen on Sheet No.
9.456 of the Standard Offer Contract, PEF would already be obligated to pay for the

test energy generated during the test since the Standard Offer Contract provides for
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energy payments for any energy received from the supplier before or after the

Avoided Unit In-Service Date.

C. Right of Inspection

Mr. Marz’s prior testimony alleges that the right of inspection provision is not
limited and that inspection could eccur at any time, day or night, and that notice
is needed so that appropriate personnel can escort inspectors for safety and
liability reasons. Exhibit MJM-1 indicates that the provision should be deleted
and replaced with a new paragraph in Section 20. Explain the purpose behind
this provision and whether you agree with revising it.

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and
replacing it wholesale with the suggested paragraph, some revision of the existing
provision, incorporating some elements of Mr. Marz’s suggested language on page 41
of Exhibit MIM-1 is acceptable. The intention of this provision is not and has never
been for PEF to be a nuisance or hindrance to a facility by repeatedly and
unreasonably inspecting a facility and/or its books, or to inspect in the middle of the
night or during other periods when a renewable energy producer representative would
be unavailable. The intention is simply for PEF to have the ability to inspect when
necessary. Accordingly, a revision to allow PEF inspection of a renewable energy
producer’s books and/or facility upon seven (7) days notice and during normal

business hours is now included in PEF’s current Standard Offer Contract.

GENERAL TERMS AND CONDITIONS
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On page 18 of Mr. Marz’s previous testimony, he argues that many provisions of
the Standard Offer Contract are “one-sided,” giving PEF a particular right
without providing the renewable generator with a reciprocal right or imposing
an obligation on the provider without imposing a reciprocal obligation on PEF.
How do you respond to this argument?

Mr. Marz himself acknowledges that there are times when it is appropriate to provide
one party with a right or obligation and not the other, and the purpose of the Standard
Offer Contract and the circumstances under which it is made constitutes one of those
times. First, this is a purchase contract under which the supplier must build, operate
and interconnect a generating facility, while the buyer pays for the delivered capacity
and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is
required by law and regulations to purchase this capacity and energy pursuant to the
contract.

Unlike the utility, the renewable generator is not subject to the pervasive
jurisdiction of the PSC, so performance under the contract must be ensured by
contract provisions such as completion security, conditions precedent,
creditworthiness, and representations and warranties.

Finally, Mr. Marz’s many references to the Edison Electric Institute Master
Power Purchase and Sale Agreement, the North American Energy Standards Board
Base Contract for the Sale and Purchase of Natural Gas and the International Swaps
and Derivatives Association’s ISDA Master Agreement are inapplicable. As

explained previously, these are not examples of firm offer contracts that must be
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accepted by PEF without further negotiations. Therefore, the terms contained in these

agreements are irrelevant.

A. Performance Security

Mr. Marz suggested that Section 11.1 of the Standard Offer Contract,
Completion Performance Security, be revised to require collateral upon
satisfaction of the Conditions Precedent and until completion of the facility and
demonstration that it can deliver the amount of capacity and energy specified.
What is currently required and do you agree with this revision?

The Standard Offer Contract requires the security be obtained simultaneous with the
execution of the Standard Offer Contract and maintained throughout the term of the
contract. Performance securities are needed throughout the term of the contract,
beginning at its execution, to help ensure that if a supplier can no longer meet its
obligations under the contract, then the utility has funds available to cover a portion
of the replacement cost of energy needed to serve PEF customers. Without these
provisions, the entire risk of default would be borne by PEF’s customers, rather than
by the party that is not meeting its obligations under a purchase power contract.

Therefore, I do not agree with this revision.

Please explain what would happen if, as PCS Phosphate has suggested, the
performance security was “associated with the expected level of loss.”
Typically, the required performance security amount does not cover all the costs of

the replacement energy, but merely offsets some of the costs that are otherwise borme
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by PEF’s customers. If the performance security truly covered the expected level of
loss, as PCS Phosphate suggests, the amounts specified in PEF’s Standard Offer
Contract would have to be significantly increased. The magnitude of the required
increase could be very large. For instance, if a renewable supplier signed a Standard
Offer Contract for 100 MW with a 25 year term and then defaulted in contract-year 4,
PEF would have to purchase and/or build 100 MW of capacity to provide energy for
the remaining 21 years to replace the energy not delivered by the renewable supplier.
Further, even if only the replacement cost 1s considered until another facility could be

built, the security amount would have to be much larger.

B. Creditworthiness, Default, Representations and Warranties

Mr. Marz previously suggested adding a new section entitled “creditworthiness”
after Section 11, which would require both parties to maintain acceptable
creditworthiness or provide performance assurance. Is this new section
desirable?

No, this new section is neither necessary nor desirable. Creditworthiness is relevant
to the issue of a party’s ability to perform under the contract, which for PEF means
the ability to pay for the capacity and energy delivered. PEF’s ability to pay is
addressed through the fact that Standard Offer Contract is pre-approved by the PSC
and therefore eligible for cost recovery from PEF customers through a cost recovery
clause, making the creditworthiness of PEF irrelevant as it relates to Standard Offer
Contracts. Further, as a regulated company, the PSC has oversight over PEF’s

financial condition, which is not true for renewable generators. The suggested
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provision 1s undesirable because it implies the need for further performance

assurances that are in fact inferior to those already existing.

In his previous testimony, Mr. Marz alleged that PEF’s default provisions in
Section 14 are one-sided and suggests rewriting them to impose requirements
upon PEF (in 14.1), to eliminate some with respect to renewable energy
producers (in 14.2), and to make some apply to both parties (15.11-15.13). How
do you respond to each of these changes?
Once again, Mr. Marz fails to recognize that PEF’s actions and activities are subject
to the oversight of the PSC and the renewable generators are not. This results in
some logical asymmetry in the provisions of the Standard Offer Contract. Regarding
default provisions for PEF, these are not required because the PSC has already
approved this contract so, as explained previously, there are no issues about payment
or guarantees for payment. Since the default provisions are unnecessary, the changes
to Sections 15.11 through 15.13 are not needed. I will address the elimination of the
requirements for suppliers one-by-one from Mr. Marz’s Exhibit MIM-1, Page 29.
e Sections 14.2 (a), (h) and (j) - Remain unchanged from the previous language.
e Section 14.2 (b) - The added language regarding force majeure or waiver is
not necessary because the Capacity Delivery Date is the date that the supplier
begins receiving capacity payments, not a deadline. The deletion of the 71%
(now 69%) would mean that a supplier could deliver to PEF at a single digit
capacity factor for years and PEF’s ratepayers would still be obligated to

make capacity payments under this contract. To be clear, the 71% capacity
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factor requirement is a 12-month rolling calculation; in order to drop below
71%, a supplier would have been off-line for a total of 106 days out of the last
365.

e Section 14.2 (c) - The inclusion of this as an Event of Default demonstrates
the importance of this provision to PEF. In the event of a hurricane, for
instance, there may not be any way to deliver fuel for a few days. This
provision ensures that PEF’s ratepayers have capacity available in the event of
such a situation.

e Sections 14.2 (d), (e), (f), (1), and (k) - These provisions are included
elsewhere in Mr. Marz's marked-up Standard Offer Contract. The other
locations for these provisions are unnecessary and these provisions should
remain in this section.

e Section 14.2 (g) - This provision states that the supplier must get its permits
by the Completed Permits Date. If the supplier cannot obtain its permits then

it will not be able to make deliveries to PEF.

What is your response to Mr. Marz’s previous suggestion of rewriting Section 14
to consolidate those provisions within Section 14 that relate to the obligation of a
renewable energy producer to meet the avoided unit in-service date?

Conceptually, I do not oppose simply moving existing language within Section 14, if
doing so would provide clarity to renewable energy producers. However, I believe

they are appropriately placed in the current contract.
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PCS Phosphate suggested revising Section 12.1.4 te read that upon termination
arising from default on the part of the renewable energy producer, PEF shall be
entitled to retain only such portion of the termination fee sufficient to cover any
liability arising from early payments. Do you agree with the suggested change?

The suggested change is not needed. In PEF’s Standard Offer Contract, the
Termination Fee already only covers the liability arising from early payments in

accordance with Rule 25-17.0832(4)(e)10, F.A.C.

Do you agree with Mr. Marz that the representations and warranties in the
Standard Offer Contract should be revised so each party would be expected to
represent and warrant certain items?

No, I do not. Again, as explained previously, because a Standard Offer Contract has
been pre-approved by the PSC and because PEF is subject to the PSC’s oversight,
there is no need for the reciprocal changes to the representations and warranties that
Mr. Marz suggests. Also, it is again important to keep in mind that PEF must accept
the Standard Offer Contract without negotiation, so it is not unusual or unfair to have

certain provisions that only apply to the renewable energy producer.

C. Assignment
Mr. Marz’s alleged previously that the assignment provision in Section 20.4 is
one-sided and should be revised to permit assignment by either party with prior

written consent, with certain exceptions. How do you respond?
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Conceptually, PEF does not object to the changes in the assignment provision
proposed by Mr. Marz and has changed its current Standard Offer Contract to

incorporate these changes.

D. Force Majeure

Do you have any comments regarding Mr. Marz’s prior testimony that the force
majeure provisions in Section 18 do not correspond to what is found in the
existing master agreements or that they put a burden on the renewable energy
producer while giving PEF discretion?

Yes. Again, because a Standard Offer Contract has been pre-approved by the PSC,
there is no need for the reciprocal changes to the force majeure language that
Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of
markets, PEF’s economic use, or the renewable supplier’s ability to sell at a higher
price, while I do not think these are necessary or significant, PEF has no objection to
incorporating these changes into the Standard Offer Contract. Similarly, because a
Standard Offer Contract has been pre-approved by the PSC, there is no need for the
reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these
changes. Mr. Marz also suggests that the standard of “conclusively demonstrate”
should be changed to “reasonably demonstrate.” Again, these changes are acceptable

to PEF and are included in the current Standard Offer Contract.

E. Conditions Precedent
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Mr. Marz has suggested several revisions to Section 5 relating to Conditions

Precedent. Please respond.

I will respond to each of the suggested changes:

o Section 5(a) — The revisions making the conditions precedent provisions apply to
both parties are unnecessary. As explained previously, PCS Phosphate fails to
recognize that PEF’s actions and activities are subject to the PSC’s oversight and
the renewable generators are not, resulting in some asymmetry in the provisions of
the Standard Offer Contract.

o Sections 5(a)(1), (i1), (111) and (iv) — Mr. Marz suggests that the form and substance
in which information is provided be at the renewable generator’s sole discretion.
PEF does not object to this language as long as the provision that the renewable
supplier has to certify that the conditions are met remains intact. This change has
been made in the current Standard Offer Contract.

o Section 5(v) — PEF does not agree with deleting the requirement that a renewable
generator obtain insurance as required by Section 17. This is further explained
below.

o Section 5(a)(vi) - Once again, because a Standard Offer Contract has been pre-
approved by the PSC and PEF is subject to the oversight of the PSC, there is no
need for the delivery of constitutional documents and corporate resolutions from
PEF that Mr. Marz suggests.

o Sections 5(a)(vii) — This section, as well as the last paragraph of Section 2, require
the supplier to obtain QF status from the PSC and to maintain that status

throughout the term of the Standard Offer Contract. These provisions are
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reasonable because the Standard Offer Contract is only available to QFs or
renewables that can be certified as a QF by the PSC. If a supplier cannot meet
these requirements then another type of contract would be more appropriate.

o Section 5(b) — As explained above, the revisions making the conditions precedent
apply to both parties are unnecessary.

o Section 5(c) — As explained above, the revisions making the conditions precedent
apply to both parties are unnecessary. PEF does not object to the suggested change
to allow termination of the contract with proper notice.

o Sections 5(d) and (e) — The provisions Mr. Marz suggested moving are properly
considered conditions precedent and therefore should be included in that section.
It 1s understood that failure to meet the conditions would amount to a default, so
there is some logic to his suggestions. However, it would seem the provisions are

appropriately placed in the current contract.

F. Annual Plan and Electricity Production and Plant Maintenance Schedule
Mr. Marz stated that it is unreasonable to expect renewable energy producers to
meet the plan requirements set out in Section 10.1. Do you agree?

No. A renewable energy producer should be able to provide an estimate of its
deliveries to PEF so that PEF can coordinate the planned outages of the supplier with
the outages of its own facilities and the other facilities under contract with PEF to
ensure at any given moment there is adequate generation to meet demand. Meeting
the plan requirements in this section is critical to PEF’s responsibility and ability to

serve its customers and maintain system reliability. PEF must plan to serve its

42



10

11

12

13

14

15

16

17

18

19

20

21

22

23

000063

customers in a reliable manner while minimizing cost. Without the requirement to
coordinate outages, a large renewable supplier could take an outage and jeopardize
PEF’s system reliability or force uneconomic purchases or sales to accommodate the

renewable supplier’s unforecasted outage or deliveries.

What is your response to Mr. Marz’s previously suggested revisions in Section
10.1 to change “detailed plan” to “good faith estimate”?

Conceptually, I do not oppose changing “detailed plan” to “good faith estimate” in
Section 10.1. This change has been made in PEF’s current Standard Offer Contract.
A “good faith estimate” would include a maintenance schedule with anticipated

output levels during the maintenance periods.

Mr. Marz suggested the deletion of Section 10.2, alleging it fails to acknowledge
the distinctive nature of renewable energy technologies and is unduly restrictive.
How do you respond?

This section is vitally important to PEF’s responsibility and ability to serve its
customers and maintain system reliability. PEF must coordinate the outages of its
units with those of its suppliers to ensure at any given moment there is adequate
generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s
generation could decide to take outages at the same time or a large supplier could
choose to take an outage during a time of high demand. These potential situations
would make it difficult for PEF to maintain system reliability. Obviously, PEF

coordinates the outages of its own generation, including combined cycle units, so that
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the maximum amount of generation 1s available when it is likely to be most needed.
For instance, PEF would avoid planning outages of its own units during the heat of

the summer.

Do you agree with Mr. Marz’s deletion of Section 10.5.6, which requires a
renewable energy producer to have a three day fuel supply on-site?

No, I disagree with deleting this provision. This provision is included in the Standard
Offer Contract because it helps to ensure that during an extreme operating event, the
supplier will be able to continue operating for 72 hours, using its on-site supply. The
provision should not be deleted just because some renewable generators, such as a
wind facility, cannot maintain a fuel inventory, because many renewable generators
can. A wind facility has the option of proposing the deletion of those sections and
negotiating other provisions that address its unique operating requirements. Further,
in my experience, it is likely that a supplier using biomass, municipal solid waste or
natural gas (remember the Standard Offer Contract applies to QFs as well) can meet
this requirement and for those types of facilities the maintenance of a fuel inventory

or a back-up fuel inventory is very important.

G. Insurance

Do you agree with PCS Phosphate’s previously suggested deletion of Section 17,
regarding insurance?

No. Rule 25-17.087(5), F.A.C., requires insurance. In addition, the recent

amendments to Rule 25-6.065, F.A.C. require insurance for the interconnection of
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systems greater than 10 kW. As part of the recent net metering and interconnection
rulemaking, the PSC thoroughly discussed and considered the issue of insurance and

determined that insurance is required for all but the smallest systems.

H. Use of Interruptible Standby Service for Start-up

Is PEF’s requirement that a renewable energy producer utilize firm standby
service for start up unreasonable, as PCS Phosphate alleged?

No, this provision is not unreasonable as it ensures the supplier’s generation is
available when it is needed most. If the generating unit was off-line when PEF
interrupted its interruptible customers, then the generating unit could not return to
service because it would not have power from PEF. The standby service purchased

must be firm stand-by service to assure there is power available to start the unit.

L. Energy

Mr. Marz suggested revising Section 6.1 (moved to 9.1.3) to delete the provision
that no billing arrangement can result in a renewable energy producer selling
more than the Facility’s net output. Do you agree with this change?

No. The Federal Energy Regulation Commission (“FERC”) has long held the position
that a QF cannot sell more than its net output as a QF. In a 1981 case involving
Occidental Geothermal, Inc., FERC found that the “power production capacity” of a

facility is “the maximum net output of the facility.”
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1 VII. CONCLUSION
2 Q. Does this conclude your testimony?

3 A. Yes.
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BY MR. BURNETT:

Q. Thank you.

Mr. Gammon. Do you have a brief summary of
your prefiled direct testimony?

A. I do. I'm here to talk about the history of
the Standard Offer Contract, the history of these
proceedings, and the various provisions in the Standard
Offer Contract, and I'll be glad to answer any questions
that you may have.

MR. BURNETT: Thank you. We tender Mr. Gammon
for cross-examination.
COMMISSIONER EDGAR: Mr. Brew.
MR. BREW: Yes. Thank you.
CROSS EXAMINATION

BY MR. BREW:

Q. Good morning, Mr. Gammon.
A. Good morning.
Q. Mr. Gammon, can you refer to Appendix A of the

Standard Offer Contract proposal?
A. I don't have that in front of me.
COMMISSIONER EDGAR: Mr. Brew, do you have
copies? Mr. Brew, is this in the record?
MR. BREW: It's part of the filing, the
initial petition.

THE WITNESS: I'm sorry. I don't have a copy
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of it.
MR. BREW: You don't have a copy?
COMMISSIONER EDGAR: Oh.
BY MR. BREW:
Q. This is -- I1'll explain it. This is your '07
filing. Here's the Appendix A. It hasn't changed.
A, Okay. I have it now.

COMMISSIONER EDGAR: Okay. Ms. Hartman, is
that something that staff has a copy of available?

MS. HARTMAN: We could, we could make it
available shortly, make copies for everyone.

COMMISSIONEE EDGAR: Okay. Mr. Brew, I mean,
it just appeared that perhaps that was your copy. And I
don't know if you need that one, so.

MR. BREW: Maybe if I can explain. This will
be quick.

COMMISSIONER EDGAR: Okay.

MR. BREW: What I've shown Mr. Gammon is
actually the copy of the 2007 filing Appendix A which
hasn't changed. I actually have the current one on my
computer, which I can't give him.

But I think based on -- if the company will
accept, subject to check, that Appendix A doesn't change
between the '07 and '08 versions, then I think we can

move fairly quickly.
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COMMISSIONER EDGAR: Mr. Burnett.

MR. BURNETT: I would actually defer to
Mr. Gammon, who works on that. I think that's correct,
but I wouldn't want to hazard a guess.

THE WITNESS: Other than the capacity factor
values in here, it hasn't changed, no.
BY MR. BREW:

Q. I guess with one exception, that the reference
to the capacity factor changes from 71 percent to
69 percent.

A. Well, this cne is from 71 percent to
69 percent. I believe the '08 was from 89 percent to
69 percent.

Q. Okay. All right. Let's, let's just stick
then, on Appendix A you define an annual capacity
billing factor. Do you see that?

A. Yes.

Q. And am I correct that that capacity billing
factor is based on actual production divided by rated
capacity times the relevant number of hours-?

A. Correct.

Q. Okay. So what we're talking about when we're
talking about capacity factor is actual production
relative to potential production.

A. Correct.
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Q. Okay. So for a, a gas combined cycle facility
to obtain a 90 percent capacity factor, it would need to
run at its rated capacity at least 90 percent of the
time; is that right?

A. To achieve &a 90 percent capacity factor,
that's correct.

Q. Okay. Are there any gas combined cycle
facilities on the Progress system that operate in that
fashion?

A. There are none that have a capacity factor of
90 percent that are available 90 percent of the time.

0. Okay. But the, the rule proposed here is
geared around capacity factor, which is actual
production, not availability; is that right?

A. Correct.

Q. Okay. Now if we move down to your definition
of MAF, which is monthly availability factor --

A. Yes.

Q. -- do you see that, is it true that that is
also defined in terms of actual energy produced over the
relevant time frame?

A. Correct.

Q. Okay. Now for gas-fired units, either
combined cycle or combustion turbines, would you agree

that they are generally designed to cycle or be
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dispatched more to support peaking load?

A. Yes. Typically.

Q. Okay. Which means that they're not designed
to run all the time, all 8,760 hours in a year.

A. Well, they could.

Q. Okay. But they're typically not operated in
that fashion; right?

A, Right.

Q. Okay. And so would you agree with me that the
real value of a CT or a combined cycle unit isn't in the
total hours of production but being available when the
production is needed?

A. Well, the value of a, of a combined cycle or a
CT is that it's available a high percentage of the time

and it can be dispatched.

Q. But it's not expected to produce energy all of
the time.
A. Right. 1It's expected to be dispatched.

That's right.

Q. Okay. So in order to achieve a 90 percent
capacity factor, I'm really, we're really talking about
the expected operating characteristics of a baseload
unit like a coal or a nuclear unit.

A, No.

Q. Do you have any generating units that run at a

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90 percent capacity factor or higher that aren't nuclear

or coal?
A. I don't believe so, no.
Q. Okay.  You mentioned it a minute ago and it

actually comes up on Page 28 of your direct testimony,
if you can switch to that.

A. Okay. I'm there.

Q. Thanks. On Lines 10 and 11 you say that PEF
has the ability to stop, to start or stop its various
generating units depending on PEF's system economics and
reliability criteria. Do you see that?

A. Yes.

Q. So that basically means that PEF will run its
units with the lowest running cost units going first
unless there's a system reliability reason otherwise; is
that right?

A. Correct.

Q. Okay. But Frogress recovers the fixed cost of
all its generating facilities regardless of how they're

dispatched; is that right?

A. As long as they're operated prudently.
Correct.
0. Okay. That's good.

Does economic dispatch of your generating

units have any bearing on the availability of those
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units?
A. No.
Q. Okay. Good.
Mr. Gammon, I know you've submitted rebuttal
testimony in this matter, but do you have the testimony

and exhibits of Mr. Marz with you?

A. I believe so. Yes.

Q. Okay. Can I refer you to his exhibit labeled
MJM-27?

A. Yes, I have that.

0. Okay. Do you disagree with the calculations

of the weighted capacity factors for the Progress Energy
combined cycle facilities?

A. I haven't gone through these calculations in
detail, so I can't say for certain. They look
reasonable, but I haven't verified them.

0. Okay. Thank you.

Mr. Marz (sic.), on Page 30 of your direct
testimony -- did I call you Mr. Marz?

A. Yeah, you did.

MR. BREW: Well, then you give the answer.
MR. MARZ: OCkay.
BY MR. BREW:
Q. Mr. Gammon, on Page 30, you discuss the

Progress proposal regarding the right of first refusal
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to purchase RECs. Do you see that?
A. On Page 30? Oh, I'm sorry. I'm looking in

the wrong place.

Q. It's 30 in my copy.
A. Yeah. Yes.
Q. Okay. Now the, the right of first refusal

that you're talking about grants to Progress the right
to purchase RECs produced by a renewable energy producer
at a, at whatever price is otherwise available?

A. Well, at a price that will match the price of
a bona fide offer that's acceptable to the supplier.
Yes.

Q. Okay. So ir this circumstance if, if I, if
through my production I was generating RECs and I wanted
to sell them to JEA or FPL, could I?

A, Sure.

Q. Could I if Progress exercises its right of
first refusal?

A. Well, no, not if we exercised that right.

Q. So you could prevent me from selling my RECs
to JEA or FPL.

A. But we would pay you the same thing, so.

Q. No, that's not my question. The question is
whether you could prevent me from selling it to another

party.
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A. Yes.
Q. Okay.

MR. BURNETT: Madam Chair, if I may.

COMMISSIONER. EDGAR: Mr. Burnett, an
objection?

MR. BURNETT: Thank you. I'm not sure I
really have an objection, but I think I need a point of
clarification.

Mr. Brew in his opening and now seems to be
cross-examining Mr. Gammon on whether or not the
contract should have a right of first refusal. That's
confusing to me. Mr. Marz, in his direct testimony,
suggests that the right of first refusal should remain
but only, there should only be a three business days
right to strike on it.

So I just would -- I don't know if Mr. Marz
has abandoned his alternate 6.2 that appears, that
appears in his Exhibit 1, Page 22 of 49, but that, that
seems to say that the right of first refusal is okay
under certain parameters. And what I hear now is that
it's not, so.

COMMISSIONER EDGAR: Well, of course,

Mr. Burnett, you will have the opportunity to pose
questions to Witness Marz.

Mr. Brew, do you have a response-?
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MR. BREW: Actually no, Commissioner. I'm
simply exploring the underpinnings for the company's
proposal. I mean, Progress can ask Mr. Marz or we can
address that issue in brief.

COMMISSIONER EDGAR: All right.

MR. BURNETT: Thank you.

COMMISSIONER EDGAR: Okay. Thank you.

Mr. Brew, you may proceed.

MR. BREW: Thanks.

BY MR. BREW:

Q. Does a right of first refusal for the RECs
have any value to Progress?

A. It has a value to our ratepayers. It doesn't

have a value to Progress.

Q. What is that value to ratepayers?
A. The value is the ability to purchase the RECs
at the market price so that we don't have to -- so that,

so that we have the ability to purchase RECs when we
need them under an RPS or some other requirement that we
may have to purchase RECs.

Q. But you would have that right to purchase RECs
in any event, right, just not necessarily these RECs?

A. Right. So there could be fewer RECs available
because of, because the renewable has sold their RECs

somewhere else. They may sell them out of state.
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Q. Okay. So that value to PEF and its ratepayers
is obtained by restricting the ability of the owner of
those RECs to transact them?

A. At the same price, vyes.

Q. Okay. The, the section of your testimony that
is on Page 3 comes under the head of non-price terms.

Do you see that on the previous page?

A. Yeah. Yes.

Q. Do I take it from that that no value has been
included in obtaining this right in developing your
avoided cost payments?

A. That's correct.

MR. BREW: Okay. That's all I have. Thank
you, Mr. Gammon.
COMMISSIONER EDGAR: Thank you.
Are there questions from staff?
MS. HARTMAN: Yes, there are.
CROSS EXAMINATION

BY MS. HARTMAN:

Q. Good morning, Mr. Gammon.

A. Good morning.

Q. Could you please briefly describe the TREC
marketplace?

A. Well, there really isn't one in Florida. So
it's -- and all my experience is in Florida, so it's a
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little difficult for me.

But essentially it's a, it's a mechanism to,
it's a, it's a -- a TREC is a, is a, is a commodity that
can be traded at some value and provides a revenue
stream to a renewable provider.

Q. Okay. And who are the likely TREC buyers and
sellers?

A. Well, the sellers are going to be renewable
providers and the buyers are going to be utilities.

0. Okay. Do you know if the TREC marketplace has
changed over the last three years? And by changes, I
would mean is there a larger volume of TRECs offered by
sellers? Is there a faster turnaround time in auction
markets? Is there greater competition among bidders?

A, I don't know.

Q. Okay. Do you know how the right of first
refusal affects the value of TRECs in the marketplace?

A. No, I don't.

Q. Okay. Do you know if buyers in the TREC
marketplace might be less likely to submit bids or
offers on those TRECs that they know are subject to the
right of first refusal?

A. I suppose that would depend on how the
marketplace is set up. The way I would envision, the

way things have been proposed so far in Florida anyways
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is that a facility that needs RECs is probably going to,
that's probably going to be part of the package when
they, when they go get financing. The lender is going
to say, well, you've got a revenue stream from capacity
and energy and you've got a revenue stream from RECs,
and because of that those RECs would likely be in a
long-term contract. 2nd so because of that it seems to
me that you're not going to put a long-term contract in
place in, in a few days. It's going to take longer than
that.

MS. HARTMAN: Okay. Thank you. That's all of
staff's cross questions for Mr. Gammon.

COMMISSIONEE EDGAR: Commissioners, any
questions for this witness? No?

Mr. Burnett.

MR. BURNETT: No redirect.

COMMISSIONEER. EDGAR: Okay. Let's take up
exhibits.

MR. BURNETT: Yes, ma'am. We would move
Mr. Gammon's prefiled direct testimony into evidence as
well as Exhibits 4, 5, 6 and 7.

COMMISSIONEERE. EDGAR: Okay. We did the
prefiled testimony earlier. So at this time, seeing no
objection, we will enter into the record marked Exhibits

4, 5, 6 and 7.
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(Exhibits 4, 5, 6 and 7 admitted into the
record.)
Mr. Gammon, thank you. Don't go too far.
THE WITNESS: Okay.
COMMISSIONEE EDGAR: Mr. Brew, you may call
your witness.
MR. BREW: Thank you. We call Martin Marz.
MARTIN J. MARZ
was called as a witness on behalf of PCS Phosphate and,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. BREW:
Q. Mr. Marz, could you please state your name and
address for the record, please?
A. Yes. My name is Martin J. Marz, M-A-R-Z.
Address, 1525 Lakeville Drive, Kingwood, Texas 77339.
Q. And did you file a document labeled

Supplemental Direct Testimony of Martin J. Marz in this

docket?
A. Yes, sir, I did.
Q. And that's testimony that consists of 28 pages

of questions and answers?

A. Yes.
Q. Do you have any corrections to that testimony?
A. Actually I do have one correction. Endnote
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0. Which page? Oh, endnote. Excuse me.

A. Endnote 14 there is a reference to Marz 2008
direct testimony in, we need to change the case number
there, it was actually 070235-EQ, which was actually the
preceding case in this string of proceedings.

Q. Do you have any other corrections?

A. No, I do not.

MR. BREW: I ask that the prefiled
supplemental direct testimony of Martin Marz be
incorporated into the record as if given orally today.

COMMISSIONER EDGAR: The prefiled testimony of
the witness will be entered into the record as though
read with the correction noted by the witness.

MR. BREW: Thank you.

BY MR. BREW:
Q. Mr. Martin -- excuse me. Mr. Marz, did you

also prefile exhibits with your testimony?

A. Yes, sir, I did.

Q. And is one of those exhibits labeled MIM-17?
A, Yes.

Q. And is another labeled Exhibit MJM-27?

A. Yes.

MR. BREW: 2aAnd I would ask that those exhibits

be marked for identification at this point.
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COMMISSIONEE EDGAR: Okay. Mr. Brew, I
believe for the record we have marked the exhibits from,
the prefiled exhibits from this witness as Exhibits 8, 9
and 10 in order with MJM-1, 2, 3.

MR. BREW: Yes. But there's a need for a
clarification, which is what I wanted to walk through
two of them.

COMMISSIONER EDGAR: Okay. Okay.

MR. BREW: What we just marked are Exhibits 8
and 9 for identification which were filed with the
supplemental direct testimony.

BY MR. BREW:

Q. Mr. Marz, did you previously file in Docket
070235 an exhibit that was labeled MJM-3?

A. Yes, sir.

MR. BREW: Okay. Commissioner, MJM-3 that's
referenced as Exhibit 10 for identification is the
document that was filed in that earlier docket which
we're including as part of this presentation here and
has been reflected in the Prehearing Order. So I'd ask
that that document though filed previously be marked for
identification in this docket.

COMMISSIONEE EDGAR: Okay. And, Ms. Hartman,
is that the exhibit that we have marked as Number 107?

MS. HARTMAN: I believe it is. But just to
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clarify, you're referring to MIM-3 which should have a
file date of February 18th, 20087

MR. BREW: That is correct.

MS. HARTMAN: Yes. We have that as, marked as
Exhibit 10.

COMMISSIONER EDGAR: Okay. Thank you for the

clarification. So noted for the record.
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| I INTRODUCTION, QUALIFICATIONS AND PURPOSE

2 Q. Please state your name and business address.

3 . Martin 1. Marz: 1525 Lakeville Drive. Suite 217. Kingwood. Texas 77345.

4 Q. What is your occupation and by whe are you employed?

5 Al I 'am an Energy Advisor and Senior Consultant for 1. Pollock Incorporated.

6 Q. What is your educational background?

7 A I have a Bachelor of Arts in Political Seience from the University of Akron. and a

8 Juris Doctor from the University of Akron School of Law.

9 Q. Please describe your professional experience.
10 A. During my 27 vears of experience in the energy industry. | have represented
11 marketers and producers (both in gas and electric matters). pipelines. local
12 distribution companies. and state regulatory agencies in contractual and regulatory
13 matters. In that ume. I have been involved in every major regulatory change that
14 has occurred in the natural gas industry. beginning with Order No. 436 and its
15 progeny and extending through Order No. 636.
16 Before joining J. Pollock. Incorporated in July 2007. 1 was emploved by
17 BP in Houston. Texas. where I worked for the natural gas and power trading and
18 marketing operations as Senior Attorney. as a Trade Regulation Manager
19 (compliance) and as a Director of State Regulatory Affairs. In my legal capacity.
20) I was responsible for. and engaged in. the negotiation of numerous power and gas
21 purchase and sales contracts. including financial agreements. and even producer

27 agreements.  Similarly. prior 10 joining BP. | had been mvolved in contract
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negotiations and drafting on behalf of energy marketers. pipelines and distribution
companies.

Prior to BP. 1 was a member of the Staff of the Public Utilities
Commission of Ohio (PUCO). participating in rate and regulatory matters before
the PUCO as well as proceedings before the Ohio Supreme Court and the FERC.
Prior to joining the PUCO Staff. I worked for the Ohio Office of Consumer’s
Counsel on cost of service. cost of equity and rate design matters involving pas

local distribution companies. electric utihities. and pipeline companies.

On whose behalf are you testifying in this proceeding?

I am testifving on behalf of White Springs Agricultural Chemicals. Inc. d/b/a PCS
Phosphate — White Springs (PCS Phosphate). PCS Phosphate is a manufacturer
of fertilizer products with plants and operations in or near White Springs. Florida
that are located in Progress Energy Flonda's (PEF) electric service area. PCS
Phosphate uses waste heat recovered from the manufacture of phosphate products

to cogenerate electricity.

What is the purpose of your testimony?

PCS Phosphate has engaged me to review PEF's 2007 Standard Offer Contract
for Renewable Energy Producers or Qualifying Facilities less than 100 KW which
was filed in Docket No. 070235-EQ. On February 18. 2008. 1 filed testimony that
discussed numerous tlaws in the 2007 Standard Offer Contract that served as
sertous barriers to the execution of contracts that would result in the development
of renewable energy projects. In all ikehihood. these flaws may largely account

for the fact that no developer had actually executed a standard offer contract. PEF
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responded to my testimony with rebuttal testimony that conceded some of the
flaws described in my testimony but left the more serious criticisms in my
tesumony un-resolved. That docket was suspended prior to hearing in light of the
PEF’s filing in April 2008 of its proposed 2008 Standard Offer Contract. which is
the subject of this proceeding. In 1its November 13. 2008 Petition to Intervene.
Protest of Administrative Action and Petition for Formal Administrative Hearing.
PCS Phosphate included my prior testimony and requested that it be incorporated
into the proceeding.

To avoid repetition of my prior testimony. I have focused this testimony
on those aspects of PEF’s 2008 Standard Offer Contract that have changed and on
arguments advanced by PEF witness David Gammon in his March 10. 2008
rebuttal testimony in Docket No. 070235 and his February 2. 2009 testimony filed
i this proceeding n support of the current proposed standard offer contract.
Based on my review. including those changes which PEF made from its 2007
Standard Offer Contract to the current version. I recommend a number of
revisions that are needed for the standard offer contract to further the State of
Florida's objective to encourage renewable energy generation. The changes are
shown on Exhibit MJM-1. which is a redlined version of the PEF Standard Offer
Contract'.

My testimony is not intended to provide an exhaustive review of each and
every element of PEF's Standard Oftfer Contract. but does provide an assessment
of the most serious impediments to renewable energy development presented by

the Standard Offer Contract. Also. I am aware that the Commission in FPSC
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Docket No. 080503-El. has recommended to the Legislature as one alternative.
the use of standard offer contracts as a means of implementing Florida's
renewable portfolio standard (RPS). If that alternative approach were adopted by
the State of Florida. the resolution of the issues raised in my testimony become

doubly important.

SUMMARY
Please summarize your conclusions and recommendations.
Florida has enacted a state policy to promote the development of renewable
energy sources. Utility standard offer contracts are the basic vehicle for
facilitating that development. The State’s program aims to allow a renewable
energy producer to elect between accepting and signing a standard offer contract
that requires no further approvals or delays. or negotiating a project specific
contract subject to Commission approval. Both alternatives need to be viable
choices if this system is to be implemented as intended. The problem is that PEF s
Standard Offer Contract is not designed to be acceptable to any renewable energy
producer. As I explain, while PEF has addressed some of the issues I previously
identified. the PEF contract still contains provisions that are unreasonable. one-
sided. not consistent with reasonable commercial practice. and are overly
complex. Additionally. certain of the price terms require a level of performance
well in excess of that achieved by PEF's existing combined cycle generating
facilities and actually serve as a barrier to renewable energy development.

PEF maintains that it intends its Standard Offer Contract to be the starting

point for negotiating a project specific arrangement. This approach. however.
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defeats the essential purpose of a “standard offer” contract and forces an extended
and unwarranted negotiation over the removal or modification of unacceptable
standard offer terms and conditions. My testimony recommends basic revisions
that are required for the Standard Offer Contract to serve its intended purpose.
These recommendations do not unduly burden PEF as they are consistent with
standard industry practice and PEF’s own practice in a non-standard offer contract

context.

Please summarize your conclusions and recommendations.
My conclusions and recommendations are as follows:
Price Terms
1. The required 69% performance capacity factor (Section 4) is
inconsistent with PEF’s avoided unit (estimated of 65.3%) capacity
factor and with the operation of PEF’s existing combined cycle units

(which operated at a capacity factor of approximately 42% in 2007);

N

Capacity factor and availability factor are different measures of unit
performance. However. the proposed Standard Offer Contract would
treat them the same. For example. the proposed Availability Factor
(Section 4) would require a rencwable energy producer” to achieve a
minimum 8§9% annual capacity factor rather than require the
renewable energy producer to make capacity available 89% of the time
1o obtain a capacity payment. PEF uses the 89% availability factor for

the minimum availability factor as well.
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To qualify for the full capacity payment. a renewable energy producer
must achieve an 89% capacity factor. not an 89% availability factor.
Such a capacity factor requirement is unreasonably high.

At a minimum. a renewable energy producer should be entitled to a
full capacity payment if it is available for generation in a manner
consistent with PEF's own units and achieves the same annual
capacity factor as the avoided unit would have. Further. the Standard
Offer Contract should be revised to recognize that renewable
technologies have different operating characteristics. As such, a one
size fits all capacity or availability factor is an impediment to the use
of the Standard Offer Contract. The determination of the appropriate
capacity factor is best left to the parties in the negotiations process. If
the Commussion should decide a capacity factor is necessary, the
capacity factor employed should be 65.3% to be consistent with FPSC

Rule 25-17.0832(4)(e)(8).

Non-price Terms

1.

The imposition of a Right of First Refusal (ROFR) that PEF demands

for Renewable Energy Credits owned by a renewable producer should

be removed from the Standard Offer Contract.

Capacity Testing —

i.  Under Section 7.4.10 the extent PEF requests a second capacity
test. such test should be for cause. occur no earlier than six (6)

months after the most recent capacity test and PEF should be

000083
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responsible for any incremental costs associated with a second
test in a given year:

1.  For bottom-cyching cogenerators, i.e.. entities that are using
waste heat from a manufacturing process, the timing of a test
must be agreed upon so as not to interfere with the
manufacturing process.

Creditworthiness Provisions —

1. These provisions are one-sided and are not consistent with
established commercial practice and thus must be revised to
provide protection to both parties in the transaction.

ii. The collateral requirements are likewise and do not appropriately
reflect default risk for both parties.

The default provisions of the Standard Offer Contract are one-sided

and do not provide for the renewable producer to declare an event of

default for such matters as non-pavment. breach of representations and
warranties and failure to comply with obligations under the terms of
the contract and creditworthiness.

A renewable energy producer should be provided a corresponding

opportunity to examine the books and records of the buyer (who will

be handling billing and payvment).

Representations and warranties are one-sided and not commercially

reasonable. This section needs to be revised so that PEF provides

standard commercial representations and warranties.
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7. The maintenance scheduling provisions of Section 10.2 should be
revised to make it clear that the timing of maintenance, particularly for
manufacturing facilities that are producing the energy from their
manufacturing processes, are subject to negotiation and agreement
between the parties. Further the minimum number of days for planned
maintenance should be increased to 30 days.

8. The requirement that a renewable energy producer take firm standby

service from PEF (Section 8.2) is not justified and should be deleted.

GENERAL ASSESSMENT OF THE STANDARD OFFER CONTRACT.

Does the Standard Offer Contract serve the purpose of being an agreement
that a renewable energy developer is likely to enter into without serious
negotiations?

No. PEF witness David W. Gammon opined that the Standard Offer Contract
provides a “first drafi”” against which negotiated contracts are developed®. Having
reviewed the document. 1 understand fully why he makes that statement. As ]
discuss. the Standard Offer Contract has numerous provisions that would
discourage a renewable energy producer from accepting the Standard Offer
Contract. The areas that are one-sided in favor of PEF extend across many
aspects of the general terms and conditions. Given the nature of the document. |
would not expect any renewable energy producer to enter into the agreement on
an “as i1s” basis and indeed. Mr. Gammon testifies that no party has accepted the
standard offer contract’. Presenting an unbalanced standard offer contract of this

nature defeats the intended purpose of such a contract.
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What should be the purpose of a Standard Offer Contract?

A standard contract should provide the general terms and conditions of the
agreement in a balanced manner which minimizes. or ideally eliminates. the need
for negotiations between the parties regarding the general terms and conditions
and permits them to focus on items critical to each party. A more balanced
standard offer contract providing reasonable protections to both buyers and sellers
would minimize transaction costs and thereby encourage the development of
renewable resources consistent with state policy. Examples of such agreements
providing balanced general terms and conditions include the Edison Electric
Institute Master Power Purchase and Sale Agreement (“EEI Master Agreement™).
the North American Energy Standards Board Base Contract for the Sale and
Purchase of Natural Gas (“NAESB Agreement”™) and even the International
Swaps and Derivatives Association’s ISDA Master Agreement (“ISDA Master™)
covering swaps and derivative transactions. The above all fit into the category of
“standardized agreements’™ that are comparable in purpose to the PEF Standard
Offer Contract. that is. standardized commercial agreements that are susceptible
to being entered into without major negotiations and redrafts of the general terms
and conditions. such as creditworthiness. default. representations and warranties.

assignment and audit provisions.
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Were those contracts designed to serve the same purpose as a Standard Offer
Contract for the purchase of electricity and capacity from renewable energy
producers?

In many respects, yes. Those contracts were designed to make it easier for a
diverse group of parties. including regulated wutilities. power marketers.
independent power producers. and commodities traders to enter into a number of
transactions providing for the sale. purchase and delivery of electricity and natural
gas. The agreements all share a similar objective. which is to provide
commercially-reasonable protection to both sides while ensuring the quick
consummation of transactions on a relatively uniform basis. A Standard Offer
Contract for renewable energy producers should accomplish the same objective.
It should not take extensive negotiations or substantial redrafting of the general
terms and conditions to achieve a workable agreement. This is especially true
where one party has a much stronger position which, if unchecked. could be used

to thwart State policies.

Should the PEF Standard Offer Contract be revised to make it amendable to
a less complex negotiation and drafting process?

Yes. and with that objective in mind, | have reviewed the revised Standard Offer
Contract and Testimony of PEF witness Gammon and set forth my proposed
changes as shown in Exhibit MJM-1. In this exhibit. I have only corrected the
provisions in the contract itself. and have not edited the appendices included with

the contract. PEF should incorporate corresponding changes to those appendices.
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PRICE TERMS

What is the PEF avoided cost unit?

Based upon its 2008 Ten Year Site Plan and its Petition for Waiver. PEF is using
the Suwannee River Plant — Unit A as its avoided umit. According to the Standard
Offer Contract. the avoided unit is a natural gas combined cycle plant with a
summer capacity of 1.159 megawatts (MW) and winter capacity of 1,279 MW.

This unit is expected to enter commercial operations in June 2013.

Does the FPSC rule governing firm capacity and energy contracts address
performance standards?
Yes. Section 25-17.0832(4)e)(8) states that the Standard Offer Contract shall
provide:
(8) The minimum performance standard for the delivery of firm
capacity and energy by the qualifying facility during the wutility’s
daily season at peak and off-peak periods. These performance
standards shall approximate the anticipated peak and off-peak
availability and capacity factor of the utility’s avoided unit over the
term of the contract.
Does PEF include performance standards in the Standard Offer Contract?
Yes. In Section 4. Minimum Specifications and Milestones. PEF has established
minimum performance standards for both on-peak and off-peak which it labels as
an “availability factor.”™ It also establishes a minimum availability factor for
purposes of making (or receiving in the case of the renewable generator) a

capacity payment at 69%. As discussed later. PEF actually uses capacity factor

rather than availability factor to measure performance.

11
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Does a renewable energy producer that achieves an availability factor of
69% receive a full capacity payment?

No. To receive a full monthly capacity payment. the renewable energy producer’s
unit must achieve an 89% availability factor for the month. Further. the 89%

would apply to both on and off-peak periods within the month.

Please discuss the availability factor described in the Standard Offer
Contract.
The availability factor is used to determine the amount of the capacity payment
and is found in Section 4 of the Standard Offer Contract. Availability factor is
defined in Appendix A. Appendix A provides that “[i]n the event that the
[Annual Capacity Billing Factor (*ACBF™)] is less than 69%. then no Monthly
Capacity Payment shall be due.” The ACBF is derived by dividing electric
energy actually received by PEF from the renewable energy producer by the sum
of the Committed Capacity and the hours in the period.’®
Is this the correct formula for determining an availability factor?
No. The formula in Appendix A is for determining a capacity factor, not an
availability factor.’

Even Mr. Gammon refers 1o capacity factor. not availability factor in his
Testimony®. Capacity factor is quite distinct from an availability factor.
Would you explain the difference between availability factor and capacity
factor?
Yes. An availability factor defines a unit’s availability to provide energy to the

system, not how or when it actually generates the energy. A unit’s availability

12
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factor is the sum of the service hours plus reserve stand-by hours divided by
period hours times 100.” Service hours are those hours when the unit is
synchronized with the transmission system, and reserve stand-by hours are those
hours where the unit is available to generate but is not synchronized with the
system. '’

In contrast, a capacity factor is the product of the energy generated during
the period divided by the committed capacity times the period hours, expressed as

a percentage. Thus. a capacity factor addresses the actual unit usage, whereas an

availability factor addresses a unit’s potential to produce energy.

How does the “availability factor” in the Standard Offer Contract compare
to the capacity factor of the aveided unit and PEF’s existing combined cycle
units?

According to PEF’s 2008 Ten Year Site Plan. the capacity factor for the avoided
unit is 65.3% and the availability factor is 89%. Thus, a renewable producer’s
unit must perform better than the avoided unit to qualify for any level of a
capacity payment.

Do PEF’s existing combined cycle units operate at a 65.3% capacity factor?
No. PEF’s existing combined cycle units. the Hines Energy Facility and the Tiger
Bay Facility. only achieved a weighted average capacity factor of 41.6% in
2007.""  Similarly. for the period 2004-2007, the average PEF combined cycle

capacity factor averaged slightly above 46%."?
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Would a renewable energy producer receive any capacity payment if it
operated at a capacity factor comparable to PEFs existing combined cycle
units?

No. Despite the fact the PEF is allowed to recover its investment in the Hines and
Tiger Bay facilities regardless of the actual capacity factor at which the units
operate. a renewable energy producer would not receive any capacity payment for
operating at a capacity factor comparable to PEF’s existing combined cycle units
or even the projected capacity factor for the avoided unit. To achieve full
capacity payment. the renewable facility would need to operate at an 89%

capacity factor. Thus, the Standard Offer Contract is biased.

Is this a reasonable requirement?

No. Contrary to Mr. Gammon’s testimony that “the specified capacity ensures
that PEF’s customers are receiving equivalent capacity compared to the avoided
unit,” this requirement is unreasonable in light of, and inconsistent with, the
performance level of PEF's existing combined cycle units and the expected
performance level capacity factor of the avoided unit — which is 65.3%."° The
Standard Offer Contract imposes a standard upon renewable energy producers
that PEF does not achieve in its own operations. The high capacity factor
requirement serves to discourage renewable producers from entering into a

Standard Offer Contract.
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What is your understanding of the purpose of a capacity payment?
A capacity payment is simply a payment made by the party acquiring the capacity
to the party owning the capacity to reserve the right to call upon a particular asset

the capacity for service.

What is your recommendation with regard to the establishment of a floor for
a capacity payment?

This 1s a matter that should be subject to negotiations between the parties.
Various renewable resources will have different operating characteristics, which
in turn would result in different capacity values. As such, one-size-fits-all floor
would be impracticable.

However, recognizing the limitations of the standard offer contract model,
should the Commission require a floor for determining when a capacity payment
1s to be made, 1 recommend that the capacity factor of the avoided unit. which
would be consistent with FPSC Rule 25-17.0832(4)(e)(8).

NON-PRICE TERMS

What do you mean by non-price terms?

Non-price terms to the “general terms and conditions™ of a contract include items
of general applicability such as credit protection, default, audit of billing
information. representations and warranties. assignment. planning (which in a
number of contacts includes nominations and scheduling) and force majeure. In
addition. I also address certain items that are non-price related. but are peculiar to
renewable contracts. such as the right to retain the renewable energy credits.

capacity testing and insurance.
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Has PEF included changes in its standard offer contract?

Yes. In Mr. Gammon’s Direct Testimony he has indicated that PEF has accepted
some changes proposed in my Direct Testimony submitted in Docket No. 07-
0235-EQ. Several of those changes made by PEF are acceptable: I address those

changes which are not adequate and other concerns in my testimony.

Has PEF included language addressing renewable energy attributes?

Yes. In Section 6.2 PEF provides itself with the right of first refusal to purchase
any Renewable Energy Attributes associated with the Facility, and also limits the
price that the seller may otherwise obtain in the market to a price no less than the

price at which PEF has purchased such credits.

Are you aware of potential rules addressing Renewable Energy Attributes?

Yes. On January 30, 2009 the Commission submitted to the President of the
Senate and the Speaker of the House of Representatives draft rules governing
renewable energy portfolio standards. Included in the proposal. were two
separate approaches for dealing with renewable energy credits (“REC”). (In my
testimony. Renewable Energy Atiributes referenced in the Standard Offer
Contract are treated as the same as RECs). One proposal would create a tradable
market for RECs predicated upon privately negotiated contracts between the party
holding the rights to the RECs and the utility. The second approach would rely
upon standard offer contracts for the purchase and sales of RECs. These
proposals would supersede the provisions contained in the Standard Offer

Contract.

16
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Given the proposed rules forwarded to the Legislature, how should the
Commission address Subsection 6.2 of the Standard Offer Contract?

The provision should be removed from the Standard Offer Contract pending
further changes to the proposed Renewable Portfolio Standards. Once the
Legislature and Commission have addressed the issue, the parties will be in the
position to finalize an agreement on the RECs. In the absence of action on the
Commission’s proposals sent to the Legislature and to avoid a potentially
unlawful taking. Section 6.2 should be stricken as inconsistent with FPSC Rule
25-17.280 and not authorized by any statute.

Should the Commission elect not to remove Section 6.4 do you have other
concerns regarding PEF’s proposed right of first refusal?

Yes. RECs are the property of the renewable energy producer. The rule should
not encumber the ability of a producer to sell or transfer those RECs, and PEF
certainly should be permitted to acquire an option on the RECs while fairly
compensating a renewable energy producer. Moreover. as written in the Standard
Offer Contract. a customer is required to sell its Renewable Energy Attributes to
PEF at the terms of any bona fide offer. However, there is no requirement that the
renewable energy producer actually be willing to sell its attributes at the terms of
the bona fide offer. As such. any bona fide offer must be at terms and conditions
acceptable to the renewable energy producer. Further. the time period in which
PEF may decide whether to match the bona fide offer is 30 days; a time period
that is too long. Given that the RECs may ultimately be tradable commodities, a

much shorter period 1s appropriate so as to protect both buyer and seller. During a
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30 day period the overall price of the RECs may very well change. depending
upon supply and demand. To ensure that the renewable producer is receiving the
fair value at the time of the sale. a time Iimit of three business days should be
substituted for the 30 day period. Finally. the provision limiting the price at
which the renewable producer may sell the RECs after sale to PEF needs to be

stricken.

Do you have any concerns regarding the provisions of Section 7.4 on
performance testing that PEF revised.

Yes. PEF has added a notice requirement to Section 7.4. However, the revisions
fall short of recognizing the needs and characteristics of renewable producers.
PCS operates a renewable energy resource that is integrated with the manufacture
of phosphate fertilizer. Testing on insufficient notice could be disruptive to
manufacturing operations and may impose unnecessary costs on PCS. As such
any additional tests should be undertaken upon both adequate notice and at times

agreed by the renewable producer.

Should further changes to Sections 7.4 and 8.2 be made?
Yes. I believe that to the extent a second capacity test is requested by PEF under
Section 7.4, PEF should be responsible for any additional expenses associated
with such a test. Such test should be requested only for cause (i.e.. failure to
deliver over a consistent period the contracted capacity). Finally, such a test
should occur no earlier than six months after the most recent test.

With reference to Section 8.2. the following should be added to the end of

the first sentence, “or for such other period as the parties may agree.” This will
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make clear that the testing procedures may be revised to meet the unique
characteristics of the particular type of facility being installed.

Have you picked only certain provisions from the Vandolah tolling
agreement for inclusion in the Standard Offer Contract?

No. In my testimony | offered PEF’s Vandolah agreement as an example of how
PEF “has recognmized that capacity testing period[s] may need to be different
depending on the facility.”’* Thus, I have and continue to advocate for
recognition of flexibility in the Testing Procedures contained in Section 8.2 of the

Standard Offer Contract.

GENERAL TERMS AND CONDITIONS THAT ARE NORMALLY
BILATERAL

What will you be addressing in this section of your Testimony?

This section addresses general terms and conditions that should be reciprocal and
are regularly found in standardized commercial agreements providing for the sale
of energy and energy products (which would include financial and derivative
products such as swaps and futures). Such items include credit and collateral

requirements. default. representations and warranties. and conditions precedent.

In reviewing the Standard Offer Contract what have you concluded with
regard to the above mentioned general terms and conditions?

Many of the provisions are one-sided. giving PEF a particular right without
providing the renewable energy producer with the corresponding right. or

imposing an obligation on the renewable energy producer without imposing a

19
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reciprocal obligation upon PEF. There are times where it is appropriate to
provide one party with a right or obligation and not the other party. but in
reference to the general terms and conditions of a commercial agreement, items
such as credit and collateral requirements, default. assignment. representations
and warranties, conditions precedent (I would note that there may be more
conditions precedent applicable to one party versus the other) and force majeure
should be reciprocal. The failure to include these provisions in a reciprocal
format is not conducive to achieving the objective of the use of a Standard Offer

Contract, nor is it commercially reasonable.

Do typical energy purchase and sale agreements customarily include bi-
lateral provisions for each of the items mentioned above?

Yes. As examples. the EE] Master Agreement. the NAESB Agreement and the
ISDA Master all include provisions that address credit and collateral
requirements, default, representations and warranties. and conditions precedent as
they apply to both parties. Likewise. 1n reviewing the documents provided by
PEF, its negotiated contracts also have included reciprocity with respect to the
above mentioned provisions. This enables parties 10 enter into an agreement with

a minimum of cost and effort. reducing costs and time. for both parties.

Are the credit provisions within the Standard Offer Contract comparable
with these found in a typical commercial agreement?

No. Provisions that require each party to establish its creditworthiness are
completely absent from the Standard Offer Contract. The Standard Offer

Contract requires a renewable ¢nergy producer to post security upon execution of
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the Standard Offer Contract and maintain such security until well after completion
of the renewable unit and the initial capacity test (Section 11). It also requires the
renewable energy producer to provide security to cover a “termination fee”
(Section 12). However, there are no provisions that require PEF to establish its
creditworthiness, permit the seller to periodically review PEF’s credit status or
permit the seller to request collateral if PEF’s creditworthiness is not acceptable to
the renewable producer.

Why should PEF be required to meet creditworthiness standard?

PEF is the paying party. The renewable producer is assuming the risk of non-
payment when entering into the agreement also. It uses the creditworthiness to
mitigate its risk. The inability of PEF to control or manage the risk through credit
provisions serves as a barrier for renewable producer to sell its output to PEF.
Does Commission approval of the contract assure payment to the renewable
producer by PEF?

No. It only provides assurance to PEF that it will be able to recover the charges
from its customers. Should PEF incur financial difficulty regardless of the reason,
it (PEF) will determine order of payment. That is the reason for two way

creditworthiness provisions in bilateral standard agreements.

Should the Commission require PEF to incorporate bilateral
creditworthiness and collateral requirements in its Standard Offer Contract?
Yes, each party in a commercial agreement should be required to meet
creditworthiness standards and be subject to a collateral posting requirement if the

party’s creditworthiness is insufficient to support unsecured credit in an amount
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exceeding the potential liability to the other party. Such provisions are customary
and generally included in all electric and gas purchase and sale contracts. Further.
in typical commercial contracts, the collateral requirements are tied to the
creditworthiness of the entity and the threshold for requiring an entity to post
additional collateral 1s measured by the other entity’s exposure (payment in the
event of default). Creditworthiness is usually determined using a company’s
rating by Moody’s, Standard & Poor’s or Fitch. The stronger the
creditworthiness, the higher the threshold amount (i.e. the amount of unsecured

credit a company is given).

Does Section 25-17.0832 require security from a renewable producer?

Yes. It requires “provisions to ensure repayment of payments to the extent that
annual firm capacity and energy payments made to the qualifying facility in any
year exceed the year’s annual value of deferring the avoided unit . . .” Separately
the renewable producer is also required to provide security to protect ratepayers in
the event that the qualifying facility fails to deliver firm capacity and energy in
the “amount and time specified in the contract.” It goes on to specify that such
[playment or surety shall be refunded upon completion of the facility and
demonstration that the facility can deliver the amount of capacity and energy

specified in the contract . . .." Rule 25-17.0832(4)(f)(1) (Emphasis added).

Do provisions of the Standard Offer Contract comply with Rule 25-17.0832?
No, not fully. Section 11 requires a renewable energy producer, upon execution of
the agreement, to post collateral referred to as performance collateral. This

provision appears to be based upon the permissive language of Rule 25-
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17.0832(4)(H)(1). However. upon completion of the facility and the
demonstration that it can provide the capacity and energy, the surety (payment)
“shall” be refunded. Under the PEF approach. it retains the surety until contract
termination. To this extent the provision is inconsistent with FPSC Rule 25-
17.0832. Such performance security must be returned to the renewable energy
producer upon completion and successful capacity testing to comply with the

Commission’s Rule.

What credit worthiness provisions are you proposing?

Referring to Exhibit MJM-1, I have incorporated creditworthiness provisions
after the existing Section 11. My objective is to simplify the Standard Offer
Contract and make it fairer for renewable energy producers. These particular
provisions were taken from an existing PEF power supply agreement with the
City of Mount Dora, Florida. I have chosen that particular provision because it
employs a simpler form than the EEI Master Agreement. While these provisions
may not be ideal. PEF had previously deemed them acceptable. The provisions 1
propose do not differentiate between credit standing once an entity achieves an
investment grade bond rating. A more complex formula could be used. which
establishes a threshold level of unsecured credit which, if exposure exceeds the
threshold amount. collateral is required to be posted. If there is a preference for

such an approach. the EEl Master Agreement provides an excellent model.

Does the Standard Offer Contract include default provisions?
Yes. However, once again the default provisions apply only to the renewable

provider. There are no provisions that permit the renewable producer to declare a
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default by PEF. Thus, for example, if PEF simply stopped paying a renewable
energy producer. it has no contractual right to declare PEF in default. Instead. the
renewable energy producer must continue providing capacity and energy to PEF
without payment or face the risk that PEF would declare it in default and claim

the generator’s performance collateral.

What types of circumstances may give rise to a default by either party?

Typically, the following are items which could give rise to an event of default by
the either party: 1) failure to make a payment when due, and such failure is not
corrected within a specified period of time following notice of such failure; 2) any
representation or warranty that is false or misleading in any material respect when
made: 3) failure to perform any covenant or obligation under the agreement; 4) a
party becomes bankrupt; 5) a party fails to satisfy the creditworthiness provisions:
6) a party merges or consolidates with another entity and such remaining entity
does not assume all the obli;gatiqns under the agreement; or 7) a guarantor
breaches its guarantee, fails to make payment on its guarantee or the guarantor

becomes bankrupt.

Should the Standard Offer Contract have bilateral default provisions?

Yes. The required language is provided in Exhibit MJM-1 at Section 14. 1
have also retained provisions found in the Standard Offer Contract that are
applicable to renewable energy producers. The addition of the PEF default
provisions serves to make the contract more balanced. without denigrating the

protections for PEF’s customers.
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What is PEF’s justification for excluding any provisions of default in the
Standard Offer Contract?

PEF witness Gammon states that since “the PSC has already approved this
contract . . . there are no issues about payment or guarantees for payment.”
However, this statement is not accurate. Approval only guarantees recovery of
the cost of the contract by PEF. The renewable producer also has to assume the
risk of non-performance by PEF. The Commission is not guaranteeing
performance by PEF. Separately. all of the contracts between PEF and other
renewable producers that I have reviewed contain default provisions applicable to

PEF.

Is there an early termination provision in the Standard Offer Contract?

Yes. There is a provision for a termination payment contained in the Standard
Offer Contract. Mr. Gammon asserts that the Termination Fee is required by Rule
25-17.0832(4)(e)(10), and it is simply included pursuant to such section.”” The
cited Rule permits the imposition of a provision to “ensure repayment of
payments to the extent that annual firm capacity and energy payments made to the
qualifying facility in any year exceed that year’s annual value of deferring the
avolded unit specified in the contract in the event that the qualifying facility fails
to perform pursuant to the terms and conditions of the contract.” However. the
amount of the Termination Security that PEF may retain should be limited to its
potential liability arising from any early capacity payments, that is. the security
required should be sufficient only to provide repayment of early capacity

payments that are not offset by capacity and energy under the terms of the
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contract. Separately. there is no provision for a termination fee should the buyer
default. Should the buyer (PEF) default, the renewable energy provider should

also be entitled to damages under the contract.

Do the representation and warranty provisions apply to both parties under
PEF’s Standard Offer Contract?

No. Those provisions apply only to the renewable energy producer. This is
inconsistent with the standard form agreements referenced earlier as well as

standard industry practice, including PEF’s practice.

What representations and warranties should each party provide?
Normally each party is able to represent and warrant that:
e It is an organization in good standing and qualified to do business in
Florida,
e That the contract is duly authorized, and that there are no approvals
required or if so. that such approvals have been obtained.
e That there are no defaults that prohibit performance under the agreement,
e That the party is in compliance with all applicable laws,
e That no suits are pending that would have a material adverse affect on the
party’s ability to perform and
e That all government approvals have or will be obtained and remain in

force and effect.
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These representations and warranties are contained in existing PEF
agreements. | have proposed conforming changes in the representations and

warranties section of Exhibit MJM-1 to make certain of them reciprocal.

Do you have any concerms regarding the Conditions Precedent in the
Standard Offer Contract?

Yes. Again these provisions only provide conditions precedent for one party, the
renewable energy producer. Generally. there are also frequently conditions
precedent that apply to both parties. An example of such a provision that should
flow both ways is Section 5(a)(vi), which requires the renewable energy producer
to provide corporate constitutional documents, approvals and the like to PEF. 1

have revised this section to flow both ways.

Do you agree that scheduled maintenance should be limited to 15 days per
year?

No. Section 10.2 is unnecessary and unduly restrictive. Fifteen days per calendar
year may not be sufficient to allow a renewable energy producer to provide the
maintenance essential to meeting the contractually obligated performance
requirements. Further. PEF does not impose similar restrictions on its own units.
This is yet another example of how the proposed Standard Offer Contract is one-
sided and fails to recogmze the specific circumstances of renewable energy
producers. At a minimum, the Commission needs to make it clear that this
provision is subject to negotiation. Further. the maximum number of maintenance

days should be increased to 30 days.
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Is PEF’s requirement that a renewable energy producer utilize firm standby
service for start-up service reasonable?

No. PEF offers both firm and interruptible standby service (Rate Schedules SS-1
and SS-2). Either Rate Schedule is applicable to facilities with on-site generation.
In fact, PCS purchases interruptible standby service for its existing on-site
generation. Whether PCS chooses to enter into a Standard Offer Contract with
PEF to sell its surplus renewable power and energy is not a valid reason for
denying access to Schedule SS-2. Such a requirement serves as a direct barrier to

PCS, as it currently purchases the majority of its needs under Rate SS-2.

Please briefly summarize any other changes you have made to the Standard
Offer Contract.

I have revised Section 10.5.6, which required a renewable energy producer to
have a three day fuel supply on-site only if necessary to provide capacity and
energy. Such a requirement is not applicable to most renewable generators and

thus should not be included in the Standard Offer Contract.

Does this conclude your testimony?

Yes, it does.
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ENDNOTES

! Because an editable version of the Standard Offer Contract was not available. |

converted the document available on PEF’s website (http://www _progress-
energy.com/aboutenergy/rates/tariffctstdoffer.pdf) to an editable format. Due to the lack
of preciseness in such a conversion process, some transpositions are included in my
exhibit.

2 I will refer to both renewable energy resources and small qualifying facilities of

less than100 kW as renewable energy producers.

3 Gammon 2009 Direct Testimony at 2.

! Id.
See Standard Offer Contract, First Revised Sheet No. 9.442.

6 See Standard Offer Contract, Original Sheet 9.443.
7 GADS indicates that a Net Capacity Factor is calculated as follows:

Net Actual Generation / (Period Hours*Net Maximum Capacity) * 100.

See GADS Data Reporting Instructions, Page F-10, 1/2008. While the Availability Factor
is calculated as follows: Available Hours/Period Hours*100%, Page F-9.1/2008.

8 Gammon 2009 Direct Testimony at 12.

? See North American Electric Reliability Corporation, Generation Availability
Data System. GADS Data Reporting Instruction, F-9.

10 There are other methods of calculating equivalent availability factors that take
into account scheduled and unscheduled deratings, some of which are for maintenance
derates. See generally, GADS Data Reporting Instructions.

" See Exhibit MIM-2.
12 Id.
Gammon 2009 Direct Testimony at 13
OO0 A3S-EQR
1 Marz 2008 Direct Testimony in 0783546-EQ at 16.

Gammon 2009 Direct Testimony at 17.
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MR. BREW: Thank you. With that, the witness
is available for examination.
COMMISSIONER EDGAR: Thank you.
Mr. Burnett.
MR. BURNETT: Thank you, ma'am.
CROSS EXAMINATION
BY MR. BURNETT:

0. Good morning, Mr. Marz. Mr. Marz, are you
aware of the fact that the Standard Offer Contract we
are discussing here today is supposed to be a contract
that a renewable producer can come in and sign without
any negotiations with PEF?

A. Yes, sir.

Q. Okay. Are you further aware that if a
renewable producer comes in and signs that Standard
Offer Contract, PEF is obligated by rule to accept that
contract, file it with the Commission and to perform
under that contract whether PEF wants to or not?

A. Yes.

Q. And are you aware, sir, that with respect to I
think all but one of the contracts that we have with
renewable energy providers, those providers have used
the Standard Offer Contract as a baseline for
negotiations and then worked on a negotiated contract

that better fits thelr needs?
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A. I don't have personal knowledge of that. I
will accept that if that is a representation you're
making, ves.

Q. Okay. And even you recognize, sir, that
something such as capacity factors and capacity payments
would rather be left for negotiation, that one size
doesn't fit all there, don't you?

A. Yes.

Q. Mr. Marz, you would agree with me I believe,
wouldn't you, that if PEF's customers pay for something,
they should get the full value of what they're paying
for; right?

A. Yes.

Q. And if the intent of the Standard Offer
Contract is to at least give the customers the value of
what they would otherwise get with the avoided unit,
shouldn't that intent be met?

A. May I hear that question again?

Q. Yes, sir. I'm asking you if the intent of the
Standard Offer Contract is to make sure that Florida,
that the Florida ratepayers at least get the value of
the avoided unit that they would have otherwise had
absent the Standard Offer Contract, don't you agree with
me that that intent should be met?

A. If that is the intent, yes.
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Q. Okay. And accept for me this question, if
that -- accept this assumption for this question. If
that intent is in fact the intent and it's reflected in
a statute or rule, policymakers would be able to change
that intent if they wanted to by changing that statute
or rule; correct?

A. Again, accepting that that, if that is the
intent, yes.

Q. Okay. Now I'm, I'm not an expert in this
field nor an engineer, so I'm going to use some simple
hypotheticals, if you would bear with me.

Would you agree with me, sir, that if someone
owes you $10 and they fail to pay you but I cover them
and pay you the $10 instead, you have not been
economically harmed?

A, Yes.

Q. Well, wouldn't you also agree with me then,
sir, that, all things being equal, if a renewable energy
producer wants to sell its renewable energy credit for
$10, it shouldn't care who it sells it to as long as it
gets its $10, if all other things are equal-?

A. Again, as in the premise in your question,
yes.

Q. Okay. I do have a question that I raised

earlier. If you could turn with me to your, your
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Exhibit 1, Page 22 of 49 in your prefiled testimony.

A. Yes, sir.

Q. Now I see at the bottom there Alternate 6.2.
Am I understanding your Alternate 6.2 is saying that you
accept a right of first refusal so long as it's under
the parameters that you reflect there on Page 22 of 497

A. If you look at my testimony on Page 17, I have
two alternatives. The first is that Section 6.2 be
taken out. The alternative, the second alternative is
if the Commission were to choose to maintain Section
6.2, I propose certain alterations to it.

And just one other thought. I understand that
Mr. Gammon in his rebuttal had moved from, had suggested
ten days as a period. And from the perspective of PCS
Phosphate that is acceptable so that you could change
the three days in here to ten days.

Q. Okay. So if I understand then correctly, if
we changed the three days to ten as they appear there on
6.2 and the Commissiorn accepted that, that dispute would
be over.

A. If the Commission chose to leave that
provision in, yes, sir.

Q. Okay. Again, bear with me for a second for
my, for my simple hypothetical. Would you agree with me

that if you need a battery to start your car and the
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battery is dead, you're not going to be able to start
your car?

A, Yes.

Q. Okay. Would you also agree with me that if
you need power to start up your power plant and that
power is not there, then you're not going to be able to
start up your power plant?

A. Yes.

MR. BURNETT: Okay. I'd like to, Madam Chair,
if I may, show the witness a document.
COMMISSIONER EDGAR: You may approach.

BY MR. BURNETT:

Q. Mr. Marz, do you have that document in front
of you?

A. Yes, sir.

Q. And is that an accurate representation of Page

22 of 49 of your Exhibit 17
A. For now I will assume you're referring to the
highlighted portion, which is paragraph 6.3, and to

that, yes. I have not compared all the others, but.

Q. Yes, sir. Just that highlighted section.
A. That's fine. Yes.
Q. Okay. By, by striking out the regquirement

there that I've highlighted in 6.3 that the renewable

energy provider shall not rely on interruptible standby
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service for starting up their requirements, aren't you,
aren't you exposing our customers and our company to the
same risk that I used in my simple hypothetical there

with the car battery?

A. You may be.

Q. I'm sorry, sir. I didn't hear you.

A. You may be.

Q. Okay. Mr. Marz, would you agree with me that

if I have good cause to believe that I may not get the
power that I'm paying for from the power company, let's
say, I should have the right to take my concerns
somewhere to make sure that I'm going to get the power
that I'm paying for, especially if I'm depending on that
power?

MR. BREW: Excuse me. That's a little bit
vague. Can you --

COMMISSIONEE EDGAR: Mr. Burnett, can you
rephrase?

MR. BURNETT: I'll give it a try.
BY MR. BURNETT:

Q. You would agree with me, sir, that if I'm
paying to get power, I'm a customer sitting at home and
I'm paying to get power from the power company and I
have good cause to believe that I'm not going to get the

power I'm paying for, I should have a forum to be able
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to address that or a mechanism to address my concerns;

right?
A. Generally speaking, vyes.
Q. Okay. Well, generally speaking then,

shouldn't PEF have the same right to make sure it's
going to get the power it's paying for from a renewable
energy producer if it has good cause to believe it will
not, especially if PEF is depending on that power?
A. Yes.
MR. BURNETT: Okay. Madam Chair, may I
approach?
COMMISSIONEE EDGAR: You may.
Mr. Burnett, while she is passing that out, do
we need to mark the prior document or this one?
MR. BURNETT: No, ma'am. They're all in
evidence. These are just to make things easier.
COMMISSIONER EDGAR: All right. Thank you.
BY MR. BURNETT:
Q. Mr. Marz, I showed you there Section 7.4.
It's Page 24 of 49 of your prefiled testimony and
exhibit, and I'll depend on you to tell me if I've, if

that's accurate or not.

A. It is the Page 24 of 49 in what has been
marked as, I believe -- is it Exhibit 7 or 8? I don't
recall.
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Q. Yes, sir.

A. Exhibit MJM-1 to my supplemental direct
testimony in this case. Yes.

Q. Yes, sir. Ckay. Thanks.

Sir, by the proposed changes you make to
Section 7.4, aren't ycu effectively denying Progress
Energy Florida the ability to come in and ask a
renewable energy producer to prove that their unit can
actually deliver the power that our customers are paying
for if there were a situation to where a previous test
had been conducted six months before?

A. Under the provisions of Section 7.4 that is
correct. However, you need to -- I did not loock at this
provision on its own. There are also provisions, for
example, if the unit has a force majeure outage,
following that force majeure you are able to request an
additional capacity test. If the unit were to go down
for a reason of force majeure of, let's say, two or
three months, at the conclusion of that within the force
majeure provisions you do have the right to request a
capacity test.

Q. Well, I appreciate that. But I think you said
that's correct to my original question with this
particular --

A. In this particular section, vyes.
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Q. Okay. Mr. Marz, if I'm going to, if I'm going
to pay a plant to sell me power for a number of years,
is it unreasonable to ask that plant to show me that it
could run for 24 hours without there being a problem

when it first comes into service?

A. If that is the design of the plant, it is not
unreasonable.
Q. Okay. Let me ask you this, sir. Another

hypothetical, if you pay $2,000 for a car that would get
you to work 350 days cf the year or $2,000 for a car
that would get you to work only 335 days of the year,
which one would you rather have?

A. Tongue slightly in cheek, I would suggest
neither because I'd prefer to only go to work about 220
days a year.

Q. I understand that. But if you had --

A. If T have to go 350 days a year, I would
prefer the one that was going to get me there all 350.
Q. I understand that, and I agree with you,

there, sir.

Well, if PEF's customers can pay for a power
plant that will be in service 350 days of the year for
the same price that they can get a plant that will only
be there for 335 days of the year, shouldn't they have

the 350-day plant if they're paying the same price?
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MR. BREW: Excuse me. Are we talking about a
plant that's available or running?

MR. BURNETT: Either is fine with me, sir.
Available.

THE WITNESS: If you are paying the same for
the two plants, you would prefer to have the one that is
either available or running 350 days a year because you
get more bang for your buck, so to speak.

MR. BURNETT: Madam Chair, may we approach?

CbMMISSIONER EDGAR: You may.

BY MR. BURNETT:

Q. Mr. Marz, if you'd look at an excerpt of Page
27 of 49 of your Exhikit 1 that I just showed you, and
I've highlighted a section there at 10.2. If, if the
renewable producer is getting paid like a unit that
would only be out for 15 days, aren't the ratepayers
having to cover that extra 15 days that you're getting
out of this? So aren't you effectively getting paid to
be there for 350 but you're only actually there 3357

A. If the underlying assumption is that I am
getting paid as if I were there 350 and the potential is
that I'm only there 335, ves.

MR. BURNETT: Okay. Now I'd like to -- Madam
Chair, if I may.

COMMISSIONER EDGAR: Yes.
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BY MR. BURNETT:

Q. Sir, I'm showing you what is Page 29 of 49 of
your Exhibit 1 to your prefiled testimony. I've
highlighted a section there in 11.1. My understanding
of this, and please tell me if I'm incorrect, I want to
make sure I'm understanding this right, is that the
renewable energy producer will not have to post a
security that would be in place for the entire life of
the contract; is that correct?

A. In terms of this provision, that is correct.

Q. Okay. I'm going to, I'm going to borrow a
term from Commissioner Argenziano here, but will you
please explain to these Commissioners and the people
listening at home why it's fair for them to bear the
risk of default and for them to bear the expense of
curing default instead of the entity that's causing the
default like you would have here if the renewable energy
producer failed to perform and there's no security
there?

A. If you'll bear with me just a minute. There
are two separate provisions that effectively deal
with -- one, you have labeled completion performance
security and then there is the termination provision or
a termination fee that is designed to recoup to the

extent that a customer has entered into a payment
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provision that requires you to make capacity payments
prior to that plant coming up. That provision is
permitted under the rule, as is a retention of security
until the plant or the renewable facility is completed
and proves through the capacity test process that it can
operate at the capacity level specified in the contract.

So there are two separate provisions. This
one is targeting the completion of the plant and its
successful ability to meet the capacity levels specified
in the contract. Undér the rule, if you'll notice I've
got in a bracketed section there adjusted to conform to
FPSC Rule 25-17.0832(4) (f) (1). And in that section it
specifies that upon completion of the plant and a
successful completion of the capacity test, the
completion security is to be returned to the renewable
energy provider. There are separate provisions which
are tied to the termination payment that you are
entitled to obtain security for. In the event that you
have made the early capacity payments and the facility
does not deliver, you may then recoup those from the
renewable producer.

Q. Well, I think I understood that, but let me

make sure that I understand your testimony, sir.

Is it your testimony here today that at all

times that this plant would be -- that this, whatever
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the plant is that signs the standard offer contract,
that at all times it would be running from the day it
starts the contract until the day the contract ends,
that Florida customers, our customers would be protected
and there would be some security that the utility could
draw upon if that entity defaulted and didn't deliver
the power it said it would?

A. Depending upon the creditworthiness of the
particular provider and how the creditworthiness
provisions are set up. Looking at the other provisions
of the rule in the contract the answer is vyes.

Q. Well, you said depending on the
creditworthiness, and I'm just trying to keep it simple
and break it down, sir. My question was is there a fund
of money out there that Progress Energy Florida will be
able to draw on at any time during the life of this
contract to cover the cost of replacement power if this
unit fails to deliver what it is supposed to?

A. I guess I was adding another caveat in there.
For example, in certain instances it depends -- and I
would have to go back and look carefully at the
creditworthiness provisions here. Some entities may not
be required to post credit or cash collateral, per se,
because of their status. For example, frequently AAA

companies are given what is referred to as an unsecured
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line of credit to cover -- because they are considered
good for a particular amount of money.

Now if, for example, this company or the
entity that you are purchasing from is a BBB minus, in
all instances the chances are they are going to have had
to have posted actual cash collateral or something else,
so the answer then is vyes.

Do you understand, sir?

Q. I do understand. And just to make sure,
again, for the people listening and for me that I
understand, so what you're saying is if an entity has
good enough credit, the answer to my question is no,
that amount of money will not be there?

A. It will not be being held by Progress Energy.
The assumption is if you are AAA rated credit, the money
is there.

Q. Okay. Well, you raised an interesting point,
because I think this is my last line of questioning with
you. In your Section 11.8 that you add as a new
section, a new proposed section to the contract, you
propose that if Progress Energy Florida's credit rating
dropped to a certain level that it should be required to
post a security, do you not?

A, Yes, sir.

Q. Do you know who would pay to post that
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security, who would bear the cost of that?

A, Progress Energy.

Q. And do you know who pays for the expenses that
Progress Energy reasonably incurs in the operation of
its business?

A. The ratepayers ultimately would pay through
working capital, if that type of -- if that type of an
adjustment is permitted by the Commission.

MR. BURNETT: Thank you. That's all I have.
COMMISSIONER EDGAR: Other questions from
staff?
MS. HARTMAN: We have a few questions.
CROSS EXAMINATION
BY MS. HARTMAN:

Q. Good morning, Mr. Marz. Can you briefly
describe the TREC marketplace for me?

A. By TREC marketplace, I assume you are
referring to -- sometimes they're called renewable
energy credits?

Q. Right.

A, Which are the attributes of renewable, or I
guess I would say nonenvironmentally damaging power
production sources, such as wind, hydro. In the case of
Florida it would include some of these manufacturing

facilities such as PCS Phosphate. And those -~ to my
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knowledge, those markets will vary right now across the
country. Some places have them, some places they are
more active than others.

Q. Okay, thank you.

Could you tell me who are the likely TREC
buyers and sellers?

A. Depending on the market, for example, in
Florida the likely buyers right now would, in all
likelihood, be the utilities. If the markets develop as
some people would like to see them develop, there could
be any number of buyers and sellers of those renewable
energy credits, ranging from utilities, the renewable
generators, to third-party trading shops such as Goldman
Sachs' shop, or UBS if they develop as some of the other
markets have.

Q. Do you know if the TREC marketplace has
changed over the last three years?

Let me clarify. Do you know if a larger
volume of TRECs have been offered by more sellers within
the last three years?

A, I do not know.

Q. Do you know if within the last three years
there has been a faster turnaround time in auction
markets?

A. Again, in reference to what you're referring
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to as TRECs, I do not know.

Q. Okay. Does the right of first refusal affect
the value of TRECs in the marketplace?

A. I would believe that it does, and part of that
belief comes from looking at what happens in the
capacity markets, for example. At the pipeline
regulated side, for example. Local distribution
companies have a right of first refusal when their
contract comes up for renewal. And what you will notice
is there are very few bidders on that capacity, because
everybody knows ultimately the LDC is going to come in
and in all probability take that contract at the maximum
length at the maximum rate.

Q. Might buyers in the TREC marketplace be less
likely to submit bids or offers on those TRECs they know
are subject to the right of first refusal?

A. I would anticipate they would be less likely
to, yes.

MS. HARTMAN: Thank you. That's all my
questions.

COMMISSIONER EDGAR: Mr. Brew.

MR. BREW: No redirect, Your Honor.

COMMISSIONER EDGAR: Commissioners?

Do we have exhibits?

MR. BREW: Yes, Commissioner. I'd like to
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move for admission exhibits that have been marked for
identification as 8, 9, and 10.
COMMISSIONER. EDGAR: Exhibits 8, 9, and
10 will be entered into the record at this time.
(Exhibit Numbers 8, 9, and 10 admitted into
the record.)

COMMISSIONER. EDGAR

Thank you.

THE WITNESS: Thank you.

COMMISSIONER EDGAR: Commissioners, do you
want to push forward or do you want a short stretch?

Okay. Mr. Burnett.

MR. BURNETT: I don't mean to upset you,
ma'am, but may we take just two minutes? I can be back
in two minutes.

COMMISSIONER EDGAR: I tell you what, let's
take five, because I could use a stretch myself. So we
will take five minutes, and we will be back.

(Recess.)

COMMISSIONER EDGAR: We are back on the
record.

Mr. Burnett, I believe it was your turn.

MR. BURNETT: Yes, ma'am. We would call Mr.
Gammon in rebuttal.

DAVID W. GAMMON

FLORIDA PUBLIC SERVICE COMMISSION

Mr. Marz, you're excused.

130




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

was called as a witness on behalf of Progress Energy
Florida, and having been duly sworn, testified as
follows:

DIRECT EXAMINATION
BY MR. BURNETT:

Q. Mr. Gammon, you realize you are still sworn in
under oath?

A. Yes, I do.

Q. Have you filed prefiled rebuttal testimony in
this proceeding?

A, Yes.

Q. Do you have a copy of your prefiled rebuttal
testimony with you?

A. Yes, I do.

Q. Do you have any changes to make to your
rebuttal testimony?

A. No.

Q. If I asked you the same guestions in your
rebuttal testimony today, would you give the same
answers that are in your prefiled rebuttal testimony?

A, Yes.

MR. BURNETT: Madam Chair, we request that the
prefiled rebuttal testimony be entered into the record
as if it was read today.

COMMISSIONER EDGAR: The prefiled rebuttal
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testimony of the witness will be entered into the record

as though read.
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PROGRESS ENERGY FLORIDA
Docket No. 080501-EQ

REBUTTAL TESTIMONY OF
DAVID W. GAMMON

March 25, 2009

INTRODUCTION

Please state your name, position and business address.
My name is David W. Gammon. I am a Senior Power Delivery Specialist for
Progress Energy Florida, Inc. (“PEF” or “the Company”). My business address is

P.O. Box 14042, St. Petersburg, Florida 33733.

Did you file direct testimony in this case?

Yes, I did.

Have you reviewed the testimony and exhibits filed by Martin Marz, the witness
testifying for White Springs Agricultural Chemicals, Inc., d/b/a/ PCS Phosphate
~ White Springs (“PCS Phosphate™)?

Yes, I have.

Did you agree with Mr. Marz’s testimony?
No, I do not for reasons that I have stated previously. Further, PCS’s continued

objections to PEF’s Standard Offer Contract have made it more difficult for other
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renewable generators because there is not an approved Standard Offer Contract in
place. For example, Vision Power came to PEF in 2008 and expressed a desire to
execute PEF’s Standard Offer Contract. Due to the fact that the Standard Offer
Contract was not approved at the time, however, PEF was not able to submit the
agreement as a Standard Offer Contract, but rather had to submit the agreement as a
negotiated contract.

In an effort to resolve PCS’s ongoing dispute with every standard offer
contract that PEF files, PEF has attempted to agree to a number of PCS’s suggested
changes even though PEF believes they are unnecessary. In my rebuttal testimony, I
will first address Mr. Marz’s proposed revisions to PEF’s Standard Offer Contract
that PEF can accept. I will then address the remaining suggested revisions

sequentially and explain the reasons that PEF cannot accept these changes.

ACCEPTED CHANGES

Could you please list the changes that Mr. Marz has suggested with which PEF
is willing to agree?

Yes.

Exhibit MIM — 1, Page 21 of 49; all suggested changes.

Exhibit MIM — 1, Page 25 of 49; Changes suggested in Section 7.6.

Exhibit MIM — 1, Pages 34, 35 and 36 of 49; generally PEF will agree to make the
default provisions bilateral, although PEF and PCS would need to finalize the details

of such changes.
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Exhibit MIM — 1, Page 41 of 49; PEF will agree to making this provision bilateral,
but PEF and PCS would need to finalize the details of such changes.
Exhibit MIM — 1, Page 42 of 49; all suggested changes.

Exhibit MJIM — 1, Page 46 of 49; all suggested changes.

REMAINING CHANGES

Can you please discuss the remaining changes proposed by Mr. Marz?
Yes. I will address them in order. The first proposed changes that PEF cannot accept
is in Exhibit MIM — 1, page 22 of 49. There are two changes on this page. The first
1s to Section 6.2 addressing the first right-of-refusal for RECs. Mr. Marz proposes to
either strike the first right-of-refisal language or make some changes to the language.
As I read Mr. Marz’s suggested alternative language for Section 6.2, I see two
changes. First, the phrase “... on terms and conditions acceptable to the RF/QF” was
added to the description of the bona fide offer. Second, the response time was
reduced from 30 days to 3 business days. In the same spirit of attempting to resolve
PCS’s ongoing protest, PEF is willing to accept Mr. Marz’s phrase of “... on terms
and conditions acceptable to the RF/QF.” Further, PEF is willing to accept a 10
business day response time given that the three days that Mr. Martz suggests is
unreasonably short.

The second proposed change on Page 22 of 49 is the deletion of Section 6.3.
As I have stated in my prior testimony, if the generating unit that is the subject of the

standard offer contract was off-line when PEF interrupted its interruptible customers,
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then the generating unit could not return to service, nor would it be supplying power
to PEF’s customers at precisely the time when the generation is required the most.
The standby service purchased must be firm stand-by service to assure there is power
available to start the unit. Without such a provision in place, PEF’s customers would
not be receiving the value they would be paying for. For this reason, PEF is not

willing to make Mr. Marz’s suggested change to delete Section 6.3.

Can you address the changes proposed by Mr. Marz in Exhibit MJM — 1 on
Page 24 of 49 regarding Commiitted Capacity Tests?
PCS has suggested the addition of a sentence to the end of Section 7.4 relating to
committed capacity tests. PEF can accept that proposed change up to the phrase “...
a twelve (12) month period must be for cause.”; however, PEF cannot accept Mr.
Marz’s suggested changes to the remainder of that sentence. The remainder of that
sentence would restrict PEF’s ability to request a Committed Capacity Test for cause.
Logically, PEF should be allowed to request a Committed Capacity Test anytime
within that 12 month window if there is reasonable cause to do so, and PCS should be
neutral to such a provision unless it expects in advance to have problems with its unit
that would constitute such cause.

The later part of the proposed sentence in this section suggests that PEF must
pay any of the generator’s incremental costs associated with a Committed Capacity
Test. The Standard Offer Contract already provides for energy payments for any

energy delivered to PEF. PEF’s ratepayers should not have to pay any additional
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energy costs to verify that a firm renewable generator can meet its contractual

obligations.

Can you address the changes proposed by Mr. Marz in Exhibit MJM — 1 on
Page 25 of 49 in Section 8.2 regarding the Committed Capacity Test?

Yes. Section 8.2 defines the requirements for a RF/QF to pass a Committed Capacity
Test including a requirement to operate at the Committed Capacity for 24 consecutive
hours. Mr. Marz has suggested the addition of the phrase “or for such other period as
the Parties may agree” and this change is not acceptable to PEF. The purchase of
capacity and energy through the Standard Offer Contract is to avoid or defer the
construction of an avoided unit and the purchased generation should be able to
operate like the unit that is being avoided. Through his proposed changes here, Mr.
Martz is suggesting that PEF’s customers should pay avoided unit pricing but not

receive the full benefit they would get with the actual avoided unit.

Can you address the changes proposed by Mr. Marz in Exhibit MJM — 1 on
Page 27 of 49 in Section 10.2 regarding the number of scheduled maintenance
days allowed per year?

Yes. Again, the Standard Offer Contract is intended to avoid or defer the
construction of a combined cycle unit as defined in Schedule 9 of PEF’s 2008 Ten-
Year-Site-Plan. The planned outage factor for the avoided unit is 4.1% or 15 days per

year. The scheduled maintenance in the Standard Offer Contract should be limited to
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the planned outage factor of the avoided unit. Again, PEF’s customers should get the

full value of what they are paying for.

Can you address the changes proposed by Mr. Marz in Exhibit MJM — 1 on
Page 29 of 49 in Section 11.1 regarding the Performance Security?

Yes. In his testimony filed in Docket No. 070235-EQ, Mr. Marz opined that the
Performance Security be set “associated with the expected level of loss”. Now, Mr.
Marz has apparently changed his mind and is suggesting that the Performance
Security is not required. PEF agrees with Mr. Martz’s first position, however as I
explained in my direct testimony, the required performance security amount does not
cover all the costs of the replacement energy, but merely offsets some of the costs that
are otherwise borne by PEF’s customers. The required performance security amount
protects PEF’s customers and offsets some of the costs for replacement capacity and
energy that are otherwise borne by PEF’s customers in the event that the renewable

generator fails.

Can you address the changes proposed by Mr. Marz in Exhibit MJM - 1 on
Page 31 and 32 of 49 regarding the creditworthiness?

Yes. This entire section appears to be adding creditworthiness requirements to PEF
when such requirements are unnecessary and are illogical. As I have explained
before in my previous testimony, PEF is merely acting as an agent for our customers
in the context of a standard offer contract where PEF is a “captive” counterparty.

Unlike PCS who can choose whether or not it wants to enter into a standard offer
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contract with PEF, PEF must accept valid standard offer contracts and must collect
the funds to pay for approved QF and renewable contracts from our customers to pay
those funds to the QF or renewable supplier. PEF’s creditworthiness is irrelevant in

this situation.

Does this conclude your testimony?

Yes.
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BY MR. BURNETT:

Q. Mr. Gammon, can you briefly summarize your
prefiled rebuttal testimony?

A. I can. My testimony specifically addresses
Progress Energy Florida's standard offer contract which
provides a comprehensive baseline of acceptable terms
and conditions for reriewable energy providers. Progress
Energy Florida's stancard offer contract has been
approved by this Commission time and time again without
protest and with no orie challenging its substance.

Recently, however, one company has protested
Progress Energy Floricda's standard offer contract. It
should be noted that PCS Phosphate doesn't use PEF's
standard offer contract, but instead has a contract with
PEF using a different mechanism.

For the past two years, PCS Phosphate has
challenged PEF's standard offer contract. Since the
beginning of their prctest, and having worked with PCS
in good faith, PCS has made 12 of PCS's proposed
20 changes to the standard offer contract. There are
eight changes that PCS has not made because we can't
accept them for two critical reasons. First, the
changes would hurt PEF's customers financially and,
second, PEF's customers would not get the full value of

what they paid for should the changes occur.
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In my direct and rebuttal testimony, I discuss
the eight remaining unacceptable changes that PCS
Phosphate wants to be made to the standard offer
contract. My testimony explains why these changes would
hurt PEF's customers and put them at risk. My testimony
walks you through each suggested provision and explains
in detail why PEF disagrees, and I'm happy to walk
through that analysis here with you today.

Simply said, a standard offer contract is a
contract that PEF must enter into without negotiation
with anyone and everyone who wants to sign it. Because
of this, PCS has suggested changes, changes that harm
PEF's customers are especially improper and should be
rejected.

Thank you, Commissioners. This concludes my
summary and I look forward to answering any questions
that you may have.

MR. BURNETT: Madam Chair, we tender Mr.
Gammon for cross-examination.

COMMISSIONEF. EDGAR: Mr. Brew.

MR. BREW: Commissioner, I've got no gquestions
for Mr. Gammon on his rebuttal.

COMMISSIONER EDGAR: Other questions from
staff?

MS. HARTMAN: We have no questions on

FLORIDA PUBLIC SERVICE COMMISSION
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rebuttal.

questions

exhibits.

I haven't

testimony

did that,

time.

parties?

COMMISSIONEFR. EDGAR: Commissioners, any
for this witness.

Seeing none. And I see no additional

MR. BURNETT: That's right. AaAnd to the extent
done so already, I would move his rebuttal
into evidence. No exhibits, though.
COMMISSIONEF. EDGAR: Okay. I believe that we
but so noted for the record.

Thank you. You are excused.

Staff, any cther matters at this time?

MS. HARTMAN: No, no more matters at this

COMMISSIONER. EDGAR: Okay. Anything from the

MR. BREW: No.

MR. BURNETT: No, ma'am.

COMMISSIONER EDGAR: Okay. Then, Ms. Hartman,

will you go over the dates for us, please.

MS. HARTMAN: The next critical dates are the

hearing transcripts should be ready and available

April 27th; the briefs are due May 18th; Staff's

recommendation is scheduled to be filed June 18th for

the agenda of June 30th with an order issuing July 20th.
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COMMISSIONER EDGAR: Thank you very much.
Okay.

Seeing no other matters, thank you to all,
this hearing is adjourned.

(The hearing concluded at 10:59 a.m.)
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STATE OF FLORIDA )
CERTIFICATE OF REPORTERS
COUNTY OF LEON )

WE, JANE FAUROT, RPR, and LINDA BOLES, RPR, CRR,
Official Commission Reporters, do hereby certify that
the foregoing proceeding was heard at the time and place
herein stated.

IT IS FURTHER CERTIFIED that we stenographically
reported the said proceedings; that the same has been
transcribed under our direct supervision; and that this
transcript constitutes a true transcription of our notes
of said proceedings.

WE FURTHER CERTIFY that we are not a relative,
employee, attorney or counsel of any of the parties, nor
are we a relative or employee of any of the parties'
attorneys or counsel connected with the action, nor are
we financially interested in the action.

DATED THIS 27th DAY OF April, 2009.

FAUROT, RPR

LINDA BOLES, RPR, CRR
ission Reporter Commission Reporter
) 413-6732 (850) 413-6734
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PEF’s Responses to
Staff’s First Set of Interrogatories
(Nos. 1 -6)
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BEFORE THE FLORIDA PIUBLIC SERVICE COMMISSION

Inre: Petition for waiver of Rule 25-17.250(1)

And (2Xa), FAC, which requires Progress Docket No. 080501-EI

Energy Florida to have a standard offer contract

Open until a request for proposal is issued for

same avoided unit in standard offer contract, Submitted for Filing: March 31, 2009
and for approval of standard offer contract.

PROGRESS ENERGY FLORIDA’S RESPONSES TO
STAFE’S FIRST SET OF INTERROGATORIES (NOS. 1-6)

Progress Energy Florida, Inc. (“PEF”), responds to Staff’s First Set of Interrogatories to

PEF (Nos. 1-6), as follows:

INTERROGATORIES
1. Identify all facilities that have executed Standard Offer Contracts with PEF within the
last ten years, indicating the facility owner, project size, generation technology, and

contract execution date.

Answer: In July, 2008 Vision Power executed PEF’s Standard Offer Contract and PEF
subsequently filed the executed Standard Offer Contract with the PSC. PSC staff felt that
because PEF’s Standard Offer Contract was not approved that PEF should re-file the
contract as a negotiated contract. PEF did so and the contract was approved by the PSC.
The Vision Power contract is for 40 MW and is expected to gasify biomass and utilize the
gas in a combined cycle unit.
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2. Identify all facilities that have executed negotiated contracts with PEF within the last

ten years, indicating the facility owner, project size, generation technology, and contract

execution date.

Answer:
Generation Contract Execution
Facility Owner Project Size (MW) Technology Date
Biomass Gas & 75 Gasified Waste July 25, 2007
Electric Wood
Biomass Gas & 75 Gasified Waste December 7, 2007
Electric #2 Wood
Florida Biomass 116 Pyrolysis of an April 28, 2006
Energy Group energy crop
G2 Energy Landfill Gas September 28, 2005
Horizon Energy 60 Gasification of August 5, 2008
municipal solid
waste
Jefferson Power 8 Mass burn of waste June 5, 2002
wood
Timber Energy 12.5 Mass burn of wood June 1, 2002
Resources waste
Vision Power 40 Gasification of July 23, 2008

biomass
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3. Please refer to page ten of the direct testimony of witness Gammon, regarding a
change in the requirement for planned outage notices. How is this change expected to

impact the renewable energy provider?

Answer: This change, from requiring a detailed plan to a good faith estimate, reduces the
burden on the renewable energy supplier.

3a. Would this change effect the daily operations of PEF?

Answer: It may. PEF attempts to schedule the maintenance of its own generating facilities
and the maintenance of the generating facilities that it has under contract in the spring and
fall when loads are their lowest. With a small time window, the maintenance outages must
be scheduled to ensure that enough generation is available to meet load at all times. Ifa
renewable supplier, particularly a large renewable supplier, opted to move its maintenance
outage with little or no notice to PEF, then PEF may find itself without enough generation
to meet load and would have to purchase additional power in the market assuming it was
available.
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4. Does the 20% reserve margin have any impact on the capacity factors for the various

units in the generating fleet utilized by PEI?

Answer: Typically, no. PEF maintains a 20% planning reserve margin to prudently plan
how our generation will serve our load requirements with a safety margin for reliability.
The capacity factors of our generating units are determined first by the system load and
then by each unit’s cost compared to all of the units in the generating fleet, and other
resources in the portfolio. PEF strives to serve our load obligation in a least cost manner,
where the least expensive units run first, and have a higher capacity factor.
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5. Why is it important that PEF know what type of fuel a renewable energy provider is
using?

Answer: PEF needs to know the type of fuel a renewable supplier is using to ensure that
the renewable provider qualifies for the Standard Offer Contract as prescribed in Rule 25-
17.25. Whereby, Rule 25-17.210 defines renewable generation as using the following as its
primary energy source: hydrogen produced from sources other than fossil fuels, biomass,
solar energy, geothermal energy, wind energy, ocean energy, hydroelectric power, or waste
heat from a commercial or industrial manufacturing process; where, biomass is defined as a
fuel source that is comprised of, but not limited to, combustible residues or gases from
forest products manufacturing, agricultural and orchard crops, waste products from
livestock and poultry operations and food processing, urban wood waste, municipal solid
waste, municipal liquid waste treatment operations, and landfill gas.

PSC Hearing Exhibit - 00000006



6.  Please refer to page 16 of Witness Gammon’s testimony. Is the load curve for PEF

sustained at the maximum for a period of several hours?

Answer: Yes, in the summer months the load remains high for several hours per day.

6a. Please explain why the general body of ratepayers would be negatively impacted if

the contracted facility were to provide 90 MW rather than 100MW over non-peak periods?

Answer: PEF’s ratepayers are paying for installed firm capacity that represents a unit that
PEF did not build, but would have been available 24 hours a day, 7 days a week (except for
planned and forced outages). Utilizing the combination of a firm capacity and energy
purchase power contract, a parallel operating agreement, interconnection standards and
performance standards allows purchased power to come close in representing an avoided
unit. Furthermore, system events can occur at any time. It may be necessary to request an
on-line contracted facility to deliver its full capacity amount during non-peak periods for
system reliability, which would represent how the avoided unit would have run. As such,
the ratepayer impact can be better seen in an example. If we assume that the avoided unit
capacity payment rate is $10/kW-month, then the monthly capacity payment for 100 MW
equals the product of $10/kW-month, 100 MW and 1,000 kW/MW or $1,000,000 per
month. If the contracted facility can only provide 90 MW at any given time, then the
ratepayers are paying $1,000,000 per month, but are only receiving 90% of a product they
are paying full price for.
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AFFIDAVIT

STATE OF FLORIDA )
)
COUNTY OF PINELLAS )

Betore me. the undersigned authority, personally appeared DAVID GAMMON,
who
(X)) is personally known to me, or

() produced as identification and who,

being duly sworn, deposes and says that the foregoing answers to Interrogatory Nos. | through 6
of Staff™s First Set of Interrogatories to Progress Energy Florida, Inc., in Docket No. 080501 -EI

arc truc and correct to the best of his knowledge, information and belief.

David Gammon

&An&:PUWI"_Dt j-.\; e 'é/P&Nm\ fﬁa‘/"

Title /

—_—
Notary Public
State of Florida

My commission Expires:
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PCS Phosphate’s Responses to
Staff’s First Request for
Production of Documents

(No. 1)

PSC Hearing Exhibit - 00000009




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for waiver of Rule 25-17.25(0(1) and DOCKET NO. 080501-EI
(2)(a), F.A.C., which requires Progress Energy

Florida to have a standard offer contract open

until a request for proposal is issued for same

avoided unit in standard offer contract,

and for approval of standard offer contract.

In re: Petition for approval of standard offer DOCKET NO. 070235-EQ
contract for purchase of firm capacity and energy

from renewable energy producer or qualifying

facility less than 100kW tariff, by Progress

Energy Florida, Inc. Dated: March 23, 2009

WHITE SPRINGS AGRICULTURAL CHEMICALS, INC.
d/b/a PCS PHOSPHATE — WHITE SPRINGS’ OBJECTIONS AND RESPONSES TO
FPSC STAFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to Florida Administratiori Code R. 28-106.206, Rule 1.340 of the Florida
Rules of Civil Procedure, White Springs A.gricultural Chemicals, Inc. d/b/a PCS Phosphate -
White Springs (“PCS Phosphate™) hereby serves its objections and responses to the Florida
Public Service Commission Staff’s (“Staff”’) First Request of Production of Documents (1)
and states as follows:

GENERAL OBJECTIONS

PCS Phosphate objects to any definitions or instructions that are inconsistent with PCS
Phosphate’s discovery obligations under applicable rules. If some question arises as to PCS
Phosphate’s discovery obligations, PCS Phosphate will comply with the applicable rules.
Additionally, PCS Phosphate generally objects to Staff’s discovery requests to the extent that
they call for data or information protected by the attomey-client privilege, the work product
doctrine, the accountant-client privilege, the trade secret privilege, or any other applicable

privilege or protection afforded by law. Finally, PCS Phosphate reserves the right to
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supplement any of its responses to Staff’s discovery requests if PCS Phosphate cannot locate
the answers immediately due to their magnitude and the work required to aggregate them, or
if PCS Phosphate later discovers additional responsive information during the course of this

proceeding.
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DOCUMENTS REQUESTED

1. Please provide a copy of the document referenced as the "EEI Master Agreement” on
page 19 of the testimony that was provided by Martin J. Marz on behalf of PCS
Phosphate - White Springs in docket No. 070235-EQ.

Response:

Attached is a copy of the EEI Master Power Purchase and Sale Agreement (Bates Nos.
PCS0001 — PCS0043).

Respectfully submitted,

s/ James W. Brew

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower

Washington, DC 20007-5201

Attorneys for
White Springs Agricultural Chemicals, Inc.
d/b/a PCS Phosphate - White Springs
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CERTIFICATE OF SERVICE

1 CERTIFY that a true and correct copy of the foregoing has been furnished by

Electronic Mail and/or U.S. Mail this 23rd day of March 2009, to the following:

Jean E. Hartman

Senior Attomey

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

John T. Burnett

Progress Energy Service Company, LLC
P.O. Box 14042

Saint Petersburg, FL 33733-4042

john.burnett@pgnmail.com

PCS Administration (USA), Inc.
Karnn S. Torain

Suite 400

1101 Skokie Boulevard
Northbrook 1L 60062

Paul Lewis, Jr.

Progress Energy Florida, Inc.

106 East College Avenue, Suite 800

Tallahassee, FL 32301-7740
aul.lewisir, ail.com

s/ James W. Brew

James W. Brew
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MASTER POWER PURCHASE AND SALE AGREEMENT

COVER SHEET

This Master Power Purchase and Sale Agreemeat (“Master Agreemeni” ) is made as of the following date:

(“Effective Date™). The Master Agreemeni. 1ogether with the exhibits, schedules and any

written supplements hereto. the Pantv A Tarift, if any. the Party B Tarit. it any. any designated collateral, credit
support or margin agreement or similar arrangement between the Parties and afl Transactions {(including anpy
confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as the ~Agreement.” The Parties

10 this Masrer greement are the following:

Name (~ " or "Panty A7)

Al Notices:

Street:

Ciy: Zip:

Attn: Contract Administration
Phone:

Facsimile:

Duns:

Federal Tax |D Number:

Invoices:
Atin:

Phone:

Facsimile:

Scheduling:
Aln:

Phone:

Jacsimile:

Payments:
Aln:

Phone:

Facsimile:

Wire Transfer:
BNK:

ABA:

ACCT:

Credit and Collections:
Attn:

Phone:

Facsimile:

With additiona) Notices of an Event of Detfault or
Potential Event of Default to:
Alttn:

Phone:

Facsimile:

Name (“Counterparty™ or ~Party B™)
All Notices:

Street:

City: Zip:

Attn: Contract Administration
Phone:

Facsimile:

Duns:

Federal Tax ID Number:

Invoices:
Attn;
Phone:
Facsimile:

Scheduling:
Atn:
Phone:
Facsimile:

Payments:
Atln:
Phone:
Facsimile:

Wire Transfer:
BNK:
ABA:
ACCT:

Credit and Collections:
Attn:
Phone:
Facsimile:

With additional Notices o an Event of Default or
Potential Event of Default to:

Altn:

Phone:

Facsimile:
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The Parties hereby agree that the General Terms and Conditions are incorporated herein. and to the following
provisions as provided for in the General Terms and Conditions:

Party A Tarilf Tarity Dated Docket Number

Party B Tarift Tarif¥ Dated Docket Number

Article Two

Transaction Terms and Conditions [} Optional provision in Section 2.4. 11 not checked. inapplicable.

Article Four

Remedies for Failure I} Accelerated Pavment of Damages. 11 not checked. inapplicable.
to Deliver or Receive

Article Five [} Cross Defauh for Panty A:
Events of Defauli: Remedies [} Party A: Cross Default Amount §
[} Other Entity; Cross Default Amoum §

[} Cross Detault for Party B:

1] Party B: Cross Default Amount §

[} Other Entity; Cross Default Amount §
5.6 Closcout Setoft
11 Option A (Applicable if ro other selection is made. )

[1 Oprion B - Aftiliates shall have the meaning set forth in the
Agreement unless othenvise specified as follows;

{1 Option C (No Scroif)

Article 8 8.1 Party A Credit Protection:
Credit and Collateral Requirements (a) Financial Information:
] Option A

[} Option B Specify:
I} Option C Specify:

{b) Credit Assurances:

[] Not Applicable
[} Applicable

(c) Collateral Threshoid:

[1 Not Applicable
11 Applicable
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If applicable. complete the following:

Party B Collateral Threshold: $ : provided. however. that
Pany B’s Collateral Threshold shall be zero if an Event of Default or
Potential Event of Default with respect to Party B has occurred and is
continuing.

Party B Independent Amount: §
Party B Rounding Amount: §
{d) Downgrade Event:

[} Not Applicable
i}  Applicable

if applicable. complete the following:

[} 11 shall be a Downgrade Event for Party B if Pasty B's Credit
Rating fails below from S&P or from
Moody s or il Parts B is not rated by either S&P or Moody™s

[1 Other:
Specity;

{e) Guarantor for Pantyv B:

Guarantee Amount;

8.2 Party B Credit Protection:

(a) Financial Information:
[} Option A

[1 Option B Speciiy:
i} Option C Specity:

(b) Credit Assurances:

I Not Applicable
[] Applicable

(c) Collateral Threshold:

1} Not Applicable
{1 Applicable

If applicable. complete the following:
Party A Collateral Threshold: § : provided. however, that
Party A’s Cofllateral Threshold shall be zero if an Event of Detfault or

Potential 2vent of Detault with respeet to Party A has occurred and is
continuing.

Pany A Independent Amouni: §

Party A Rounding Amount: §
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(d) Downgrade Event:

[} Wot Applicable
IJ Applicable

If applicable. complete the following:

I} 1t shall be a Downgrade Event for Party A if Party A’s Credit
Rating falls below ___from S&Por __ from
Moody s or if Party A is not rated by either S&P or Moody's

[} Other:
Specify;

(e} Guarznior for Party A:,

Guarantee Amount;

Article 10
Confidentiality {] Contidenmiality Applicable If not checked. inapplicable.
Schedule M
(] Party A is a Governmental Entity or Public Power System
|] Party B is a Governmental Entity or Public Power System
|} Add Section 3.6. I not checked. inapplicable
{] Add Section 8.6. I not checked. inapplicable
Other Changes Specify. i"any:
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IN WITNESS WHEREOF. the Panties have caused this Master Agreement 1o be dulv executed as of the date first

above written.

Pany A Name Party B Name

By: By:

Name: Name:

Title: Title:

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a

committee of representatives of Edison Electric Institute (“EE]”) and National Energy
Marketers Association (“NEM”) member companies to facilitate orderly trading in and

development of wholesale power markets,

Neither EEI nor NEM nor any member

company nor any of their agents, representatives or attorneys shall be responsible for its
use, or any damages resulting therefrom. By providing this Agreement EE1 and NEM do
not offer legal advice and all users are urged to consult their own legal counsel to ensure
that their commercial objectives will be achieved and their legal interests are adequately

protected.
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GENERAL TERMS AND CONDITIONS

ARTICLE ONE: GENERAL DEFINITIONS

1.1 “Affiliate” means, with respect 1o any person, any other person (other than an
individual) that. directly or indirectly, through one or more intermediaries. controls, or is
controlled by, or is under common control with, such person. For this purpose, “control” means
the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or
other equity interests having ordinary voting power.

1.2 "Agreement” has the meaning set forth in the Cover Sheet.

1.3 “Bankrupt™ means with respect to any entity. such entity (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause
of action under any bankrupicy, insolvency, reorganization or similar law, or has any such
petition filed or commenced against it. (ii)) makes an assignment or any general arrangement for
the benefit of creditors. (iii) otherwise becomes bankrupt or insolvent (however evidenced). (iv)
has a liquidator. administrator. receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay
its debts as they fail due.

1.4 “Business Day™ means any day excepl a Saturday. Sunday. or a Federal Reserve
Bank holiday. A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the
relevant Parnty's principal place of business. The relevant Party. in each instance unless
otherwise specified. shall be the Party from whom the notice. payment or delivery is being sent
and by whom the notice or payment or delivery is to be received.

1.5 “Buyer” means the Party 1o a Transaction that is obligated to purchase and
receive. or cause to be received, the Product, as specified in the Transaction.

1.6 —Call Option” means an Option entitling. but not obligating. the Option Buyer to
purchase and receive the Product from the Option Seller at a price equal to the Strike Price for
the Delivery Period for which the Option may be exercised, all as specified in the Transaction.
Upon proper exercise of the Option by the Option Buyer. the Option Seller will be obligated to
sell and deliver the Product for the Delivery Period for which the Option has been exercised.

1.7  ~Claiming Party™ has the meaning set forth in Section 3.3.

1.8 ~Claims™ means all third party claims or actions. threatened or filed and. whether
groundiess. false. fraudulent or otherwise, that directly or indirectly relate to the subject matter of
an indemnity. and the resulting losses, damages, expenses, attorneys’ fees and court costs,
whether incurred by settlement or otherwise, and whether such claims or actions are threatened
or filed prior 10 or afier the termination of this Agreement.

1.9 “Confirmation™ has the meaning set forth in Section 2.3.
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1.10 “Contract Price” means the price in $U.S. (unless otherwise provided for) to be
paid by Buyer to Seller for the purchase of the Product, as specified in the Transaction.

LIl “Costs™ means. with respect to the Non-Defaulting Party. brokerage fees.
commissions and other similar third party transaction costs and expenses reasonably incurred by
such Party either in terminating any arrangement pursuant to which it has hedged its obligations
or entering into new arrangements which replace a Terminated Transaction; and all reasonable
attorneys’ fees and expenses incurred by the Non-Defaulting Party in connection with the
termination of a Transaction.

1.12 “Credit Rating™ means, with respect to any entity, the rating then assigned to such
entity’s unsecured, senior long-term debt obligations (not supported by third party credit
enhancements) or if such entity does not have a rating for its senior unsecured long-term debt.
then the rating then assigned to such entity as an issues rating by S&P. Moody's or any other
rating agency agreed by the Parties as set forth in the Cover Sheet.

1,13 “Cross Default Amount™ means the cross default amount, if any. set forth in the
Cover Sheet for a Party.

1.14  “Defaulting Party™ has the meaning set forth in Section 5.1.

115 “Delivery Period” means the period of delivery for a Transaction, as specified in
the Transaction.

1.16  Delivery Point” means the point at which the Product will be delivered and
recerved. as specified in the Transaction.

1.17  “Downgrade Event™ has the meaning set forth on the Cover Sheet.
1.18 “Early Termination Date” has the meaning set forth in Section 5.2.
1.19  “Effective Date™ has the meaning set forth on the Cover Sheet.

1.20  “Equitable Defenses™ means any bankrupicy. insolvency. reorganization and other
laws affecting creditors” rights generally, and with regard to equitable remedies. the discretion of
the court before which proceedings to obtain same may be pending.

1.21  “Event of Default” has the meaning set forth in Section 5.1.

1.22  “FERC” means the Federal Energy Regulatory Commission or any successor
government agency.

1.23  “Force Majeure”™ means an event or circumstance which prevents one Party from
performing its obligations under one or more Transactions, which event or circumstance was not
anticipated as of the date the Transaction was agreed to, which is not within the reasonable
control of. or the result of the negligence of, the Claiming Party. and which, by the exercise of
due diligence. the Claiming Party is unable to overcome or avoid or cause to be avoided. Force
Majeure shall not be based on (i) the loss of Buyer's markets; (it) Buyer's inability economically
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to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv)
Seller’s ability to sell the Product at a price greater than the Contract Price. Neither Party may
raise a claim of Force Majeure based in whole or in part on curtailment by a Transmission
Provider unless (i) such Party has contracted for firm transmission with a Transmission Provider
for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is
due to “force majeure”™ or “uncontrollable force™ or a similar term as defined under the
Transmission Provider’s tariff: provided. however, that existence of the foregoing factors shall
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent
a showing of other facts and circumstances which in the aggregate with such factors establish
that a Force Majeure as defined in the first sentence hereof has occurred. The applicability of
Force Majeure to the Transaction is governed by the terms of the Products and Related
Definitions contained in Schedule P.

1.24  “Gains™ means, with respect 10 any Party, an amount equal to the present value of
the economic benefit to it, if any (exclusive of Costs). resulting from the termination of a
Terminated Transaction, determined in a commercially reasonable manner.

1.25  *“Guarantor” means, with respect to a Party, the guarantor, if any. specified for
such Party on the Cover Sheet.

1.26 “Interest Rate™ means, for any date, the lesser of (a) the per annum rate of interest
equal to the prime lending rate as may from time to time be published in The Wall Sireet Journal
under “Money Rates™ on such day (or if nat published on such day on the most recent preceding
day on which published). plus two percent (2%) and (b) the maximum rate permitied by
applicable law.

1.27  “Letter(s) of Credit” means one or more irrevocable. transferable standby letters
of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank
having a credit rating of at least A- from S&P or A3 from Moody’s, in a form acceptable to the
Party in whose favor the letter of credit is issued. Costs of a Letter of Credit shall be borne by
the applicant for such Letter of Credit.

1.28 “Losses” means, with respect to any Party, an amount equal to the present value
of the economic loss to it, if any (exclusive of Costs), resulting from termination of a Terminated
Transaction. determined in a commercially reasonable manner.

1.29  “Master Agreement” has the meaning set forth on the Cover Sheet.

1.30  “*Moody’s”™ means Moody’s Investor Services, Inc. or its successor.

1.31 “NERC Business Day™ means any day except a Saturday, Sunday or a holiday as
defined by the North American Electric Reliability Council or any successor organization
thereto. A NERC Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the
relevant Party’s principal place of business. The relevant Party. in each instance unless
otherwise specified, shall be the Party from whom the notice. payment or delivery is being sent
and by whom the notice or payment or delivery is to be received.
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1.32  “Non-Defaulting Party” has the meaning set forth in Section 5.2.

1.33 Offsetting Transactions™ mean any two or more outstanding Transactions,
having the same or overlapping Delivery Period(s). Delivery Point and payment date. where
under one or more of such Transactions, one Party is the Seller, and under the other such
Transaction(s), the same Party is the Buyer.

1.34  Option™ means the right but not the obligation to purchase or sell a Product as
specified in a Transaction.

1.35 “Option Buyer” means the Party specified in a Transaction as the purchaser of an
option, as defined in Schedule P.

1.36  ~Option Seller” means the Party specified in a Transaction as the seller of an
option . as defined in Schedule P.

1.37 ~Party A Collateral Threshold™ means the collateral threshold. if any. set forth in
the Cover Sheet for Party A.

1.38 “Party B Collateral Threshold”™ means the collateral threshold. if any. set forth in
the Cover Sheet for Party B.

1.39  “Party A Independent Amount™ means the amount , if any. set forth in the Cover
Sheet for Party A.

1.40  Party B Independent Amount™ means the amount . if any. set forth in the Cover
Sheet for Party B.

1.4} *“Party A Rounding Amount™ means the amount, if any. set forth in the Cover
Sheet for Party A.

1.42  ~Party B Rounding Amount” means the amount. if any, set forth in the Cover
Sheet for Party B.

1.43  “Party A Tariff” means the 1ariff, if any. specified in the Cover Sheet for Party A.
1.44  “Party B Tariff " means the tariff. if any. specified in the Cover Sheet for Party B.

1.45 ~Performance Assurance™ means collateral in the form of either cash. Letier(s) of
Credit, or other security acceptable to the Requesting Party.

1.46  “Potential Event of Default” means an event which. with notice or passage of time
or both. would constitute an Event of Default.

1.47  ~Product™ means electric capacity. energy or other product(s) related thereto as
specified in a Transaction by reference to a Product listed in Schedule P hereto or as otherwise
specified by the Parties in the Transaction.
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1.48  *“Put Option™ means an Option entitling, but not obligating, the Option Buyer to
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the
Delivery Period for which the option may be exercised, all as specified in a Transaction. Upon
proper exercise of the Option by the Option Buyer, the Option Seller will be obligated to
purchase and receive the Product.

1.49  “Quantity” means that quantity of the Product that Seller agrees to make available
or sell and deliver, or cause 10 be delivered. to Buyer. and that Buyer agrees to purchase and
receive. or cause to be received. from Seller as specified in the Transaction.

1.50 ~Recording™ has the meaning set forth in Section 2.4,

1.51  “Replacement Price” means the price at which Buyer, acting in a commercially
reasonable manner. purchases at the Delivery Point a replacement for any Product specified in a
Transaction but not delivered by Seller, plus (i) costs reasonably incurred by Buyer in purchasing
such substitute Product and (ii) additional transmission charges, if any, reasonably incurred by
Buyer to the Delivery Point. or at Buyer's option, the market price at the Delivery Point for such
Product not delivered as determined by Buyer in a commercially reasonable manner: provided.
however, in no event shall such price include any penalties. ratcheted demand or similar charges.
nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets or
market positions to minimize Seller’s hability. For the purposes of this definition. Buyer shall be
considered to have purchased replacement Product to the extent Buyer shall have entered into
one or more arrangements in a commercially reasonable manner whereby Buyer repurchases its
obligation to sell and deliver the Product to another party at the Delivery Point.

1.52  ~S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill.
Inc.) or its successor.

1.53 ~Sales Price”™ means the price at which Seller. acting in a commercially
reasonable manner. resells at the Delivery Point any Product not received by Buyer. deducting
from such proceeds any (i) costs reasonably incurred by Seller in reselling such Product and (ii)
additional transmission charges, if any. reasonably incurred by Seller in delivering such Product
10 the third party purchasers. or at Seller’s option. the market price at the Delivery Point for such
Product not received as determined by Seller in a commercially reasonable manner: provided.
however. in no event shall such price include any penalties. ratcheted demand or similar charges.
nor shall Seller be required 10 utilize or change its utilization of its owned or controlled assets.
including contractual assets. or markel positions to minimize Buyer’s liability. For purposes of
this definition. Seller shall be considered 1o have resold such Product to the exteni Seller shall
have entered into one or more arrangements in a commercially reasonable manner whereby
Seller repurchases its obligation to purchase and receive the Product from another party at the
Delivery Point.

1.54 “Schedule” or “Scheduling”™ means the actions of Seller, Buyer and/or their
designated representatives. including each Party’s Transmission Providers, if applicable. of
notifying. requesting and confirming to each other the quantity and type of Product to be
delivered on any given day or days during the Delivery Period at a specified Delivery Point.
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1.55 “"Seller” means the Party 1o a Transaction that is obligated to sell and deliver, or
cause to be delivered, the Product, as specified in the Transaction.

1.56  “Settlement Amount” means, with respect to a Transaction and the Non-
pefaullxng Party. the Losses or Gains. and Costs, expressed in U.S. Dollars, which such party
incurs as a result of the liquidation of a Terminated Transaction pursuant to Section 5.2.

1.57  “Sirike Price™ means the price to be paid for the purchase of the Product pursuant
to an Option.

1.58  “Terminated Transaction™ has the meaning set forth in Section 5.2.
1.59 “Termination Payment™ has the meaning set forth in Section 5.3.

1.60 “Transaction” means a particular transaction agreed to by the Partics relating to
the sale and purchase of a Product pursuant to this Master Agreement.

1.61  “Transmission Provider” means any entity or entities transmitting or transporting
the Product on behalf of Seller or Buyer to or from the Delivery Point in a particular Transaction.

ARTICLE TWO: TRANSACTION TERMS AND CONDITIONS

2.1 Transactions. A Transaction shall be entered into upon agreement of the Parties
orally or. if expressly required by either Party with respect to a particular Transaction, in writing.
including an electronic means of communication. Each Party agrees not 10 comest, or assert any
defense t1o. the validity or enforceability of the Transaction entered inlo in accordance with this
Master Agreement (i) based on any law requiring agreements to be in writing or to be signed by
the panties. or (ii) based on any lack of authority of the Party or any lack of authority of any
employee of the Party to enter into a Transaction.

2.2  Goveming Terms. Unless otherwise specifically agreed, each Transaction
between the Parties shall be governed by this Master Agreement. This Master Agreement
(including all exhibits, schedules and any written supplements hereto), . the Party A Tariff. if
any. and the Party B Tariff, if any. any designated collateral, credit support or margin agreement
or similar arrangement between the Parties and all Transactions (including any Confirmations
accepted in accordance with Section 2.3) shall form a single integrated agreement between the
Parties. Any inconsistency between any terms of this Master Agreement and any terms of the
Transaction shall be resolved in favor of the terms of such Transaction.

2.3 Confinnation Seller may confirm a Transaction by forwarding to Buyer by
facsimile within three (3) Business Days after the Transaction is entered into a confirmation
(“Confirmation™) substantially in the form of Exhibit A. If Buyer objects to any term(s) of such
Confirmation, Buyer shall notify Seller in writing of such objections within two (2) Business
Days of Buyer's receipt thereof, failing which Buyer shall be deemed to have accepted the terms
as sent. If Seller fails to send a Confirmation within three (3) Business Days afier the
Transaction is entered into. a Confirmation substantially in the form of Exhibit A. may be
forwarded by Buyer to Seller. If Seller objects to any term(s) of such Confirmation, Seller shall
notify Buyer of such objections within two (2) Business Days of Seller’s receipt thereof. failing
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which Seller shall be deemed o have accepted the terms as sent. 1f Seller and Buyer each send a
Confirmation and neither Party objects to the other Party’s Confirmation within two (2) Business
Days of receipt, Seller’s Confirmation shall be deemed to be accepted and shall be the
controlling Confirmation, unless (i) Seller’s Confirmation was sent more than three (3) Business
Days afier the Transaction was entered imo and (ii) Buyer's Confirmation was sent prior to
Seller’s Confirmation. in which case Buyer's Confirmation shall be deemed 10 be accepted and
shall be the controlling Confirmation. Failure by either Party to send or either Party to return an
executed Confirmation or any objection by either Party shall not invalidate the Transaction
agreed to by the Parties.

24  Additional Confirmation Terms. If the Parties have elected on the Cover Sheet to
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g.,
price or special transmission conditions), which modify or supplement the general terms and
conditions of this Master Agreement (e.g.. arbitration provisions or additional represemations
and warranties). such provisions shall not be deemed 10 be accepted pursuant to Section 2.3
unless agreed to either orally or in writing by the Parties; provided that the foregoing shall not
invalidate any Transaction agreed 1o by the Parties.

25 Recording. Unless a Party expressly objects to a Recording (defined below) at the
beginning of a telephone conversation, cach Party consents to the creation of a tape or electronic
recording (“Recording™) of all telephone conversations between the Parties to this Master
Agreement. and that any such Recordings will be retained in confidence, secured from improper
access. and may be submitted in evidence in any proceeding or action relating to this Agreement.
Each Party waives any further notice of such monitoring or recording. and agrees 10 potify its
officers and employees of such monitoring or recording and to obtain any necessary consent of
such officers and employees. The Recording. and the terms and conditions described therein, if
admissible. shall be the controlling evidence for the Parties” agreement with respect to a
particular Transaction in the event a Confirmation is not fully executed (or deemed accepted) by
both Parties. Upon full execution (or deemed acceptance) of a Confirmation. such Confirmation
shall control in the event of any conflict with the terms of a Recording, or in the event of any
conflict with the terms of this Master Agreement.

ARTICLE THREE: OBLIGATIONS AND DELIVERIES

3.1 Seller’s and Buyer's Obligations. With respect to each Transaction. Seller shall
sell and deliver, or cause 10 be delivered. and Buyer shall purchase and receive. or cause to be
received. the Quantity of the Product at the Delivery Point, and Buyer shall pay Seller the
Contract Price; provided, however, with respect to Options, the obligations set forth in the
preceding sentence shall only arise if the Option Buyer exercises its Option in accordance with
its terms. Seller shall be responsible for any costs or charges imposed on or associated with the
Product or its delivery of the Product up to the Delivery Point. Buyer shall be responsible for
any costs or charges imposed on or associated with the Product or its receipt at and from the
Delivery Point.

3.2  Transmission and Scheduling. Seller shall arrange and be responsible for
transmission service to the Delivery Point and shall Schedule or arrange for Scheduling services
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with its Transmission Providers, as specified by the Parties in the Transaction, or in the absence
thereof. in accordance with the practice of the Transmission Providers, to deliver the Product to
the Delivery Point. Buyer shall arrange ard be responsible for transmission service at and from
the Delivery Point and shall Schedule or arrange for Scheduling services with its Transmission
Providers to receive the Product at the Delivery Point.

3.3  Force Majeure. To the extent either Party is prevented by Force Majeure from
carrying out. in whole or part, its obligations under the Transaction and such Party (the
“Claiming Party™) gives notice and details of the Force Majeure to the other Party as soon as
practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be
excused from the performance of its obligations with respect 1o such Transaction (other than the
obligation to make payments then due or becoming due with respect to performance prior 1o the
Force Majeure). The Claiming Party shall remedy the Force Majeure with all reasonable
dispatch. The non-Claiming Party shall not be required to perform or resume performance of its
obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused
by Force Majeure.

ARTICLE FOUR: REMEDIES FOR FAILURE TO DELIVER/RECEJVE

4.1 Selier Failure. If Seller fails to schedule and/or deliver all or part of the Product
pursuant to a Transaction. and such failure is not excused under the terms of the Product or by
Buyer's failure to perform. then Seller shall pay Buyer, on the date payment would otherwise be
due in respect of the month in which the failure occurred or, if “Accelerated Payment of
Damages™ is specified on the Cover Sheet. within five (5) Business Days of invoice receipt. an
amount for such deficiency equal to the positive difference. if any. obtained by subtracting the
Contract Price from the Replacement Price. The invoice for such amount shall include a written
statement explaining in reasonable detail the calculation of such amount.

42 Buyer Failure. If Buyer fails to schedule and/or receive all or part of the Product
pursuant to a Transaction and such failure is not excused under the terms of the Product or by
Seller’s failure to perform. then Buyer shall pay Seller. on the date payment would otherwise be
due in respect of the month in which the failure occurred or, if “Accelerated Payment of
Damages™ is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, an
amount for such deficiency equal to the positive difference, if any, obtained by subtracting the
Sales Price from the Contract Price. The invoice for such amount shall include a written
statement explaining in reasonable detail the calculation of such amount.

ARTICLE FIVE: EVENTS OF DEFAULT; REMEDIES

5.1 Events of Default. An “Event of Default™ shall mean, with respect to a Panty (a
“Defaulting Party™), the occurrence of any of the following:

(a) the failure to make. when due. any payment required pursuant to this
Agreement if such failure is not remedied within three (3) Business Days
after written notice:
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(b) any representation or warranty made by such Party herein is false or

misleading in any material respect when made or when deemed made or
repeated;

(c)  the failure to perform any material covenant or obligation set forth in this
Agreement (except to the extent constituting a separate Event of Default,
and except for such Party’s obligations 10 deliver or receive the Product.
the exclusive remedy for which is provided in Anicle Four) if such failure
is not remedied within three (3) Business Days afier written notice:

(d) such Party becomes Bankrupt;

(e) the failure of such Party to satisfy the creditworthiness/collateral
requirements agreed lo pursuant to Article Eight hereof:

V3] such Party consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the
time of such consolidation, amalgamation, merger or transfer, the
resulting, surviving or transferee entity fails to assume all the obligations
of such Party under this Agreement to which it or its predecessor was a
party by operation of law or pursuant to an agreement reasonably
satisfactory to the other Party;

®) if the applicable cross default section in the Cover Sheet is indicated for
such Party. the occurrence and continuation of (i) a default, event of
default or other similar condition or event in respect of such Party or any
other party specified in the Cover Sheet for such Party under one or more
agreements or instruments. individually or collectively, relating to
indebtedness for borrowed money in an aggregate amount of not less than
the applicable Cross Default Amount (as specified in the Cover Sheet).
which results in such indebtedness becoming, or becoming capable at such
time of being declared. immediately due and payable or (ii) a default by
such Party or any other party specified in the Cover Sheet for such Party in
making on the due date therefor one or more payments, individually or
collectively. in an aggregate amount of not less than the applicable Cross
Default Amount (as specified in the Cover Sheet):

(h) with respect to such Party’s Guarantor, if any:

Q)] if any representation or warranty made by a Guarantor in
connection with this Agreement is false or misleading in any
material respect when made or when deemed made or repeated;

(iD) the failure of a Guarantor 10 make any payment required or to
perform any other material covenant or obligation in any guaranty
made in connection with this Agreement and such failure shall not
be remedied within three (3) Business Days after written notice;
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(i)  a Guarantor becomes Bankrupt;

(iv)  the failure of a Guarantor's guaranty to be in full force and effect
for purposes of this Agreement (other than in accordance with its
terms) prior to the satisfaction of all obligations of such Party
under each Transaction to which such guaranty shall relate without
the written consent of the other Party; or

) a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole
or in part. or challenge the validity of any guaranty.

5.2 Declaration of an_Early Termination Date_and Calculation of Settlement
Amounts. If an Event of Default with respect to a Defauiting Party shall have occurred and be
continuing, the other Party (the “Non-Defaulting Party™) shall have the right (i) to designate a
day. no earlier than the day such notice is effective and no later than 20 days after such notice is
effective, as an early termination date (“Early Termination Date™) to accelerate all amounts
owing between the Parties and to liquidate and terminate all, but not less than all, Transactions
(each referved to as a “Terminated Transaction™) between the Parties, (ii) withhold any payments
due to the Defaulting Party under this Agreement and (iii) suspend performance. The Non-
Defaulting Party shall calculate, in a commercially reasonable manner, a Settlement Amount for
each such Terminated Transaction as of the Early Termination Date (or. to the extent that in the
reasonable opinion of the Non-Defaulting Party certain of such Terminated Transactions are
commercially impracticable to liquidate and terminate or may not be liquidated and terminated
under applicable law on the Early Termination Date, as soon thereafter as is reasonably
practicable).

5.3 Net Out of Settlement Amounts. The Non-Defaulting Party shall aggregate all
Settlement Amounts into a single arount by: netting out (a) all Settlement Amounts that are due
10 the Defaulting Party, plus, at the option of the Non-Defauiting Party. any cash or other form of
security then available to the Non-Defaulting Party pursuant to Article Eight, plus any or all
other amounts due to the Defaulting Party under this Agreement against (b) all Settlememt
Amounts that are due to the Non-Defaulting Party, plus any or all other amounts due to the Non-
Defaulting Party under this Agreement, so that all such amounts shall be netted out to a single
liquidated amount (the “Termination Payment™) payable by one Party to the other. The
Termination Payment shall be due to or due from the Non-Defaulting Party as appropriate.

54 Notice of Pavment of Tennination Payment. As soon as practicable after a
liquidation. notice shali be given by the Non-Defaulting Party 10 the Defaulting Party of the
amount of the Termination Payment and whether the Termination Payment is due to or due from
the Non-Defaulting Party. The notice shall include a written statement explaining in reasonable
detail the calculation of such amount. The Termination Payment shall be made by the Party that
owes it within two (2) Business Days after such notice is effective.

5.5 Disputes With Respect to Termination Payment. If the Defaulting Party disputes
the Non-Defaulting Party’s calculation of the Termination Payment, in whole or in part, the
Defaulting Party shall, within two (2) Business Days of receipt of Non-Defaulting Party’s
calculation of the Termination Payment, provide to the Non-Defaulting Party a detailed written
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explanation of the basis for such dispute; provided, however. that if the Termination Payment is
due from the Defaulting Party. the Defaulting Party shall first transfer Performance Assurance to
the Non-Defaulting Party in an amount equal to the Termination Payment.

5.6 Closeout Setoffs.

Option A: After calculation of a Termination Payment in accordance with Section 5.3, if
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be
entitled. at its option and in its discretion, to (i) set off against such Termination Payment any
amounts due and owing by the Defaulting Party to the Non-Defaulting Party under any other
agreements. instruments or undertakings between the Defaulting Party and the Non-Defaulting
Party and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section
5.2, withhold payment of the Termination Payment to the Defaulting Party. The remedy
provided for in this Section shall be without prejudice and in addition to any right of setoff,
combination of accounts, lien or other right to which any Party is at any time otherwise entitled
(whether by operation of law, contract or otherwise).

Option B: Afier calculation of a Termination Payment in accordance with Section 5.3, if
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any
amounts due and owing by the Defaulting Party or any of its AfTiliates to the Non-Defaulting
Party or any of its Affiliates under any other agreements, instruments or undertakings between
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates
and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2,
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for
in this Section shall be without prejudice and in addition to any right of setoff, combination of
accounts. lien or other right to which any Party is at any time otherwise entitled (whether by
operation of law, contract or otherwise).

Option C: Neither Option A nor B shall apply.

57 Suspension of Performance. Notwithstanding any other provision of this Master
Agreement, if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and
be continuing. the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have
the right (i) to suspend performance under any or all Transactions: provided, however, in no
event shall any such suspension continue for longer than ten (10) NERC Business Days with
respect 10 any single Transaction unless an early Termination Date shall have been declared and
notice thereof pursuant to Section 5.2 given, and (ii) to the extent an Event of Default shall have
occurred and be continuing to exercise any remedy available at law or in equity.

ARTICLE SIX: PAYMENT AND NETTING

6.1 Billing Period. Unless otherwise specificaily agreed upon by the Parties in a
Transaction, the calendar month shall be the standard period for all payments under this
Agreement (other than Termination Payments and, if “Accelerated Payment of Damages™ is
specified by the Parties in the Cover Sheel, payments pursuant to Section 4.1 or 4.2 and Option
premium payments pursuant to Section 6.7). As soon as practicable afier the end of each month,

16

Version 2.1 ymodificd 4/25/00)
TCOPYRIGHT 2000 by the Edison Electric Institute and Navional Energy Marketers Association

PCS0019
PSC Hearing Exhibit - 00000032



each Party will render to the other Party an invoice for the payment obligations, if any, incurred
hereunder during the preceding month.

6.2  Timeliness of Payment. Unless otherwise agreed by the Parties in a Transaction,
all invoices under this Master Agreement shall be due and payable in accordance with each
Party’s invoice instructions on or before the later of the twentieth (20th) day of each month, or
tenth (10th) day afier receipt of the invoice or, if such day is not a Business Day, then on the next
Business Day. Each Party will make payments by electronic funds transfer, or by other mutually
agreeable method(s). to the account designated by the other Party. Any amounts not paid by the
due date will be deemed delinquent and will accrue interest at the Interest Rate, such interest to
be calculated from and including the due date to but excluding the date the delinquent amount is
paid in full.

6.3 Disputes and Adjustments of Invoices. A Party may, in good faith, dispute the
correctness of any invoice or any adjustment to an invoice, rendered under this Agreement or
adjust any invoice for any arithmetic or computational error within twelve (12) months of the
date the invoice, or adjustment 10 an invoice, was rendered. In the event an invoice or portion
thereof, or any other claim or adjustment arising hereunder. is disputed, payment of the
undisputed portion of the invoice shall be required to be made when due, with notice of the
objection given 10 the other Party. Any invoice dispute or invoice adjustment shall be in writing
and shall state the basis for the dispute or adjustment. Payment of the disputed amount shall not
be required until the dispute is resolved. Upon resolution of the dispute, any required payment
shall be made within two (2) Business Days of such resolution along with interest accrued at the
Interest Rate from and including the due date to but excluding the date paid. Inadvertent
overpayments shall be returned upon request or deducted by the Party receiving such
overpayment from subsequent payments. with interest accrued at the Interest Rate from and
including the date of such overpayment to but excluding the date repaid or deducted by the Party
receiving such overpayment. Any dispute with respect to an invoice is waived unless the other
Party is notified in accordance with this Section 6.3 within twelve (12) months after the invoice
is rendered or any specific adjustment to the invoice is made. If an invoice is not rendered
within twelve (12) months after the close of the month during which performance of a
Transaction occurred. the right to payment for such performance is waived.

6.4  Netting of Payments. The Parties hereby agree that they shall discharge mutual
debts and payment obligations due and owing 1o each other on the same date pursuant to all
Transactions through netting. in which case all amounts owed by each Party to the other Party
for the purchase and sale of Products during the monthly billing period under this Master
Agreement, including any related damages calculated pursuant to Article Four (unless one of the
Parties elects to accelerate payment of such amounts as permitted by Article Four), interest, and
payments or credits, shall be netted so that only the excess amount remaining due shalt be paid
by the Party who owes it.

6.5  Payment Obligation Absent Netting. If no mutual debts or payment obligations
exist and only one Party owes a debt or obligation to the other during the monthly billing period,
including, but not limited to, any related <lamage amounts calculated pursuant to Article Four,
interest, and payments or credits, that Party shall pay such sum in full when due.

17

Version 2.) {modificd 4/25/00)
CCOPYRIGHT 2000 by the Edison Electric Instituie and National Energy Marketers Association

PCS0020
PSC Hearing Exhibit - 00000033




6.6  Security. Unless the Party benefiting from Performance Assurance or a guaranty
notifies the other Party in writing. and except in connection with a liquidation and termination in
accordance with Article Five. all amounts netted pursuant 10 this Anticle Six shall not take into

account or include any Performance Assurance or guaranty which may be in effect to secure a
Party’s performance under this Agreement.

6.7  Payment for Options. The premium amount for the purchase of an Option shall
be paid within two (2) Business Days of receipt of an invoice from the Option Seller. Upon
exercise of an Option, payment for the Product underlying such Option shall be due in
accordance with Section 6.1.

6.8 Transaction Netting. 1If the Parties enter into one or more Transactions, which in
conjunction with one or more other outstanding Transactions, constitute Offsetting Transactions,
then all such Offsetting Transactions may by agreement of the Parties, be netted into a single
Transaction under which:

(a) the Party obligated to deliver the greater amount of Energy will deliver the
difference between the total amount it is obligated to deliver and the total
amount to be delivered to it under the Offsetting Transactions, and

®) the Party owing the greater aggregate payment will pay the net difference
owed between the Parties.

Each single Transaction resulting under this Section shall be deemed part of the single,
indivisible contractual arrangement between the parties, and once such resulting Transaction
occurs, outstanding obligations under the Offsetting Transactions which are satisfied by such
offset shall terminate.

ARTICLE SEVEN: LIMITATIONS

7.1 Limitation of Remedies. Liability and Damages. EXCEPT AS SET FORTH
HEREIN. THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE. AND ANY AND ALL IMPLIED WARRANTIES ARE
DISCLAIMED. THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND
MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE
REMEDY, THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES 1S EXPRESSLY PROVIDED
HEREIN OR IN A TRANSACTION, THE OBLIGOR’S LIABILITY SHALL BE LIMITED
TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN
PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR
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OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR
CONTRACT. UNDER ANY INDEMNITY PROVISION OR OTHERWISE. 1T IS THE
INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES
AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR
CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY,
WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER
ARE LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OR OTHERWISE OBTAINING AN
ADEQUATE REMEDY ]S INCONVENIENT AND THE DAMAGES CALCULATED
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR
LOSS.

ARTICLE EIGHT: CREDIT AND COLLATERAL REQUIREMENTS

8.1 Party A Credit Protection The applicable credit and collateral requirements shall
be as specified on the Cover Sheet. If no option in Section 8.1(a) is specified on the Cover
Sheet. Section 8.1(a) Option C shall apply exclusively. 1If none of Sections 8.1(b). 8.1(c) or
8.1(d) are specified on the Cover Sheet, Section 8.1(b) shall apply exclusively.

(a) Financial Information Option A: 1f requested by Party A, Party B shall
deliver (i) within 120 days following the end of each fiscal year. a copy of Party B’s annual
report containing audited consolidated financial statements for such fiscal year and (ii) within 60
days after the end of each of its firsi three fiscal quarters of each fiscal year, a copy of Party B's
quarterly report containing unaudited consolidated financial statements for such fiscal quarter.
In all cases the statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however. that should any
such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so long as Party B diligently pursues the preparation,
certification and delivery of the statements.

Option B: If requested by Party A, Party B shall deliver (i) within 120 days following the
end of each fiscal year, a copy of the annual report containing audited consolidated financial
statements for such fiscal year for the party(s) specified on the Cover Sheet and (i) within 60
days after the end of each of its first three fiscal quarters of each fiscal year. a copy of quarterly
report comtaining unaudited consolidated financial statements for such fiscal quarter for the
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent
accounting period and shall be prepared in accordance with generally accepted accounting
principles; provided, however., that should any such statements not be available on a timely basis
due to a delay in preparation or certification, such delay shall not be an Event of Default so long
as the relevant entity diligently pursues the preparation, certification and delivery of the
statements.

Option C: Party A may request from Party B the information specified in the Cover
Sheet.
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(b)  Credit Assurances. If Party A has reasonable grounds to believe that Party
B’s creditworthiness or performance under this Agreement has become unsatisfactory, Party A
will provide Party B with written notice requesting Performance Assurance in an amount
determined by Party A in a commercially reasonable manner. Upon receipt of such notice Party
B shall have three (3) Business Days to remedy the situation by providing such Performance
Assurance to Party A. In the event that Party B fails to provide such Performance Assurance, or
a guaranty or other credit assurance acceptable to Party A within three (3) Business Days of
receipt of notice, then an Event of Default under Article Five will be deemed to have occurred
and Party A will be entitled to the remedies set forth in Article Five of this Master Agreement.

(c)  Collateral Threshold. If at any time and from time to time during the term
of this Agreement (and notwithstanding whether an Event of Default has occurred), the
Termination Payment that would be owed to Party A plus Party B's Independent Amount. if any,
exceeds the Party B Collateral Threshold, then Party A, on any Business Day, may request that
Party B provide Performance Assurance in an amount equal to the amount by which the
Termination Payment plus Party B's Independent Amount, if any, exceeds the Party B Collateral
Threshold (rounding vpwards for any fractional amount to the next Party B Rounding Amount)
(“Party B Performance Assurance™). less any Party B Performance Assurance already posted
with Party A. Such Party B Performance Assurance shall be delivered to Party A within three
(3) Business Days of the date of such request. On any Business Day (but no more frequently
than weekly with respect to Letters of Credit and daily with respect 1o cash), Party B, at its sole
cost. may request that such Party B Performance Assurance be reduced correspondingly to the
amount of such excess Termination Payment plus Party B’s Independent Amount, if any,
(rounding upwards for any fractional amount to the next Party B Rounding Amount). In the
event that Party B fails to provide Party B Performance Assurance pursuant to the terms of this
Article Eight within three (3) Business Days. then an Event of Default under Article Five shall
be deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five
of this Master Agreement.

For purposes of this Section 8.1(c). the calculation of the Termination Payment shall be
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to
Party A, whether or not such amounts are due, for performance already provided pursuant to any
and all Transactions.

(d) Downgrade Event. If at any time there shall occur a Downgrade Event in
respect of Party B, then Party A may require Party B to provide Performance Assurance in an
amount determined by Party A in a commercially reasonable manner. In the event Party B shall
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party A within three (3) Business Days of receipt of notice, then an Event of Default shall be
deemed 10 have occurred and Party A will be entitled to the remedies set forth in Article Five of
this Master Agreement.

(e) If specified on the Cover Sheet, Party B shall deliver to Party A, prior to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form
reasonably acceptable to Party A.
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82 Party B Credit Protection The applicable credit and collateral requirements shall
be as specified on the Cover Sheet. If no option in Section 8.2(a) is specified on the Cover
Sheet, Section 8.2(a) Option C shall apply exclusively. If none of Sections 8.2(b), 8.2(c) or
8.2(d) are specified on the Cover Sheet, Section 8.2(b) shall apply exclusively.

(a) Financial Information Option A: If requesied by Party B, Party A shall
deliver (i) within 120 days following the end of each fiscal year. a copy of Party A’s annual
report containing audited consolidated financial statements for such fiscal year and (ii) within 60
days afier the end of each of its first three fiscal quarters of each fiscal year. a copy of such
Party’s quarterly report containing unaudited consolidated financial statements for such fiscal
quarter. In all cases the statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however, that should any
such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so long as such Party diligently pursues the
preparation, certification and delivery of the statements.

Option B: If requested by Party B, Party A shall deliver (i) within 120 days following the
end of each fiscal year, a copy of the annual report containing audited consolidated financial
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60
days afier the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly
report containing unaudited consolidated financial statements for such fiscal quarter for the
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent
accounting period and shall be prepared in accordance with generally accepted accounting
principles; provided. however. that should any such statements not be available on a timely basis
due to a delay in preparation or certification. such delay shall not be an Event of Default so long
as the relevant entity diligently pursues the preparation. certification and delivery of the
slatements.

Option C: Party B may request from Party A the information specified in the Cover
Sheet.

(b)  Credit Assurances. If Party B has rcasonable grounds to believe that Party
A’s creditworthiness or performance under this Agreement has become unsatisfactory, Party B
will provide Party A with written notice requesting Performance Assurance in an amount
determined by Party B in a commercially reasonable manner. Upon receipt of such notice Party
A shall have three (3) Business Days to remedy the sitvation by providing such Performance
Assurance to Party B. In the event that Party A fails to provide such Performance Assurance, or
a guaranty or other credit assurance acceptable to Party B within three (3) Business Days of
receipt of notice, then an Event of Default under Anticle Five will be deemed to have occurred
and Party B will be entitled to the remedies set forth in Article Five of this Master Agreement.

©) Collateral Threshold. If at any time and from time to time during the term
of this Agreement (and notwithstanding whether an Event of Default has occurred), the
Termination Payment that would be owed to Party B plus Party A’s Independent Amount, if any,
exceeds the Party A Collateral Threshold, then Party B. on any Business Day, may request that
Party A provide Performance Assurance in an amount equal to the amount by which the
Termination Payment plus Party A’s Independent Amount. if any, exceeds the Party A Collateral
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Threshold (rounding upwards for any fractional amount to the next Party A Rounding Amount)
(“Party A Performance Assurance™), less any Party A Performance Assurance already posted
with Party B. Such Party A Performance Assurance shall be delivered 1o Party B within three (3)
Business Days of the date of such request. On any Business Day (but no more frequently than
weekly with respect to Letters of Credit and daily with respect 10 cash), Party A, at its sole cost,
may request that such Party A Performance Assurance be reduced correspondingly to the amount
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding
upwards for any fractional amount to the next Party A Rounding Amount). In the event that
Party A fails to provide Party A Performance Assurance pursuant to the terms of this Article
Eight within three (3) Business Days, then an Event of Default under Article Five shall be
deemed 1o have occurred and Party B will be entitled to the remedies set forth in Article Five of
this Master Agreement.

For purposes of this Section 8.2(c). the calculation of the Termination Payment shall be
calculated pursuant to Section 5.3 by Party B as if all outstanding Transactions had been
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to
Party B, whether or not such amounts are due, for performance already provided pursuant to any
and all Transactions.

(d) Downgrade Event. I at any time there shall occur a Downgrade Event in
respect of Party A, then Party B may require Party A to provide Performance Assurance in an
amount determined by Party B in a commercially reasonable manner. In the event Party A shall
fail 1o provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party B within three (3) Business Days of receipt of notice, then an Event of Default shali be
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of
this Master Agreement.

) If specified on the Cover Sheet, Party A shall deliver to Party B, prior to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form
reasonably acceptable to Party B.

83 Grant_of Security Interest/Remedies. To secure its obligations under this
Agreement and to the extent either or both Parties deliver Performance Assurance hereunder,
each Party (a “Pledgor™) hereby grants to the other Party (the “Secured Party’™) a present and
continuing security interest in. and lien on (and right of setoff against). and assignment of. all
cash collateral and cash equivalent collateral and any and all proceeds resulting therefrom or the
liquidation thereof, whether now or hereafier held by, on behalf of, or for the benefit of, such
Secured Party, and each Party agrees to take such action as the other Party reasonably requires in
order to perfect the Secured Party’s first-priority security interest in, and lien on (and right of
setoff against), such collateral and any and all proceeds resulting therefrom or from the
liquidation thereof. Upon or any time after the occurrence or deemed occurrence and during the
continuation of an Event of Default or an Early Termination Date, the Non-Defaulting Party may
do any one or more of the following: (i) exercise any of the rights and remedies of a Secured
Party with respect to all Performance Assurance, including any such rights and remedies under
law then in effect; (ii) exercise its rights of setoff against any and all property of the Defaulting
Party in the possession of the Non-Defaulting Party or its agent; (iii) draw on any outstanding
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Letter of Credit issued for its benefit; and (iv) liguidate all Performance Assurance then held by
or for the benefit of the Secured Party free from any claim or right of any nature whatsoever of
the Defaulting Party. including any equity or right of purchase or redemption by the Defaulting
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of
any such rights or remedies to reduce the Pledgor’s obligations under the Agreement (the
Pledgor remaining liable for any amounts owing to the Secured Party after such application),
subject 10 the Secured Party’s obligation to return any surplus proceeds remaining after such
obligations are satisfied in full.

ARTICLE NINE: GOVERNMENTAL CHARGES

9.1 Cooperation Each Party shall use reasonable efforts to implement the provisions
of and to administer this Master Agreement in accordance with the intent of the parties to
minimize all taxes . so long as neither Party is materially adversely affected by such efforts.

9.2 Governmental Charges. Seller shall pay or cause to be paid all taxes imposed by
any government authority(“Governmental Charges™) on or with respect to the Product or a
Transaction arising prior to the Delivery Point. Buyer shall pay or cause to be paid all
Governmental Charges on or with respect to the Product or a Transaction at and from the
Delivery Point (other than ad valorem, franchise or income taxes which are related to the sale of
the Product and are, therefore. the responsibility of the Seller). In the event Seller is required by
law or regulation to remit or pay Governmental Charges which are Buyer's responsibility
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is
required by law or regulation to remit or pay Governmental Charges which are Seller’s
responsibility hereunder. Buyer may deduct the amount of any such Governmental Charges from
the sums due to Seller under Article 6 of this Agreement. Nothing shall obligate or cause a Party
to pay or be liable to pay any Governmental Charges for which it is exempt under the law.

ARTICLE TEN: MISCELLANEOUS

10.1  Term of Master Agreement. The term of this Master Agreement shall commence
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30
days” prior written notice; provided, however, that such termination shall not affect or excuse the
performance of either Party under any provision of this Master Agreement that by its terms
survives any such termination and. provided further, that this Master Agreement and any other
documenis executed and delivered hereunder shall remain in effect with respect to the
Transaction(s) entered into prior 10 the effective date of such termination until both Parties have
fulfilled all of their obligations with respect to such Transaction(s), or such Transaction(s) that
have been terminated under Section 5.2 of this Agreement.

10.2  Representations and Warranties. On the Effective Date and the date of entering
into each Transaction, each Party represents and warrants 10 the other Party that:

® it s duly organized, validly existing and in good standing under the laws
of the jurisdiction of its formation;
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(i)

(i)

(v)

)

(v

(vii)

(vhi)

()

it has all regulatory authorizations necessary for it to legally perform its
obligations under this Master Agreement and each Transaction (including
any Confirmation accepted in accordance with Section 2.3);

the execution, delivery and performance of this Master Agreement and
each Transaction (including any Confirmation accepted in accordance
with Section 2.3) are within its powers, have been duly authorized by all
necessary action and do not violate any of the terms and conditions in its
governing documents, any contracts to which it is a party or any law, rule,
regulation, order or the like applicable to it;

this Master Agreement, each Transaction (including any Confirmation
accepted in accordance with Section 2.3), and each other document
executed and delivered in accordance with this Master Agreement
constitutes its legally valid and binding obligation enforceable against it in
accordance with its terms; subject to any Equitable Defenses.

it is not Bankrupt and there are no proceedings pending or being
contemplated by it or, to its knowledge, threatened against it which would
result in it being or becoming Bankrupt;

there is not pending or. to its knowledge. threatened against it or any of its
Affiliates any legal proceedings that could materially adversely affect its
ability to perform its obligations under this Master Agreement and each
Transaction (including any Confirmation accepted in accordance with
Section 2.3);

no Event of Default or Potential Event of Default with respect 1o it has
occurred and is continuing and no such event or circumstance would occur
as a result of its entering into or performing its obligations under this
Master Agreement and each Transaction (including any Confirmation
accepted in accordance with Section 2.3);

it is acting for its own account, has made its own independent decision to
enter into this Master Agreement and each Transaction (including any
Confirmation accepted in accordance with Section 2.3) and as to whether
this Master Agreement and each such Transaction (including any
Confirmation accepted in accordance with Section 2.3) is appropriate or
proper for it based upon its own judgment, is not relying upon the advice
or recommendations of the other Party in so doing, and is capable of
assessing the merits of and understanding, and understands and accepts,
the terms, conditions and risks of this Master Agreement and each
Transaction (including any Confirmation accepted in accordance with
Section 2.3);

it is a “forward contract merchant”™ within the meaning of the United
States Bankruptcy Code;
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{x) it has entered into this Master Agreement and each Transaction (including
any Confirmation accepted in accordance with Section 2.3) in connection
with the conduct of ils business and it has the capacity or ability to make
or take delivery of all Products referred to in the Transaction to which it is
a Party:

(xi)  with respect to each Transaction (including any Confirmation accepted in
accordance with Section 2.3) involving the purchase or sale of a Product
or an Option. it is a producer. processor. commercial user or merchant
handling the Product, and it is entering into such Transaction for purposes
related to its business as such; and

(xi))  the material economic terms of each Transaction are subject to individual
negotiation by the Parties.

10.3 Title_ and Risk of Loss. Title to and risk of loss related to the Product shall
transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will deliver 10 Buyer
the Quantity of the Product free and clear of all liens. security interests, claims and
encumbrances or any interest therein or thereto by any person arising prior to the Delivery Point.

10.4 Indemnity. Each Party shall indemnify, defend and hold harmless the other Party
from and against any Claims arising from or out of any event. circumstance, act or incident first
occurring or existing during the period when control and title to Product is vested in such Party
as provided in Section 10.3. Each Party shall indemnify. defend and hold harmless the other
Party against any Governmental Charges for which such Party is responsible under Article Nine.

10.5 Assignment. Neither Party shall assign this Agreement or its rights hereunder
without the prior written consent of the other Party. which consent may be withheld in the
exercise of its sole discretion; provided. however, either Party may. without the consent of the
other Party (and without relieving itself from liability hereunder), (i) transfer, sell, pledge,
encumber or assign this Agreement or the accounts. revenues or proceeds hereof in connection
with any financing or other financial arrangements, (ii) transfer or assign this Agreement to an
affiliate of such Party which affiliate’s creditworthiness is equal to or higher than that of such
Party, or (iii) transfer or assign this Agreement to any person or entity succeeding to all or
substantially all of the assets whose creditworthiness is equal to or higher than that of such Party;
provided. however. that in each such case. any such assignee shall agree in writing to be bound
by the terms and conditions hereof and so long as the transferring Party delivers such tax and
enforceability assurance as the non-transferring Party may reasonably request.

10.6 Goveming Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES OF
THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED,
ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. EACH
PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WITH RESPECT TO
ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT.
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10.7 Notices. All notices, requests, statements or payments shall be made as specified
in the Cover Sheet. Notices (other than scheduling requests) shall. unless otherwise specified
herein, be in writing and may be delivered by hand delivery, United States mail, overnight
courier service or facsimile. Notice by facsimile or hand delivery shall be effective at the close
of business on the day actually received. if received during business hours on a Business Day,
and otherwise shall be effective at the close of business on the next Business Day. Notice by
overnight United States mail or courier shall be effective on the next Business Day after it was
sent. A Party may change its addresses by providing notice of same in accordance herewith.

10.8 General. This Master Agreement (including the exhibits, schedules and any
written supplements hereto), the Party A Tariff, if any, the Party B Tariff, if any, any designated
collateral, credit support or margin agreement or similar arrangement between the Parties and all
Transactions (including any Confirmation accepted in accordance with Section 2.3) constitute
the entire agreement between the Parties relating to the subject matter. Notwithstanding the
foregoing, any collateral, credit support or margin agreement or similar arrangement between the
Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be
incorporated herein by reference. This Agreement shall be considered for all purposes as
prepared through the joint efforts of the parties and shall not be construed against one party or
the other as a result of the preparation, substitution. submission or other event of negotiation,
drafting or execution hereof. Except to the extent herein provided for. no amendment or
modification to this Master Agreement shall be enforceable unless reduced to writing and
exccuted by both Parties. Each Party agrees if it seeks to amend any applicable wholesale power
sales tariff during the term of this Agreement. such amendment will not in any way affect
outstanding Transactions under this Agreement without the prior written consent of the other
Party. Each Party further agrees that it will not assert. or defend itself, on the basis that any
applicable tariff is inconsistent with this Agreement. This Agreement shall not impart any rights
enforceable by any third party (other than a permitted successor or assignee bound to this
Agreement). Waiver by a Party of any default by the other Party shall not be construed as a
waiver of any other default. Any provision declared or rendered unlawful by any applicable
court of law or regulatory agency or deemed unlawful because of a statutory change
(individually or cotlectively, such events referred to as “Regulatory Event™) will not otherwise
affect the remaining lawful obligations that arise under this Agreement; and provided, further,
that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement
in order to give effect to the original intention of the Parties. The term “including™ when used in
this Agreement shall be by way of example only and shall not be considered in any way to be in
limitation. The headings used herein are for convenience and reference purposes only. All
indemnity and audit rights shall survive the termination of this Agreement for twelve (12)
months. This Agreement shall be binding on each Party’s successors and permitted assigns.

10.9 Audit. Each Party has the right, at its sole expense and during normal working
hours, to examine the records of the other Party to the extent reasonably necessary to verify the
accuracy of any statement, charge or computation made pursuant to this Master Agreement. If
requested, a Party shall provide 1o the other Party statements evidencing the Quantity delivered
at the Delivery Point. If any such examination reveals any inaccuracy in any statement, the
necessary adjustments in such statement and the payments thereof will be made promptly and
shall bear interest calculated at the Interest Rate from the date the overpayment or underpayment
was made until paid; provided, however, that no adjustment for any statement or payment will be
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made unless objection to the accuracy thereof was made prior to the lapse of twelve (12) months
from the rendition thereof. and thereafier any objection shall be deemed waived.

10.10 Forward Contract. The Parties acknowledge and agree that all Transactions
constitute “forward contracts™ within the meaning of the United States Bankruptcy Code.

10.11 Confidentiality. If the Parties have elected on the Cover Sheet 10 make this
Section 10.11 applicable to this Master Agreement, neither Party shall disclose the terms or
conditions of a Transaction under this Masler Agreement to a third party (other than the Party’s
employees, lenders, counsel, accountants or advisors who have a need to know such information
and have agreed to keep such terms confidential) except in order to comply with any applicable
law, regulation, or any exchange, control area or independent system operator rule or in
connection with any court or regulatory proceeding; provided, however, each Party shall, to the
extent practicable, use reasonable efforts to prevent or limit the disclosure. The Parties shall be
entitled to all remedies available at law or in equity to enforce, or seek relief in connection with,
this confidentiality obligation.
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(THIS SCHEDULE 1S INCLUDED IF THE APPROPRIATE BOX ON THE COVER
SHEET IS MARKED INDICATING A PARTY IS A GOVERNMENTAL ENTITY OR

SCHEDULE M

PUBLIC POWER SYSTEM)

A.

B.

The Parties agree to add the following definitions in Article One.

“Act™ means X

“Governmental Entity or Public Power System™ means a
municipality, county, governmental board, public power authority, public
utility district, joint action agency, or other similar political subdivision or
public entity of the United States, one or more States or territories or any
combination thereof.

“Special Fund™ means a fund or account of the Governmental
Entity or Public Power System set aside and or pledged to satisfy the
Public Power System’s obligations hereunder out of which amounts shall
be paid to satisfy all of the Public Power System’s obligations under this
Master Agreememnt for the entire Delivery Period.

The following sentence shall be added to the end of the definition of “Force

Majeure™ in Article One.

C.
Section 10.2:

If the Claiming Party is a Governmental Entity or Public Power System.
Force Majeure does not include any action iaken by the Governmental
Entity or Public Power System in its governmental capacity.

The Parties agree to add the following representations and warranties 10

Further and with respect to a Party that is a Governmental Entity or
Public Power System, such Governmental Entity or Public Power System
represents and warrants to the other Party continuing throughout the term
of this Master Agreement. with respect to this Master Agreement and each
Transaction. as follows: (i) all acts necessary to the valid execution.
delivery and performance of this Master Agreement, including without
limitation, competitive bidding, public notice, election, referendum, prior
appropriation or other required procedures has or will be taken and
performed as required under the Act and the Public Power System’s
ordinances. bylaws or other regulations, (ii) all persons making up the
governing body of Governmental Entity or Public Power System are the
duty clected or appointed incumbents in their positions and hold such

' Cite the state enabling and other relevant statutes applicable to Governmental Entity or
Public Power System.
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positions in good standing in accordance with the Act and other applicable
law. (iii) eniry into and performance of this Master Agreement by
Governmental Entity or Public Power System are for a proper public
purpose within the meaning of the Act and all other relevant
constitutional, organic or other governing documents and applicable law,
(iv) the term of this Master Agreement does not extend beyond any
applicable limitation imposed by the Act or other relevant constitutional,
organic or other governing documents and applicable law. (v) the Public
Power System’s obligations to make payments hereunder are
unsubordinated obligations and such payments are (a) operating and
maintenance costs (or similar designation) which enjoy first priority of
payment at all times under any and all bond ordinances or indentures to
which it is a party, the Act and all other relevant constitutional, organic or
other governing documents and applicable law or (b) otherwise not subject
to any prior claim under any and all bond ordinances or indentures to
which it is a party, the Act and all other relevant constitutional, organic or
other governing documents and applicable law and are available without
limitation or deduction to satisfy all Governmental Entity or Public Power
System” obligations hereunder and under each Transaction or (¢) are to be
made solely from a Special Fund, (vi) entry into and performance of this
Master Agreement and each Transaction by the Govemnmental Entity or
Public Power System will not adversely affect the exclusion from gross
income for federal income ax purposes of interest on any obligation of
Governmental Entity or Public Power System otherwise entitled to such
exclusion, and (vii) obligations 10 make payments hereunder do not
constitute any kind of indebtedness of Governmental Entity or Public
Power System or create any kind of lien on, or security interest in, any
property or revenues of Governmental Entity or Public Power System
which. in either case. is proscribed by any provision of the Act or any
other relevant constitutional, organic or other governing documents and
applicable law, any order or judgment of any court or other agency of
government applicable to it or its assets, or any contractual restriction
binding on or affecting it or any of its assets.

The Parties agree to add the following sections to Article Three:

Section 3.4 Public Power System’s Deliveries. On the Effective
Date and as a condition 10 the obligations of the other Party under this
Agreement, Governmemal Entity or Public Power System shall provide
the other Party hereto (i) certified copies of all ordinances, resolutions,
public notices and other documents evidencing the necessary
authorizations with respect to the execution, delivery and performance by
Govemmental Entity or Public Power System of this Master Agreement
and (ii) an opinion of counsel for Governmental Entity or Public Power
System, in form and substance reasonably satisfactory to the Other Party,
regarding the validity, binding effect and enforceability of this Master
Agreement against Governmental Entity or Public Power System in
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Three:

E.

F

respect of the Act and all other relevant constitutional organic or other
governing documents and applicable law.

Section 3.5 No Immunity Claim. Governmental Entity or Public
Power System warrants and covenants that with respect to its contractual
obligations hereunder and performance thereof, it will not claim immunity
on the grounds of sovereignty or similar grounds with respect to itself or
its revenues or assets from (a) suit, (b) jurisdiction of count (including a
court located outside the jurisdiction of its organization), (c) relief by way
of injunction, order for specific performance or recovery of property, (d)
attachment of assets, or (e) execution or enforcement of any judgment.

If the appropriate box is checked on the Cover Sheet, as an altemative to selecting
one of the options under Section 8.3, the Parties agree to add the following section to Article

Section 3.6 Governmental Entity or Public Power System
Security. With respect to each Transaction, Governmental Entity or
Public Power System shall either (i) have created and set aside a Special
Fund or (ii) upon execution of this Master Agreement and prior to the
commencement of each subsequent fiscal year of Governmental Entity or
Public Power System during any Delivery Period, have obtained all
necessary budgetary approvals and centifications for payment of all of its
obligations under this Master Agreement for such fiscal year; any breach
of this provision shall be deemed to have arisen during a fiscal period of
Governmental Entity or Public Power System for which budgetary
approval or certification of its obligations under this Master Agreement is
in effect and, notwithstanding anything to the contrary in Anicle Four, an
Early Termination Date shall automatically and without further notice
occur hereunder as of such date wherein Governmental Entity or Public
Power System shall be treated as the Defaulting Party. Govemmental
Entity or Public Power System shall have allocated to the Special Fund or
its general funds a revenue base that is adequate to cover Public Power
System’s payment obligations hereunder throughout the entire Delivery
Period.

If the appropriate box is checked on the Cover Sheet, the Parties agree 1o add the

following section to Article Eight:

Section 8.4 Governmental Security. As security for payment and
performance of Public Power System’s obligations hereunder, Public
Power System hereby pledges, sets over, assigns and grants to the other
Party a security interest in all of Public Power System’s right, title and
interest in and to [specify collateral].
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G. The Parties agree to add the following sentence at the end of Section 10.6 -
Governing Law:

NOTWITHSTANDING THE FOREGOING, IN RESPECT OF THE
APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAWS
OF THE STATE OF 2 SHALL APPLY.

2 Insert relevant state for Govemmental Entity or Public Power System.
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SCHEDULE P: PRODUCTS AND RELATED DEFINITIONS

“Ancillary Services™ means any of the services identified by a Transmission Provider in
its transmission tariff as “ancillary services” including. but not limited to. regulation and
frequency response, energy imbalance, operating reserve-spinning and operating reserve-
supplemental, as may be specified in the Transaction.

~Capacity” has the meaning specified in the Transaction.

“Energy” means three-phase, 60-cycle altermating current electric energy, expressed in
megawatt hours.

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its
obligations to sell and deliver or purchase and receive without liability only to the extent that,
and for the period during which, such performance is prevented by Force Majeure. In the
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive
from the Party which failed to deliver/receive an amount determined pursuant to Article Four.

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided
for firm transmission with the transmission provider(s) for the Product in the case of the Seller
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery
Point 1o the ultimate sink. and (ii) such interruption or curtailment is due to “force majeure™ or
“uncontrollable force™ or a similar term as defined under the applicable transmission provider’s
tariff. This contingency shall excuse performance for the duration of the interruption or
curtailment notwithstanding the provisions of the definition of “Force Majeure™ in Section 1.23
1o the contrary.

“Firm Transmission Contingent - Delivery Point”™ means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for
firm transmission with the transmission provider(s) for the Product. in the case of the Seller. 10
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point
and (ii) such interruption or curtailment is due to “force majeure™ or “uncontrollable force™ or a
similar term as defined under the applicable transmission provider's tariff. This transmission
contingency excuses performance for the duration of the interruption or curtailment,
notwithstanding the provisions of the definition of “Force Majeure™ in Section 1.23 to the
contrary. Interruptions or curtailments of transmission other than the transmission either
immediately to or from the Delivery Point shall not excuse performance

“Firm (No Force Majeure)” means, with respect to a Transaction, that if either Party fails
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to
which performance is owed shall be entitled to receive from the Party which failed to perform an
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amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a
Firm (No Force Majeure) Transaction.

“Into (the “Receiving Transmission Provider™), Seller's Daily Choice™
means that, in accordance with the provisions set forth below, (1) the Product shall be scheduled
and delivered to an interconnection or interface (“Interface™) either (a) on the Receiving
Transmission Provider’s transmission system border or (b) within the control area of the
Receiving Transmission Provider if the Product is from a source of generation in that control
area, which Interface, in either case, the Receiving Transmission Provider identifies as available
for delivery of the Product in or into its control area; and (2) Seller has the right on a daily
prescheduled basis to designate the Interface where the Product shall be delivered. An “Into”
Product shall be subject to the following provisions:

i, Prescheduling and Notification Subject to the provisions of Section 6, not later
than the prescheduling deadline of 11:00 a.m. CPT on the Business Day before the next delivery
day or as otherwise agreed to by Buyer and Seller, Seller shall notify Buyer (“Seller’s
Notification™) of Seller’s immediate upstream counterparty and the Interface (the “‘Designated
Interface™) where Seller shall deliver the Product for the next delivery day. and Buyer shall
notify Seller of Buyer's immediate downstream counterparty.

2. Availability of “Firm_Transmission” to Buyer at Designated Interface; “Timely
Request for Transmission,” “ADI” and “Available Transmission™ In determining availability to
Buyer of next-day firm transmission (“Finn Transmission™) from the Designated Interface. a
“Timely Request for Transmission™ shall mean a properly completed request for Firm
Transmission made by Buyer in accordance with the controlling 1ariff procedures, which request
shall be submitted to the Receiving Transmission Provider no later than 30 minutes afier delivery
of Seller’s Notification, provided, however, if the Receiving Transmission Provider is not
accepting requests for Firm Transmission at the time of Seller’s Notification. then such request
by Buyer shall be made within 30 minutes of the time when the Receiving Transmission
Provider first opens thereafier for purposes of accepting requests for Firm Transmission.

Pursuant 1o the terms hereof, delivery of the Product may under certain circumstances be
redesignated to occur at an Interface other than the Designated Interface (any such alternate
designated interface, an “ADI") either (a) on the Receiving Transmission Provider's transmission
system border or (b) within the control area of the Receiving Transmission Provider if the
Product is from a source of generation in that control area. which ADI. in either case. the
Receiving Transmission Provider identifies as available for delivery of the Product in or into its
control area using either firm or non-firm iransmission, as available on a day-ahead or hourly
basis (individually or collectively referred to as “Available Transmission™) within the Receiving
Transmission Provider’s transmission system.

3. Rights of Buyer and Seller Depending Upon Availability of/Timely Request for
Firm Transmission

A. Timely Request for Firm Transmission made by Buyer, Accepted by the
Receiving Transmission Provider and Purchased by Buyer. If a Timely Request for Firm
Transmission is made by Buyer and is accepted by the Receiving Transmission Provider
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and Buyer purchases such Firm Transmission, then Seller shall deliver and Buyer shall
receive the Product at the Designated Interface.

i If the Firm Transmission purchased by Buyer within the Receiving
Transmission Provider’s transmission system from the Designated Interface
ceases 10 be available to Buyer for any reason, or if Seller is unable to deliver the
Product at the Designated Interface for any reason except Buyer's non-
performance, then at Seller’s choice from among the following, Seller shall: (a)
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead
basis, require Buyer to purchase such Firm Transmission from such ADI, and
schedule and deliver the affected portion of the Product to such AD] on the basis
of Buyer’s purchase of Firm Transmission, or (b) require Buyer to purchase non-
firm transmission, and schedule and deliver the affected portion of the Product on
the basis of Buyer’s purchase of non-firm transmission from the Designated
Interface or an AD] designated by Seller, or (¢) to the extent firm transmission is
available on an hourly basis, require Buyer to purchase firm transmission, and
schedule and deliver the affected portion of the Product on the basis of Buyer's
purchase of such hourly firm transmission from the Designated Interface or an
ADI designated by Seller.

ii. If the Available Transmission utilized by Buyer as required by
Seller pursuant to Section 3A(i) ceases to be available to Buyer for any reason,
then Seller shall again have those alternatives stated in Section 3A(i) in order to
satisfy its obligations.

i, Seller’s obligation to schedule and deliver the Product at an ADI is
subject to Buyer’s obligation referenced in Section 4B to cooperate reasonably
therewith. 1f Buyer and Seller cannot complete the scheduling and/or delivery at
an ADI. then Buyer shall be deemed to have satisfied its receipt obligations to
Seller and Seller shall be deemed to have failed its delivery obligations to Buyer,
and Seller shall be liable to Buyer for amounts determined pursuant to Article
Four.

v, In each instance in which Buyer and Seller must make alternative
scheduling arrangements for delivery at the Designated Interface or an ADI
pursuant to Sections 3A(i) or (ii). and Firm Transmission had been purchased by
both Seller and Buyer into and within the Receiving Transmission Provider’'s
transmission system as to the scheduled delivery which could not be completed as
a result of the interruption or curtailment of such Firm Transmission, Buyer and
Seller shall bear their respective transmission expenses and/or associated
congestion charges incurred in connection with efforts to complete delivery by
such alternative scheduling and delivery arrangements. In any instance except as
set forth in the immediately preceding sentence, Buyer and Seller must make
alternative scheduling arrangements for delivery at the Designated Interface or an
ADI under Sections 3A(i) or (ii), Seller shall be responsible for any additional
transmission purchases and/or associated congestion charges incurred by Buyer in
connection with such alternative scheduling arrangements.
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B. Timely Request for Firm Transmission Made by Buyer but Rejected by
the Receiving Transmission Provider. If Buyer's Timely Request for Firm Transmission
is rejected by the Receiving Transmission Provider because of unavailability of Firm
Transmission from the Designated Interface. then Buyer shall notify Seller within 15
minutes afier receipt of the Receiving Transmission Provider's notice of rejection
(“Buyer’s Rejection Notice™). If Buyer timely notifies Seller of such unavailability of
Firm Transmission from the Designated Interface. then Seller shall be obligated either (1)
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead basts,
to require Buyer to purchase (at Buyer's own expense) such Firm Transmission from
such ADI and schedule and deliver the Product to such ADI on the basis of Buyer's
purchase of Firm Transmission, and thereafier the provisions in Section 3A shall apply,
or (2) to require Buyer to purchase (at Buyer’s own expense) non-firm transmission, and
schedule and deliver the Product on the basis of Buyer’s purchase of non-firm
transmission from the Designated Interface or an ADI designated by the Seller, in which
case Seller shall bear the risk of interruption or cuntailment of the non-firm transmission;
provided, however, that if the non-firm transmission is interrupted or curtailed or if Seller
is unable to deliver the Product for any reason, Seller shall have the right to schedule and
deliver the Product to another ADI in order to satisfy its delivery obligations, in which
case Seller shall be responsible for any additional transmission purchases and/or
associated congestion charges incurred by Buyer in connection with Seller’s inability to
deliver the Product as originally prescheduled. If Buyer fails to timely notify Seller of
the unavailability of Firm Transmission, then Buyer shall bear the risk of interruption or
curtailment of transmission from the Designated Interface. and the provisions of Section
3D shall apply.

C. Timely Request for Firm Transmission Made by Buyer, Accepted by the
Receiving Transmission Provider and not Purchased by Buyer. If Buyer's Timely
Request for Firm Transmission is accepted by the Receiving Transmission Provider but
Buyer elects 10 purchase non-firm transmission rather than Firm Transmission to take
delivery of the Product, then Buyer shall bear the risk of interruption or curtailment of
transmission from the Designated Interface. In such circumstances, if Seller’s delivery is
interrupted as a result of transmission relied upon by Buyer from the Designated
Interface, then Seller shall be deemed to have satisfied its delivery obligations to Buyer,
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to
Seller for amounts determined pursuant to Article Four.

D. No Timely Request for Firm Transmission Made by Buyer, or Buyer Fails
to Timely Send Buyer’'s Rejection Notice. If Buyer fails to make a Timely Request for
Firm Transmission or Buyer fails to timely deliver Buyer's Rejection Notice, then Buyer
shall bear the risk of interruption or curtailment of transmission from the Designated
Interface. In such circumstances, if Seller’s delivery is interrupted as a result of
transmission relied upon by Buyer from the Designated Interface, then Seller shall be
deemed to have satisfied its delivery obligations to Buyer, Buyer shall be deemed to have
failed to receive the Product and Buyer shall be liable to Seller for amounts determined
pursuant to Article Four.

35

Version 2.1 (modified 4/25/00)
©OCOPYRIGHT 2000 by the Edison Electric Institwte and National Energy Marketers Association

PCS0038
PSC Hearing Exhibit - 00000051



4. Transmission

A. Seiler’'s Responsibilities.  Seller shall be responsible for transmission
required to deliver the Product to the Designated Interface or ADI, as the case may be. It
is expressly agreed that Seller is not required to utilize Firm Transmission for its delivery
obligations hereunder, and Seller shall bear the risk of utilizing non-firm transmission. If
Seller’s scheduled delivery to Buyer is interrupted as a result of Buyer's attempted
transmission of the Product beyond the Receiving Transmission Provider's system
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer,
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to
Seller for damages pursuant to Anticle Four.

B. Buyer’s Responsibilities. Buyer shall be responsible for transmission
required to receive and transmit the Product at and from the Designated Interface or ADI,
as the case may be, and except as specifically provided in Section 3A and 3B, shall be
responsible for any costs associated with transmission therefrom. If Seller is attempting
to complete the designation of an AD] as a result of Seller’s rights and obligations
hereunder, Buyer shall co-operate reasonably with Seller in order to effect such alternate
designation.

5. Force Majeure. An “Into”™ Product shall be subject to the “Force Majeure™
provisions in Section 1.23.

6. Muliiple Parties in Delivery Chain Involving a Designated Interface. Seller and
Buyer recognize that there may be muliple parties involved in the delivery and receipt of the
Product at the Designated Interface or ADI to the extent that (1) Seller may be purchasing the
Product from a succession of other sellers (“Other Sellers™), the first of which Other Sellers shall
be causing the Product to be generated from a source (“Source Seller”) and/or (2) Buyer may be
selling the Product 1o a succession of other buyers (“Other Buyers™). the last of which Other
Buyers shall be using the Product to serve its energy needs (“Sink Buyer™). Seller and Buyer
further recognize that in certain Transactions neither Seller nor Buyer may originate the decision
as to either (a) the original identification of the Designated Interface or ADI (which designation
may be made by the Source Seller) or (b) the Timely Request for Firm Transmission or the
purchase of other Available Transmission (which request may be made by the Sink Buyer).
Accordingly, Seller and Buyer agree as follows:

A. If Seller is not the Source Seller, then Seller shall notify Buyer of the
Designated Interface promptly after Seller is notified thereof by the Other Seller with
whom Seller has a contractual relationship, but in no event may such designation of the
Designated Interface be later than the prescheduling deadline pertaining to the
Transaction between Buyer and Seller pursuant to Section 1.

B. If Buyer is not the Sink Buyer, then Buyer shall notify the Other Buyer
with whom Buyer has a contractual relationship of the Designated Interface promptly
after Seller notifies Buyer thereof, with the intent being that the party bearing actual
responsibility to secure transmission shall have up to 30 minutes afler receipt of the
Designated Interface to submit its Timely Request for Firm Transmission.
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C. Seller and Buyer each agree that any other communications or actions
required to be given or made in connection with this “Into Product” (including without
limitation, information relating to an ADI) shall be made or taken promptly after receipt
of the relevant information from the Other Sellers and Other Buyers, as the case may be.

D. Seller and Buyer each agree that in certain Transactions time is of the
essence and it may be desirable to provide necessary information to Other Sellers and
Other Buyers in order to complete the scheduling and delivery of the Product.
Accordingly, Seller and Buyer agree that each has the right, but not the obligation, to
provide information at its own risk to Other Sellers and Other Buyers, as the case may be,
in order to effect the prescheduling, scheduling and delivery of the Product

“Native Load” means the demand imposed on an electric utility or an entity by the
requirements of retail customers Jocated within a franchised service territory that the electric
utility or entity has statutory obligation to serve.

“Non-Firm™ means, with respect to a Transaction, that delivery or receipt of the Product
may be interrupted for any reason or for no reason, without hability on the part of either Party.

“System Firm™ means that the Product will be supplied from the owned or controlled
generation or pre-existing purchased power assets of the system specified in the Transaction (the
“System”™) with non-finn transmission to and from the Delivery Point, unless a different
Transmission Contingency is specified in a Transaction. Seller’s failure to deliver shall be
excused: (i) by an event or circumstance which prevents Seller from performing its obligations,
which event or circumstance was not anticipated as of the date the Transaction was agreed to,
which is not within the reasonable contro] of, or the result of the negligence of. the Seller: (ii) by
Buyer's failure to perform; (iit) to the extent necessary to preserve the integrity of, or prevent or
limit any instability on, the System; (iv) to the extent the System or the control area or reliability
council within which the System operates declares an emergency condition, as determined in the
system’s. or the control area’s, or reliability council’s reasonable judgment: or (v) by the
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any
Transmission Contingency specified in a Transaction as excusing Seller’s performance. Buyer’s
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii)
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance.
In any of such events. neither party shall be liable to the other for any damages. including any
amounts determined pursuant to Article Four.

“Transmission Contingent” means, with respect to a Transaction, that the performance of
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be
payable including any amounts determined pursuant to Article Four, if the transmission for such
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from
the Seller’s proposed generating source tc the Buyer’s proposed ultimate sink, regardless of
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the
Product is firm or non-firm. If the transmission (whether firm or non-firm) that Seller or Buyer
is attempting to secure is from source to sink is unavailable, this contingency excuses
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller
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or Buyer has secured from source to sink is interrupted or curtailed for any reason, this
contingency excuses performance for the duration of the interruption or curtailmenm
notwithstanding the provisions of the definition of “Force Majeure™ in Article 1.23 1o the
contrary.

“Unit Firm” means, with respect to a Transaction, that the Product subject to the
Transaction is intended to be supplied from a generation asset or assets specified in the
Transaction. Seller’s failure 10 deliver under a ~Unit Firm™ Transaction shall be excused: (i) if
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines)
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent
Seller from performing its obligations, which event or circumstance was not anticipated as of the
date the Transaction was agreed to, and which is not within the reasonable control of, or the
result of the negligence of, the Seller or (iii) by Buyer's failure to perform. In any of such
events, Seller shall not be liable to Buyer for any damages. including any amounts determined
pussuant to Article Four.
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EXHIBIT A

MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER

This confirmation letter shall confirm the Transaction agreed to on .
between (“Party A} and (“Party B™)
regarding the sale/purchase of the Product under the terms and conditions as follows:

Seller:
Buyer:
Product:
Il Into . Seller’s Daily Choice
Il Firm (LD)
]] Firm (No Force Majeure)
] System Firm
(Specify System: )
I Unit Firm
(Specify Unit(s): )
] Other
il Transmission Contingency (1f not marked, no transmission contingency)
1 FT-Contract Path Contingency ] Seller 0 Buyer
i FT-Delivery Point Contingency il Seller 1] Buyer
0 Transmission Contingent i) Seller ] Buyer
§i Other transmission contingency
(Specify: )

Contract Quantity:

Delivery Point:

Contract Price:
Energy Price:
Other Charges:
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Confirmation Letter
Page 2

DeliQery Period:
Special Conditions:

Scheduling:

Option Buyer:

Option Seller:

Type of Option:

Strike Price:

Premium:

Exercise Period:

This confirmation letter is being provided pursuant to and in accordance with the Master
Power Purchase and Sale Agreement dated (the “Master Agreement™) between
Party A and Party B, and constitutes part of and is subject to the terms and provisions of such
Master Agreement. Terms used but not defined herein shall have the meanings ascribed to them
in the Master Agreement.

[Party A] [Party B}
Name: Name:
Title: Title:
Phone No: Phone No:
Fax: Fax:
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EXHIBIT NO. 5

DOCKET NO: 080501-EI
PARTY: PROGRESS ENERGY FLORIDA
DOCUMENT: PSC Phosphate’s responses to Staff’s First Set of Interrogatories in Docket

080501-EI - STIPULATED

PROFFERED BY: Staff

FLPS0 Staff
StaffSEX S S'Trpu_/a'fea(’
01]lJOT



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for waiver of Rule 25-17.250(1) and DOCKET NO. 080501-EI
(2)(a), F.A.C., which requires Progress Energy

Florida to have a standard offer contract open

until a request for proposal is issued for same

avoided unit in standard offer contract,

and for approval of standard offer contract.

In re: Petition for approval of standard offer DOCKET NO. 070235-EQ
contract for purchase of firm capacity and energy

from renewable energy producer or qualifying

facility less than 100kW taniff, by Progress

Energy Florida, Inc. Dated: March 23, 2009

WHITE SPRINGS AGRICULTURAIL CHEMICALS, INC.
d/b/a PCS PHOSPHATE — WHITE SPRINGS’ OBJECTIONS AND RESPONSES TO
FPSC STAFF’S FIRST SET OF INTERROGATORIES

Pursuant to Florida Administration Code R. 28-106.206, Rule 1.340 of the Florida
Rules of Civil Procedure, White Springs Agricultural Chemicals, Inc. d/b/a PCS Phosphate -
White Springs (“PCS Phosphate”) hereby serves its objections and responses to the Florida
Public Service Commission Staff’s (“Staff’) First Set of Interrogatories (1-8) and states as
follows:

GENERAL OBJECTIONS

PCS Phosphate objects to any definitions or instructions that are inconsistent with PCS
Phosphate’s discovery obligations under appiicable rules. If some question arises as to PCS
Phosphate’s discovery obligations, PCS Phosphate will comply with the applicable rules.
Additionally, PCS Phosphate generally objects to Staff’s discovery requests to the extent that
they call for data or information protected by thg.attgmey—client privilege, the work product

doctrine, the accountant-client privilege, the trade' secret privilege, or any other applicable

privilege or protection afforded by law. Finally, PCS Phosphate reserves the right to



supplement any of its responses to Staff’s discovery requests if PCS Phosphate cannot locate
the answers immediately due to their magnitude and the work required to aggregate them, or
if PCS Phosphate later discovers additional responsive information during the course of this

proceeding.



RESPONSES TO INTERROGATORIES

1. a. Should a renewable energy provider seek to generate the maximum possible
energy whenever its renewable generating plant is able to run?

Response:

The physical ability to operate is not the sole factor determining renewable energy
production. Although, generally speaking, any generator should attempt to maximize
production whenever it is economically beneficial to do so, a renewable energy producer
whose facilities are linked to a manufacturing process may find that its generation output is
limited by manufacturing schedules and related considerations. Also, the prices, terms and
conditions of its power sales agreement with its utility may serve to encourage or discourage
renewable energy production by influencing the overall economics of such production.

b. Please provide the reasoning for the response given for Interrogatory 1a.

Response:

See Response to 1.a above.



2. a. Based on the answers provided in Interrogatories la and 1b, would the
availability factor and the capacity factor tend to be about the same or how
much would they differ?

Response:

Availability and capacity factors may not “tend to be about the same,” and the
divergence between these measurements may not be expected to be uniform. As discussed in
response to Interrogatory 1.a., various variables may influence the operation of a particular
renewable energy facility (e.g., type of facility, ability of utility to take power and scheduling
of manufacturing process). These variables may have differing impacts on the availability
and capacity factors of the facility. Utility facilities will have different availability and
capacity factors as well, depending upon the type of unit, operating costs, dispatch protocols,
and other variables.

b. Please provide the reasoning for the response given for Interrogatory 2a.
Response:

See Response to 2.a. above.



3. a. Do the generators in the PEF fleet operate in the same manner as the renewable
generating plants?

Response:

No. Based on information and belief, PEF’s units generally operate on an economic
dispatch basis. Independent renewable generators in Florida are not centrally dispatched and
do not run on the basis of utility economic dispatch.

b. Please explain the similarities and differences between the operation of PEF’s
generators and the operation of renewable energy provider’s generators.

Response:

See Responses to 1.a., 2.a. and 3.a. above. Also, PEF recovers the capital costs of its
units in base rates without regard to a particular unit’s capacity factor. PEF power plant
operating costs similarly are recovered in base rates or through adjustment clause mechanisms
without regard to unit capacity factor. A renewable energy producer is not centrally
dispatched, but production may be limited by other factors as discussed.



4. a. Please explain how renewable energy providers operate with regard to
economic dispatch methodology.

Response:

A renewable generator will typically act consistent with economic dispatch if its
output is bid into a centralized market, or if it has agreed to be subject to economic dispatch
pursuant to a contractual arrangement with a utility. Absent those conditions, the renewable
generator will not be subject to economic dispatch by a utility.

b. How are the generators operated by a renewable energy provider impacted by
economic dispatch?

Response:

The avoided energy payments received by a renewable generating facility are based
upon a calculation of the economic value of the electricity generated by the utility, i.e. the
utility’s avoided cost of generation.

C. Please provide the reasoning for the response given for Interrogatory 4b.
Response:

See Response to 4.b. above.

d. For the generators in the PEF’s fleet, please explain how the availability factor
and the capacity factor will be similar to that for a renewable generator?

Response:

Generators in PEF’s fleet exhibit a range of availability and capacity factors for base
load and peaking units that will differ from availability and capacity factors of renewable
generators of varying technologies. The terms “availability factor” and “capacity factor” have
standard industry meanings that apply equally to PEF’s generation fleet and renewable energy
producers. Those meanings are discussed in both the Direct and Supplemental Direct
Testimony of Martin J. Marz.



5. a. Please explain why the generating units at the Hines Energy Facility and the
Tiger Bay Facility are used by Mr. Marz in his testimony filed in support of
PCS Phosphate as the basis for a comparison to the renewable energy
provider’s generating units.

Response:

Those units are not used as a comparison to renewable units. Rather, those units are
gas-fired combined cycle units that would operate in a manner consistent with the avoided
unit identified in both the 2007 and 2008 Ten Year Site Plans. Mr. Marz’ testimony uses
these to highlight the actual capacity factor of combined cycle units on the PEF system. They
serve as a benchmark to judge the reasonableness of the proposed Capacity Factor used to
establish a minimum capacity payment under the Standard Offer Contract.

b. Is the reserve margin of 20%, maintained by Florida investor-owned utilities to
insure reliability, included in the comparisons mentioned in Interrogatory Sa?

Response:

No. The Capacity Factor referenced in Interrogatory 5.a. reflects the calculation of the
actual capacity factor: MW generated divided by Capacity*Period Hours*100.

c. Does the reserve margin impact the capacity factor of the generating units
operated by the renewable energy provider? Please explain your response.

Response:

No. Capacity Factor measures actual generation as compared to total generation
available from the unit.



6. a. What is the meaning of the phrase “value of deferral contract” as associated
with the Standard Offer Contract offered by PEF?

Response:

It refers to the calculation methodology specified in Rule 25-17.0832, F. A.C..

b. Is the PEF Standard Offer Contract a value of deferral contract? Please explain
your agreement or disagreement.

Response:

Yes. Based on information and belief, the payment methodology is based upon the
methodology provided in Rule 25-17-0832, F.A.C..



7. a. Should the PEF Standard Offer Contract include capacity testing periods for
renewable generators? Please explain your answer.

Response:

Yes. Capacity tests after the initial test are a justifiable term of a Standard Offer
Contract. As explained in the Direct Testimony of Martin Marz, an annual test is acceptable
means for PEF to confirm the capacity of a facility. However, a second test in any one year,
if requested by PEF, should only be for cause, be no sooner than 6 months after the most
recent test and to the extent there are any incremental costs, those costs should be subject to
reimbursement by PEF.

b. Is a committed capacity test of limited duration, such as two hours, adequate?
Response:

The “adequacy” of a committed capacity test of limited duration wiil depend on the
technology utilized by the tested facility. The test pertod should, however, be of sufficient
duration, to provide a full assessment of the capacity that the facility is capable of providing.

c. Please explain how the capacity available for a few hours could replace a like
capacity portion of an avoided unit that is available on a 24 hour basis.

Response:

There is no claim in Mr. Marz’ testimony that capacity available only for a few hours
could replace a like portion of an avoided unit. A qualifying facility is not required to possess
identical operating characteristics as the avoided unit (just as utility coal, nuclear and
combustion turbine units do not possess like operating characteristics). The capacity value
should be based on an assessment of the operating characteristics of the renewable generators
particular unit. Several renewable technologies (e.g., waste heat, biomass) are available on a
“24-hour basis” and PCS Phosphate supports favoring such renewable technologies that can
respond during periods of high utility system demand.

d. How should the combined resources of the renewable generator combined with
other PEF generators be utilized to ensure that electric energy is provided at
least cost to the ratepayer?

Response:

Under the avoided cost terms of Rules 25-17.0825 and 25-17.0832, F.A.C., all
renewable energy production is paid on a least cost basis to ratepayers (i.e., fossil-fueled
based avoided costs), helps mitigate Florida’s reliance on natural gas for electric generation,
and improves environmental conditions. In a general sense, the FPSC pricing approach seeks
to obtain all of the benefits of renewable energy solely by paying the utility’s avoided cost.
Removing impediments to the development of renewable resources would further Florida
policies to obtain renewable resources at least cost and works in support of the policy of



increasing the use and availability of renewable resources. Commission policies that promote
maximum renewable energy production by existing facilities that are already connected to the
grid and require no further utility infrastructure investment and displace peaking generation,
will promote a least cost strategy.
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8. Please identify any witness(es) you intend to have testify in this proceeding
and state the subject matter of each witness’ testimony.

Response:

Mr. Martin J. Marz will testify as an expert on energy-related supply contracts and
will offer testimony regarding PEF’s proposed Standard Offer Contract’s terms and
conditions that present problems for developers of renewable generation and are contrary to
standard industry practice.

Respectfully submitted,

s/ James W. Brew

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower

Washington, DC 20007-5201

Attorneys for
White Springs Agricultural Chemicals, Inc.
d/bla PCS Phosphate - White Springs
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AFFIDAVIT

STATE OF TEXAS)

COUNTY OF HARRIS) J
I hereby certify that on thisc77 =& day of / ; :/4 4 *’/ , 2009, before me, an

officer duly authorized in the State and County aforesaid to take acknowledgments, personally
appeared Martin J. Marz, who is personally known to me, and he/she acknowledged before me
that he/she provided the answers to interrogatory number(s) / - 2 from STAFF'S
FIRST SET OF INTERROGATORIES TO WHITE SPRINGS AGRICULTURAL
CHEMICALS, INC. D/B/A PCS PHOSPHATE - WHITE SPRINGS (NOS. 1 - 7) in Docket
No(s). 080501-El, and that the responses are true and correct based on his/her personal
knowledge.

In Witness Whereof, T have hereunto set my hand and seal in the State and County

aforesaid as of this 2 8 rd day of Mareh , 2009,

Notary Public

State of Texas

My Commission Expires:

_SlFtLMhLI_LL___Mﬂ____



CERTIFICATE OF SERVICE

I CERTIFY that a true and correct copy of the foregoing has been furnished by

Electronic Mail and/or U.S. Mail this 23rd day of March 2009, to the following:

Jean E. Hartman John T. Bumnett

Senior Attorney Progress Energy Service Company, LLC
Florida Public Service Commission P.O. Box 14042

2540 Shumard Oak Blvd. Saint Petersburg, FL 33733-4042
Tallahassee, FL 32399-0850 john.burnett@pgnmail.com

PCS Administration (USA), Inc. Paul Lewis, Jr.

Karin S. Torain Progress Energy Florida, Inc.

Suite 400 106 East College Avenue, Suite 800
1101 Skokie Boulevard Tallahassee, FL 32301-7740
Northbrook IL 60062 paul.lewisir@pgnmail.com

s/ James W. Brew
James W. Brew
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for approval of standard )

offer contract for purchase of firm capacity ) Docket No. 070235-EQ
and energy from renewable energy producer ) Filed: July 2, 2007

or qualifying facility less than 100 kW tariff, )

by Progress Energy Florida, Inc. )

PETITION TO INTERVENE,

PROTEST OF PROPOSED AGENCY ACTION AND
PETITION FOR FORMAL ADMINISTRATIVE HEARING OF
WHITE SPRINGS AGRICULTURAL CHEMICALS, INC. D/B/A
PCS PHOSPHATE — WHITE SPRINGS

Pursuant to Sections 120.569 and 120.57(1), Florida Statutes, and Rules 25-
22.039 and 28-106.201, Florida Administrative Code, White Springs Agricultural
Chemicals, Inc. d/b/a PCS Phosphate — White Springs (“PCS Phosphate”), through
its undersigned attorney, files its Petition to Intervene and Protest to Commission
Order No. PSC-07-0493-TRF-EQ, which approved the Standard Offer Contract of
Progress Energy Florida (“PEF”) for energy and capacity purchased from renewable

energy and small qualifying facilities. In support thereof, PCS Phosphate states as

follows:
1. The name and address of the affected agency is:
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
2. The name and address of the petitioner is:

White Springs Agricultural Chemicals, Inc.
d/b/a PCS Phosphate — White Springs
15843 SE 78" Street, P.C. Box 300

White Springs, Florida 32096

FLORIDA PUBLIC SERV, ICE COMMISSION

POCKET No. 0 §05Df £ Fexcnnimrr Ii ]
COMFPANY r ey
= QEJ;—«QQ en (D DOCUMENT NUMBER-CATE
DATE DOQ '/4, \E)J:"~—0‘—“QMQQ_G_JOOG '-D JGCUMENT
S 008 1Y FEB-28

FPSC-COMMISSION CLERK




3. All pleadings, motions, orders and other documents directed to the

petitioner should be served on:

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Kitts & Stone, P.C.
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower

Washington, D.C. 20007-5201

Phone: (202) 342-0800

Fax: (202) 342-0807
jbrew@bbrslaw.com
ataylor@bbrslaw.com

Karin S. Torain

PCS Administration (USA), Inc., Suite 400
1101 Skokie Boulevard

Northbrook, TL 60062

Phone: (847) 849-4291

Fax: (847) 849-4663
KSTorain@Potashcorp.com

Notice of Receipt of Agency Action

4, PCS Phosphate received notice of the Commission’s proposed agency

action on or about June 12, 2007.

Statement of Affected Interests

5. PCS Phosphate is a manufacturer of fertilizer products with plants and
operations in or near White Springs, Florida that are located within PEF’s electric
service territory.! PCS Phosphate reccives electric service under various PEF tariffs.
In addition, PCS Phosphate uses waste heat recovered from the manufacture of

sulfuric acid to cogenerate electric energy. This electric energy production is

! PCS Phosphate mines phosphate ore on approximately 100,000 acres (160 square

miles) located in Hamilton County, Florida, and employs approximately 1,185
individuals.
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considered renewable energy pursuant to Section 366.91(2)(b), Florida Statutes.
PCS both uses that renewable energy to offset its load and sells excess energy to

PEF.

6. In the above-referenced docket, Commission Order No. PSC-07-
0493-TRF-EQ (the “Order”) approved PEF’s Standard Offer Contract for
purchasing firm capacity and energy from renewable energy producers and
qualifying facilities with a capacity less than 100 MW. This Standard Offer
Contract is intended to implement Section 366.91, Fla. Statutes, which articulates
an express state policy to promote renewable energy production. The PEF Standard
Offer Contract, however, will undermine rather than effectuate that policy. The
Standard Offer Contract imposes unnecessary and onerous terms, and offers
contract payments that are understated and inadequate. Collectively, those prices
and terms will have a chilling effect on renewable energy development and

production.

7. Further, PEF’s standard offer capacity payments are linked to the
utility’s decision first announced in its 2007 Ten Year Siting Plan (“TYSP”) to
abandon a planned coal-fired generation addition for 2013. PEF instead will rely
on increased power purch‘ases and natural gas-fired generation. This change in
course shown in the 2007 TYSP will lead to a PEF system that gets 44% of its
energy from oil- and gas-fired generation (compared to 32% today). This year’s
TYSP charts a course wholly at odds with express Florida policy to reduce its
already excessive reliance on natural gas and restore a more balanced generation
fuel mix. That TYSP policy, which is not sustainable, understates the full avoided

cost that should be reflected in the renewable standard offer.




Disputed Issues of Material Fact and Law

8. Disputed issues of material fact and law include, but are not limited to,

the following:

9. PEF’s Avoided Costs Rates Are Understated: On the same day that PEF
submitted its petition to approve its Standard Offer Contract, the utility also submitted
the 2007 version of its TYSP. For purposes of this proceeding, the 2007 TYSP
contained one significant change from the 2006 TYSP. Specifically, in the new TYSP,
PEF removed two supercritical coal-fired generating units from its planned generation
capacity additions. Construction of these units, according to the 2006 TYSP, was

scheduled to commence in June 2008 and June 2009, respectively.

10. As a direct result of the removal of these units from PEF’s planned
capacity addition, the next avoidable fossil fueled unit identified in PEF’s TYSP will
now be a combined cycle unit schedulzd to come into service in 2013. Thus, because
under the new TYSP there will be no unit to be “avoided” until 2013, PEF offers no
“normal” monthly capacity payment to RF/QFs until 2013 (except for those received

pursuant to the prepayment options for post-2013 capacity).

I1. PEF’s avoidance of the monthly capacity payment for calendar years
2010, 2011 and 2012 discourages the production of renewable energy for sale to PEF.
Consequently, the Commission should have completed its review of PEF’s TYSP before
accepting PEF’s Standard Offer Contract. This review of the TYSP should include a
thorough inquiry into the basis of PEF’s decision to remove the coal-fired facilities from

the utility’s planning horizon.




12. PEF’s removal of the planned coal-fired units and determination to
increase its reliance on natural gas and power purchases is openly at odds with the
Florida goal to reduce reliance on natural gas for electric generation and improve the
diversity of the fuels utilized by Florida’s generators. PEF concedes in its 2007 TYSP
that, as a result of its decision to remove the coal-fired facilities and construct primarily
natural gas-fired units for its additional capacity needs, natural gas will be the energy
source for 43.6% of PEF’s energy needs in 2011, more than double the percentage in
2006. See PEF’s 2007 TYSP, Schedulz 62. This increased dependence on natural gas
will undoubtedly lead to higher prices to PEF’s customers. The Commission should
carefully examine the validity and basis for PEF’s removal of the coal-fired facilities, in
both this proceeding and in the proceeding for PEF’s 2007 TYSP before approving a
Standard Offer payment schedule.

13, PEF’s Standard Offer Contract is Unnecessarily Complicated. As
currently constructed, the Standard Offer Contract consists of approximately seventy
pages of contractual language that includes a number of excessive restrictions and
unneeded obligations that will deter renewable energy investment and production. These
are discussed in greater detail below. Any potential renewable energy producer
confronted with the Standard Offer Contract must question whether the substantial
undertaking required to satisfy the numerous conditions is worthwhile.

14. Contrary to the direction of Section 366.92, Florida Statutes, the proposed
mess of terms and provisions will neither “promote the development of renewable energy”
nor “minimize the costs of power supply to electric utilities and their customers.”

15. In contrast to the unnecessarily burdensome procedures proposed by PEF

for its Florida operations, the treatment of RF/QF analogous generators in North Carolina




and South Carolina by PEF’s affiliated utility (Progress Energy Carolinas) demonstrates
that a more straight-forward, uncomplicated approach can be implemented. Specifically,
the tariff provisions in South Carolina cnly encompass three pages, and in North Carolina,
five pages. Within this limited space, Progress Energy Carolinas is able to clearly set
forth the payments that a supplier can expect to receive as well as the conditions necessary
to receive those payments. This concise presentation of the conditions surrounding the
provision of alternative energy supplies is much more conducive to the development and
utilization of these resources than PEF’s current proposal, as this simple approach reduces
the burden placed on both the supplier and the utility. The Commission should require
PEF to revise the Standard Offer Contract to simplify its terms and reduce the difficulty of

compliance with those terms.

16. The Standard Offer Contract Contains Unnecessary and Burdensome
Requirements: The Standard Offer Contract imposes significant obligations and
restrictions on potential renewable energy suppliers with no corresponding
responsibilities imposed on PEF. The Commission’s approval of these contractual
terms may reduce PEF’s costs, but only by eliminating the likelihood that renewable
suppliers will agree to contract with PEF. However, using potential cost saving to
justify such onerous terms is at odds with the intent of the Florida Legislature. As
Senator Michael S. Bennett explained to the Commission, the Florida Legislature
“expected [the Commission] to take some serious steps that looked at the future of the
State of Florida and understood the difference between price and cost.”® Thus, to

address its statutory obligation to promote the development of renewable energy, the

Transcript of November 9, 2006 hearing on the Proposed Amendments to Rule 25-
17.0832, F.A.C,, Firm Capacity and Energy Contracts, Docket No. 060555-E] at
10-11.




Commission needs to require PEF to modify the following terms:

(a) Section 2 — Right of Inspection: The Standard Offer Contract
provides that PEF “shall have the right at all times to inspect the Facility and to
examine any books, records, or other documents of tile RF/QF that PEF deems
necessary . . .” (emphasis added). This provision grants PEF an unlimited right to an
RF/QF’s facility and books that are not typical of wholesale power sales agreements.
For example, in neither of the two power supply agreements that PEF filed with the
Federal Energy Regulatory Commissicn (“FERC”) in the last year® did PEF grant the
capacity purchaser such unlimited access to its facilities or its records.

The unchecked access sought by PEF would complicate the ébility of a supplier
to operate its facility efficiently, especially in the case of a cogenerator like PCS
Phosphate, whose primary business focus is its mining operations. To avoid this
provision becoming a tool to dampen an RF/QF’s desire to interact with PEF, the
Commission should establish reasonable limits on PEF. For example, the Commission

should restrict PEF’s access to a facility to normal business hours and should impose a

PEF, filing as Florida Power Corporation, submitted two power supply agreements
with FERC in the past year. The first was a five-year full requirements Cost-
Based Power Sales Agreement with the City of Mount Dora, Florida (“Mount
Dora Agreement”) which was submitted on November 1, 2006 in FERC Docket
No. ER07-141-000. The second agreement was a Cost-Based Power Sales
Agreement with Seminole Electric Cooperative, Inc. (“Seminole Agreement”) in
which PEF committed to provide 150 MW of system intermediate capacity and
associated energy, and 600 MW of seasonal capacity and associated energy,
starting in 2014 and continuing for six years. This agreement was filed on March
30, 2007 in FERC Docket No. ER07-692-000. The Mount Dora Agreement and
the Seminole Agreement are referred to collectively as the “PEF Supply
Agreements.” The sections of the Mount Dora Agreement and the Seminole
Agreement cited herein are provided as Attachment A and Attachment B
respectively.

?




reasonableness requirement on PEF’s exercise of any right to facility inspection and
record examination.

In addition, the Standard Offer Contract places no obligation upon PEF to
maintain books and records that suppert its energy payments and operational decisions
directly affecting the RF/QF. By comparison, in the above-referenced FERC-filed
wholesale PEF Supply Agreements, the recordkeeping requirements apply to
symmetrically to both parties.*

(b) Section 5(a) — Conditions Precedent: Pursuant to this section,
within twelve months of the execution of this contract, the supplier must, inter alia,
have (i) obtained firm transmission service, (ii) obtained all required Project Consents,
(iii) obtained all required Financing Documents, (iv) obtained all required Project
Contracts, and (v) satisfied the insurance requirements. While many of these
provisions can be satisfied by an existing facility, they may be infeasible for an entity
that is seeking to develop a new generating facility to meet PEF’s power needs. For
example, a project developer often may not enter into a firm transmission service
agreement or a fuel supply agreement such a long time before its project has been
completed. Furthermore, some of requirements that must be fulfilled, including most
of the Project Consents, are not fully within the developer’s control. Indeed, PEF
likely will have control over the satisfaction of several of the Conditions Precedent,
e.g., the electrical interconnection and operaﬁng agreement and the transmission
service agreement, thus providing it with the direct ability to affect a developer’s

capacity to satisfy the Conditions Precedent.

4 See Seminole Agreement, §§ 9.4 and 9.5, and Mount Dora Agreement, Article 17.
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(c) Section 6.2 — Ownership and Offering For Sale of Renewable
Energy Aftributes: By granting PEF an unconditional right of first refusal to
purchase any Environmental Attributes, the Standard Offer Contract ignores the
possibility that an existing RF/QF may have a pre-existing commitment for its
Environmental Attributes. As a result, the RF/QF could not satisfy this term of the
Standard Offer Contract and would be precluded from supplying PEF. To remedy this
oversight, the Commission should require PEF to incorporate an exception for those
éases where a2 RF/QF has sold or otherwise committed its Environmental Attributes
prior to the execution of the Standard Offer Contract.

(@) Section 6.3 — Use of Interruptible Standby Service for Start-up:
PEF offers no reason for restricting a RF/QF’s ability to utilize interruptible stand-by
service tariffs. There is no legitimate basis for this provision, which serves only to
increase the rates that PEF can collect from the RF/QF or unreasonably limit RF/QF
access 1o this service. This requirement should be stricken from the Standard Offer
Contract.

(e) Section 7.3 — Committed Capacity Test Results: PEF’s
requirement that an RF/QF “demonstrate[] at least one hundred percent (100%) of
Committed Capacity” is an unreasonable requirement that contradicts standard
industry practice. Typically, unit-sﬁeciﬁc power purchase agreements either will
accept as satisfactory a test result that is within a few percentage points of the
committed capacity (e.g., 97%) or adjust the capacity results to reflect operational and
environmental conditions. This adjustment approach is especially appropriate in the
context of RF/QF facilities for which the fuel sources are not comparable to the fossil

and nuclear fuels of traditional power plants, and because cogeneration RF/QF



facilities may be subject to operational constraints imposed by the affiliated industrial
operations.

(f) Section 8.2 — Test Period: Similar to the Committed Capacity Test
Results provision, the test period set forth by PEF to establish a facility’s capacity is
incompatible with the nature of renewable energy facilities. For example, a solar- or
wind-powered facility that is subject to the vagaries of the weather cannot be expected
to maintain a steady capacity for a twenty-four hour period. In order to comply with
its dual responsibility to promote renewable energy while minimizing costs, the
Commission must recognize that the RF/QF facilities favored by the Florida
Legislature are not the same as PEF’s historic fossil- and nuclear-fueled units, and
thus the Standard Offer Contract must be revised to accommodate the operational
realities of RF/QF facilities. In fact, renewable energy production facilities that
demonstrate utility-like performance capabilities should receive preferred rather than
punitive treatment.

(g) Section 10.1 — Detailed Annual Plan: PEF’s requirement that an
RF/QF facility prepare a “detailed plan of the electricity to be generated by the
Facility and delivered to PEF for each month of the following calendar year” imposes
an impractical obligation upon an RF/QF. Solar- and wind-powered RF/QFs cannot
forecast weathier conditions in detail for the next year. Likewise, an RF/QF with an
associated industrial load cannot predict in detail its precise generation output for the
forthcoming year, as the output will be affected by market conditions for the industrial
product.

(h) Section 10.4 — Requirement to Provide “total electrical output”:

Many RF/QFs, especially a cogenerator like PCS Phosphate, produce electric energy
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in support of an industrial or commercial operation. PEF’s requirement that the
RF/QF provides its “total electrical output” to PEF effectively mandates a “buy all/sell
all” arrangement that undercuts the net metering options provided by Rule
25-17.082(3)(a), Florida Administrative Code. This provision of the Standard Offer
Contract is contrary to existing practice and Commission rules for cogenerators, and
should be rejected.

(i) Section 10.54 - 24/7 Operating Personnel: Due to their
operational nature or the sophistication of their administrative software, some RF/QF
facilities do not require operational personnel to remain on duty around the clock. As
a result, PEF’s requirement that “operating personnel are on duty at all times, twenty-
four (24) hours a calendar day and seven (7) days a week” may impose an unnecessary
operating expense that could make an RF/QF economically infeasible. PEF has not
shown that this provision, which unnecessarily intrudes on a renewable producer’s
operational and business practices, is required for any legitimate reason. It should be
deleted from the Standard Offer Contract.

(i) Section 10.5.6 — Three Day Fuel Supply: PEF again attempts to ‘
impose a requirement that is unnecessary, burdensome, and may be inapplicable to
many RF/QFs in any event. Unlike a traditional utility’s coal- or nuclear-fired
generating facility, RF/QFs that utilize solar, wind and waste heat energy do not keep
a fuel supply conveniently stashed in some on-site storage area. The Commission
must require PEF to delete this provision, or, at a minimum, incorporate sufficient
flexibility within this and other sections of the Standard Offer Contract to

accommodate the different characteristics of RF/QFs.
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(k) Section 11.1 — Performance Security: There are two substantial
problems with PEF’s collateral requirements. First, the requirements are entirely one-
sided. Although the term “Eligible Collateral” is defined to include collateral of both
the RF/QF and PEF, Section 11 clarifies that this “dual” nature of the collateral is in
reality a sham, as there is no actual requirement for PEF to provide any form of
collateral for the benefit of the RF/QF. Thus, even though an RF/QF may be owed
significant monies by PEF for the capacity and energy provided, PEF bears no
obligation to provide any. guarantee to the RF/QF under the contract.

The second critical issue is the actual amount of collateral required from the
RF/QF. Pursuant to Table 2, an RF/QF with the highest credit rating and providing 20
MW of capacity would be required to commit $900,000/year initially just to sell power
to PEF. PEF has offered no explanation for why such a significant sum is necessary.
The inequitable nature of this provision is contrary to how PEF has transacted when it
supplies capacity and energy. In the earlier referenced PEF Supply Agreements, the
“Acceptable Creditworthiness” provisions apply to both parties.” Additionally, neither
party is required to provide any collateral so long as it maintains “Acceptable
Creditworthiness,” and the amount of collateral required is tied to the purchaser’s
bills, and not to a credit rating. As with PEF’s own wholesale power transactions,
credit requirements should be flexible and commensurate with the financial
capabilities of the parties. For large entities possessing strong financial parameters, no

credit requirements should be necessary or required.

See Seminole Agreement, §§ 9.6 — 9.10 and Mount Dora Agreement, Article
8(a)-(D).
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(D) Section 12 — Termination Fee: PEF imposes a significant
obligation on an RF/QF with no corresponding obligation on itself. While PEF should
recover “prepaid” capacity payments when the associated capacity was not actually
provided due to the legitimate termination of the contract, PEF also must be
accountable to RF/QF if a contract is terminated due to PEF’s fault. To this end, the
Commission should recognize that an RF/QF developer incurs many financial
obligations that are tied to the revenues from the Standard Offer Contract. To protect
the developer’s investment, the Commission should, in the event of contract
termination due to PEF’s fault, require PEF to pay a termination fee corresponding to
the costs that the RF/QF incurred in reliance on PEF’s fulfillment of the Standard
Offer Contract.

(m)  Section 14 — Default: As an extreme example of the one-sided
nature of the Standard Offer Contract, not a single one of the fourteen events of
default listed in this section applies to PEF. For example, pursuant to Section 14(i),
the RF/QF is in default if it breaches any material provision of the Standard Offer
Contract but there is no penalty for PEF’s breach of any material provision. Likewise,
PEF can declare the RF/QF in breach if bankruptcy proceedings are initiated against
the RF/QF, but the RF/QF has no protection if PEF befalls a similar fate. Indeed, the
Standard Offer Contract does not even provide a clear basis for the RF/QF to declare
PEF in default if PEF simply refused to compensate the RF/QF for the capacity and
energy provided.

The Commission must recognize that no rational supplier would accept this
section. As an example of this section’s incompatibility with standard industry

practice, in the Edison Electric Institute’s Master Power Purchase & Sale Agreement,
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the events of default apply to both parties equally and clearly states that a failure to
make a required payment is grounds for default. PEF employs a similar approach in
the PEF Supply Agreements, where thirteen of the fourteen total specified events of
default apply equally to both parties.® The Commission must afford an RF/QF with
the same protections and remedies provided to PEF.

(n) Section 17 — Insurance: Although an RF/QF is required to
maintain insurance coverage, there is no corresponding obligation for PEI; to provide
analogous coverage for the RF/QF. The Commission should require PEF to explain
why any insurance requirement is necessary, as it bears no insurance obligation in its
wholesale power supply agreements with Seminole Electric Cooperative and the City
of Mount Dora, Florida. To the extent the Commission concludes that any insurance
requirement is necessary, the insurance obligations should apply equally to PEF and
the renewable energy supplier.

(o) Section 18.1 — Force Majeure: PEF would not permit an RF/QF to
claim force majeure for an equipment. breakdowns and other issues unless the RF/QF
“can conclusively demonstrate” to PEF’s satisfaction that the event was not
foreseeable or negligent. Force Majeure provisions are a basic element of wholesale
power transactions, and there is no basis for PEF to impose more onerous terms on
renewable energy producers than the terms common to industry practice. To remedy
this fault, the Commission should modify the Standard Offer Contract to apply equally
to both parties and remove PEF’s discretion to arbitrarily reject an RF/QF’s claim of
force majeure. To this end, the Commission could replace the force majeure

provisions in the Standard Offer Contract with the force majeure provisions of either

6 See Seminole Agreement, § 12.1, and Mount Dora Agreement, Article 15.
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of the PEF Supply Agreements, as they impose symmetrical terms on both contractual
parties.’

(p) Section 19 — Representations and Warranties: As with so many
other sections of the Standard Offer Contract, only the RF/QF has to make any
representations, warranties or covenants. PEF has provided no explanation for why
the RF/QF should be required to make these representations and it should have to bear
no corresponding obligation. In the PEF Supply Agreements, PEF made similar
representations and warranties to those it seeks from the renewable energy supplier,®
so there is no apparent reason why PEF cannot make the same representations in its
Standard Offer Contract. Moreover, to the extent PEF seeks to obtain more detailed
representations from a renewable supplier than it provides when it supplies power,
PEF should be required to justify any differences.

(q) Section 20.4 — Assignment: The Standard Offer Contract prevents
an RF/QF from assigning the agreement to any entity, including any affiliate or
successor in interest, unless it receives PEF’s approval. Moreover, PEF does not even
have to satisfy a reasonableness standard in order to justify its rejection of a proposed
assignment. PEF, on the other hand, has no restriction on its ability to transfer the
agreement.

The Commission should revise the assignment l.ar;guage so that it is
symmetrical and applies evenly to bota parties. In addition, neither party should be
able to unreasonably withhold its consent to an assignment. These suggested changes

would be consistent with standard industry practice as well as the PEF Supply

See Seminole Agreement, § 17, and Mount Dora Agreement, Article 27.
See Seminole Agreement, § 11, and Mount Dora Agreement, Article 13.
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Agreements,” which could be utilized as a model for developing more equitable
language.

{r) Section 20.14 — Record Retention: Although the RF/QF must
retain its performance records for five years, PEF is under no concurrent obligation to
retain any of its records relevant to the agreement. The Commission should impose

the same obligation of PEF as PEF would impose on an RF/QF.

Ultimate Facts Alleged

17. The absence of any capacity payment to RF/QFs for the 2008 through
2012 period is a direct result of PEF’s decision to remove the two coal-fired generating

facilities from its 2007 TYSP.

18. The Commission has accepted PEF’s Standard Offer Contract, including
the absence of capacity payments for the 2008 through 2012 period, before it completed

its evaluation of PEF’s TYSP.

19. PEF’s RF/QF program generally, and its proposed Standard Offer
Contract specifically, will discourage the development of and investment in renewable

resources in contradiction of the intent of the Florida Legislature.

20. PEF’s RF/QF program generally, and its proposed Standard Offer
Contract specifically, will increase PEF’s dependence on natural gas and thus decrease

its fuel diversity, in contradiction of the intent of the Florida Legislature.

21. PEF’s increased reliance on natural gas will discourage renewable energy

development and increase energy costs for all PEF customers.

22. PEF’s RF/QF program generally, and its proposed Standard Offer

See Seminole Agreement, § 18.5, and Mount Dora Agreement, Article 18.
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Contract specifically, is unnecessarily complicated and burdensome.

23. PEF’s proposed Standard Offer Contract imposes on renewable suppliers

onerous and one-sided obligations that do not comport with standard industry practice.

Laws Entitling Petitioner to Relief and Relation to Alleged Facts

24, The rules and statutes entitling PCS Phosphate to relief include but are
nét necessarily limited to the following: Sections 120.56% and 120.57(1), Florida
Statutes, which entitle PCS Phosphate to an administrative hearing for the reasons
presented above; Section 366.91 and 366.92, Florida Statutes, which enumerate the
requirements to promote the development of renewable energy resources; and Rules
25-17.200 through 25-17.310, Florida Administrative Code, by which the Commission

has implemented the requirements of Section 366.91.
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Request for Relief

WHEREFORE, White Springs Agricultural Chemicals, Inc. d/b/a PCS
Phosphate — White Springs respectfully requests
(1) that the Commission enter an order allowing it to intervene as a full party
in this docket;
(2) that the Commission conduct an administrative hearing to determine
(a)  whether PEF’s proposed capacity rates accurately reflect its
true avoided costs;
{b)  whether the terms and conditions of the proposed Standard
Offer Contract will discourage the development of renewable
energy resources;  and

(3) that the Commission grant PCS Phosphate such other relief as may be

deemed appropriate.

Respectfully submitted this 2™ day of July, 2007,

/s/ James W. Brew

James W. Brew

F. Alvin Taylor

Brickficld, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW

Eighth Floor, West Tower
Washington, DC 20007-5201

Phone: (202) 342-0800
Fax: (202) 342-0807
jbrew(@bbrslaw.com

Attorneys for
White Springs Agricultural Chemicals Inc.
d/b/a PCS Phosphate — White Springs
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Petition to Intervene has
been furnished by electronic mail and U.S. Mail this 2™ day of July 2007 to the

following individuals:

/s/ James W. Brew
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Z! o
Honorable Magalie Roman Salas e 2 Zoe
Secretary L A
Federal Energy Regulatory Commission R T
888 First Street, N.E. e

Washington, D.C. 20426

Regarding: Florida Power Corporation;
Cost-Based Power Sales Agreement

with the City of Mount Dora, Florida;
Docket No. ER07- 7[4'(4)00

Dear Secretary Salas:

Florida Power Corporation (“FPC"), doing business as Progress Energy Florida,
Inc., hereby files, pursuant to Section 205 of the Federal Power Act, a cost-based
power sales agreement with the City of Mount Dora, Florida (“Mount Dora™). FPC

respectfully requests that the Commission accept this power sales agreement
("Agreement”) for filing sixty days after the date of this filing and grant an effective date
for the Agreement of January 1, 2007, which is the date that service commences under

the Agreement.
A. DESCRIPTION OF THE MOUNT DORA AGREEMENT

The Agreement provides that FPC will provide and Mount Dora will purchase
capacity and energy to serve all of Mount Dora’s load requirements for a five-year
period beginning January 1, 2007 through December 31, 2011. Article 3 of the
Agreement provides that FPC and Mount Dora may agree to a minimum three-year
extenslon (or a longer extensmn) of the Agreement if it is mutually agreeable to the
parties.l The product that FPC is selling to Mount Dora shall be as firm as FPC’s

1 Any extension of this Agreement, including the rates for the extension, would be submitted to the
Commission for fifing in accordance with the Commission’s requirements.
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POWER SALES AGREEMENT
BETWEEN FLORIDA POWER CORPORATION, DOING BUSINESS AS
PROGRESS ENERGY FLORIDA, INC.
AND
CITY OF MOUNT DORA

This Agreement for the purchase and sale of electric capacity and energy (the
*Agreement”) dated as of ___QCf OLdf‘ I 7 , 2008, Is made and entered into by

Florida Power Corporation, doing business as Progress Energy Florida, inc. (the
*Company”) and the City of Mount Dora, Fiorida (the “Customer™). The Company and
the Customer are sometimes herein referred to Individually as a "Party” and collectively
as the “Parties.”
WHEREAS

1. The Company is a public utility as defined in the Federal Powsr Act and
selis electric capacity and energy to other utiities for resale;

2. The Customer is a municipally-owned electric distribution utility; and

3. The Parties desire that the Company sell to the Customer and the
Customer purchase from the Company all of lts requirements for electric capacity and
energy pursuant to the terms and conditions set out in this executed Agreement.

NOW THEREFORE

In consideration of the mutual covenants and agreements herein contalned, the

Partias agree as follows:

ARTICLE 1.
DEFINITIONS

When used in this Agreemant, terms with Initial capitalization shall have the

following meanings:
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determined based on the highest aggregate kW usage as measured at the Point(s) of
Delivery during any two (2) consecutive 15-minute periods of each billing pefiod, as
compensated for incurred Losses from the Point(s) of Receipt.

(i)  The total monthly billing anergy shall be determined based on the
accumulation of 15-minute metered values as measured at the Point(s) of Delivery for
each billing period and compensated for Losses from the Point(s) of Receipt.

ARTICLE 7.
TRANSMISSION SERVICE

(a) itis the Customer’s responsibility to arrange and pay for transmission and
ancillary services for the delivery of energy under this Agreement from the Point(s) of
Receipt to the Point(s) of Delivery. There shall be no reduction in the Customer’s
payment obligation as a result of curtailments, interruptions, or reductions of
transmission service or ancillary service.

(b} Until the commencement date of the Delivery Pefiod (and during the
Delivery Period, on an as-needed basis), the Company shall, at the option of the
Customer, act as the transmission agent for the Customer under the terms of a

separately negotiated agreement.

ARTICLE 8.
PAYMENT OF INVOICES; CREDIT SECURITY

(a) The capacity and energy suppiied under this Agreement shall be subject
to a true-up of the Monthly Fuel Charge in accordance herewith. The Company shall
deliver to the Customer an invoice identifying and itemizing (i) the Capacity Charge for
that month; (ii) the estimated Monthly Fuel Charge for that month which is equal to the
product of the Monthly Energy Delivered multiplied by the estimated Fuel Charge for the

calendar month (which is the actuai Fuel Charge for the previous calendar month); (i) a
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true-up of the estimated Monthly Fuel Charge included in the previous calendar month's
bill (where the true-up credit or charge, as applicable, is equal to the actual Fue! Charge
- of the previous calendar month minus the estimated Fue! Charge of the previous
calendar month multiplied by the Monthly Energy Delivered for the previous calendar
month); (iv) the Non-Fuel Energy Charge. Invoices supplied hereunder shall be
rendered monthly by the Company as soon as reasonably practical after the first day of
each month for the prior month's capacity and energy and shall be due when rendered
and payable within thirty (30) days from the date the Customer receives the invoice. An
example of the Company’s invoices is provided as EXHIBIT C. All payments made to
the Company by the Customer hereunder shall be by electronic funds transfer or other
mutually agreeable method(s) to the account designated by the Company. Invoices not
paid within said thirty (30) days shali be deemed delinquent and shail accrue interest at
the interest Rate. In the case of a disputed invoice, the Customer shall (1) pay the
invoice to the Company during the thirty (30) day payment pericd and (2) provide to the
- Company, prior to the expiration of the thirty (30) day payment period, written

notification of the amount of the invoice that is in dispute and the reasons therefor. The
Company and the Customer shall fully cooperate with each other to resoive the dispute
within thirty (30) days from the date that the Company receives written notification of the
dispute. If the Parties cannot resolve the dispute within the time period, either Party
may seek to resolve it pursuant to ARTICLE 18 hereof. If the Customer does not pay
an invoice or dispute it pursuant to the provisions set out above, the Company may
exercise its rights as set out in this ARTICLE 8 and in ARTICLE 15 hereof.

(b)  The Parties shall at all tirnes each maintain Acceptable Creditworthiness

or shall provide Performance Assurance to the Non-Affected Party. To maintain
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Acceptable Creditworthiness, the Parties shall not be in default of any payment
obligations as set out in ARTICLE 8{a) and ARTICLE 15(a)(i) hereof and:
() the Parties shall each maintain either a credit rating (i.e. the rating
assigned fo its unsecured senior long-term debt obligations or Underlying Rating
if there is no unsecured senior long term debt) by Standard & Poor’s of at least
BBB- and/or a Long Term Issuer or Underlying Rating, if there is no Long Term
Issuer Rating, from Moody’s Investor Services of at least Baa3; or
(i) if a Party does not have commercial credit ratings as set out in subsection
(i), the Party shall provide three (3) years of its most recent financial statements
to the other Party which will be evaluated in a commercially reasonable manner
to demonstrate to the other Party’s reasonable satisfaction that the Party meets
standards that are at least equivalent to the standards underlying the credit
ratings set out in subseclion (i).
{c) “Performance Assurance’ shall mean ons of the following: (a) as to either |
Party, an unconditional and irrevocable Letter of Credit or a cash deposit equal to the
amount that the Parties estimate that the Customer would owe to the Company for the
three months of the calendar year in which the Customer’s bills are expected to be the
highest; or (b) as to the Customer, advance payment for each month’s service based on
the Company’s estimate of the amount that the Customer will owe for that month,' paid
not jess than five (5) days prior fo the beginning of the month, and trued up at the time
of the second succeeding month's advance payment to reflect the actual amount the
Customer owes. The Company shall pay interest on any prepayments made pursuant

to this ARTICLE 8(c) at the interest Rate.
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(d) if a Party that onginally demonstrates Acceptable Creditworthiness
subsequently fails to maintain Acceptable Creditworthiness, as determined by the Non-
Affected Party, the Non-Affected Party shall notify the Affected Party within five
Business Days of the date on which it no longer meets the Acceptable Creditworthiness
standards and shall request them to provide Performance Aésurance to the Non-
Affected Party within thirty (30) Business Days of the date on which it ceased to
maintain Acceptable Creditworthiness.

(e} If an Affected Party fails to provide Performance Assurance as set out in
this ARTICLE 8, then:

(i) in the event that the Customer is the Affected Party, the Company may

suspend service to Customer, provided that the Company notifies the Customer

in writing of its intent to suspend service at least thirty (30) days prior to the date
on which service is {o be suspended to give the Customer time to cormrect the
deficiency (“Cure Period”). The Company’s right to suspend service hereunder

shall be in addition to its right to take action for default pursuant to ARTICLE 15

hereof;

(i1} in the event that the C:ompanj is the Affected Party, the Customer may

terminate this Agreement, provided that the Customer notifies the Company in

writing of its intent to terminate service at ieast thirty (30) days prior to the date
on which termination is to occur to give the Company time to correct the
deficiency (“Cure Period”). The Custoiner’s right to terminate service hereunder

shall be in addition to its right to take action for default pursuant to ARTICLE 15

hereof.
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N If a Party to this contract that has previously been deemed to not exhibit
Acceptable Creditworthiness is subsecuently upgraded to Acceptable Creditworthiness
pursuant to ARTICLE 8(b), or the Party’s audited financial statements demonstrate,
after being evaluated by the Non-Affected Party in a commercially reasonable manner,
that they are considered to be of Acceptable Creditworthiness, then the Non-Affected
Party shall notify the Affected Party within five Business Days of the date that it shall
retumn any Performance Assurance being held by the Non-Affected Party within thirty

(30) Business Days of the date on which it gained Acceptable Creditworthiness.

ARTICLE 9.
TAXES

(a) General. The Company and the Customer shall each use reasonable
efforts to minimize taxes applicable to the transactions to be carried out under the terms
of this Agreement. Either Party, upon written requast of the other, shall provide a
ceitificate of exemption or other reasonably satisfactory evidence of exemption if such
Party is exempt from taxes, and shall use reasonable efforts to obtain and cooperate
with obtaining any exemption from or reduction of tax.

(b) Applicable Taxes.

(i) The Company shall be responsible for all existing and any new
sale, use, transportation, excise, business and operation, ad velorem, or other
similar tax, imposed or levied by any governmental authority relating to the
energy prior to its delivery to Customer at the Point(s) of Receipt.

(i)  The Customer shall be responsible for ail existing and any new
sale, use, transportation, excise, ad valorem, or other similar tax imposed or
levied by any governmental authority relating to the sale, use or consumption of
energy at and after its receipt by Customer at the Point(s) of Receipt.

lssued by: R. Alexander Glenn
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reasonable attomey's fees), damage or injury to persons, and property judgments in a
total amount that is in excess of $100,000 per incident. In no event shall this Article 11
apply to a failure by a Party to perform any tenm or condition of this Agreement,
including, but not limited to, a failure to pay the other Party under this Agreement, an

Event of Default under this Agreement or a breach of this Agreement.

ARTICLE 12.
PERMITS AND EASEMENTS

The Customer shall furnish the Company with all Customer permits and other
easements or licenses which are necessary for the construction and maintenance by
the Company of the facilities required for delivery of service to the Customer’s Point(s)
of Delivery. The obligations of each Party to the other Party under this Agreement are
subject to and conditioned upon the other Party securing and retaining all permits and
easements and other rights and approvals that the other Party is required to secure
under this Agreement and which are necessary for the Company or the Customer (as

applicabie) to perform under this Agreement.

ARTICLE 13.
REPRESENTATIONS AND WARRANTIES

{(a) As a matenal inducement to enter into this Agreement, each Party
represents anxi warrants to the other Party that as of the Effective Date of the
Agreement:

(i) it is duly organized, validly existing and in good standing under the
laws of the jurisdiction of its formation and has all requisite power and authority to
enter into this Agreement and consummate the transactions contemplated

herein;
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(i) it has all reguilatory authorizations necessary for it to legally perform
its obligations hereunder or will obain such authorizations in a timely manner
prior to the time that performance by such Party which requires such
authorization becomes due;

(i)  the execution, delivery, and performance of this Agreement will not
conflict with or violate any rule, statute or regulation of any court, agency, or
regulatory body, or any contract, agreement or amangement to which it is a party
or by which it is otherwise bound;

(iv) this Agreement constitutes a legal, valid, and binding obligation of
such Party enforceable against it in accordance with its terms, and each Pan}
has all rights such that it can and will perform its obligations to the other Party in
conformance with the terms and conditions of this Agreement, subject to
bankruptcy, insolvency, reorganization and other laws affacting creditor’s rights
generally and general principles of equity;

(v) it has negotiated and entered into this Agreement in the ordinary
course of its respective business, in good faith, for fair consideration on an arm's-
length basis;

(vi) #tis not bankrupt and there are no proceedings pending or being
contemplated by R, or to its knowledge, threatened against it which would result
in it being or becoming bankrupt,

(vii) there are no pending, or to its knowledge, threatened legal
proceedings against it that could materially adversely affect its ability to perform

its obligations under this Agreement.
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(b) EXCEPT AS PROVIDED HEREIN, THE PARTIES MAKE NO OTHER
REPRESENTATIONS, WARRANTIES OR GUARANTEES, EXPRESS OR IMPLIED,
STATUTORY OR OTHERWISE, RELATING TO THEIR PERFORMANCE OR
OBLIGATIONS UNDER THIS AGREEMENT, AND EACH PARTY DISCLAIMS ANY
IMPLIED WARRANTIES OR WARRANTIES IMPOSED BY LAW INCLUDING
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE.

ARTICLE 14.
TITLE AND RISK OF LOSS

Title to and risk of loss related o the energy sold hereunder shall transfer from
the Company to the Customer at the Point(s) of Receipt. The Company warrants that it
will deliver the energy purchased hereunder free and clear of all liens, security interests,
claims and encumbrances or any interest therein or thereto by any person arising prior

to the Point(s) of Receipt.

ARTICLE 16.
DEFAULT

(a)  Each of the following shall be an "Event of Default” under this Agreement:
D) The failure of either Party to make any payment to the other Party
as required by this Agreement within thirty (30) days of the date when such
payment became due and payable.
(i)  The failure by either Party to perform any obligation to the other
Party under this Agreement, other than obligations for the payment of money,
provided that the defaulting Party shall have been given not less than thirty (30)

days’ notice of such failure by the non-defaulting Party and such defaulting Party
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shall have unsuccessfully attempted fo cormrect such default or shall have failed to
use its reasonable best efforts to correct such default.

(iit) The insolvency or bankruptcy of a Party or its inability or admission
in writing of its inability to pay its debts as they mature, or the making of a
general assignment for the bensfit of, or entry into any contract or arangement
with, its creditors other than the Company’s or the Customer’s mortgagee, as the
case may be.

(iv) The application for, or consent (by admission of material allegations
of a petition or otherwise) to, the appointment of a receiver, trustee or liquidator
for any Party or for all or substantially all of its assets, or its authorization of such
application or consent, or the commencement of any proceedings seeking such
appointment against it without such authornization, consent or application, which
proceedings continus undismissed or unstayed for a period of sixty (60) days.

(v)  The authorization or filing by any Party of a voluntary petition in
bankruptcy or application for or consent (by admission of material allegations of a
petition or otherwise) to the application of any bankruptcy, reorganization,
readjustment of debt, insolvency, dissolution, liquidation or other similar law of
any jurisdiction or the institution of such proceedings against any Party without
such authorization, application or consent, which proceedings remain
undismissed or unstayed for sixty (80) days or which result in adjudication of
bankrupicy or insolvency within such time.

(vi)  Any representation or warranty made by the defaulting Party in the

Agreement shall psove to have been false in any material respect when made.
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(vii) The failure of the Customer to provide Performance Assurance as

required under ARTICLE 8.

(b) Whenever an Event of Default occurs, the non-defaulting Party may give
the defaulting Party written notice to remedy the default. In the Event of Default, the
non-defaulting Party shall have all the rights it may have at law or in equity, including
the right to terminate this Agreement.

ARTICLE 16.
DISPUTE RESOLUTION

in the event of any dispute arising out of or relating to this Agreement which the
Parties are unable to settle within thirty (30) days after the dispute arose, either Party
may refer the dispute to a meeting of senior management, in which case each Party
shall nominate a senior officer of its management to meet at a mutually agreed time and
place not later than forty-five (45) days after the dispute arose to attempt to resolve the
dispute. If a resolution cannot be reached within fifteen (15) days after the meeting of
senior officers or within sixty (60) days after the dispute arose, then either Party may
pursue its rights at law or in equity with respect to such dispute. Unless directed
otherwise by a court or govemment agency of competent jurisdiction or unless
otherwise provided by the express terms of this Agreement, no Party shall cease or
delay performance of its obligations under this Agreement during the existence of any
dispute or the pendency of any proceeding to resolve it, and the Parties shall pay to

each other all amounts owing.

ARTICLE 17.
AUDIT RIGHTS

Each Party shall have the right, at its own expense, to audit and to examine any

supporting documentation related to any bill submitted or payment requested under this
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Agreement for capacity and energy provided to Customer. Any audit hereunder shall be
undertaken by the requesting Party, or its representatives, at reasonable times and in
conformance with generally accepted auditing standards. The right to initiate an audit
shali extend for a period of two (2) years following the end of the month in which service
is rendered. Any audit initiated by a Party shall extend for no longer than a period of
one (1) year. Each Party shall fully cooperate with any audit by the other Party and
retain all necessary records or documentation for the entire length of the audit period.
any audit discloses that an overpayment or underpayment has been made, the amount
of any undisputed portion of such overpayment or underpayment shall promptly be paid
by the obligated Party, with interest calculated at the Interest Rate from the date on
which the payment should have been made to the date on which the payment or
repayment is actually made. Upon the mutual agreement of the parties that resolves a
disputed portion of such overpayment or underpayment, such overpayment or
underpayment shall be paid by the obligated Party, with interest calculated at the
Interest Rate from the date on which the payment should have been made to the date
on which the payment or repayment is actually made. This provision and the rights of

the Parties to audit shall survive the termination of this Agreement.

ARTICLE 18.
ASSIGNMENT

(a) Except as provided henein, neither Party shall assign this Agreement or its
rights hereunder without the prior written consent of the other Party, which consent may
not be unreasonably withheld. Any assignment of this Agreement in violation of this

ARTICLE 18 shall be, at the option of the non-assigning Party, void.
{b) Either Party (the “Assigning Party”) may, without the consent of the other
Party:
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{) transfer or assign this Agreement to an Affiliate of the Assigning
Party which Affiliate’s creditworthiness is equal to or higher than that of the
Assigning Party based either on Standard and Poor’s or Moody's ratings or, if the
Affiliate does not have a such a rating, on credit assurances reasonably
acceptable 1o the non-assigning Party, provided that such Affiliate is financially
and operationally capable, including maintaining the same level of reliability and
delivering capacity and energy at the same monthly charges as the Customer
would have received had the assignment not been made, of performing its
obligations under this Agreement; or

(i)  transfer or assign its rights and obligations under this Agreement to
any person or entity (the Assignee) succeeding to all or substantially ali of the
Assigning Party's assets, provided that the Assignee’s creditworthiness is equal
to or higher than that of the Assigning Party and it is financially and operationally
capable of performing its obligations under this Agreement.

{c)  Anassignment or transfer pursuant to ARTICLE 18(b) may be made only

@) any required fegu!atory approvais that may be required are
obtained in connection with such transfer or assignment;

(i) the Assignee agrees in writing to be bound by the terms and
conditions of this Agreement; the Assignee has Acceptable Creditworthiness as
defined in ARTICLE 8(b) or provides Performance Assurance pursuant to
ARTICLE 8{c); and the Assignee is financially and operationally capable of

performing its obligations under this Agreement; and
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(i) the non-assigning Party is not obligated to pesform its obligations
hereunder in favor of the Assignee to the extent the Assignee shall not perform
the obligations of the Assigning Party.

(d) If either Party terminates its existence as a corporate entity by merger,
acquisition, sale, consolidation or otherwise, or if all or substantially all of such Party’s
assets are transferred to another person or business entity, without complying with this
ARTICLE 18, the other Party shall have the right, enforceable in a court of competent
jurisdiction, to enjoin the first Party’s successor from using the property in any manner
that interferes with, impedes, or restricts such other Party’s ability to cairy out its
ongoing business operations, rights, and obligations.

(e}  This ARTICLE 1B and all of the provisions hereof are binding upon, and
inure to the benefit of, the Parties and their respective successors and permitied

assigns.

ARTICLE 19.
MATERIAL ADVERSE EVENT

(a) A Material Adverse Event is any of the following events:

{i) This Agreement is not approved or accepted for filing by the FERC
without modification or condition.

(i) A Regional Transmission Organization or regional reliability
organization or a restructuring of the electric utility industry in the State of Florida
prevents, in whoie or In part, either Party from performing any provision of this
Agreement in accordance with its terms or imposes obligations on a Party that
materially affect the costs that a Party incurs to comptly with this Agreement.

(b) Either Party may provide written notice to the other Party of the

occurrence of a Material Adverse Event within sixty (80) days of the occurrence of the
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Company:

Progress Energy Florida

100 Central Avenue

MAC-8T8G

St. Petersburg, Florida 33701

Attention:  Director, Origination & Account Management - FRCC

Customer:

City of Mount Dora

P.O. Box 176

Mount Dora, Florida 32757
Attention:  Electric Utility Manager

Either Party may specify a different person to be notified and / or different
address by written notice.

ARTICLE 26.
NO AGENCY RELATIONSHIP

Nothing in this Agreement is intended or shall be deemed to constitute a

partnership, agency, or joint venture relationship between the Company and the

Customer.

ARTICLE 27.
FORCE MAJEURE

Neither Party shall be in breach of this Agreemaent for failure to perform its
obligations hereunder if such failure is the result of a Force Majeure Event. A “Force

Majeure Event” under this Agreement shall mean an event, occurrence, or circumstance

beyond the reasonable control of, and without the fault or negligence, of the Party
claiming Force Majeure, including, but not limited to, acts of God, labor disputes
{including strikes), acts of public enemies, orders or absence of necessary orders and
pemits of any kind which have been properly applied for, from the Government of the
United States or from any State or Teiritory, or any of their departments, agencies or

officials, or from any civil or military authority, extraordinary delay in transportation,
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inability to transport, store or reprocass spent nuclear fuel, lightning, severe weather,

epidemics, earthquakes, fires, hurricanes, tornadoes, storms, floods, washouts, war,
civil disturbances, explosions, sabotage, injunction, blight, blockade, quarantine,
breakage of machinery or equipment; or any other similar cause or event which is
beyond the Party’s reasonable control and which, wholly or in pant, prevents the Party
claiming Force Majeure from performing its obligations under this Agreement. Mere
economic hardship of a Party does not constitute Force Majeure. Any Party which
claims that its performance is being delayed or prevented as a result of a Force Majeure
shall proceed with due diligencs to overcome the events or circumstance of the Force

Majeure and shall use all reasonable efforts to mitigate the effects of the Force Majeure.

ARTICLE 28.
ENTIRE AGREEMENT

The Agreement shall be the final expression of the Parties’ agreement and shall
be the complete and exclusive statement of the terms thereof. No statements or
agreements, oral, or written, made prior to the date hereof, shall vary or modify the
written temmns set forth herein and neither Party shall claim any amendment,
modification, or release from any provision hereof by reason of a course of action or
mutual agreement unless such agreement is in writing, is signed by both Parties and

specifically states it is an amendment to the Agreement.

ARTICLE 29.
SEVERABILITY

Except as expressly set forth herein, if any term or provision of this Agreement is
held illegal or unenforceable by a court with jurisdiction over the Agreement, all other
terms in this Agreement will remain in full force, and the illegal or unenforceable

provision shall be deemed struck. In the event that the stricken provision materially

issued by. R. Alexander Glenn
issued on. November 1, 2008 Effective: January 1, 2007
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Washington, D.C. 20426 o

Regarding: Florida Power Corporation;
Cost-Based Power Sales Agreement with
Seminole Electric Cooperative, Inc.;
Docket No. ER07-92000

Dear Acting Secretary Posey:

Florida Power Corporation (“FPC"), doing business as Progress Energy Flonda,
inc., hereby files, pursuant to Section 205 of the Federal Power Act, a cost-based
power sales agreernent with Seminole Electric Cooperative, Inc. ("SECI™). FPC
respectfully requests that the Commission accept this power sales agreement
(“Agreement”) for filing within 90 days after the date of this filing and grant an effective
date for this Agreement of June 28, 2007, which is 90 days after the date of this filing.

A. BACKGROUND

FPC is an investor-owned utility that provides generation, transmission and
distribution services to retail customers in the State of Florida. it also is a power
supplier for a number of wholesale customers in the State of Florida, including SECI.

SECI is a Flosida corporation and a generation and transmission cooperative.
SEC! has a need for system intermediate capacity and energy and seasonal system
peaking capacity and energy to serve its future load requirements beginning January 1,
2014. Pursuant to the Agreement submitted here, FPC has agreed to provide that
power supply to SECI under a long-term agreement beginning January 1, 2014 through
December 31, 2020. The firmness of the power supply that FPC will be providing to
SECI is as firm as FPC’s service to its firm native load customers. ‘
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. DATED AS OF

| Septesmber 22, 2006

issved by: R. Asxander Glenn
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.! issued on. March 30, 2007 Effective: June 28, 2007
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AGREEMENT FOR SALE AND PURCHASE
OF CAPACITY AND ENERGY

This Agreement ("Agreement”) is made and eatered into as of this 220d day of
September, 2006 by and between Seminole Electric Coopenstive, Inc., a Florida corporation
("Customer”), and Florida Power Corporation, a Florida cotporation, doing business as Progress
Energy Florida, Inc. ("Company™). anumpanyandﬁ\c&mtometmwmenmcshemn
referred to individually as a “Party” and collectively as the “Parties.”

WHEREAS

I The Company is a public utility as defined in the Federal Power Act and sells electric
capacity and energy to other utilities for resale;

the Customer is a generation and trensmission cooperative; and

the Parties desire that the Company scll to the Customer and the Customer purchase

from the Company electric capacity and energy pursvant to the terms and conditions
of this executed Agreement.

w N

NOW THEREFORE

In consideration of the mutual covenants and agreements herein contained, the Parties do
hereby mutually agree as follows:

SECTION 1 -DEFINITIONS

For the purposes of this Agreement, the terms defined in this section shail have the
following meanings. Except where the context otherwise requires, definitions and other terms
expressed in the singular shall include the plural and vice versa.
1.1 *Acceptable Creditworthiness” shall have the meaning sct forth in Section 9.7 hereto.
12  “Agrocment” shall havo the meaning sct forth in the introductory paragraph hereto.
1.3 “Assigning Party” shall have thc meaning sct forth in Section 18.5 hercto.
1.4  "Assurance Notico" shall have the meaning set forth in Section 9.9 hereto.
1.5  "Billing Month” shall mean a calendar month billing cycle for invoicing.
1.6  "Binding Arbitration Notice” shall have the meaning set forth in Section 18.3 hereto.

1.7  “Busigess Day” shall mean any day except Saturdays, Sundays, and Foderal Reserve
Bank holidays.

1.8  “Change in Environmenta! Law” shall have the meaning set forth in Section 15.1 hereto.

tssved by. R. Alexander Glenn
Deputy Genersl Counsel 1

issved on: March 30, 2007 Eftective: June 28. 2007
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§35.192, or if the Dispute is resolved afier the termination of this Agreement, any amount
owed plus interest shall be paid nnmediately.

94  Audit Rights. Each Party shall have the right, at its own expense, to audit and to examine
any supporting documentation related to any bill submitted or payment requested under
this Agreement for capecity and Corresponding Energy provided by Company to
Customer. Any aundit hereunder shall be undertaken by the requesting Party, or its
representatives, at reasonable times and in conformance with generally accepted auditing
standards. The right to initiate an audit shall extend for a period of two (2) ycars
following the end of the calendar yoar in which service is rendered. Rach Party shall
fully cooperate with any audit by the other Party and rotain all necessary records or
documentation for the entire length of the audit poriod (and thereafier if an audit is in
progress until such audit is complcted). 1f any audit disclosea that an overpayment or
underpsyment has been made, the amount of such overpayment or underpayment shall
prompily be paid by the owing Party, with intevest calculated at the rate set for refunds
undor the Federal Power Act pursuant to 18 CF.R. §35.19a from the date on which the
payment should have been made to the date on which the payment or repayment is
actuaily made. This provision and the rights of the Parties to audit and resolve andit-
related Disputes as set forth in Section 183 shall survive the termination of this
Agreement.

95 Bogke and Records, Each Party shall keep complete and accurate records and
memoranda of its actions taken hereunder and shall maintain such records, memoranda,
and data as may be necossary to determine or justify with reasonable accuracy any item
relevant to this Agreement.

96  Creditworthiness. Botb Parties shall at all times meintain Acceptable Creditworthiness.
If a Party no longer maintains Acceptable Creditworthiness, it may be sequired o provide
Performance Assurance to the ovher Party in accordance with Section 9.9.

97  Acceptable Creditworthiness, To maintsin Acceptable Creditworthiness, a Party must
not be in default of its obligations as set out in this Agreement and it must meet one of
the following critoria:

{a) The Party has a credit rating of at least Baa2 (Moody's) or BBB (Standard and
Poors); or

(b)  Tho Party provides its most recent financisl statements to the other Party and is
: able to demonstrate that the Party moets standarda that are at least equivalent to
the standards underlying credit ratings of Baa2 (Moody’s) or BBB (Standard and
Poots); provided that if the Party is found not to be creditworthy by the other
Party based upon an cvaluation made in & commercially reasonsble manner, the
other Party will inform the Party of the ressons for that determination; or

(c)  The Customer, which is 2 borrower from the RUS, has a Times Interest Eamed
Ratio of 1.05 or better and a Debt Service Coverage Ratio of 1.00 or better in the

issued by: R. Alexander Glenn
Deputy Generst Counse! 17

issued on March 30. 2007 Effective: June 28, 2007
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most recent calendar year, or is maintaining the Times Interest Earmed Ratio and
Debt Service Coverage Ratio as established in the Customer’s RUS mortgage.

9.8 Performance Assurance, “Performance Assurance™ shall mean one of the following: (a)
as to eithor Party, an unconditional and irrevocable Letter of Credit or a cash deposit
equal to the amount that the Parties estimate that the Customer would owe to the
Company for the threc months of the calendar year in which the Customer’s bills are
expected to be the highest; or (b) as o the Customer, advance paymeat for each month’s
service based on the Company’s estimate of the amount that the Customer will owe for
that month, paid not less than five (5) days prior to the beginning of the month, and trued
up at the time of the second succeeding month’s advance payment to reflect the actual
amount the Customer owos. The Cornpany sball pay interest on any prepayments made
pursuant to this Section 9.8(b) at the ratcs cstablished pursuant to 18 CF.R
§35.19a(a)(2)iii).

99  Failge to Maintain Accoptable Creditworthincss, If cither Party that originally
demonstrates Acceptable Creditworthiness subsoquently fails to maintain Acceptabie
Creditworthiness, such Party shall notify the other Party within five (S) Business Days of
the date on which it no longer miets the Acceptable Creditworthiness standards described
herein. Upon receipt of such notice, the other Party may give written notice (Assurance
Notice”) demanding that the affected Party provide Porformance Assurance to the other
Party within thirty (30) Business Days of the date of receipt of the Assurance Notice,

9.10 Failure to Provide Performance Assurgnce. If the affected Party under Section 9.9 fails to
provide Performance Assurance as described herein, the non-affected Party may suspend
performance hereunder 1o the affiected Party, provided that the non-affected Party notifies
the affocted Party in writing of its intent to suspend performance at least thirty (30) days
prior 1o the date on which performance is 1o be suspended. The non-affectad Party”s right
1o suspend performanod hercunder shall be in addition to its right to take action for
default pursuant to Section 12 hereof.

SECTION 10 - CONTINUITY OF SERVICE

10.1 The Compeny shall exercise due care and diligence to supply cleciric capacity and
Comresponding Euergy hereander free from interruption; provided, however, the
Company shall not b responsible for any failure to supply cloctric capacity and
Corresponding Energy, nor for intorruption, reversal or abnormal voliage of the supply, if
such faihure, interruption, reversal or abnormal voltage results from an cvent of Force
Majoure. Each Party shall promptly notify the other Party of any applicable
communication equipment faflure or signal problem. The Parties shall work together to
avoid any interruption of service upon a failore of electronic transmittal of a schedule.

Issved by: R Alexander Glenn
Deputy Genersl Counsel 18

issued on. March 30, 2007 Effective: June 28, 2007
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SECTION 11 - REPRESENTATIONS AND WARRANTIES
1.1 Representations and Wanmaties.

()  As a materisl inducement to enter into this Agreement, cach Party represents and
warrants to the other Party that as of the Effective Date of the Agreemeont, subject
to the conditions precedent provided for in Section 3.2:

{1 it is duly organizaed, validly existing and in good standing under the laws
of the jurisdiction of its formation and has all requisitc power and
authority to enter into this Agreement and consummate the transactions
contemplated herein;

(i) it has all reguiatory authorizations neccasary for it to legally perform its
obligations hereunder or will obtain such authorizations in a timely
masmer prior to the time that performance by such Party which requires
such authorization becomes duc;

(ii) the execution, delivery, and performance of this Agreement will not
conflict with or violate any rule, statute or regulation of any court, agency,
or regulatory body, or any contract, agreement or arrangement to which it
is a party or by which it is otherwise bound;

(iv)  subject to subsoction (i) above, this Agrocment constitutes a legal, valid,
and binding obligution of such Party enforceable against it in accordance
with its terms, and each Party has all rights such that it can and will
perform its obligations 1o the other Party in conformance with the tonms
and conditions of this Agreemcnt, subject to bankmpicy, insolvency,
reorganization and other laws affecting creditor's rights generally and
general principles of equity;

(v)  ithas nogotiated wnd entered into this Agreement in the ordinary course of
its respective business, in good faith, for fair consideration on an arm’s-
length basis;

{vi) it is pot bankrupt and there are no proceedings pending or being
contemplated by it, or to its knowledge, threatened against it which would
result in it being o becoming bankrupt;

(vif) there are no pending, or o its lmowledge, threatened legal proceedings
agamat it that conld materially adversely affect its ability to perform its
obligations under this Agrecement.

EXCEPT AS PROVIDED HERFIN, THE PARTIES MAKE NO OTHER
REPREBSENTATIONS, WARRANTIES OR GUARANTEES, EXPRESS OR IMPLIED,
STATUTORY OR OTHERWISE, RELATING TO THEIR PERFORMANCE OR
OBLIGATIONS UNDER THIS AGREEMENT, AND EACH PARTY DISCLAIMS ANY

Iszsved by. R. Aloxandes Glenn
Deputy Ceners! Counset 19

lssved on: March 30, 2007 Eflective: June 28, 2007
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IMPLIED WARRANTIES OR WARRANTIES IMPOSED BY LAW INCLUDING
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

SECTION 12 - DEFAULT
12.1 Default Each of the following shalt be an “Event of Default” under this Agreement:

(a)  The failure of sither Party to make any payment to the other Party as required by
this Agreement within thirty (30) days of the daic when such payment became
dve and payable.

(b)  The failure by cither Party 1o perform any obligation 10 the other Party under this
Agrecment, other than the obligations described in Sections 12.1a} and (g)
berein.

() The insolvency or bankyupicy of a Party or its inability or admission in writing of
its nability to pay its debis as they mature, or the making of a general assignment
for the benefit of, or entry into any contract or armngement with, its creditors
other than the Company's or the Customer’s mortgagee, as the case may be.

{(d) Tbe application for, or consent (by admission of material allegations of a petition
or otherwise) to, the appointment of 8 receiver, trustee or liquidator for any part or
for all or substantially all of its assets, or its anthorization of such spplication or
consent, or the commencement of any proceedings secking such appointment
against it without such enthorization, consent or application, which proceedings
continue undismissed or unstayed for a period of sixty (60) days.

()  The anthorization or filing by any Party of a voluntary petition in bankruptcy or
application for or consent (by admission of material allegations of a petition or
otherwise) to the application of any bankruptcy, reorganization, readjustment of
deby, insolvency, dissolution, liquidation or other similar law of any jurisdiction
or the institution of such proceedings 2gainst any Parsty without such
authorization, spplication or consent, which proceodings remain undismissed or
unstayed for sixty (60) days or which result in adjudication of bankrupicy or
insolvency within such time.

() Any ropresentation or wirranty made by the defanlting Party in the Agreement
shall prove to bave been false in any material respect when made.

{®) The failure of & Party to provide Performance Assurance as required by Section
99.

122 Cure Period for Certain Events of Dofault,. When an Event of Default occwrs under
Section 12.1(b), the non-defaulting Party will give the defaulting Party written notice of
the Event of Default and an opportunity to remedy the Event of Default. If the Event of
Defanlt shall not have been fully cured within thirty (30) days from the date of the notice
or other mutnally agreed upon time, the non-defaulting Party shall have all the rights it
may have at law or in equity, including the right to terminate this Agreement and to

sswed by: R. Alexander Glenn
Deputy Genersl Counset 20
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the claim, suit or action) by the Party claiming the indemnity. Bach indemnifying Party
shall also reimburse the other Party for any reasonable expenses and attoracy’s fees
incutred by such Party as a result of the Party's failure to comply with this provision.

163 Other Indemmification, In addition to the provisions of Section 16.2, cach Party shall
indonmify, defend and bold harmless the other Party and its officers, directors, trustees,
affiliates, agents, members, employees, contractors, and subcontractors from and against
any Claims arising in any manner directly or indirectly connected with or growing out of,
the operation of its own facilitics, except to the extent such Claims are the result of the
other Party’s, its agents’, scrvants’, or employecs' negligence or willful misconduct, or the
failure to perform and/or comply wManymmmlpmvmomofMAgmemcm Claims
shal] mean all third party claims or actions, threatened or filed and, whether groundiess,
false, frandulent or otherwise, that directly or indirectly relats 1o the subject matter of an
indemnity, and the resulting liabilities, including, but not limited to, losses, damages,
expenses, attorneys” fees and coust costs, whether incurred by settlement or otherwise,
and whether such claims or actiors are threatened or filed prior to or after the termination
of this Agreement. This Section 163 shalt not be applicable to any Claima arising
directly or indirectly from or out of any event, circumstance, act or incident associated
with the Trapsmission Provider’s obligations to deliver power and other services under
the OATT to the Customer or under any other agroement for transmission-rclated
services between tho Transmission Provider and Customer.

SECTION 17 - FORCE MAJEURE

17.1  Force Majeure. Neither Party ghall be in breach of this Agreement for failure o perform
its obligations hereunder if such failure is the resuit of a Force Majeure Event. A “Force
Majcure Event” under this Agreement shall mean an event, occurrence, or circumstance
beyond the rcasonable control of, and without the fault or negligence, of the Party
claiming Force Majeure, inchuling but pot limited to, acts of God, labor dispues
(including strikes), acts of public encmies, orders or absence of necessary orders and
pommits of amy kind that affect performance hereunder and which have been properdy
applied for, from the Governmert of the United States or from any State or Tesritory, or
any of their departments, agencies or officisls, or from any civil or military authority,
extraordinary delay in transportation, lightning, epidemics, carthquake, fires, hurricanes,
tomnadoes, storma, floods, washouts, drought, war, civil disturbances, explosions,
sabotage, injunction, blight, famine, blockade, quarantine; breakage of machinery or
eqmpmeut,or:nyothe:rsumlarcwseorethwhxchmbcyondthcclmmmghnys
reasonable control and which, whbolly or in part, prevents the Party claiming Force
Majeure fom performing its obligations under this Agreement. Mere economic hardship
of a Party doea not constitute Force Majeure. Notwithstanding the above, the Company
may not usc this Force Majeure provision to interrupt or curtail service under this
Agreoment unless (8) Company has already interrupted all of its non-Firm Native Load;
and (b) it is at the same thme interrupting or curtailing its Firm Native Load, so that the
service hereunder is equivalent thercto, as provided for in this Agreement.

172 Mitigation. A Party sufferimg an occurrence of Force Majeuse shall remedy with all
roasonable dispatch the cause or causcs preventing such Party from carrying out its duties

Issued by: R. Alexander Glenn
Deputy Generat Counsel 25
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and obligations as required in this Agreement; provided, that the settlement of strikes,
lockouts, or other indusirial disturbances affecting 8 Party’s facilities shall be entirely
within the discretion of the Party, and it shall not be required to make settiement of
strikes, lockouts, or other industrial disturbances by acceding to the demands of the
opposing party or parties whea such course is unfavorable in the judgment of such Party.

SECTION 18 - MISCELLANEOUS

18.1 Curailmont and Interruption, Whenever the integrity of the Company’s system or the
supply of the electricity is threatoned by conditions on its system or on the systems with
which it is directly or indirectly intercoonected, or whenever it is necessary or desirable
to aid in the restoration of seevice, the Company may in conformance with Prudent
Electric Utility Practice and its obligations under this Agreement and with the application
of standards no more interruptive than service to its other Firm Native Loed customers,
curtail or interrupt electric capacity or energy deliveries hereunder or reduce voltage for
such deliverics to some or all of the service to Customer and such curtailment,
interruption or reduction in and of itself shall not constitute negligence by the Company
and absent negligence or willful misconduct the Company shall not be liable for such
curtailment, interruption or reduction in service under this Agreement.

182 Goveming Law. This Agreement is made under and shall be governed by, end construed
in accordancoe with, the laws of the State of Florida without giving effect to any principles
of conflicts of laws whero the giving of effect to any such principles would result in the
laws of any other state or jurisdiction being applicd to this Agreement.

18.3 Dispute Resolution. Except as provided in Sections 14.1 and 15, the dispute resolution
procedures set forth in this Section 18.3 shall govern the resolution of any dispute,
controversy or claim arising out of, undex, or relating 1 this Agreement (a "Dispute™)
unless mutually agreed to by the Partics. Tho Parties agroo to first negotiate in good faith
to attempt to resolve any Dispuie that arises under this Agreement. In the event that the
Partics are unsuccessful in resolving 8 Dispute through such negotiations, the controversy
may be submitted to binding arbitration as provided below.

(a)  Good-Faith Negotiations. The process of "good-faith negotiations® requires that
cach Party set out in writing to the other its reason(s) for adopting a specific
conclusion or for sclecting a particular course of action, together with the
sequence of subordinate facts leading to the conclusion or course of action. The
Parties shall attempt to agree on a muiuaily agreeable resolution of the Dispute.
Upon request, each Party shall promptly make available to the other such
information, including existing studies and raw data, to the extent related to the
Dispute. The related information to be made available must include both studies
and raw data thet support the position advocated and existing studies and raw data
that are reiated to, but do not support, the position advocsated. A Party shall not be
required as pari of these negotistions (o provide mmy informetion which is
confidential or propriotary in nature unless it is satisfied in its discretion that the
other Party will mainuin thc confidentiality of and will not misuse such

tssuod by: R. Alexander Glenn
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) Confidentinlty snd Non-Adumissibilty of Su Mads o tod

Pmyhuebyugreuthatmchmmmmmowumofsood faith
negotiations, as contemplated in Section 18.3(a), and in binding arbitration, as
conternplated in Section 18.3(B), shall be confidential, and shall not be disclosed
10 or shared with any thisc parties (other than the arbitrator, potentie) srbitrators or
any other person whose presence is necessary to facilitate the negotiation and/or
binding arbitration process). Furtbermore, cach Party agrees that any documents
or data specifically prepared for use in good faith negotiations and/or binding
arbitration shall not be disclosod to any third party, except those parties whose
prescnce i8 necessary to facilitate the binding arbitration process. Each Party
agrees and acknowledgen that no statements made in or evidence specifically
pmpuedforgoulfmﬂmﬂgms,nndu&chon 18.3(n) shall be admissible for
any purpose in any subsequent binding arbitration.

184 No Ameniments Without Consent, Except as otherwisc provided harcin, this Agreement
shall not be amended, changed, aliered, or modified excopt by a written instrument duly
executed by an authorized reprosentative of each Party.

18.5 Assignment

(8)  Except 8s provided herein, neither Party shall assign this Agreement or its rights
hercunder without the prior written consent of the other Party, which consent may
not be unreasonably withheld. Any assignment of this Agreement in violation of
this Section shall be, a1 the option of the non-Assigning Party, void.

(b)  Either Party (“the “Assigning Party”) may, without the consent of the other Party:

)] transfer or assign this Agreement to an sffibate of the Assigning Party
‘ which affiliate’s creditworthiness is equal to or higher than that of the
Assigning Party based either on Standard and Poor’s or Moody's ratings
or, if the affiliste does mot have such a rating, on crodit assurances
rcasonably accepiable to the non-Assigning Party, provided that such
affiliato is financially and opecationally capable, including maintaining the
same level of reliability and delivering capacity and energy at the same
monthly charges 13 the Customer would have received had tho sssignment

not bocn made, of performing its obligations under this Agreement; or

(i)  transfer or assign its rights and obligations under this Agreement to any
person or entity (the Assignee) succeeding 1o all or substantially all of the
Assigning Party’s asscts, provided that the Assignee’s creditworthiness is
equal 1o or higher than that of the Assigning Party and it is financially and
operationally capable of performing its obligations under this Agreement.

{c) An assignmoent or transfer pursusnt to this Section 18.5 may be mado only if:

) any required regulatory approvals that may be required are obtained in
connection with such transfer or assignment;

Deputy Genesal Courset
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(i)  the Assignee agress in writing to be bound by the terms and conditions of
this Agreement; the Assignoes has Accepiable Creditworthiness as defined
in Section 8.7 or provides Performance Assurance pursuant to Section 9.8;
and the Assignee is financially and operationally capable of performing its
obligations under this Agreesnent; and

(iii) the non-Assigning Party is not obligeted to perform ils obligations
hereunder in faver of the Assignee to the extent the Assignee shall not
perform the obligations of the Assigning Party.

()  If vither Party texminatcs its existence as a corporate entity by merger, acquisition,
sale, consolidation or otherwiss, or if all or substantially all of such Party’s assets
are transferred to another person or business eatity, without complying with this
Section 18.5, the other Pasty shall have the right, enforceable in 2 court of
competent jurisdiction, 1o enjoin the first Party’s successor from using the
property in any manner that interfores with, impedes, or resmricts such other
Party’s ability to carry out its ongoing busincss operations, rights, and obligetions.

(¢)  Notwithstanding the foregoing, the Customer’s interest in this Agreement may be
sssigned, transferrod, morntgaged or pledged by Customer without Company’s
consent for the purposs of creating 8 security interest for the benefit of the United
States of America, acting through RUS (and thereafier the RUS, withont the
approval of Company or its Lenders, may cause the RUS’s interest in this
Agreement to be sold, assigned transferred or otherwise disposed of to 2 third
panty).

18.6 Successors,' This Agreement shall be binding on and inure to the benefit of the Parties
and their respective successors, assigns, and legal representatives, including any entity
with which or into which a Party may be merged or which may muccesd to the assets or
business of a Party.

18.7 Title. Title to and risk of loss related to the energy s0ld hercunder shall transfer from
Company to Customer st the Poini(s) of Receipt. Company warrants that it will deliver
capacity and Corresponding Energy hereimder froe and clear of all liens, security
intersets, claims and encumbrances or any intercst therein or thereto by any person
arising prior to the Point(s) of Receipt.

18.8 Agepcy, Nothing in this Agreoment is intended or shall be deemed 1o constitute a
partnership, agoncy, or joint venture relationship between the Company and the
Cusmomer.

18.9 Hesdings. Section Headings in this Agreement are included herein for convenience of
reference only and shall not consiitute a part of this Agreemeont for any other purpose.

18.10 Contract Construction, For purposes of construing this Agreement, it is agrood and
understood that both Partics are equally responsible for drafting same.

ssued by: R. Alexander Glenn
Deputy General Counsed 29

issued on: March 30, 2007 Effective. June 28, 2007
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INTRODUCTION, QUALIFICATIONS AND PURPOSE
Please state your name and business address.

David W. Gammon, P.O. Box 14042, St. Petersburg, Florida 33733.

By whom are you employed and in what capacity?
I am employed by Progress Energy Florida, Inc. (“PEF” or “the Company”) as a

Senior Power Delivery Specialist.

‘What are your job responsibilities?

I am currently employed as a Senior Power Delivery Specialist for PEF. This position
has responsibility for all cogeneration contracts and renewable energy contracts. In
this position, I have responsibility for all of PEF’s Qualifying Facility (“QF”) power
purchases, including the development of Standard Offer Contracts. My
responsibilities further include administering all long-term QF contracts, negotiating
extensions, resolving disputes, and administering payments to cogeneration and

renewable suppliers.

Please describe your educational background and professional experience.

I received a Bachelor of Science in Engineering degree from the University of Central

Florida in 1980 and a Master of Business Administration from the University of

South Florida in 2001. I am a registered Professional Engineer in the State of Florida.
My employment with Progress Energy Florida/Florida Power Corporation has

been related to QF purchases since 1991. Prior to this position, I have had other
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positions at Florida Power Corporation including Project Engineer in Energy
Management Resources and Project Engineer in Relay Design. My employment with

Florida Power Corporation began in 1977.

What is the purpose of your testimony?

The purpose of my testimony is to address the structure and history of PEF’s Standard
Offer Contracts for QF and Renewable Energy Producers (“Renewables”). I also
explain why certain terms and conditions are included in PEF’s current Standard

Offer Contract.

Please summarize your testimony.

PEF is required by law to have a Standard Offer Contract available for QFs and
Renewables. A QF or a Renewable can accept PEF’s Standard Offer Contract
without any negotiation, and PEFF is compelled to abide by the terms and conditions
of that contract for any and all counterparties who wish to agree to sell power under
it. While almost all QFs and Renewables elect to enter into a negotiated power
purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the
Standard Offer Contract provides a comprehensive baseline of acceptable terms and
conditions for energy providers to use in their negotiations with PEF, and PEF has
had excellent success in obtaining power purchase agreements with QFs and
Renewables by using its Standard Offer Contract as a “first draft” against which

negotiated contracts are developed.
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IL.

As of late, PEF has made a number of changes to its Standard Offer Contract
in order to comply with recent rule changes and to incorporate feedback that PEF has
received from QFs and Renewables. By making these changes, PEF has developed a
Standard Offer Contract that both promotes Renewables to engage into negotiations
with PEF and that strikes a balance between the interests of PEF and its customers

and such energy producers.

Are you sponsoring your testimony with any exhibits?

No.

STANDARD OFFER CONTRACTS, RULES AND TARIFFS
Please briefly give an explanation of what a Standard Offer Contract is and the
history of the development of Standard Offer Contracts.
Standard Offer Contracts were developed pursuant to the Public Utility Regulatory
Policy Act (“PURPA”), which was passed by Congress in 1978. Utilities in Florida
have had Standard Offer Contracts approved by the Florida Public Service
Commission (“FPSC” or “Comrission”) in effect since 1984, offering the same
contract terms to any and all suppliers, although different terms can be developed
through negotiation.

Because the Standard Offer Contract is offered to all renewable suppliers, its
terms must be broad enough to cover all possible circumstances. The particular
contractual needs of a specific type of supplier, such as a solar supplier, may be

different than the contractual needs of another supplier, such as a biomass facility, but
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the Standard Offer Contract must be available to all suppliers regardless of the
resource used. The fact that different types of suppliers may benefit from different
terms is the reason that the terms and conditions in a Standard Offer Contract have to

be broad-based and comprehensive.

Can you also provide a brief history of the development of the rules governing
Standard Offer Contracts for Renewable Generation?

The rules regarding Standard Offer Contracts have been in place since 1984. As the
rules have evolved and changed over time, the Commission has given careful
consideration to the development of contractual terms to balance the needs of
suppliers and utility customers. Accordingly, the rules have been amended several
times. Most recently, the Standard Offer Contract rules were amended in 2006 to
specifically address renewable energy generation. All of the rule changes were made
according to the rulemaking procedures in place at the time, and comments from all
interested parties were solicited, heard and thoughtfully evaluated by the

Commission.

You mentioned a rule change in 2006 regarding renewable energy. What
particular aspects of the Commission’s rules promote renewable generation?
There are numerous provisions of the Commission’s rules that promote renewable
generation. They include:

e Removing the previous cap limiting Renewables to 80 MW or less.
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¢ Requiring updated Standard Offer Contracts be filed by each utility each year by
April 1.

¢ Requiring a separate Standard Offer Contract for each technology type identified
in the utility’s Ten Year Site Plan (“TYSP”).

¢ Requiring that a Standard Offer Contract be continuously available to
Renewables.

¢ Providing the Renewable the option to choose the term of the Standard Offer
Contract between ten years and the economic life of the avoided unit.

e Allowing a portion of the energy payment under a Standard Offer Contract to be
fixed.

e Removing subscription limits in the Standard Offer Contract.

e Requiring a provision in the Standard Offer Contract to reopen the contract in the
event of changes in environmental and governmental regulations.

e Requiring that Renewable Energy Credits (“RECs”) remain the exclusive
property of the Renewable.

e Requiring prior approval by the Commission before equity adjustments for
imputed debt can be made to & utility’s avoided cost.

e Providing for dispute resoluticn between a Renewable and a utility.

What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule
revisions?
In order to comply with the rule changes and in response to comments received

during recent contract negotiations with Renewables, numerous changes were made
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to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the

following:

e The Standard Offer Contract is based on the next avoidable fossil fueled generating
unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is

the 2013 combined cycle unit.

e The Standard Offer Contract is available to both Renewables and QFs less than

100 kW, as provided by Rule 25-17.250(1), F.A.C.

e The Standard Offer Contract is offered on a continuous basis, as required by

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C.

e The Standard Offer Contract allows a Renewable or QF to choose any contract
term from 10 years up to 25 years, which is the projected life of the avoided unit,

as required by Section 366.91, F.S., and Rule 25-17.250(3), F.A.C.

e The Standard Offer Contract includes normal payments, early payments, levelized
payments, and early levelized payments, as required by Rule 25-17.250(4) and (6),

FAC.

e The Standard Offer Contract contains no preset subscription limits for the purchase

of capacity and energy from Renewables, as required by Rule 25-17.260, F.A.C.

e The Standard Offer Contract contains a provision to reopen the contract based on
changes resulting from new environmental or regulatory requirements that affect
the utility’s full avoided costs of the unit on which the contract is based, as

required by Rule 25-17.270, F.A.C.
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e The maximum number of capacity tests specified in the Standard Offer Contract is

reduced from six times per year to two times per year.

Other than the changes listed above, is the Standard Offer Contract
substantially the same as previously-approved versions?

Yes. Although there were other changes made to PEF’s Standard Offer Contract, in
addition to those described above, including grammatical changes, capitalization of
defined terms, renumbering of sections, and the like, the bulk of the Standard Offer
Contract has remained unchanged since it was last reviewed and approved by the

Commission in 2003.

One of the requirements of Rule 25-17.250, F.A.C., is that the utility make
separate Standard Offer Contracts available for each type fossil-fueled
generating unit in that utility’s TYSP. Has PEF done that?

Yes. PEF’s 2007 TYSP contained five proposed generating units. Of those five units,
Hines Energy Complex Unit #4 and the Bartow Repowering were already under
construction, making them ineligible for a Standard Offer Contract. Another proposed
generating unit is a nuclear facility, and it is also ineligible for a Standard Offer
Contract. The remaining eligible generating units were a 2013 combined cycle unit
and a 2014 combined cycle unit. In compliance with Commission rule, PEF’s current

Standard Offer Contract is based on the 2013 combined cycle unit.

Has the FPSC approved PEF’s TYSP on which the Standard Offer Contracts in

this case are based?
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Yes. PEF’s TYSP was approved by the Commission on December 17, 2007.

SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT

A. Payments

How are “avoided costs” derived for both energy and capacity payments in
PEF’s Standard Offer Contract?

The “avoided costs” for capacity are calculated using the data from the TYSP and in
accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25-
17.0832(6), F.A.C., utilizes the value of deferral method to determine the capacity
cost. Simply stated, the value of deferral method determines the savings produced by
deferring the construction of generation.

The avoided energy cost is determined in accordance with Rule 25-
17.0832(5), F.A.C., which states that the avoided energy cost is determined using the
heat rate of the avoided unit when the avoided unit would have operated; and, when
the avoided unit would not have operated, the avoided energy cost is equal to the as-
available rate. For purposes of the Standard Offer Contract, it is assumed that the
avoided unit would operate in any hour when the as-available rate is greater than the
energy cost calculated using the heat rate of the avoided unit. Therefore, the energy
payment rate is determined hourly by comparing the as-available rate to the energy
cost using the avoided unit heat rate and then using the lower of those two values.
This methodology to determine the hourly rate has been used in Standard Offer

Contracts for a number of years.
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The as-available energy cost is PEF’s marginal cost of energy before the sale
of interchange energy and is calculated in accordance with Rule 25-17.0825, F.A.C.,

and PEF’s Rate Schedule COG-1.

Does PEF’s Standard Offer Contract include a provision requiring a renewable
energy generator to maintain a 71% or greater capacity factor in order to
qualify for a capacity payment and a 91% capacity factor or greater in order to
qualify for the full capacity payment?

Yes.

Why is it appropriate to require a renewable generator to maintain a 91% or

‘greater capacity factor to qualify for the full capacity payment?

It is appropriate to require a Renewable to maintain a 91% capacity factor to qualify
for the full capacity payment because 91% is the projected availability of the avoided
unit. Under the Standard Offer Contract, the supplier has the right to deliver to PEF
whenever it chooses. To ensure that PEF’s customers receive the capacity that they
are paying for and have contracted to receive, the Standard Offer Contract must
require the supplier to deliver to PEF at the same capacity factor during the on-peak
hours (91%) that the avoided unit would deliver. Said another way, the Standard

Offer Contract requires the supplier to be available 91% of the on-peak hours.

Why is the specified capacity factor included in PEF’s Standard Offer Contract?
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The specified capacity factor ensures that PEF’s customers are receiving equivalent
capacity compared to the avoided unit and are therefore receiving what they are
paying for. In addition, the specified capacity factor ensures that PEF can count on

the Standard Offer Contract to meet its capacity and reserve margin requirements.

B. Right of Inspection

PEF’s Standard Offer Contract includes a provision granting PEF a right to
inspect a renewable generator’s facility and books. Why is this provision
included?

A right to inspection provision 1s included because it assures PEF has the ability to
inspect a facility and/or its books to determine a supplier’s compliance with the terms
of the Standard Offer Contract, if PEF has reason to believe that the supplier may not
be complying with the contract. For instance, if a renewable supplier has contracted
to use biomass as its fuel to qualify as a renewable generator, but PEF has reason to
believe that it may be using only natural gas, then an inspection and/or review of the
facility and its books would verify the type of fuel that was being consumed. The
intention of this provision is not for PEF to be a nuisance or hindrance to a facility by
repeatedly and unreasonably inspecting a facility and/or its books, but for PEF to
have the ability to inspect when necessary. This has been a requirement in previous

versions of PEF’s approved Standard Offer Contract.

10
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C. Conditions Precedent
Does PEF’s Standard Offer Contract include a provision outlining conditions
precedent for a renewable energy generator to meet?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

A provision regarding conditions precedent is included in the Standard Offer Contract
to provide protection to PEF’s customers. Most facilities that enter into a QF or
renewable contract with PEF are new facilities. The conditions precedent section
provides milestones that the supplier must meet to ensure that the project continues to
move forward and that the facility will be on-line when expected. In other words, the
conditions precedent section gives PEF assurances that a project will stay on course
for successful completion, and it gives PEF advance notice that it may need to make
other plans to secure replacement capacity to meet customer demand if a counterparty

cannot comply with those conditions.

D. Renewable Energy Credits
Does PEF’s Standard Offer Contract include a provision specifying that PEF
has the right of first refusal to purchase any RECs?

Yes, as have previous versions of PEF’s approved Standard Offer Contract.

Could a renewable generator negotiate a different arrangement regarding

RECs?

11
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Yes. As with most provisions of the Standard Offer Contract, the supplier has the
right to negotiate different terms than those contained in the Standard Offer Contract.
PEF has done so a number of times, most recently in its contracts with the Florida

Biomass Group and Biomass Gas and Electric.

E. Use of Interruptible Standby Service for Start-up

PEF’s Standard Offer Contract includes a provision restricting the use of a
renewable energy generator’s ability to use interruptible stand-by service tariffs.
Why is this provision included?

This provision is part of PEF’s Standard Offer Contract to ensure that the supplier’s
generation is available when it is needed most. If the generating unit was off-line
when PEF interrupted its interruptible customers, then the generating unit could not
return to service because it would not have power from PEF. The standby service
purchased must be firm stand-by service to assure there is power available to start the
unit. This has been a requirement in previously-approved versions of PEF’s Standard

Offer Contract.

F. Committed Capacity Test Results

Does PEF’s Standard Offer Contract include a provision requiring that a
renewable energy generator demonstrate that it can deliver at least 100% of
Committed Capacity?

Yes.

12
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Why is this provision included in PEF’s Standard Offer Contract?

This provision is included simply to ensure that PEF’s customers receive the capacity
that they have contracted to purchase. If a contract is for 100 MW, but the facility can
only reliably deliver 90 MW, then PEF’s customers are being short-changed. This
provision has been included in previously-approved versions of PEF’s Standard Offer

Contract.

G. Test Period
Does PEF’s Standard Offer Contract include a provision setting the test period
to establish a facility’s capacity?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

This provisioh is included to ensure that PEF’s customers receive all the capacity that
they have contracted to purchase. Under the provisions of the Standard Offer
Contract, the supplier selects a time when it will perform a Committed Capacity Test.
During that period, the supplier is to run the facility consistent with industry standards
without exceeding its design parameters, and supplying the normal station service
load. The capacity of the facility is the minimum hourly net output of the facility.
Although this has been a requirement in previously-approved versions of PEF’s
Standard Offer Contract, as I have previously explained, PEF has lowered the number
of tests PEF can request in a year from six to two, in response to suggestions from

Renewables.

13
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H. Detailed Annual Plan

PEF’s Standard Offer Contract includes a provision requiring that a renewable
energy facility prepare a detailed plan of the electricity to be generated and
delivered to PEF. Why is this provision included?

The Standard Offer Contract requires the supplier to provide an estimate of its
deliveries to PEF. These estimates are required so that PEF can coordinate the
planned outages of the supplier with the outages of its own facilities and the other
facilities under contract with ]PEF . This has been a requirement in previously-

approved versions of PEF’s Standard Offer Contract.

L Total Electrical Output

PEF’s Standard Offer Contract includes a provision requiring a renewable
energy facility to provide its “total electrical output” to PEF. Why is this
provision included?

In the event the supplier is selling its output to PEF and another party, contract
provisions to accommodate partial deliveries to both parties would need to be
negotiated. These types of negotiations are unique to each facility, exist with multiple
purchasers, and are outside of the scope of the Standard Offer Contract. Such
provisions would be handled through a negotiated contract. This provision requiring
“total electric output” has been included in previously-approved versions of PEF’s

Standard Qffer Contract.

14
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J. Operating Personnel

Does PEF’s Standard Offer Contract include a provision requiring that a
renewable energy faciﬁi:y have operating personnel on duty 24 hours a day,
seven days a week?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

The Standard Offer Contract is a firm contract, so the facility needs to have operating
personnel on duty 24 hours a day, seven days a week to comply with the requests of
PEF’s generation dispatcher. Personnel must be available to respond to requests to
reduce output or alter the power factor to maintain system reliability. In rare cases,
the unit may need to be taken off-line to prevent overloads to the transmission
system, or be brought on-line, if possible, to address local or system-wide reliability
issues. A similar requirement has been included in previously-approved versions of

PEF’s Standard Offer Contract.

K. Three Day Fuel Supply

Does PEF’s Standard Offer Contract include a provision requiring a three day
supply of fuel?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

15
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This provision is included because it helps to ensure that during an extreme operating
event, such as a cold snap or after a natural disaster such as a hurricane, the supplier
will be able to continue operating for 72 hours. Just as with other generating plants,
Renewables should be required to maintain a fuel inventory to assure availability of
the unit if for some reason the fuel supply is interrupted. Accordingly, this
requirement has been included in previously-approved versions of PEF’s Standard

Offer Contract.

What if a facility does not store its fuel on site, such as wind or solar power?

If a facility uses a fuel that cannot be stored, such as wind, then this provision
obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer
Contract with the exception of this provision, the simple solution would be to simply

delete this section and enter into an otherwise identical negotiated contract with PEF.

L. Performance Security

PEF’s Standard Offer Contract includes a provision setting performance
security. Why is this provision included?

Performance securities are typically found in all firm energy and capacity contracts
and have been included in approved Standard Offer Contracts for many years. They
are used to help ensure that if a supplier‘ can no longer meet its obligations under the
contract, then the purchaser has funds available to cover a portion of the replacement
cost of energy. The performance security typically does not cover all the costs of the

replacement energy, but it does offset some of the costs that are otherwise borne by

16
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PEF’s customers. These provisions are important to appropriately shift some of the
risk of default away from PEF’s customers and to the party that is not meeting its

obligations under a purchase power contract.

M. Termination Fee and Insurance
Does PEF’s Standard Offer Contract include provisions setting a termination fee
and requiring insurance?

Yes.

Why are these provisions included in PEF’s Standard Offer Contract?

Both of these provisions are required by Commission rule. The termination fee is
required by Rule 25-17.0832(4)(e)10, F.A.C. The termination fee is designed to
ensure the repayment of capacity payments to the extent that the capacity payments
made to the supplier exceed the capacity that has been delivered. For example, early
capacity payments, as defined in applicable rules, are capacity payments made before
the in-service date of the avoided unit. In this example, those payments made before
the avoided unit’s in-service date must be secured to ensure that if the supplier does
not operate for the term of the contract, PEF’s customers are refuhded the payments
for the capacity that they did not receive. A termination fee has always been a part of
the Standard Offer Contract. The insurance provision is required by Rule 25-
17.087(5)(c), F.A.C., and helps to protect the utility and its customers from liability

claims resulting from the operations of the supplier.

17
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N. Default

PEF’s Standard Offer Contract includes a provision listing events of default.
Can you explain the purpose of this provision?

Like all contracts for capacity and energy, the Standard Offer Contract contains a
listing of events of default so that the parties know the circumstances under which the
contract can be terminated for non-performance. These provisions are basic to any
purchase power contract that I have ever seen and have been a requirement in

previously-approved versions of PEF’s Standard Offer Contract.

0. Force Majeure
Does PEF’s Standard Offer Contract include a provision setting forth force
majeure terms?

Yes.

Why is this provision included in PEF’s Standard Offer Contract?

Force Majeure sections have always been included in PEF’s Standard Offer
Contracts and every other power purchase agreement that I have seen. These
provisions define the responsibilities of the parties in the event that something outside
the control of the parties makes one party unable to perform its obligations under the
contract. The force majeure langnage is designed to limit damages for such an event
outside the control of the parties but also to limit the financial exposure of PEF’s

customers.

18
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P. Representations and Warranties
Does PEF’s Standard Offer Contract include a provision requiring the
renewable energy generator make representations, warranties or covenants?

Yes.

Why is this provision a part of PEF’s Standard Offer Contract?

This provision is a standard contract term that helps ensure that the supplier entering
into the Standard Offer Contract can do so legally, is responsible for its compliance
with environmental laws, has any governmental approvals required, and so forth.
These kinds of provisions have been contained in previously-approved versions of

PEF’s Standard Offer Contract.

Q. Assignment

PEF’s Standard Offer Contract includes a provision prohibiting assignment
without approval from PEF. Why is this provision included?

A provision prohibiting assignment without approval is included because it is not
uncommon for a contract to be sold and assigned, possibly numerous times. The
requirement for PEF’s approval of any such assignments ensures that PEF can assess
the purchasing party’s ability to perform under the contract. This, of course, allows
PEF to mitigate some degree of risk that would otherwise be béme by its customers.
This provision has been a part of previously-approved versions of PEF’s Standard

Offer Contract.
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IV.

R. Record Retention
Does PEF’s Standard Offer Contract include a provision specifying that the
renewable energy facility must retain its performance records for five years?

Yes.

Why is this provision part of PEF’s Standard Offer Contract?

This provision is included so that in the event that a dispute arises regarding the
operation of the supplier, the supplier’s records will be available for five years. PEF
retains these records for a minimum of five years as well. Record retention has been a
requirement in previously-approved versions of PEF’s Standard Offer Contract and
has allowed PEF to successfully resolve would-be disputes with counterparties in the

past.

FINANCING

Does PEF’s Standard Offer Contract permit the financing of renewable energy
projects?

Yes. Most renewable energy prejects require financing, and PEF’s current Standard
Offer Contract does more than ever to help projects obtain financing. Typically, the
issue with financing is the certainty of the payment stream to the power generator. To
address this issue, the capacity payments in the current Standard Offer Contract can
be front-end loaded to help with financing and a portion of the energy payment can be

fixed as well.
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Have any generators signed a Standard Offer Contract with PEF in the past two
years?

No, but this is not surprising. Given the fact that power producers almost always
have unique projects, circumstances, and needs, some modifications, even if minor in
nature, usually have to be made to PEF’s Standard Offer Contract, which will result

in a negotiated contract.

Have any generators signed significant negotiated contracts with PEF in the past

two years?

Yes. In 2006, PEF entered into a negotiated contract for 116.6 MW with the Florida
Biomass Energy Group LLC and in 2007 PEF entered into two negotiated contracts
with Biomass Gas & Electric for 75 MW each. These contracts show that while
PEF’s Standard Offer Contract provides a good baseline of acceptable terms and
conditions for energy producers to work with, negotiated contracts best addréss the
unique concerns of renewable suppliers. Thus, the combination of PEF’s Standard
Offer Contract and the ability for energy producers to negotiate contracts against that
Standard Offer Contract advances and promotes the use of renewable energy in PEF’s

service territory.
CONCLUSION

Does this conclude your testimony?

Yes.
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INTRODUCTION, QUALIFICATIONS AND PURPOSE

Please state your name and business address.

Martin J. Marz; 1525 Lakeville Drive, Suite 217, Kingwood, Texas 77345.

What is your occupation and by who are you employed?

I am an Energy Advisor and Senior Consultant for J. Pollock Incorporated.

What is your educational background?
1 have a Bachelor of Arts in Political Science from the University of Akron, and a

Juris Doctor from the University of Akron School of Law.

Please describe your professional experience.
During my 27 years of experience in the energy industry, I have represented
marketers and producers (both in gas and electric matters), pipelines, local
distribution companies, and state regulatory agencies in contractual and regulatory
matters. During my years in the industry, I have been involved in every major
regulatory change that has occurred in the natural gas industry, beginning with
Order No. 436 and its progeny and extending through Order No. 636.

Before joining J. Pollock Incorporated in July 2007, I was employed by
BP in Houston, Texas, where I worked for the natural gas and power trading and
marketing operations as Senior Attorney, as a Trade Regulation Manager
(compliance) and as a Director of State Regulatory Affairs. In my legal capacity,
I was responsible for, and engaged in, the negotiation of numerous power and gas
purchase and sales contracts, including financial agreements, and even producer

agreements. Similarly prior to joining BP, I had been involved in contract
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negotiations and drafting on behalf of energy marketers, pipelines and distribution
companies.

Prior to BP, I was a member of the Staff of the Public Utilities
Commission of Ohio (PUCO), participating in rate and regulatory matters before
the PUCO as well as proceedings before the Ohio Supreme Court and the FERC.
Prior to joining the PUCO Staff, I worked for the Ohio Office of Consumer’s
Counsel on cost of service, cost of equity and rate design matters involving gas

local distribution companies, electric utilities, and pipeline companies.

On whose behalf are you testifying in this proceeding?

I am testifying on behalf of White Springs Agricultural Chemicals, Inc. d/b/a PCS
Phosphate — White Springs (PCS Phosphate). PCS Phosphate is a manufacturer
of fertilizer products with plants and operations in or near White Springs, Florida
that are located in Progress Energy Florida’s (PEF) electric service area. PCS
Phosphate uses waste heat recovered from the manufacture of sulfuric acid to

cogenerate electricity.

What is the purpose of your testimony?

I was asked to review the PEF Standard Offer Contract for Renewable Energy
Producers or Qualifying Facilities less than 100 KW. Based on that review, and
consistent with the existing administrative rules, I am recommending changes to
the contract in order to further the State of Florida’s objective to encourage
renewable energy generation. My testimony is not intended to provide an

exhaustive review of each and every element of PEF’s Standard Offer Contract,
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but does provide an assessment of the most serious issues presented by the

Standard Offer Contract.

SUMMARY

Please summarize your conclusions and recommendations.

Florida has enacted a state policy to promote the development of renewable
energy sources. Utility standard offer contracts are the basic vehicle for
facilitating that development. The State’s program aims to allow a renewable
energy producer either to accept a standard offer contract or negotiate a project
specific contract that satisfies the requirements of the Commission’s rules. Both
options should be viable choices. The problem is that PEF’s Standard Offer
Contract is not designed to be acceptable to any renewable energy producer. As I
explain, the PEF contract contains provisions that are unreasonable, overly one-
sided, not consistent with reasonable commercial practice, and are overly
complex. Additionally, certain of the price terms require a level of performance
well in excess of that achieved by PEF’s existing combined cycle generating
facilities and actually serve as a barrier to renewable energy development.

PEF maintains that it intends its Standard Offer Contract to be the starting
point for negotiating a project specific arrangement. This approach, however,
both defeats the basic purpose of a standard offer contract and forces an extended
and unwarranted negotiation over the removal or modification of the one-sided
standard offer terms and conditions. My testimony recommends basic revisions

that are required for the Standard Offer Contract to serve its intended purpose.
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These recommendations do not unduly burden PEF as they are consistent with

standard industry practice and PEF’s own practice in a non-standard offer context.

Please summarize your conclusions and recommendations.

My conclusions and recommendations are as follows:

Price Terms

1.

The required performance capacity factor of 71% (Section 4) is
inconsistent with the avoided unit (estimated capacity factor of 62.9%)
and with the operation of PEF’s existing combined cycle units (which
operate at a capacity factor of approximately 50%);

The proposed Availability Factor (Section 4) is mis-specified because
it would require the renewable energy producer] to achieve a minimum
91% annual capacity factor rather than require the renewable energy

producer to make capacity available 91% of the time to obtain a

capacity payment.

. As proposed by PEF, in order to receive the full capacity payment, a

renewable energy producer must satisfy a 91% capacity factor, not just
the minimum capacity factor of 71%. The 91% capacity factor is
excessively high.

A renewable energy producer should be entitled to a full capacity
payment if it is available for generation in a manner consistent with
PEF’s own units and achieves the same annual capacity factor as the

avoided unit would have.

1

I will refer to both renewable energy resources and small qualifying facilities of
less than 100 Kw as renewable energy producers.
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Non-price Terms

1. The imposition of a Right of First Refusal (ROFR) that PEF demands
for Renewable Energy Credits owned by a renewable producer is not
justified.

2. Capacity Testing —

i.  These provisions appear to be predicated upon a combined cycle
unit, and ignore the distinctive features and requirements of most
renewable energy producer facilities;

ii.  PEF should be required to provide written notice of the requested
test, and to pay for test energy delivered during the test.

3. Creditworthiness Provisions —

i. These provisions are one-sided and are not consistent with
established commercial practice and thus must be revised to
provide protection to both parties in the transaction.

ii. The collateral requirements are onerous and do not appropriately
reflect default risk for both parties.

4. PEF’s inspection of the generation elements of a renewable energy
producer should be subject to reasonable notice and a normal business
hours requirement.

S. The default provisions of the Standard Offer Contract are one-sided
and do not provide reciprocal rights to claim an event of default for

such matters as mnon-payment, breach of representations and
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10.

11.

warranties, failure to comply with obligations under the terms of the
contract and creditworthiness.

A renewable energy producer should be provided a corresponding
opportunity to examine the books and records of the buyer (who will
be handling billing and payment). Also, PEF’s inspection of books
and records should be subject to a reasonable notice and a normal
business hours requirement.

The contract’s assignment limitation is one-sided and is not
commercially reasonable. This provision needs to be revised to permit
either party to assign with approval from the other party, or, in the
event of certain corporate reorganizations, without the other party’s
approval.

Representations and warranties are one-sided and not commercially
reasonable. This section needs to be revised so that PEF provides
standard commercial representations and warranties.

The conditions precedent need to be revised to more accurately reflect
the timing necessary to obtain the necessary approvals and to
acknowledge that certain of the items are not within control of the
renewable energy producer.

The force majeure provisions needs to be revised to reflect a balanced
commercial approach to the concept.

Annual plan (i.e., renewable energy performance estimates) provisions

(Section 10.1) must be more must be more reasonable and flexible.
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12.

14.

They must recognize the nature of renewable production and should be
predicated upon good faith estimates of energy to be delivered.

The insurance provisions in Section 17 need to be removed given that
the provision is tied to the construction of the Facility’s
interconnection and not the Facility itself. This provision is more

appropriate in the interconnection agreement.

. The maintenance scheduling provisions of Section 10.2 should be

removed because they are inappropriate for renewable energy
producers, which tend to be much smaller in size than utility avoided
generating facilities. It is reasonable to require renewable energy
producers to provide planned maintenance information, including
subsequent updates as they become known, and I have added
provisions to that effect in Section 10.1.

The requirement thar a renewable energy producer take firm standby

service from PEF (Section 8.2) is not justified and should be deleted.

REASONABLENESS OF STANDARD OFFER CONTRACT AND

LIKELTHOOD THAT THE STANDARD OFFER CONTRACT WILL BE

USED BY RENEWABLE PRODUCERS.

Does the Standard Offer Contract serve the purpose of being an agreement

that anyone is likely to enter into without serious negotiations?

No. PEF witness David W. Gammon testifies that the Standard Offer Contract
provides a “first draft” against which negotiated contracts are developed.

Gammon Testimony at 2. Having reviewed the Standard Offer Contract, I
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understand fully why he makes that statement. As I discuss, the Standard Offer
Contract has numerous provisions that would discourage a renewable energy
producer from accepting the Standard Offer Contract. The areas that are one-
sided in favor of PEF extend across many aspects of the general terms and
conditions. Given the nature of the Standard Offer Contract, I would not expect
any renewable energy producer to enter into the agreement on an “as is” basis.
Presenting an unbalanced standard offer contract of this nature defeats the

intended purpose of such a contract.

What should be the purpose of a Standard Offer Contract?

In my estimation, a standard contract is one that sets out the general terms and
conditions of the agreement in a balanced manner and permits the parties to focus
on items critical to each party that may require more extensive negotiations.
Prime examples of such agreements include the Edison Electric Institute Master
Power Purchase and Sale Agreement (“EEI Master Agreement”), the North
American Energy Standards Board Base Contract for the Sale and Purchase of
Natural Gas (“NAESB Agreement”) and even the International Swaps and
Derivatives Association’s ISDA Master Agreement (“ISDA Master”) covering
swaps and derivative transactions. The above all fit into the category of
“standardized agreements” that are comparable in purpose to the PEF Standard
Offer Contract, that is, standardized commercial agreements that are susceptible
to being entered into without major negotiations and redrafts of the general terms
and conditions, such as creditworthiness, default, representations and warranties,

assignment and audit provisions.
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Were those contracts designed to serve the same purpose as a Standard Offer
Contract for the purchase of electricity and capacity from renewable energy
producers?

In many respects, yes. Those contracts were designed to make it easier for a
diverse group of parties, including regulated utilities, power marketers,
independent power producers, and commodities traders to enter into a number of
transactions providing for the sale, purchase and delivery of electricity and natural
gas under standardized terms other than price. The agreements all share a similar
objective, which is to provide commercially-reasonable protection to both sides
while ensuring the quick consummation of transactions on a relatively uniform
basis. A Standard Offer Contract for renewable energy producers should
accomplish the same objective. It should not take extensive negotiations or

substantial redrafting to achieve a workable agreement.

Should the PEF Standard Offer Contract be revised in a manner that makes
it more amenable to a less complex negotiation and drafting process?

Yes, and with that objective in mind, I have reviewed the Standard Offer Contract
and set forth my proposed changes that I explain below in Exhibit MIM-1, a
redlined version of PEF’s Standard Offer Contract, dated May 22, 2007.% In this

exhibit, 1 have only corrected the provisions in the contract itself, and have not

Because an editable version of the Standard Offer Contract was not available, I
converted the document available on PEF’s website (http://www.progress-
energy.corm/aboutenergy/rates/tariffctstdoffer.pdf) to an editable format. Due to
the lack of preciseness in such a conversion process, some transpositions are
included in my exhibit.
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edited the appendices included with the contract. PEF should incorporate

corresponding changes to those appendices.

PRICE TERMS

What is the PEF avoided cost unit?

According to the Standard Offer Contract, the avoided unit is a natural gas
combined cycle plant with a capacity of 618 MW. This unit is scheduled to enter
commercial operations in 2013. However, specific details regarding this unit,

such as its location, are not specified in PEF’s 2007 Ten Year Site Plan.

What does PEF specify as the minimum availability factor to qualify for a
capacity payment in the Standard Offer Contract?
The minimum availability factor required to qualify for a capacity payment is

71%. See Standard Offer Contract Original Sheet No. 9.415.

Does a renewable energy producer that achieves an availability factor of
71% receive a full capacity payment?
No. To receive a full monthly capacity payment, the renewable energy unit must

achieve an availability rate of 91% for the month.

Please discuss the availability factor described in the Standard Offer
Contract.

The calculation of the capacity payment in the Standard Offer Contract is not
predicated upon the availability rate of a facility, as it should be, but rather upon a
capacity factor. Appendix A to the Standard Offer Contract establishes the

manner for calculating the capacity payment. It provides that “[i]n the event that

10
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the [Annual Capacity Billing Factor (“ACBF”)] is less than 71%, then no
Monthly Capacity Payment shail be due.” See Standard Offer Contract, Original
Sheet 9.442. The ACBF is derived by dividing electric energy actually received
by PEF from the renewable energy producer by the sum of the Committed
Capacity and the hours in the period. See Standard Offer Contract, Original Sheet
9.443. This is the formula for the calculation of a capacity factor, which is quite
distinct from an availability factor.’

It appears that PEF has confused the concept of availability factor with a
capacity factor. The difference between the two factors 1s important to renewable
energy producers. An availability factor defines a umt’s availability to provide
energy to the system, not how or when it actually generates the energy. A unit’s
availability factor is the sum of the service hours plus reserve stand-by hours
divided by period hours times 100. See North American Electric Reliability
Corporation, Generation Availability Data System, GADS Data Reporting
Instruction, F-9. Service hours are those hours when the unit is synchronized with
the transmission system, and reserve shut down hours are those hours where the
unit is available to generate but is not synchronized with the system.”

In contrast, a capacity factor is the product of the MWs of generation

during the period divided by the committed capacity times the period hours,

GADS indicates that a Net Capacity Factor 1s calculated as follows:
Net Actual Generation / (Period Hours*Net Maximum Capacity) * 100.
See GADS Data Reporting Instructions, Page F-10, 1/2008.

There are other methods of calculating equivalent availability factors that take
into account scheduled and unscheduled deratings, some of which are for
maintenance derates. See generally, GADS Data Reporting Instructions.

11
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expressed as a percentage. Thus, a capacity factor addresses the actual unit usage,

whereas an availability factor addresses a unit’s potential to produce energy.

How does the “availability factor” in the Standard Offer Contract compare
to the capacity factor of the avoided unit and PEF’s existing combined cycle
units?

According to PEF’s Ten Year Site Plan, the capacity factor for the avoided unit,
“uncommitted #1” is 62.9%, which is less than the “availability factor” required
in the Standard Offer Contract for a renewable producer to qualify for any level of
a capacity payment. Moreover, PEF’s existing combined cycle units, the Hines
Energy Facility and the Tiger Bay Facility, only achieved a weighted average
capacity factor of 49.5% in 2006. See Exhibit MJM—-2. Similarly, for the period
2004-2006, the average PEF combined cycle capacity factor averaged slightly
above 47%. Id. The avoided unit’s estimated capacity factor and the average
capacity factor for PEF’s existing combined cycle plants are well below the
capacity factor that PEF expects a renewable energy producer to achieve in order
to qualify for a capacity payment of less than 100%. To achieve a full capacity
payment, the renewable facility must achieve a capacity factor of 91%. The
requirement in the Standard Offer Contract that a renewable energy producer
must achieve a 91% capacity factor to receive a full capacity payment is
unreasonable in light of, and inconsistent with, the capacity factor of PEF’s
existing combined cycle units. This imposes upon renewable energy producers a

standard that PEF does not achieve in its own operations. The high capacity

12
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factor requirement serves to discourage renewable producers from entering into a

Standard Offer Contract.

What is your understanding of the purpose of a capacity payment?
A capacity payment is simply a payment made to reserve the right to call upon a

particular asset to provide the payer with service when required.

How should the appropriate capacity factor be determined for purposes of
making a capacity payment to a renewable energy producer?
A renewable energy producer should receive a capacity payment equal to 100% of
the avoided cost capacity amount calculated on PEF Appendix D as long as the
renewable energy producer achieves an availability factor no less than the
availability factor of the avoided unit.

Payments should be based on a correctly calculated unit availability factor.
If payments, however, are based upon a capacity factor, as I explain above, PEF
has established the capacity factor at an unreasonable level that even its own units
do not achieve. In fact, if the capacity factor that PEF proposes to apply to
renewable producers was applied to PEF’s own facilities, the utility would not
receive a capacity payment for any of its own combined cycle generation. If this
method 1s followed rather than basing payments on availability, I recommend that
the appropriate capacity factor should be the average of PEF’s existing combined

cycle units over a three year period.
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NON-PRICE TERMS

When you speak of non-price terms, what do you mean?

My references to the “general terms and conditions” of a contract include items of
general applicability such as credit protection, default, audit of billing
information, representations and warranties, assignment, planning (which in a
number of contacts includes nominations and scheduling) and force majeure. In
addition, I also address certain items that are non-price related, but are peculiar to
renewable contracts, such as the right to retain the renewable energy credits,

capacity testing and insurance.

Please discuss PEF’s request for a Right of First Refusal of a renewable
producer’s Renewable Energy Attributes.

The Standard Offer Contract at Section 6.2 provides PEF with the right of first
refusal to purchase any Renewable Energy Attributes associated with the Facility,
and also limits the price that the seller may otherwise obtain in the market to a

price no less than the price at PEF has purchased such credits.

Does PEF witness Gammon address the renewable energy attributes and the
right of first refusal in his testimony?

Yes. At pages 4 and 5 of his testimony, he acknowledges that the Commission’s
rules provide that “Renewable Energy Credits (“RECs”) remain the exclusive
property of the Renewable [energy producer].” Gammon Testimony at 5. At
page 11 of his testimony, Mr. Gammon explains that the right of first refusal

option simply is a provision that PEF has included in previous Standard Offer

14
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Contracts. That is the sum total of PEF’s justification for the ROFR provision in
the Standard Offer Contract. Mr. Gammon’s testimony does not attempt to justify

the price floor on the sale of RECs by a renewable energy producer.

Is the PEF proposal a reasonable provision that should be permitted in the
Standard Offer Contract?

No. The provision seeks something of value to PEF (i.e., the right of first refusal
for the purchase of the RECs) that is totally unrelated to PEF’s avoided costs and
for which PEF provides no compensation to the renewable energy producer. PEF
similarly has not justified the price floor at which a renewable energy producer
could sell its RECs. There is no rationale for either provision. This can only be
explained by the fact that PEF, as the entity drafting the Standard Offer Contract,
was free to ask for something to which it is not entitled. This provision should be

deleted.

Turning next to the provisions governing capacity test periods and annual
capacity testing once the Facility is running, do you have any comments
regarding those provisions of the agreement?

Yes. In this instance, the provisions (Sections 7.4 and 8.2) do not recognize that
facilities that produce renewable energy are not, by definition, natural gas-fired
combined cycle units. Renewable production facilities should not be required to
operate the same, in all respects, as a standard gas-fired combined cycle facility.
Wind, solar, biomass and facilities which rely upon waste heat produced in the
manufacturing process to produce steam and electricity, like PCS Phosphate’s, all

have different performance characteristics. To encourage the development of the
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renewable energy technologies, the Standard Offer Contract needs to establish
reasonable, technology-appropriate testing requirements. In fact, PEF has
recognized that capacity testing period may need to be different depending upon
the facility. For example, in Exhibit M of PEF’s contract with Vandolah Power
Company L.L.C. (Vandolah), PEF only requires the capacity test to be run for a
period of four hours, or less if agreed to by the parties. See Exhibit MIM-3.
Thus, the twenty-four hour test period set forth in the Standard Offer Contract
needs to be revised to be responsive to the needs of renewable energy producers

and consistent with the flexibility PEF has exhibited with Vandolah.

Have you proposed changes to the capacity testing period?

Yes. The proposed changes are contained in Exhibit MJM-1 at Section 8.2. The
proposed provision takes into account the specific nature of the renewable
resource being used to provide the energy. I have not designated a specific
uniform testing time period because 1 am not seeking to target any one type of
resource. Rather the testing procedure should be one that is amenable to different
types of resources. By doing so, it makes the Standard Offer Contract more user

friendly and more likely to be utilized by renewable energy producers.

Do you have any other comments with regard to the annual capacity testing
provisions in the Standard Offer Contract?

Yes. [ have concems regarding the proposed Committed Capacity Test provisions
found in Section 7.4. These are also inappropriately one-sided, and do not
provide for a designated notice period or payment for the energy produced during

testing. The buyer should be required to provide reasonable notice of the
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requested test date, and also should be required to pay for the test energy. In turn,
the seller should be responsible for all other costs associated with the initial test,
and permit buyer’s representative to be on-site if the buyer so requests. To the
extent either party requests a second test during the year, it should be at the
expense of the requesting party. My proposed changes, including a ten (10)
Business Day notice requirement for scheduling a test, are reflected in Section 7.4

of Exhibit MJM-1.

Does the right of inspection contained within the Standard Offer Contract
require revision?

Yes. The right of inspection contained in the Standard Offer Contract is not in
any way limited. Under the terms of the Standard Offer Contract an inspection
could literally occur at any time, day or night, of PEF’s choosing. Limitations
need to be placed upon the right to enter upon the renewable energy producer’s
site and inspect its facility. For example, such entry should also be upon

reasonable notice. Again the proposed changes are found in Exhibit MIM-1.

Why are such limitations necessary?

Entry of any third party personnel onto a facility such as PCS Phosphate’s site
raises numerous safety and liability issues. Notice must be provided so that the
appropriate personnel can be available to escort the inspectors through the
property to ensure adherence to all safety and other applicable on-site rules for

third party visitors.
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GENERAL TERMS AND CONDITIONS THAT ARE NORMALLY
RECIPROCAL IN COMMERCIAL AGREEMENTS FOR THE
PURCHASE AND SALE OF ENERGY PRODUCTS

What will you be addressing in this section of your Testimony?

This section addresses general terms and conditions that should be reciprocal and
are regularly found in standardized commercial agreements providing for the sale
of energy and energy products (which would include financial and derivative
products such as swaps and futures). Such items include credit and collateral
requirements, default, contract assignment, representations and warranties,

conditions precedent and force majeure.

In reviewing the Standard Offer Contract what have you concluded with
regard to the above mentioned general terms and conditions?

The provisions are one-sided, giving PEF a particular right without providing the
renewable energy producer with the corresponding right, or imposing an
obligation on the renewable energy producer without imposing a reciprocal
obligation upon PEF. There are times where it is appropriate to provide one party
with a right or obligation and not the other party, but in terms of the general terms
of a commercial agreement, items such as credit and collateral requirements,
default, assignment, representations and warranties, conditions precedent (I would
note that there may be more conditions precedent applicable to one party versus
the other) and force majeure should be reciprocal. The failure to include these
provisions in a reciprocal format is not conducive to achieving the objective of the

use of a Standard Offer Contract, nor is it commercially reasonable.
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Do typical energy purchase and sale agreements (power, gas and financial
transactions) customarily include symmetrical provisions that address the
items you have mentioned above?

Yes. As examples, the EEI Master Agreement, the NAESB Agreement and the
ISDA Master all include provisions that address credit and collateral
requirements, default, assignment, representations and warranties, conditions
precedent and force majeure as they apply to both parties. Likewise, in reviewing
the documents provided by PEF, its negotiated contracts also have included
reciprocity with respect to the above mentioned provisions. One expects all
commercial agreements for the purchase and sale of energy products (physical or

financial) to include such provisions on a reciprocal basis.

Are the credit provisions within the Standard Offer Contract what you
would expect in a typical power purchase agreement?

No. Typical provisions that require each party to establish its creditworthiness are
completely absent from the Standard Offer Contract. The Standard Offer
Contract requires a renewable energy producer to post security upon execution of
the Standard Offer Contract and maintain such security until well after completion
of the renewable unit and the initial capacity test (Section 11). It also requires the
renewable energy producer to provide security to cover a “termination fee”
(Section 12). However, there are no provisions that require PEF to establish its
creditworthiness, permit the seller to review PEF’s credit status or permit the
seller to request collateral if PEF’s creditworthiness is not, or falls below,

investment grade.
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Do you recommend that Cormnmission require PEF to revise the Standard
Offer Contract to incorporate reciprocal creditworthiness and collateral?

Yes, each party in a commercial agreement should be required to meet
creditworthiness standards and be subject to a collateral posting requirement if the
party’s creditworthiness is insufficient to support unsecured credit in an amount
exceeding the potential liability to the other party. Such provisions are customary
and generally included in all electric and gas purchase and sale contracts. Further,
in typical commercial contracts, the point at which collateral is required is tied to
the creditworthiness of the entity. There 1s usually an established threshold
amount set such that once an entity’s exposure to the other party reaches a certain
level, collateral is required to be posted if the exposure exceeds that level (the
threshold amount). The stronger the creditworthiness of a company, usually
measured by the company’s rating by Moody’s, Standard & Poor’s or Fitch, the
higher the threshold amount (the threshold amount being the amount of unsecured
credit a company is given). Under this type of arrangement, each company’s
exposure would be the amount of any termination payment it would be owed
upon an early termination of the agreement and all of the transactions under that

agreement.

What does the Standard Offer Contract require?

Section 11 requires a renewable energy producer, upon execution of the
agreement, to post collateral referred to as performance collateral. The amount of
such collateral is contained in a chart in the Standard Offer Contract. There is,

however, no indication of how the level of required security 1s calculated or what
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it is based upon. The calculation of performance security should always be
directly related to the potential loss incurred by non-performance by each side. In
this instance, it is impossible to know or understand the manner in which the level
of performance security was determined. The performance security requirement

must be associated with the expected level of loss.

What are you proposing for the Standard Offer Contract?

In Exhibit MJM-1 after existing Section 11, I have incorporated creditworthiness
provisions taken from an existing PEF power supply agreement with the City of
Mount Dora, Florida. I have chosen that particular provision because it is one that
was acceptable to PEF and employs a simpler form than the EEI Master
Agreement. My objective is to simplify the Standard Offer Contract and make it
fairer for renewable energy producers. The provisions 1 propose do not
differentiate between credit standing once an entity achieves investment grade.
Although 1 do not recommend it, a more complex formula could be used, which
establishes a threshold level of unsecured credit which, if exposure exceeds the
threshold amount, collateral is required to be posted. If there is a preference for

such an approach, the EEI Master Agreement provides an excellent model.

Does the Standard Offer Contract include default provisions?

Yes, it does, but once again the default provisions found in Section 14 of the
Standard Offer Contract are one-sided and not reciprocal. The only party that can
breach the agreement and be subject to termination for such a breach is the
renewable energy producer. There are no provisions that permit a declaration of

default by the renewable energy producer against the buyer, PEF.
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What types of circumstances may give rise to a default by either party to an
electric or gas purchase and sale agreement?

In a typical agreement, the following are items which could give rise to an event
of default by the buyer or the seller: 1) failure to make a payment when due, and
such failure is not corrected within a specified period of time following notice of
such failure; 2) any representation or warranty that is false or misleading in any
material respect when made; 3) failure to perform any covenant or obligation
under the agreement; 4) a party becomes bankrupt; 5) a party fails to satisfy the
creditworthiness provisions; 6) a party merges or consolidates with another entity
and such remaining entity does not assume all the obligations under the
agreement; or 7) a guarantor brzaches its guarantee, fails to make payment on its

guarantee or the guarantor becomes bankrupt.

Do you propose to revise the Standard Offer Contract to make the default
provision reciprocal?

Yes. In Exhibit MJM-1 at Section 14, I have inserted default language based
upon the language found in the EEI Master Agreement. In doing so, I have
retained provisions found in the original Standard Offer Contract that are
specifically applicable to renewable energy producers because there may be
certain conditions of default that apply specifically to renewable generators and
not to PEF. The addition of the reciprocal default provisions serves to make the

contract more balanced, without denigrating the protections for PEF’s customers.
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Do you propose other changes to the section governing default?

Yes. There are several provisions that are events of default that are sprinkled
throughout the Standard Offer Contract. I have consolidated those provisions
within the Section governing Default. From a contract drafting and
implementation perspective, it is more efficient to locate all items giving rise to a
claim of default in one central location. The provisions I moved are (i) Section
5(e), which deals with a renewable energy producer’s ability to meet the initial
capacity test date and the complztion of the interconnection to the delivery point;
(i1) Section 5(d); (111) the last sentence of Section 7.7; and (iv) the last sentence of
Section 3 of the Standard Offer Contract. All of these provisions addressed the
obligation of a renewable energy producer to meet the avoided umt in-service

date.

Are there provisions contained within the default section dealing with
calculating payments between the parties in the event of an early termination
of the agreement?

Yes. There is a provision for a termination payment contained in the Standard
Offer Contract. According to PEF witness Gammon, the Termination Fee is
required by Rule 25-17.0832(4)(=)(10), and it is simply included pursuant to such
section. Gammon Testimony at 17. The cited Rule permits the imposition of a
provision to “ensure repayment of payments to the extent that annual firm
capacity and energy payments made to the qualifying facility in any year exceed
that year’s annual value of deferring the avoided unit specified in the contract in

the event that the qualifying facility fails to perform pursuant to the terms and
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conditions of the contract.” However, the amount of the Termination Security
that PEF may retain should be limited to its potential liability arising from any
early capacity payments. Also, there is no provision for a termination fee should
the buyer default. Should the buyer (PEF) default, the renewable energy provider

should also be entitled to damages under the contract.

Does the Standard Offer Contract provide for the right of inspection of
books and records?
Yes, it does, but once again the provision is one-sided, permitting only PEF the

right to inspect the books and records of the renewable energy producer.

Should the renewable energy producer have the right of inspection for books
and records, and right of audit?

Yes, the renewable energy producer must have a right of inspection and audit of
books and records that allows it to inspect and audit records regarding delivery of
the product and pertaining to billing and payment. Providing utility access to the
customer’s records also must be limited to regular business hours and undertaken
only upon reasonable notice to avoid disturbing normal operations of the business.
In short, such right of audit should be predicated upon reasonable notice, occur
during normal business hours and at the expense of the party seeking to undertake

the audit.

Why are the above modifications appropriate?
A renewable energy producer relies upon PEF to calculate the payment amounts

for capacity and energy. As such, the right to inspect and audit those calculations
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is important to the seller. Second, from a commercial perspective, having
reciprocal rights to inspect and audit the payment and receipts is standard
commercial practice. Third, in the case of an inspection or audit of the books and
records, the party undertaking the inspection or audit is required to pay for the

cost of inspection or audit.

Are the proposed assignment provisions found in Section 20.4 reciprocal and
reasonable?

No. This is another example of a one-sided provision that solely benefits PEF.
Restrictions on any party’s ability to assign an agreement may be reasonable, but

such restriction should be reciprocal.

Have you proposed revisions to the assignment language?

Yes. The proposed language is found in Exhibit MJM-1 at Section 20.4. The
suggested language permits assignment by either party with prior written consent,
which consent is at the sole discretion of the consenting party and also specifies

certain exceptions as identified above.

Are the representations and warranties section of the Standard Offer
Contract reciprocal?

No. the representations and warranties section of the Standard Offer Contract
requires only the renewable energy producer to provide representations and
warranties. A number of the representations and warranties are included in the
earlier referenced standardized form agreements, but unlike the PEF Standard

Offer Contract, such representations and warranties are given by each party to the
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other party to the contract. Specifically, it should be expected that each party is
able to represent and warrant that (i) it is an organization in good standing and
qualified to do business in Florida, (ii) that the contract is duly authorized, and
that there are no approvals required or if so, that such approvals have been
obtained, (iii) that there are no defaults that prohibit performance under the
agreement, (iv) that the party is in compliance with all applicable laws, (v) that no
suits are pending that would have a material adverse affect on the party’s ability
to perform and (vi) that all government approvals have or will be obtained and
remain in force and effect. These representations and warranties are contained in
existing PEF agreements that were provided to PCS Phosphate in this proceeding.
I have proposed conforming changes in the representations and warranties section

of Exhibit MJM-1 to make certain of them reciprocal.

Do you have any comments on the provision governing force majeure?

Yes. The Standard Offer Contact language is one-sided and does not correspond
to what is found in the existing master agreements. Specifically, the Standard
Offer’s provision requires that a renewable energy producer ‘“conclusively
demonstrate” to PEF’s satisfaction that an event was not due to negligence or
foreseeable. This language places a difficult burden on the renewable energy
producer and grants PEF with a substantial amount of discretion. Likewise, the
force majeure right is one that PEF may exercise, but it is not required to meet the
same standard as the renewable energy producer in terms of establishing its claim

of force majeure.
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Further, there are certain provisions that have become standard in force
majeure clauses that are missing in this particular provision. For example,
typically, it is not an event of force majeure if the buyer suffers a loss of market or
is unable to economically resell the power, or if the seller loses supply or has the
opportunity to resell the product at a higher price. Neither is it an event of force
majeure if delivery is interrupted due to transmission curtailment, unless the party
claiming force majeure due to a transmission curtailment had obtained firm
transmission service and curtailment is due to force majeure or uncontrollable

force.

Do you have any suggested revisions to the Standard Offer Contract in this
regard?

Yes, consistent with the discussion above, I have provided changes to the force
majeure language found in Section 18 of Exhibit MJM—1. I have removed the
obligation to “conclusively demonstrate” that the event is not caused by the
negligence of the party making the claim, nor is the event foreseeable. In its
place, parties are required to “reasonably demonstrate” the nature of the event
Additionally, I have provided language to exclude from the definition of Force
Majeure the loss of market or supply, or price differences from the purchase or

sales price.
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Do you have any concerns regarding the Conditions Precedent in the
Standard Offer Contract?

Yes. Again these provisions only provide conditions precedent for one party, the
renewable energy provider. Generally, there are also frequently conditions
precedent that apply to both parties. An example in the Standard Offer
Agreement is Section 5(a)(vi) requiring originally only the renewable energy
producer to produce corporate constitutional documents, approvals and the like to
PEF. 1 have made this item reciprocal. Additionally, certain of the items
contained within this section of the Standard Offer Contract are not conditions
precedent, such as Section 5(d), which requires the capacity delivery date to occur
prior to the avoided unit’s in-service date. This item actually should be in the
Default provisions, because unexcused failure to achieve the capacity delivery
date prior to the avoided unit’s in-service date 1s an event of default. Likewise,
Section 5(e) is another item that more appropriately belongs as an event of

default.

Turning to Section 10.1, the provision governing the Annual Plan, what does
the section require of a renewable energy producer?

It requires that 60 days prior to the Capacity Delivery Date, and also prior to
October 1 of each year thereafter, that the renewable energy producer submit “in
writing a detailed plan of the amount of electricity to be generated . . . and
delivered to PEF for each month of the following calendar year, including the
time, duration and magnitude of any scheduled maintenance periods) or

reductions in capacity.” Standard Offer Contract, Original Sheet No. 9.421. PEF
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witness Gammon describes the provision as simply requiring an estimate of
deliveries to be made so that PEF can coordinate planned outages with outages at
its own and other contracted providers of capacity. Gammon Testimony at 14.
However, the contractual language requires a detailed monthly plan of energy

delivered.

Is it reasonable to expect that renewable energy producers are able to meet
the detailed plan requirements set out in Section 10.1?

No. Renewable energy producers relying on wind, solar power or excess waste
heat from a manufacturing process cannot predict weather or plant operations
with precision for up to fifteen months in advance. If, as PEF asserts, the
intended purpose of this provision is to assist in planning functions, adjustments
to the contract are needed. I have proposed these changes on Exhibit MJIM-1.
With the changes proposed, I recommend that renewable producers provide PEF
with a schedule describing when the renewable energy producer plans to take its
facility down for maintenance during the year. Additionally, for information
purposes only, the renewable energy producer would also be required to submit a
good faith estimate of capacity and energy to be delivered to PEF. Deviations
from these estimates should not be the basis for contract default. This approach
would provide PEF with sufficient information concemning expected renewable
energy production without imposing an unreasonable burden on renewable energy

producers.
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Section 17 addresses the insurance requirement for a renewable energy
producer. According to PEF, why is the provision included in the Standard
Offer Contract?

According to PEF witness Gammon, insurance is required by Rule 25-17-087(5)
(c). Gammon Testimony at 17. However, that particular rule govemns the
interconnection process, not the Standard Offer Contract. In my estimation, the
insurance provisions that specifically apply to interconnection should be included
in the interconnection agreement and not in the Standard Offer Contract. I have

removed this provision from the Standard Offer Contract.

Does the limitation restricting scheduled maintenance to fifteen days per year
have the potential to cause a problem for the renewable energy producer?

Yes, Section 10.2, the section dealing with this issue, is unnecessary and unduly
restrictive. This 1s another element that fails to acknowledge the distinctive
nature of different renewable energy technologies. In its current form, the
Standard Offer Contract allows PEF to object to a renewable energy producer’s
proposed maintenance schedule and gives the utility substantial control over the
timing of the renewable energy producer’s maintenance outages with no
obligation to consider how that change affects the renewable energy facility or
any associated commercial/ manufacturing facility. While scheduled maintenance
of large utility scale generators normally aims to avoid peak periods, renewable
energy producers’ facilities are often sufficiently small that they should not
materially affect PEF’s planned operation of its own units. Except for very large

(over 50 MW) facilities for which scheduling maintenance could be a legitimate
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planning concern, it should be sufficient for an renewable energy producer to
provide a good faith estimate of its maintenance plans, with an obligation to

update that information as changes become known.

Please discuss PEF’s scheduled maintenance requirements for combined
cycle units?
First, it is difficult to determine what PEF envisions as the expected scheduled
maintenance requirements of the avoided unit as PEF has provided no evidence
on this subject. However, an examination of PEF’s tolling agreement with
Vandolah provides insight as to the nature of the maintenance of these natural
gas-fired units. In Section 4.3(1)(b) of the tolling agreement, PEF “acknowledges
that Seller must perform Routine Maintenance Outages and Planned Maintenance
Outages at the Facility” and that “[sJuch Planned Maintenance Outages and/or
Routine Maintenance Outages include, but are not limited to, the Unit
manufacturer’s recommended and required maintenance, . . .”° See Exhibit
MIJM-3. In addition, unlike its apparent treatment of scheduled maintenance days
for renewable energy producers, PEF agreed that “[t]he Facility and/or a Umt
shall not be considered unavailable during Planned Maintenance Outages for
purposes of calculating Monthly Capacity Payment.” Id. at Section 4.3(1)(a).
Thus, because PEF has failed to address the nature of renewable energy
generators or even act consistent with its treatment of combined cycle units, 1

recommend that Section 10.2 be deleted in its entirety, and I have revised Section

The precise number of scheduled maintenance days PEF grants Vandolah cannot
be determined since PEF redacted that information from the document provided
to PCS Phosphate, even though PEF has not requested confidential treatment of
that document in this proceeding.
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10.1 to include more planned maintenance estimates and updates as discussed

above.

Is PEF’s requirement that a renewable energy producer utilize firm standby
service for start up service reasonable?

No. PEF offers both firm and interruptible standby service (rate schedules SS-1
and SS-2). Under each Rate Schedule, facilities with on-site generation are
eligible for service. PEF offers no valid reason for denying renewable energy
producers access to SS-2 service. This contractual limitation serves only to
increase the cost of standby service for a renewable energy producer. Section 6.3
of the Standard Offer Contract provides no significant benefit to the system, while

increasing a renewable energy producer’s cost of purchasing power from PEF.

Please briefly summarize any other changes you have made to the Standard
Offer Contract.
In Section 8.2, in addition to changing the test period to reflect the generator
manufacturer’s testing recommendations, I have also inserted the requirement that
the Committed Capacity Test results be adjusted to reference environmental
conditions. This adjustment is neceded to reflect how test results are impacted by
ambient weather conditions. A similar provision was apparently accepted by PEF
in its agreement with Vandolah.

In Section 9.1.3, I deleted the provision that no billing arrangement can
result in a renewable energy producer selling more than the Facility’s net output

because no such restriction is contained in the applicable Commission rule (FPSC
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Rule 25-17.082). Also, the term “net output” is undefined and could thus cause
unnecessary confusion.

I deleted Section 10.5.6, which required a renewable energy producer to
have a three day fuel supply on-site. Such a requirement is not applicable to most

renewable generators and thus should not be included in a standard offer contract.

Does this conclude your testimony?

Yes, it does.
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INTRODUCTION

Please state your name, position and business address.
My name is David W. Gammon. I am a Senior Power Delivery Specialist for
Progress Energy Florida, Inc. (“PEF” or “the Company”). My business address is

P.O. Box 14042, St. Petersburg, Florida 33733.

Did you file direct testimony in this case?

Yes, I did.

Have you reviewed the testimony and exhibits filed by Martin Marz, the witness
testifying for White Springs Agricultural Chemicals, Inc., d/b/a/ PCS Phosphate
—~ White Springs (“PCS Phosphate”)?

Yes, I have.

Did you agree with Mr. Marz's testimony?

No, I do not. The theme of Mr. Marz’s testimony that PEF’s Standard Offer Contract
does not encourage renewable energy development and his characterization of PEF’s
Standard Offer Contract as an “industry-type” contract that two parties can choose to
utilize if it fits their needs are simply not true, as explained in detail below. PEF’s
Standard Offer Contracts are contracts that are mandated and pre-approved by the
Public Service Commission (“PSC”). PEF is required to accept a signed Standard

Offer Contract from a counterparty without any negotiation, unless it can be shown
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that the supplier is not financially or technically viable; or, it is unlikely that the
committed capacity and energy would be available by the date specified in the
Standard Offer Contract. In contrast, an industry-type contract, as suggested by Mr.
Marz, provides a forum for mutual negotiation where two parties can agree upon a
contract that fits their needs. Either party can decide that part of the industry-type
contract may not work for them and negotiate changes. Mr. Marz’s suggestion that
PEF’s Standard Offer Contract should be a “one size fits all” document without
regard for the fact that PEF must accept it without negotiation is both impractical and

unrealistic.

PURPOSE OF STANDARD OFFER CONTRACT

Do you agree with Mr. Marz that PEF’s Standard Offer Contract does not
encourage the development of renewable energy?

No, I do not. Mr. Marz has a fundamental misconception regarding the Standard
Offer Contract. It is not a form contract with fill-in-the-blanks. Instead, it is a firm
offer that PEF and its customers are obligatecl_to make available, to enter into without
negotiations, and to make payments under. As such, it is necessary that the Standard
Offer Contract — both as a whole and within its specific provisions — be prepared in
such a way as to protect PEF’s customers. With this understanding, and
acknowledging that the PSC has recognized these protections as appropriate for

PEF’s customers, the provisions of the Standard Offer Contract are reasonable.
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Further, because the Standard Offer Contract is offered to all renewable
producers with a broad range of sizes, fuel types, types of generation, geographical
location, and performance characteristics, its terms must be broad enough to cover all
possible circumstances; thus, some of its provisions may be inappropriate for a
particular project or type of supplier and may require revision to meet a specific
supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of
acceptable terms and conditions for energy producers to work with, and, if necessary,
to revise in order to address the unique concerns of renewable suppliers. In PEF’s
recent experiences with Florida Biomass Group, LLC and Biomass Gas & Electric,
changes to the Standard Offer Contract were successfully negotiated to accommodate
the unique nature of these projects. In summary, Mr. Marz’s theoretical contentions
that PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are

belied by actual fact and experience.

Mr. Marz states that specific details of PEF’s avoided unit, such as its location,
are not specified in PEF’s 2007 Ten Year Site Plan (“TYSP”). How do you
respond?

The location was not specified because at the time the 2007 TYSP was filed, the
determination had not been made. However, in the Standard Offer Contract, the
calculation of avoided capacity payments and all necessary characteristics, including
the location of the next generating unit of each generation type (base-load,

intermediate, or peaker) in the TYSP, are specified. Thus, Mr. Marz’s observation is
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III.

nothing more than a “red herring” that has no impact on the proper application of

PEF’s Standard Offer Contract.

PRICE TERMS

Explain how PCS Phosphate is mistaken in alleging that PEF’s required
availability factor of 71% is inconsistent with the avoided unit and with the
operation of PEF’s existing combined cycle units.

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity
payment. In his testimony, Mr. Marz states that in his understanding, a capacity
payment is “simply a payment made to reserve the right to call upon a particular asset
to provide the payer with service when required.” That is not correct with respect to
this Standard Offer Contract; nor is it correct with respect to most qualifying facilities
(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can
be characterized as a “must-take” contract. That is, PEF does not have the right to
call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF
“must-take” and pay for energy and capacity whenever the renewable facility is
generating. But, in order to be eligible for capacity payments, the renewable
generator must be available to provide generating capacity in a manner similar to the
capacity that would be available from the avoided unit. The availability factor of the
avoided unit will be 91% of all hours and so that is the capacity factor required for the
renewable generator to receive the full capacity payment. The capacity payment is

reduced if the availability of the renewable generator is less than 91% but at least
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71%. If the capacity factor is less than 71%, then the renewable supplier is not
providing the capacity necessary to avoid the unit and therefore should not receive a
capacity payment.

Mr. Marz’s comment that the availability factors are unreasonable in light of
the capacity factors of PEF’s existing combined cycle units is also misplaced. The
generation in PEF’s fleet is dispatchable, whereas the generation provided under a
Standard Offer Contract is not. PEF has the ability to start or stop its various
generating units depending on PEF’s system economics and reliability criteria. This
“dispatchability” accounts for the weighted average capacity factor of the existing
combined cycle units being less than 91% and for the capacity factor of the avoided
unit being less than 91%. The avoided unit will be available for dispatch 91% of all
hours, but for economic and reliability reasons maybe dispatched less often. PEF
could have chosen to require the renewable supplier to have the same capacity factor
as the avoided unit, but the renewable supplier would have been required to be
dispatchable. That is, the renewable energy supplier would have been required to start
or stop generating depending upon PEF’s system economics and reliability criteria.
Furthermore, once the renewable energy supplier was dispatched on, it may have
been required to vary its output to match PEF’s changing load. PEF felt that it would
be much easier for the renewable energy supplier to simply operate whenever it
could. This can be seen by the fact that PEF has entered into well over 20 contracts
with QFs or renewable suppliers since the late 1980’s and all have required capacity

factors based upon the projected availability of the avoided unit, and nearly all have
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Iv.

required capacity factors between 80% and 93%. This includes the recent contracts

with Florida Biomass Group LLC and Biomass Gas & Electric.

Do you have any comments regarding PCS Phosphate’s position that a
renewable energy producer should be entitled to a full capacity payment if it
achieves an availability factor no less than the availability factor of the avoided
unit?

Yes. I agree that a renewable energy producer should be entitled to a full capacity
payment when it achieves an availability factor equivalent to that of the avoided unit.
In this instance, the avoided unit’s projected availability is 91%, so since the Standard
Offer Contract is not dispatchable and it is therefore presumed that the renewable
energy supplier will deliver to PEF whenever it is available to operate, this is the level
a renewable energy producer must achieve to receive a full capacity payment. This
presumption that the renewable energy supplier will deliver to PEF whenever it is
able to operate is meant to encourage renewables by eliminating the need to dispatch

their output thereby reducing their operational requirements.

NON-PRICE TERMS

A. lenewable Energy Credits (“RECs”)
Mr. Marz alleges that PEF’s Standard Offer Contract provision 6.2 specifying
that PEF has the right of first refusal to purchase RECs and setting a price floor

is unreasonable and should be deleted. Do you agree?
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No, I do not. This provision simply allows PEF the right to purchase the RECs and to
pay what anyone else would pay. It should be immaterial to the renewable generator
to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25-
17.280, E.A.C., does not preclude a Standard Offer Contract from containing a
provision granting a utility the right of first refusal. In fact, at the January 9, 2007,
Agenda Conference at which the rule was adopted, PSC staff stated that utilities could
include a right of first refusal provision in the Standard Offer Contract. Further, it
just seems reasonable that if PEF’s ratepayers are paying a renewable supplier for its
energy and capacity, then they should also have the right to purchase renewable
attributes at a market price rather than possibly being forced to purchase renewable
attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet
No. 9.417 of the Standard Offer Contract, requires PEF to respond to a bona fide offer
for the purchase of the RECs within 30 days so if PEF does not choose to purchase
the RECs, the renewable generator or QF can sell to another party. Finally, the
renewable energy producer carn negotiate different terms than those contained in the
Standard Offer Contract. PEF has done so a number of times, most recently in its

contracts with the Florida Biomass Group and Biomass Gas & Electric.

B. Capacity Test Periods
Please explain how PCS Phosphate is in error in alleging that the capacity
testing provisions are predicated upon a combined cycle unit and ignore the

distinctive features and requirements of renewable energy producers.
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In order for PEF to avoid constructing a generating facility, it has to know that the
replacement capacity can reliably be expected to replace that generating facility. A
requirement that the replacement capacity be able to operate reliably over a 24 hour
period is a reasonable test and is actually less than the reliability testing that would be
required of the avoided unit. If a supplier cannot meet this requirement then it is not

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit.

Mr. Marz suggests that Section 8.2 be revised to make the Committed Capacity
Test results based on the manufacturer’s recommendations for testing the
facility or other agreed-upon procedures, to require results be adjusted to
reference environmental conditions and to delete the requirement for a 24
consecutive hour test period and uses PEF’s agreement with Vandolah as an
example. How do you respond?
Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the
basis on which capacity payments are made. The Standard Offer is a firm offer that
PEF and its customers are obligated to take without revision or negotiation and
which, accordingly, must be censtituted to protected PEF’s customers. The Standard
Offer Contract “avoids” a combined cycle unit and the capacity to be provided under
the contract should be able to operate in a similar manner as the combined cycle unit
would.

Mr. Marz erroneously makes comparisons to “tolling agreements” such as
PEF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel

and dispatches the facility to operate when needed for system reliability or when it is
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economically justified. The Vandolah Agreement is fundamentally a different type of
agreement that was negotiated with compromises on many terms. It is unreasonable
to pick and choose terms from the Vandolah Agreement and conclude that PEF

should be amenable to these same terms in all Standard Offer Contracts.

Please comment on Mr. Marz’s suggested revisions to Section 7.4 to give 10
business days notice of a capacity test, that the test be done only once per year,
and that PEF pay for the test energy generated during the test.

The 10 day notice seems reasonable. Regarding the number of tests per year, it should
be noted that PEF has already lowered the requirement from six times per year to two
times per year. Two tests per year is reasonable and necessary. If PEF has some
reason to believe that a supplier cannot reliably delivery energy, PEF must not be
required to wait up to 12 more months to ask for a test, which is necessary to ensure
that PEF’s ratepayers are not paying for capacity that is not being provided. Finally,
as seen on Sheet No. 9.456 of the Standard Offer Contract, PEF would already be
obligated to pay for the test energy generated during the test since the Standard Offer
Contract provides for energy payments for any energy received from the supplier

before or after the Avoided Unit In-Service Date.

C. Right of Inspection
Mr. Marz’s testimony alleges that the right of inspection provision is not limited
and that inspection could occur at any time, day or night, and that notice is

needed so that appropriate personnel can escort inspectors for safety and
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liability reasons. Exhibit MJM-1 indicates that the provision should be deleted
and replaced with a new paragraph in Section 20. Explain the purpose behind
this provision and whether you agree with revising it.

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and
replacing it wholesale with the suggested paragraph, some revision of the existing
provision, incorporating some elements of Mr. Marz’s suggested language on page 41
of Exhibit MIM-1 may be acceptable. The intention of this provision is not and has
never been for PEF to be a nuisance or hindrance to a facility by repeatedly and
unreasonably inspecting a facility and/or its books, or to inspect in the middle of the
night or during other periods when a renewable energy producer’s representative
would be unavailable. The intention is simply for PEF to have the ability to inspect
when necessary. Accordingly, a revision to allow PEF inspection of a renewable
energy producer’s books and/or facility upon reasonable notice and during normal

business hours is acceptable.

GENERAL TERMS AND CONDITIONS

On page 18 of Mr. Marz’s testimony, he argues that many provisions of the
Standard Offer Contract are “one-sided,” giving PEF a particular right without
providing the renewable generator with a reciprocal right or imposing an
obligation on the provider without imposing a reciprocal obligation on PEF.

How do you respond to this argument?

10
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Mr. Marz himself acknowledges that there are times when it is appropriate to provide
one party with a right or obligation and not the other, and the purpose of the Standard
Offer Contract and the circumstances under which it is made constitutes one of those
times. First, this is a purchase contract under which the supplier must build, operate
and interconnect a generating facility, while the buyer pays for the delivered capacity
and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is
required by law and regulations to purchase capacity and energy pursuant to the
contract. Cost recovery is assured through prior approval of the Standard Offer
Contract or PSC approval of a negotiated contract.

Unlike the utility, the renewable generator is not subject to the pervasive
jurisdiction of the PSC, so performance under the contract must be ensured by
contract provisions such as completion security, conditions precedent,
creditworthiness, and representations and warranties.

Finally, Mr. Marz’s many references to the Edison Electric Institute Master
Power Purchase and Sale Agreement, the North American Energy Standards Board
Base Contract for the Sale and Purchase of Natural Gas, and the International Swaps
and Derivatives Association’s ISDA Master Agreement are inapplicable. As
explained previously, these are not examples of firm offer contracts that must be
accepted by PEF without further negotiations. Therefore, the terms contained in these

agreements are irrelevant.
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A. Performance Security

Mr. Marz suggests that Section 11.1 of the Standard Offer Contract, Completion
Performance Security, be revised to require collateral upon satisfaction of the
Conditions Precedent and until completion of the facility and demonstration that
it can deliver the amount of capacity and energy specified. What is currently
required and do you agree with this revision?

Currently, the Standard Offer Contract requires the security be obtained simultaneous
with the execution of the Standard Offer Contract and maintained throughout the term
of the contract. Performance securities are needed throughout the term of the
contract, beginning at its execution, to help ensure that if a supplier can no longer
meet its obligations under the contract, then the utility has funds available to cover a
portion of the replacement cost of energy needed to serve PEF customers. Without
these provisions, the entire risk of default would be borne by PEF’s customers, rather
than by the party that is not meeting its obligations under a purchase power contract.

Therefore, I do not agree with this revision.

Please explain what would happen if, as PCS Phosphate suggests, the
performance security was “associated with the expected level of loss.”

Typically, the required performance security amount does not cover all the costs of
the replacement energy, but merely offsets some of the costs that are otherwise borne
by PEF’s customers. If the performance security truly covered the expected level of
loss, as PCS Phosphate suggests, the amounts specified in PEF’s Standard Offer

Contract would have to be significantly increased. The magnitude of the required
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increase could be very large. For instance, if a renewable supplier signed a Standard
Offer Contract for 100 MW with a 25 year term and then defaulted in contract-year 4,
PEF would have to purchase and/or build 100 MW of capacity to provide energy for
the remaining 21 years to replace the energy not delivered by the renewable supplier.
Further, even if only the replacement cost is considered until another facility could be

built, the security amount would have to be much larger.

B. Creditworthiness, Default, Representations and Warranties

Mr. Marz suggests adding a new section entitled “creditworthiness” after
Section 11, which would require both parties to maintain acceptable
creditworthiness or provide performance assurance. Is this new section
desirable?

No, this new section is neither necessary nor desirable. Creditworthiness is relevant
to the issue of a party’s ability to perform under the contract, which for PEF means
the ability to pay for the capacity and energy delivered. PEF’s ability to pay is
addressed through the fact that the Standard Offer Contract is pre-approved by the
PSC and therefore eligible for cost recovery from PEF customers through a cost
recovery clause, making the creditworthiness of PEF irrelevant as it relates to
Standard Offer Contracts. Further, as a regulated company, the PSC has oversight
over PEF’s financial condition, which is not true for renewable generators. The
suggested provision is undesirable because it implies the need for further performance

assurances that are, in fact, inferior to those already existing.
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In his testimony, Mr. Marz alleges that PEF’s default provisions in Section 14
are one-sided and suggests rewriting them to impose requirements upon PEF (in
14.1), to eliminate some with respect to renewable energy producers (in 14.2),
and to make some apply to both parties (15.11-15.13). How do you respond to
each of these changes?

Once again, Mr. Marz fails to recognize that PEF’s actions and activities are subject

to the oversight of the PSC and the renewable generators are not. This results in

some asymmetry in the provisions of the Standard Offer Contract. Regarding default
provisions for PEF, these are not required because the PSC has already approved this
contract for cost recovery so, as explained previously, there are no issues about
payment or guarantees for payment. Since the default provisions are unnecessary, the
changes to Sections 15.11 through 15.13 are not needed. I will address the elimination
of the requirements for suppliers one-by-one from Mr. Marz’s Exhibit MIM-1, Page

29.

o Sections 14.2 (a), (h) and (j) — These sections remain unchanged from the
previous language.

o Section 14.2 (b) - The added language regarding force majeure or waiver is not
necessary because the Capacity Delivery Date is the date that the supplier begins
receiving capacity payments, not a deadline. The deletion of the 71% would mean
that a supplier could deliver to PEF at a single digit capacity factor for years and
PEF’s ratepayers would still be obligated to make capacity payments under this

contract. To be clear, the 71% capacity factor requirement is a 12-month rolling
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calculation; in order to drop below 71%, a supplier would have been off-line for a
total of 106 days out of the last 365.

e Section 14.2 (c) - The inclusion of this as an Event of Default demonstrates the
importance of this provision to PEF. In the event of a hurricane, for instance,
there may not be any way to deliver fuel for a few days. This provision ensures
that PEF’s ratepayers have capacity available in the event of such a situation.

e Sections 14.2 (d), (e), (f), (i), and (k) - These provisions are included elsewhere in
Mr. Marz’s marked-up Standard Offer Contract. The other locations for these
provisions are unnecessary and these provisions should remain in this section.

e Section 14.2 (g) - This provision states that the supplier must get its permits by
the Completed Permits Date. If the s'upplier cannot obtain its permits then it will

not be able to make deliveries to PEF.

What is your response to Mr. Marz’s suggestion of rewriting Section 14 to
consolidate those provisions within Section 14 that relate to the obligation of a
renewable energy producer to meet the avoided unit in-service date?

Conceptually, I do not oppose simply moving existing language within Section 14, if
doing so would provide clarity to renewable energy producers. However, I believe

they are appropriately placed in the current contract.

PCS Phosphate suggests revising Section 12.1.4 to read that upon termination

arising from default on the part of the renewable energy producer, PEF shall be

15
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entitled to retain only such portion of the termination fee sufficient to cover any
liability arising from early payments. Do you agree with the suggested change?

No, the suggested change is not needed. In PEF’s Standard Offer Contract, the
Termination Fee already only covers the liability arising from early payments in

accordance with Rule 25-17.0832(4)(e)10, F.A.C.

Do you agree with Mr. Marz that the representations and warranties in the
Standard Offer Contract should be revised so each party would be expected to
represent and warrant certain items?

No, [ do not. Again, as explained previously, because a Standard Offer Contract has
been pre-approved by the PSC and because PEF is subject to the PSC’s oversight,
there is no need for the reciprocal changes to the representations and warranties that
Mr. Marz suggests. Also, it is again important to keep in mind that PEF must accept
the Standard Offer Contract without negotiation, so it is not unusual or unfair to have

certain provisions that only apply to the renewable energy producer.

C. Assignment

Mr. Marz alleges that the assignment provision in Section 20.4 is one-sided and
should be revised to permit assignment by either party with prior written
consent, with certain exceptions. How do you respond?

Conceptually, PEF does not object to the changes in the assignment provision

proposed by Mr. Marz.
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D. Force Majeure

Do you have any comments regarding Mr. Marz’s testimony that the force
majeure provisions in Section 18 do not correspond to what is found in the
existing master agreements or that they put a burden on the renewable energy
producer while giving PEF discretion?

Yes. Again, because a Standard Offer Contract has been pre-approved by the PSC,
there is no need for the reciprocal changes to the force majeure language that
Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of
markets, PEF’s economic use, or the renewable supplier’s ability to sell at a higher
price, while I do not think these are necessary or significant, PEF has no objection to
incorporating these changes into the Standard Offer Contract. Similarly, because a
Standard Offer Contract has been pre-approved by the PSC, there is no need for the
reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these
changes. Mr. Marz also suggests that the standard of “conclusively demonstrate”
should be changed to “reasonably demonstrate.” Again, this change, while largely

immaterial in the context of the current contractual language, is acceptable to PEF.

E. Conditions Precedent

Mr. Marz has suggested several revisions to Section 5 relating to Conditions
Precedent. Please respond.

I will respond to each of the suggested changes:

e Section 5(a) — The revisions making the conditions precedent provisions apply to

both parties are unnecessary. As explained previously, PCS Phosphate fails to
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recognize that PEF’s actions and activities are subject to the PSC’s oversight and
the renewable generators are not, resulting in some asymmetry in the provisions
of the Standard Offer Contract.
Sections 5(a)(i), (ii), (iii) and (iv) — Mr. Marz suggests that the form and
substance in which information is provided be at the renewable generator’s sole
discretion. PEF does not object to this language as long as the provision that the
renewable supplier has to certify that the conditions are met remains intact.
Section 5(v) — PEF does not agree with deleting the requirement that a renewable
generator obtain insurance as required by Section 17. This is further explained
below.
Section 5(a)(vi) - Once again, because a Standard Offer Contract has been pre-
approved by the PSC and the PSC is subject to the oversight of the PSC, there is
no need for the delivery of constitutional documents and corporate resolutions
from PEF that Mr. Marz suggests.
Section 5(a)(vii) — This section, as well as the last paragraph of Section 2, requires
the supplier to obtain QF status from the PSC and to maintain that status
throughout the term of the Standard Offer Contract. These provisions are
reasonable because the Standard Offer Contract is only available to QFs or
renewables that can be certified as a QF by the PSC. If a supplier cannot meet
these requirements then another type of contract would be more appropriate.
Section 5(b) — As explained above, the revisions making the conditions

precedent apply to both parties are unnecessary.
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e Section 5(c) — As explained above, the revisions making the conditions
precedent apply to both parties are unnecessary. PEF does not object to the
suggested change to allow termination of the contract with proper notice.

o Sections 5(d) and (¢) — The provisions Mr. Marz suggests moving are properly
considered conditions precedent and therefore should be included in that section.
It is understood that failure to meet the conditions would amount to a default, so
there is some logic to his suggestions. However, it would seem the provisions

are appropriately placed in the current contract.

F. Annual Plan and Electricity Production and Plant Maintenance Schedule
Mr. Marz states that it is unreasonable to expect renewable energy producers to
meet the plan requirements set out in Section 10.1. Do you agree?

No. A renewable energy producer should be able to provide an estimate of its
deliveries to PEF so that PEF can coordinate the planned outages of the supplier with
the outages of its own facilities and the other facilities under contract with PEF to
ensure at any given moment there is adequate generation to meet demand. Meeting
the plan requirements in this section is critical to PEF’s responsibility and ability to
serve its customers and maintain system reliability. PEF must plan to serve its
customers in a reliable manner while minimizing cost. Without the requirement to
coordinate outages, a large renewable supplier could take an outage and jeopardize
PEF’s system reliability or force uneconomic purchases or sales to accommodate the

renewable supplier’s unforecasted outage or deliveries.
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What is your response to Mr. Marz’s suggested revisions in Section 10.1 to
change “detailed plan” to “good faith estimate”?

Conceptually, I do not oppose changing “detailed plan” to “good faith estimate” in
Section 10.1. A “good faith estimate” would include a maintenance schedule with

anticipated output levels during the maintenance periods.

Mr. Marz suggests the deletion of Section 10.2, alleging it fails to acknowledge
the distinctive nature of renewable energy technologies and is unduly restrictive.
How do you respond?

This section is vitally important to PEF’s responsibility and ability to serve its
customers and maintain system reliability. PEF must coordinate the outages of its
units with those of its suppliers to ensure at any given moment there is adequate
generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s
generation could decide to take outages at the same time or a large supplier could
choose to take an outage during a time of high demand. These potential situations
would make it difficult for PEF to maintain system reliability. Obviously, PEF
coordinates the outages of its own generation, including combined cycle units, so that
the maximum amount of generation is available when it is likely to be most needed.
For instance, PEF would avoid planning outages of its own units during the heat of

the summer.

Do you agree with Mr. Marz’s deletion of Section 10.5.6, which requires a

renewable energy producer to have a three day fuel supply on-site?
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No, I disagree with deleting this provision. This provision is included in the Standard
Offer Contract because it helps to ensure that during an extreme operating event, the
supplier will be able to continue operating for 72 hours, using its on-site supply. The
provision should not be deleted just because some renewable generators, such as a
wind facility, cannot maintain a fuel inventory, because many renewable generators
can. A wind facility has the option of proposing the deletion of those sections and
negotiating other provisions that address its unique operating requirements. Further,
in my experience, it is likely that a supplier using biomass, municipal solid waste or
natural gas (remember the Standard Offer Contract applies to QFs as well) can meet
this requirement and for those types of facilities the maintenance of a fuel inventory

or a back-up fuel inventory is very important.

G. Insurance

Do you agree with PCS Phosphate’s suggested deletion of Section 17, regarding
insurance?

No. First, as indicated in my direct testimony, Rule 25-17.087(5), F.A.C., requires
insurance. That this rule governs the interconnection process and not the Standard
Offer Contract makes no difference to the requirement; it is still a condition that has
to be met prior to the interconnection and operation of the renewable generator’s or
QF’s facility. In addition, the PSC’s recent amendments to Rule 25-6.065, F.A.C.,
which will be effective in April, require insurance for the interconnection of systems

greater than 10 kW. As part of the recent net metering and interconnection
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rulemaking, the PSC thoroughly discussed and considered the issue of insurance and

determined that insurance is required for all but the smallest systems.

H. Use of Interruptible Standby Service for Start-up

Is PEF’s requirement that a renewable energy producer utilize firm standby
service for start up unreasonable, as PCS Phosphate alleges?

No, this provision is not unreasonable as it ensures the supplier’s generation is
available when it is needed most. As I stated in my direct testimony, if the generating
unit was off-line when PEF interrupted its interruptible customers, then the generating
unit could not return to service because it would not have power from PEF. This
means the renewable supplier may not be able to provide power to PEF’s customers
at exactly the time it is most needed because its standby service has been interrupted.
The standby service purchased must be firm stand-by service to assure there is power

available to start the unit.

I. Energy

Mr. Marz suggests revising Section 6.1 (which he moves to 9.1.3) to delete the
provision that no billing arrangement can result in a renewable energy producer
selling more than the Facility’s net output. Do you agree with this change?

No. The Federal Energy Regulation Commission (“FERC”) has long held the position
that a QF cannot sell more than its net output as a QF. In a 1981 case involving
Occidental Geothermal, Inc., FERC found that the “power production capacity” of a

facility is “the maximum net output of the facility.”
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CONCLUSION
Does this conclude your testimony?

Yes.
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STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM CAPACITY
AND ENERGY FROM A RENEWABLE ENERGY PRODUCER OR QUALIFYING
FACILITY LESS THAN 100 KW

THIS STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM
CAPACITY AND ENERGY (hereinafter referred to as the "Contract') is made and
entered this day of , (hereinafter referred to as the "Execution Date"),
by and between (hereinafier the
Renewable Energy Provider/Qualifying Facility ("RF/QF"), and Florida Power Corporation
d/b/a Progress Energy Florida (hereinafter "PEF"), a private utility corporation organized and
existing under the laws of the State of Florida. The RF/QF and PEF shall be individually be
identified herein as the "Party” and collectively as the "Parties”. This Contract contains five
Appendices which are incorporated into and made part of this Contract: Appendix A: Monthly
Capacity Payment Calculation; Appendix B: Termination Fee; Appendix C: Detailed Project
Information; Appendix D: Rate Schedule COG-2; Appendix E: Agreed Upon Payment
Schedules; and Appendix F: Florida Public Service Commission ("FPSC") Rules 25-17.080
through 25-17.310, F.A.C.

WITNESSETH:

WHEREAS, the RF/QF desires to sell, and PEF desires to purchase electricity to be
generated by the RF/QF consistent with Florida Statutes 366.91 (2006) and FPSC Rules 25-
17.080 through 25-17.310 F.A.C.; and

WHEREAS, the RF/QF has acquired an interconnection/transmission service agreement
with the utility in whose service territory the Facility is to be located, pursuant to which the
RF/QF assumes contractual responsibility to make any and all transmission-related arrangements
(including ancillary services) between the RF/QF and the Transmission Provider for delivery of
the Facility's firm capacity and energy to PEF. The Parties recognize that the Transmission
Provider may be PEF and that the transrnission service will be provided under a separate
agreement; and

WHEREAS, the FPSC has approved this Contract for the Purchase of Firm Capacity
and Energy from a Renewable Energy Producer; and

WHEREAS, the RF/QF guarantees that the Facility is capable of delivering firm
capacity and energy to PEF for the term of this Contract in a manner consistent with the

provision of this Contract;

NOW, THEREFORE, for mutual consideration the Parties agree as follows:

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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1. Definitions
"AFR" means the Facility's annual fuel requirement.
"AFTR" means the Facility's annual fuel transportation requirement

"Annual Capacity Billing Factor" or "ACBF" means 12 month rolling average of the Monthly
Availability Factor as further defined and explained in Appendix A.

"Appendices” shall mean the schedules, exhibits, and attachments which are appended hereto and
are hereby incorporated by reference and made a part of this Contract. Such Appendices include:

"Appendix A" sets forth the Monthly Capacity Payment Calculation.

"Appendix B" sets forth the Termination Fee.

"Appendix C" sets forth the Detailed Project Information.

"Appendix D" sets forth Rate Schedule COG-2.

"Appendix E" sets forth the Agreed Upon Payment Schedules and Other Mutual
Agreements

"Appendix F" sets forth Florida Public Service Commission ("FPSC") Rules 25-17.080
through 25-17.310, F.A.C.

"As-Available Energy Rate" means the rate calculated by PEF in accordance with FPSC Rule
25-17.0825, F.A.C., and PEF's Rate Schedule COG-I, as they may each be amended from time
to time

" Authorization to Construct” means authorization issued by any appropriate Government
Agency to construct or reconstruct the Facility granted to RF/QF in accordance with the laws of

the State of Florida and any relevant federal law.

"Avoided Unit" means the electrical generating unit described in Section 4 upon which this
Contract is based.

"Avoided Unit Energy Cost" has the meaning assigned to it in Appendix D.

" Avoided Unit Fuel Cost” has the meaning assigned to it in Appendix D.

"Avoided Unit Heat Rate" means the average annual heat rate of the Avoided Unit as defined in
Section 4.

" Avoided Unit In-Service Date” means the date upon which the Avoided Unit would have
started commercial operation as specified in Section 4.

" Avoided Unit Life” means the economic life of the Avoided Unit.

"Avoided Unit Variable O&M" means the Avoided Unit variable operation and maintenance
expenses as defined in Section 4. This rate will escalate annually based upon CPI-U The annual

escalation will begin in the payment for January deliveries.

ISSUED BY: Lon 3. Cross, Manager, Utility Regulatory Planning
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"Base Capacity Payment" or "BCP" means capacity payment rates defined in Appendix D and
further defined by the selection of Option A,B,C or D in Section 9.2.

"Base Performance Security Amount" means the dollar amount per MW listed in the Table 2 in
Section 11 for years 1-5 associated with the applicable credit class of the Party.

"Base Year" means the year that this Contract was approved by the FPSC.

"Business Day" means any day except a day upon which banks licensed to operate in the State of
Florida are authorized, directed or permitted to close, Saturday, Sunday or a weekday that is
observed as a public holiday in the State of Florida.

"CAMD" means the Clean Air Markets Division of the Environmental Protection Agency or
successor administrator (collectively with any local, state, regional, or federal entity given
jurisdiction over a program involving transferability of Environmental Attributes).

"Capacity" means the minimum average hourly net capacity (generator output minus auxiliary
load) measured over the Committed Capacity Test Period.

"Capacity Delivery Date" means the first calendar day immediately following the date of the
Facility's successful completion of the first Committed Capacity Test.

"Capacity Payment" means the payment defined in Section 9.2 and Appendix A.

"Committed Capacity" or "CC" means the capacity in MW that the RF/QF commits to sell to
PEF, the amount of which shall be determined in accordance with Section 7 and Appendix D.

"Committed Capacity Test" means the testing of the capacity of the Facility performed in
accordance with the procedures set forth in Section 8.

"Committed Capacity Test Period" means a test period of twenty-four (24) consecutive hours.
"Completed Permits Date" means the date by which the RF/QF must complete licensing,
certification, and all federal, state and local governmental, environmental, and licensing

approvals required to initiate construction of the Facility. This date is specified in Section 4.

"Completion/Performance Security” means the security described in Section 11.

"Conditions Precedent” shall have the meaning assigned to it in Section 5.

"Contract" means this standard offer contract for the purchase of Firm Capacity and Energy from
a Renewable Energy Producer or Qualifying Facility with a nameplate capacity of less than 100
kW.

"CPI-U" means the revised monthly consumer price index for All Urban Consumers, U.S. City
Average (CPI-U) (Al Items 1982-84 = 100) promulgated by the Bureau of Labor Statistics of

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
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the United States Department of Labor.

"Creditworthy" with respect to a Party or its credit support provider, as applicable, means a
party is rated by at least two (2) of the three (3) following rating agencies Standard & Poor's
(S&P), Moody's Investor Services (Moody's) and Fitch Rating Services (Fitch). Rating shall be
the unsecured, senior long-term debt or deposit obligations (not supported by third party credit
enhancement). Both ratings (if company is only rated by 2 of the 3 agencies) or at least two (2)
of the three (3) (if company is rated by all three agencies) must be (i) BBB- or greater from
S&P (i1) Baa3 or greater from Moody's (iii) BBB- or greater from Fitch.

"Demonstration Period"” means a sixty-hour period in which the Committed Capacity Test must
be completed.

"Distribution »m" means the distribution system consisting of electric lines, electric plant,
transformers and switchgear used for conveying electricity to ultimate consumers, but not
including any part of the Transmission System.

"Dispute” shall have the meaning assigned to it in Section 20.9.

Fhate 2000 .

"Drop Dead Date” means the date-wihieh-istwebre-tbirmenthe-folowinpthe-bxscution

"Eastern Prevailing Time" or "EPT" means the time in effect in the Eastern Time Zone of the
Unites States of America, whether Eastern Standard Time or Eastern Daylight Savings Time.

"Effective Date" has the meaning assigned to it in Section 5.

"Electrical Interconnection Point” means the physical point at which the Facility is connected
with the Transmission System or, ifRF/QF iaterconnects with a Transmission System other than
PEF's, PEF's interconnection with the Transmission Provider's Transmission System, or such
other physical point on which RF/QF and PEF may agree.

"Eligible Collateral” means (i) a Letter of Credit from a Qualified Institution or (ii) cash
deposited into a PEF Security Account by RF/QF or RF/QF Security Account by PEF, as the
case may be, or (iii) RF/QF Guarantee or PEF Guarantee or a combination of (i) , (i1) and/or (iii)
as outlined in Section 11.

"Energy" means megawatt-hours generated by the Facility of the character commonly known as
three -phase, sixty hertz electric energy that is delivered at a nominal voltage at the Electrical
Interconnection Point.

ISSUED BY: Lon ). Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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"Environmental Attributes” means all attributes of an environmental or other nature that are
created or otherwise arise from the Facility's generation of electricity from a renewable energy
source in contrast with the generation of electricity using nuclear or fossil fuels or other
traditional resources. Forms of such attributes include, without limitation, any and all
environmental air quality credits, green credits, renewable energy credits ("RECs"), carbon
credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar products or
rights, howsoever entitled, (i) resulting from the avoidance of the emission of any gas, chemical,
or other substance, including but not limited to, mercury, nitrogen oxide, sulfur dioxide, carbon
dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants of air, water
or soil gas, chemical, or other substance, and (i1) attributable to the generation, purchase, sale or
use of Energy from or by the Facility, or otherwise attributable to the Facility during the Term.
Environmental Attributes include, without limitation, those currently existing or arising during
the Term under local, state, regional, federal, or international legislation or regulation relevant to
the avoidance of any emission described in this Contract under any governmental, regulatory or
voluntary program, including, but not limited to, the United Nations Framework Convention on
Climate Change and related Kyoto Protocol or other programs, laws or regulations involving or
administered by the Clean Air Markets Division of the Environmental Protection Agency
("CAMD") or successor administrator (collectively with any local, state, regional, or federal
entity given jurisdiction over a program involving transferability of Environmental Attributes,).

"Event of Default" has the meaning assigned to it in Section 14.
"Execution Date" has the meaning assigned to it in the opening paragraph of this Contract.

"Exemplary Early Capacity Payment Date" means the exemplary date used to calculate Capacity
Payments for Option Band D. This date 1s specified in Section 4. The actual Capacity Payments

for Option Band D will be calculated based upon the Capacity Delivery Date.

"Standard Offer Expiration Date" means the final date upon which this Contract can be executed.
This date is specified in Section 4.

"Facility" means all equipment, as described in this Contract, used to produce electric energy
and, and all equipment that is owned or controlled by the RF/QF required for parallel operation
with the Transmission System. In the case of a cogenerator the Facility includes all equipment
that i1s owned or controlied by the RF/QF to produce useful thermal energy through the
sequential use of energy.

"Financial Closing" means the fulfillment of each of the following conditions:

(a) the execution and delivery of the Financing Documents; and

(b) all Conditions Precedent to the initial availability for disbursement of funds under
the Financing Documents (other than relating to the effectiveness of this Contract)
are satisfied or waived.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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"Financing Documents" shall mean documentation with respect to any private equity investment
in RF/QF, any loan agreements (including agreements for any subordinated debt), notes, bonds,
indentures, guarantees, security agreements and hedging agreements relating to the financing or
refinancing of the design, development, construction, Testing, Commissioning, operation and
maintenance of the Facility or any guarantee by any Financing Party of the repayment of all or
any portion of such financing or refinancing.

"Financing Party" means the Persons (including any trustee or agent on behalf of such Persons)
providing financing or refinancing to or on behalf of RF/QF for the design, development,
construction, testing, commissioning, operation and maintenance of the Facility (whether limited
recourse, or with or without recourse).

"Firm Capacity and Energy" has the meaning assigned to it in Appendix D.

"Firm Capacity Rate" has the meaning assigned to it in Appendix D.

"Firm Energy Ratc:" has the meaning assigned to it in Appendix D.

"Force Majeure" has the meaning given to it in Section 18.

"FPSC" means the Florida Public Service Commission or its successor.

"Government Agency" means the United States of America, or any state or any other political
subdivision thereof, including without limitation, any municipality, township or county, and any
domestic entity exercising executive, legislative, judicial, regulatory or administrative functions
of or pertaining to government, including, without limitation, any corporation or other entity
owned or controlled by any of the foregoing.

"Governmental Approval" means any authorization, consent, approval, license, ruling, permit,
exemption, variance, order, judgment, instruction, condition, direction, directive, decree,
declaration of or regulation by any Government Agency relating to the construction,
development, ownership, occupation, start-up, Testing, operation or maintenance of the Facility
or to the execution, delivery or performance of this Contract as any of the foregoing are in effect
as of the date of this Contract.

"Gross Domestic Price Implicit Price Deflaror” or "GDPIPD" has the meaning assigned to it in
Section 11.

"IEEE" means the Institute of Electrical and Electronics Engineers, Inc.
"Indemnified Party” has the meaning assigned to it in Section 16.

"Indemmifving Party" has the meaning assigned to it in Section 16.

"Initial Reduction Value" has the meaning assigned to it in Appendix B.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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"KVA" means one or more kilovolts-amperes of electricity, as the context requires.
"kW" means one or more kilowatts of electricity, as the context requires.
"kWh" means one or more kilowatt-hours of electricity, as the context requires.

"Letter of Credit" means a stand-by letter of credit from a Qualified Institution that is acceptable
to PEF whose approval may not be unreasonably withheld.

"LOI" means a letter of intent for fuel supply.

"Material Adverse Change"” means as to PEF, that PEF or PEF Guarantor, if applicable, or, as to
RF/QF, that RF/QF or RF/QF Guarantor, if applicable, any of the following events; (a) such
party is no longer Creditworthy or (b) the party of Party's guarantor, if applicable, defaults on an
aggregate of fifty million dollars ($50,000,000) or five percent (5%) of equity, whichever is less.
"MCPC" means the Monthly Capacity Payment for Option A.

"Monthly Billing Period" means the period beginning on the first calendar day of each calendar
month, except that the initial Monthly Billing Period shall consist of the period beginning 12:01
a.m., on the Capacity Delivery Date and ending with the last calendar day of such month.
"Monthly Availability Factor" or "MAAP" means the total energy received during the Monthly

Billing Period for which the calculation is rnade, divided by the product of Committed Capacity
times the total hours during the Monthly Billing Period.

"Monthly Capacity Payment" or "MCP" means the payment for Capacity calculated in
accordance with Appendix A.

"MW" means one or more megawatts of electricity, as the context requires.

"MWh" means one or more megawatt-hours of electricity, as the context requires.

"Option A" means normal Capacity Payments as described in Appendix D.

"Option B" means early Capacity Payments as described in Appendix D.

"Option C" means levelized Capacity Payments as described in Appendix D.

"Option D" means early levelized Capacity Payments as described in Appendix D.

"Party" or "Parties" has the meaning assigned to it in the opening paragraph of this Contract.
"PEF" has the meaning assigned to it in the opening paragraph of this Contract.

"PEF Entities” has the meaning assigned to it in Section 16.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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"PEF Guarantee" means a guarantee provided by PEF Guarantor that is acceptable to RF/QF
whose approval may not be unreasonably withheld.

"PEF Guarantor" means a party that, at the time of execution and delivery of its PEF Guarantee
is a direct or indirect owner of PEF and is (z) Creditworthy or is (b) reasonably acceptable to
RF/QF as having verifiable Creditworthiness and a net worth sufficient to secure PEF's
obligations.

"PEF Security Account" means an account designated by PEF for the benefit of PEF free and
clear of all liens (including liens of any lenders) to be established and maintained at a Qualified

Institution pursuant to a control agreement in a form and substance acceptable to PEF whose cost
is to be borne by the RF/QF.

"Person” means any individual, partnership, corporation, association, joint stock company trust,
joint venture, unincorporated organization, or Governmental Agency (or any department, agency,
or political subdivision thereof).

"Proiect Consents" mean the following Consents, each of which is necessary to RF/QF for the
fulfillment of RF/QF’s obligations hereunder:

(a) the Authorization to Construct;

(b) planning permission and consents in respect of the Facility, and any electricity
substation located at the Facility site, including but not limited to, a prevention of
significant deterioration permit, a noise, proximity and visual impact permit, and
any required zoning permit; and

(©) any integrated pollution control license.

"Proiect Contracts” means this Contract, and any other contract required to construct, operate
and maintain the Facility. The Project Contracts may include, but are not limited to, the tumkey
engineering, procurement and construction contract, the electrical interconnection and operating
agreement, the fuel supply agreememnt, the facility site lease, and the operation and maintenance
agreement.

"Prudent Utility Practices" means any of the practices, methods, standards and acts (including,
but not limited to, the practices, methods and acts engaged in or approved by a significant
portion of owners and operators of power plants of technology, complexity and size similar to
the Facility in the United States) that, at a particular time, in the exercise of reasonable judgment
in light of the facts known or that should reasonably have been known at the time a decision was
made, could have been expected to accomplish the desired result and goals (including such goals
as efficiency, reliability, economy and profitability) in a manner consistent with applicable
facility design limits and equipment specifications and applicable laws and regulations. Prudent
Utility Practice is not intended to be limited to the optimum practice, method or act to the
exclusion of all others, but rather to be a spectrum of acceptable practices, methods or acts in
each case taking into account the Facility as an independent power project.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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"Qualifying Facility" or "QF" means a cogenerator, small power producer, or non-utility
generator that has been certified or self-certified by the FERC as meeting certain ownership,
operating and efficiency criteria established by the Federal Energy Regulatory Commission
pursuant to the Public Utility Regulatory Policies Act of 1978 ("PURPA™"), the criteria for which
are currently set forth in 18 C.F.R. § 292, ef seq. (2006), Section 210 of PURPA, 16 U.S.C. §
824a-3 (2005), 16 U.S.C. 796 et seq. (2006), and Section 1253 of EPAct 2005, Pub. L. No. 109-
58, § 1253, 119 Stat. 594 (2005) or, alternatively, analogous provisions under the laws of the
State of Florida.

"Qualified Institution" means the domestic office of a United States commercial bank or trust
company or a foreign bank with a United States branch with total assets of at least ten billion
dollars ($10,000,000,000) (which is not an affiliate of either party) having a general long-term
senior unsecured debt rating of A- or higher (as rated by Standard & Poor's Ratings Group),
A3 or higher (as rated by Moody's Investor Services) or A- or higher (as rated by Fitch
Ratings).

"Rate Schedule COG-1" means PEF's Agreement for Purchase of As-Available Energy and/or
Parallel Operation with a Qualifying Facility as approved by the FPSC and as may be amended
from time to time.

"REC" means renewable energy credits, green tags, green tickets, renewable certificates,
tradable renewable energy credits ("T -REC") or any tradable certificate that is produced by
a renewable generator in addition to and in proportion to the production of electrical energy.

"Reduction Value" has the meaning assigned to it in Appendix B.

"Renewable Facility" or "RE/QE" means an electrical generating unit or group of units at a single
site, interconnected for synchronous operation and delivery of electricity to an electric utility,
where the primary energy in British Thermal Units used for the production of electricity is from
one or more of the following sources: hydrogen produced from sources other than fossil fuels,
biomass, solar energy, geothermal energy, wind energy, ocean energy, hydroelectric power or
waste heat from a commercial or industrial manufacturing process.

"RF/QF Entities" has the meaning assigned to it in Section 16.

"RF/QF Guarantee” means a guarantee provided by RF/QF Guarantor that is acceptable to PEF
whose approval may not be unreasonably withheld.

"RF/QF Guarantor" means a party that, at the time of execution and delivery of its RF/QF
Guarantee is a direct or indirect owner of RF/QF and is (a) Creditworthy or is (b) reasonably
acceptable to PEF as having verifiable Creditworthiness and a net worth sufficient to secure
RF/QF's obligations.
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"RE/QF Performance Security” has the meaning assigned in Section 11.

"RE/QF Security Account” means an account designated by the RF/QF for the benefit of the
RF/QF free and clear of all liens (including liens of any lenders) to be established and maintained
at a Qualified Institution pursuant to a control agreement in a form and substance acceptable to

RF/QF whose cost is to be borne by PEF.

"Security Documentation” has the meaning assigned to it in Section 12.

"Supplemental Eligible Collateral” means additional collateral in the form of Letter of Credit or
cash to augment the RF/QF Performance Security in the event of a Material Adverse Change.

"Term" has the meaning assigned to it in Section 3.

"Termination Date" means the date upon which this Contract terminates unless terminated earlier
in accordance with the provisions hereof. This date is specified in Section 4.

"Termination Fee" means the fee described in Appendix B as it applies to any Capacity
Payments made under Option B, C or D.

"Termination Security" has the meaning assigned to it in Section 12.

"Transmission Provider" means the operator(s) of the Transmission System(s) or any successor
thereof or any other entity or entities authorized to transmit Energy on behalf of RE/QF from
the Electrical Interconnection Point.

"Transmission System" means the system of electric lines comprised wholly or substantially of
high voltage lines, associated system protection, system stabilization, voltage transformation, and
capacitance, reactance and other electric plant used for conveying electricity from a generating
station to a substation, from one generating station to another, from one substation to another, or
to or from any Electrical Interconnection Point or to ultimate consumers and shall include any
interconnection owned by the Transmission Provider or PEF, but shall in no event include any
lines which the Transmission Provider has specified to be part of the Distribution System except
for any distribution facilities required to accept capacity and energy from the Facility.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
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2. Facility; Renewable Facility or Qualifying Facility Status
The Facility's location and generation capabilities are as described in Table 1 below.

TABLE 1

TECHNOLOGY AND GENERATOR CAPABILITIES

Location: Specific legal description (e.g., metes and City:
bounds or other legal description with street address County:
required)

Generator Type (Induction or Synchronous)

Technology

Fuel Type and Source

Generator Rating (KVA)

Maximum Capability (kW)

Net Output (kW)

Power Factor (%)

Operating Voltage (kV) \

Peak Internal Load kW

The RF/QF's failure to complete Table 1 in its entirety shall render this Contract null and void
and of no further effect.
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3. Term of Contract

Except as otherwise provided herein, this Contract shall become effective immediately upon its

execution by the Parties and shall end at 12:01 a.m. on the Termmatlon Date (the "Term") unless

termmated earlier in accordance with the provisions hereof.
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4. Minimum Specifications and Milestones

As required by FPSC Rule 25-17.0832(4)(e), the minimum specifications pertaining to this

Contract and milestone dates are as follows:

Avoided Unit Natural Gas Combined Cycle
Avoided Unit Capacity 618 MW

Avoided Unit In-Service Date June 1, 2013

Avoided Unit Heat Rate 7,442 BTU/kWh

Avoided Unit Variable O&M

$0.194 per kWh in mid-2013 dollars escalating
annually at 2.25%

Avoided Unit Life

25 years

Capacity Payments begin

Avoided Unit In-Service Date unless Option B,
C, or D is selected

Termination Date

May 31, 2023 (10 years)

Minimum Performance Standards — On Peak G+ %
Availability Factor*

Minimum Performance Standards — Off Peak 4 %
Availability Factor

Minimum Availability Factor Required to H_ %

qualify for a Capacity payment

Expiration Date

April 1, 2008

Completed Permts Date

June 1, 2012

Exemplary Early Capacity Payment Date

January 1, 2008

*RF/QF performance shall be measured and/or described in Appendix A.

ISSUED BY: Lon }. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007
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5. Conditions Precedent

(a)  Unless otherwise waived in writing by the other Party B4, on or before the Drop Dead
> arty R4 shall satisfy the following Conditions Precedent, nhicable:

(1) RF/QF shall have obtained firm transmission service necessary to deliver
Capacity and energy from the Facility to the Electrical Interconnection Point. |
form and sebstance sadsfaciory 1o RE/OF oits sole discretion;

(1))  RF/QF shall have obtained the Project Consents and any other Consents for which
itis responsible under the terms hereof, in a form and substance satisaciory 10
REAJL inigs sole discretion;

(i1)  RF/QF shall have entered into Financing Documents relative to the construction
of the Facility and have achieved Financial Closing. in a fonm and substance
satslclory 10 RE/QE inits sole diseretion;

(iv) RF/QF shall have entered into the Project Contracts. in a form and substance
sppisiactory to RE/QF in U sole discretion;

v)
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(vi) REQFLeach Party shall have delivered to #+-+-ie other Party (1) a copy of its
constitutional documents (certified by its corporate secretary as true, complete
and up-to-date) and (ii) a copy of a corporate resolution approving the terms of
this Contract and the transactions contemplated hereby and authorizing one or
more individuals to execute this Contract on its behalf (such copy to have been
certified by its corporate representative as true, complete and up-to-date);
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(b) Promptly upon satlsfactlon (or watver by-PEt-in wntmg) of the Conditions Precedent tr-
st Fec ,; JeptL e sprbbrhe Party b )H“ sasisiied same -shall deliver to 4/ f”}{’ﬁ’” .
cther Partva certificate eVIdPncmg such satisfaction. Subject to there being no Event of
Default which has occurred and/or is continuing as of the date upon which the last of
such certificates is delivered, the date of such last certificate shall constitute the effective
date of this Contract (the "Effective Date").

Y.

(©) I enc Party docs notsatisty Uedess-all applicable Conditions Precedent are-satistied-ba
p434-0on or before the Drop Dead Date or such Condmons Precedent are not waived in
writing by the other PartvBPEE, the ocher Party may, inits sole discretion., tepminate this
Contract ypon no fess than five (51 days written notice shathtersshated en-soel-date-and
neither Party shall have any further liability to the other Party hereunder.
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6+ The RF /QF shall be responsible for the scheduling of required transmission and
for all costs, expenses, taxes, fees and charges associated with the delivery of
energy to PEF. The RF/QF shall enter into a transmission service agreement with
the Transmission Provider in whose service territory the Facility is to be located
and the RF/QF shall make any and all transmission-related arrangements
(including ancillary services) between the RF/QF and the Transmission Provider
for delivery of the Facility's firm Capacity and energy to PEF. The Capacity and
energy amounts paid to the RF/QF hereunder do not include transmission losses.
The RF/QF shall be responsible for transmission losses that occur prior to the
point at which the RF/QF's eniergy is delivered to PEF. The Parties recognize that
the Transmission Provider may be PEF and that if PEF is the Transmission
Provider, that the transmission service will be provided under a separate
agreement.
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7. Commiitted Capacity/Capacity Delivery Date

7.1  In the event that the RF/QF elects to make no commitment as to the quantity or
timing of its deliveries to PEF, then its Committed Capacity as defined in the
following Section 7.2 shall be zero (0) MW. If the Committed Capacity is zero (0)
MW, Sections 7.2 though Section 7.7 and all of Section 8 shall not apply.

7.2 If the RF/QF commits to sell capacity to PEF, the amount of which shall be
determined in accordance with this Section 7 and Appendix D. Subject to Section
7.4, the Committed Capacity is set at kW, with an expected Capacity Delivery
Date on or before the Avoided Unit In-Service Date.

7.3 Capacity testing of the Facility (each such test a Committed Capacity Test) shall
be performed in accordance with the procedures set forth in Section 8. The
Demonstration Period for the first Committed Capacity Test shall commence no
earlier than ninety (90) days before the expected Capacity Delivery Date and
testing must be completed before the Avoided Unit In-Service Date. The first
Committed Capacity Test shall not be successfully completed unless the Facility
demonstrates a Capacity of at least one hundred percent (100%) of the Committed
Capacity set forth in Section 7.2. Subject to Section 8.1, the RF/QF may schedule
and perform up to three (3) Committed Capacity Tests to satisfy the requirements
of the Contract with respect to the first Committed Capacity Test.

7.4  In addition to the first Committed Capacity Test, PEF shall have the right to
require the RF/QF, after notice no fvss thuen 10 Business Davs prior 1o such
nroposed test, to validate the Committed Capacity by means of a Committed
Capacity Test-at-any-time, uptatwot2 - timesonee per year, the results of which
shall be provided to PEF within seven (7) calendar days of the conclusion of such
test. On and after the date of such requested Committed Capacity Test, and until
the completion of a subsequent Committed Capacity Test, the Committed Capacity
shall be set at the lower of the Capacity tested or the Committed Capacity as set
forth in Section 7.2. PPLI- shall pay for test encegy senerated during such
Commited Capacity Test and RIYOE shall be responsible for other casts of such
test, Vo the extentaseoond Commitied v Lestis sounhl dusipg the vear,.
the Party requesting such test shall be responsible for the costs of such sccond test,

7.5  Notwithstanding anything contrary to the terms hereof, the Committed Capacity
may not exceed the amount set forth in Section 7.2 without the consent of PEF,
which consent shall be granted in PEF's sole discretion.

7.6  Linless Opuon B3.C o2 as contained 1 Anpendid 1235 chosen by REQE, $rrer
erventsntt PEF shall make 1o Capacity Payments to the RF/QF prior to the
Capacity Delivery Date.

7.7  The RF/QF shall be entitled to receive Capacity Payments beginning on the
Capacity Delivery Date, provided the Capacity Delivery Date occurs before the
Avoided Unit In-Service Date (or such later date permitted by PEF). If the
Capacity Delivery Date does not occur before the Avoided Unit In-Service Date,
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PEF shall immediately be entitled to draw down the Completion/Performance
Security in full.

8. Testing Procedures

8.1

8.2

8.3

8.4

8.5

8.6

The Committed Capacity Test must be completed successfully within the
Demonstration Period, which period, including the approximate start time of the
Committed Capacity Test, shall be selected and scheduled by the RF/QF by
means of a written notice to PEF delivered at least thirty (30) calendar days prior
to the start of such period. The provisions of the foregoing sentence shall not
apply to any Committed Capacity Test ordered by PEF under any of the
provisions of this Contract. PEF shall have the right to be present onsite to
monttor firsthand any Committed Capacity Test required or permitted under this
Contract.

The Committed Capacity Test results shall be based on the oyl
recommendations Tor testing the Facility or such other procedures os ¢

by the Parties.and adiusted 1o {du nee Condiions et
four (24 -consecntive-hours-tthe-“Committed-Gapacthy

FRPRRTVEDS NRCE VN VA L YA o e AT oy ! chefhe-faeiditveg
EESAVA W L S G 4 k4 fea R T EE S S I AR

A" ,lili :' l&‘f 1!1 U\’JJ‘JH, - S
be-the-appl icable- szwti‘&uu iy %wr steady-state-operations-at-the-Fagthine-The
Committed Capacity Test Period shall commence at the time desngnatcd by the

RF/QF pursuant to Section 8.1 or at such time requested by PEF pursuant to
Section 7.4; provided, however, that the Committed Capacity Test Period may
cornmence earlier than such time in the event that PEF is notified of, and consents
to, such earlier time.

Normal station service use of unit auxiliaries, including, without limitation,
cooling towers, heat exchangers, and other equipment required by law, shall be in
service during the Committed Capacity Test Period.

The Capacity of the Facility shall be the mmimum average hourly net output in
kW (generator output minus auxiliary) measured over the Committed Capacity
Test Period.

The Committed Capacity Test shall be performed according to standard industry
testing procedures for the appropriate technology of the RF/QF.

The results of any Committed Capacity Test, including all data related to Facility
operation and performance during testing, shall be submitted to PEF by the RF/QF
within seven (7) calendar days of the conclusion of the Committed Capacity Test.
The RF/QF shall certify that all such data is accurate and complete.
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9. Payment for Electricity Produced by the Facility

9.1 Energy

9.1.1 PEF agrees to pay the RF/QF for energy produced by the Facility and
delivered to PEF in accordance with the rates and procedures contained in
PEF's approved Rate Schedule COG-1 if the Committed Capacity pursuant
to Section 7.2 is set to zero. If the Committed Capacity is greater than zero
MW, then PEF agrees to pay the RF/QF for energy produced by the
Facility and delivered to PEF in accordance with the rates and procedures
contained in Appendix D, as it may be amended from time to time. The
Parties agree that this Contract shall be subject to all of the provisions
contained in Rate Schedule COG-1 or Appendix D whichever applies as
approved and on file with the FPSC.

9.1.2 PEF may, at its option, limit deliveries under this Contract to 110% of the
Committed Capacity as set forth in Section 7. In the event that PEF
chooses to limit deliveries, any cnergy in excess of 110% of the
Committed Capacity will be paid for at the rates defined in Rate Schedule
COG-1 and shall not be included in the calculations in Appendix A hereto.

9.1.3 _Consistent with the terms bereell the RE/QOF shall sell 1o PEF and PEE
shatl purchase {rom the RF/A) cotrie power generated by the Facility,

fhe purchase and sale of electricity pursuant 1o this Contractshall be g ()
el bl () simultangous purchase and sale amrangemeniz

wrrangement-shatb-cause-the- R

HE

however-that-no-suel
rrore-—Har—the }vgw;il;?.'}".? pet-outent, The E"Iﬂﬁlii methodology Ay he
changed al e opten of the RE/OQF, sublect 1o the provisions of FPSC
Rule 25-17 08 ZApeendiety DMoved from Section 6.1

9.2 Capacity

PEF agrees to pay the RF/QF for the Capacity described in Section 7 in
accordance with the rates and procedures contained in Appendix D, as it may be
amended and approved from time to time by the FPSC, and pursuant to the
election of Option __ of Appendix D. The RF/QF understands and agrees that
Capacity Payments will only be made if the Capacity Delivery Date occurs before
the Avoided Unit In-Service Date and the Facility is delivering firm Capacity and
Energy to PEF. Once so selected, this Option, the Firm Capacity Rate and/or the
Firm Energy Rate cannot be changed for the term of this Contract.

9.3 Payments for Energy and Capacity

9.3.1 Payments due the RF/QF will be made monthly, and normally by the
twentieth Business Day following the end of the billing period. The
kilowatt-hours sold by the RF/QF and the applicable avoided energy rate
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at which payments are being made shall accompany the payment to the
RF/QF.

9.3.2 Payments to be made under this Contract shall, for a period of not longer
than two (2) years, remain subject to adjustment based on billing
adjustments due to error or omission by either Party, provided that such
adjustments have been agreed to between the Parties.

10. Zstimated Electricity Production and Plant Maintenance Schedule

10.1 No later than sixty (60) calendar days prior to the Capacity Delivery Date, and
prior to October 1 of each calendar year thereafter during the term of this
Contract, the RF/QF shall submit to PEF in writing a good-aith estimatedetaited
piear of the amount of electricity to be generated by the Facility and delivered to
PEF for each month of the following calendar year, including the time, duration
and magnitude of any scheduled maintenance perlod(s) or reductions in Capacity.
An REAQ agrees 1o provide updaies 10 18 plan intenance periods as they
become known, The Parties agree lo disguss coordinating scheduled mainienance
of clectric production cquipment,
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10.3 The RF/QF shall comply with reasonable requests by PEF regarding day-to-day
and hour-by-hour communication between the Parties relative to electricity
production and maintenance scheduling.

10.4 The Parties recognize that the intent of the availability factor in Section 4 of this
Contract includes an allowance for scheduled outages, forced outages and forced
reductions in the output of the Facility. Therefore, the RF/QF shall provide PEF
with notification of any forced outage or reduction in output which shall include
the time and date at which the forced outage or reduction occurred, a brief
description of the cause of the outage or reduction and the time and date when the
forced outage or reduction ceased and the Facility was able to return to normal
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operation. This notice shall be provided to PEF within seventy-two (72) hours of
the end of the forced outage or reduction.

The RF/QF is required to provide the total electrical output to PEF except (i)
during a period that was scheduled in Section 10.2, (it) during a period in which
notification of a forced outage or reduction was provided, (iii) during an event of
Force Majeure or (iv) during a curtailment period as described in Section 10.5.5.
In the event that the RF/QF does not deliver its full electrical output to PEF during
an hour not excluded in the previous sentence then the RF/QF shall be charged a
rate equal to the PEF's Rate Schedule COG-1 times the difference between the
Committed Capacity and the actual energy received by PEF in that hour. If, in
PEF's sole judgment, it is determined that the normal operation of the RF/QF
requires it to cease operation or reduce its output, the charges in this Section 10.4
may be waived.

10.5 Dispatch and Control

10.5.1 Power supplied by the RF/QF hereunder shall be in the form of threephase
60 hertz alternating current, at a nominal operating voltage of
volts ( _kV) and power factor dispatchable and controllable in the
range of 90% lagging to 90% leading as measured at the interconnection
point to maintain system operating parameters, including power factor, as
specified from time to time by PEF.

10.5.2 The RF/QF shall operate the Facility with all system protective equipment
in service whenever the Facility is connected to, or is operated in parallel
with, PEP's system, except for normal testing and repair in accordance
with good engineering and operating practices as agreed by the Parties.
The RF/QF shall provide adequate system protection and control devices
to ensure safe and protected operation of all energized equipment during
normal testing and repair. All RF/QF facilities shall meet IEEE and
industry standards. The RF/QF shall have independent, third party
qualified personnel test, calibrate and certify in writing all protective
equipment at least once every twelve (12) months in accordance with good
engineering and operating practices. A unit functional trip test shall be
performed after each overhaul of the Facility's turbine, generator or boilers
and results provided to PEF in writing prior to returning the equipment to
service. The specifics of the unit functional trip test will be consistent with
good engineering and operating practices as agreed by the Parties.

10.5.3 If the Facility is separated from the PEF system for any reason, under no circumstances
shall the RF/QF reconnect the Facility to PEF's system without first obtaining PEF'S
specific approval.

10.5.4 During the term of this Contract, the RF/QF shall employ qualified personnel for
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managing, operating and maintaining the Facility and for coordinating such with PEF.
The RE/QF shall ensure that operating personnel are on duty at all times, twenty-four (24)
hours a calendar day and seven (7) calendar days a week. Additionally, during the term of
this Contract, the RF/QF shall operate and maintain the Facility in such a manner as to
ensure compliance with its obligations hereunder and in accordance with applicable law
and Prudent Utility Practices.

10.5.5 PEF shall not be obligated to purchase, and may require curtailed or reduced deliveries of
energy to the extent allowed under FPSC Rule 2517.086 and under any curtailment plan
which PEF may have on file with the FPSC from time to time.
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11.  Completion/Performance Security

11.1  Simultsncouswith-the exeeniton-oidins apreement I;j?(}!} satisfaction of the
Conditions Precedent, RF/QF shall deliver to PEF Eligible Collateral in an
amount according to Table 2. RF/QF s Performance Security shall be maintained
thyoushout-the-termealthoushunt] completion of the Facility and demonsiration

1 . $3 g . LI DRSS MERCOIUE I hOR ORI SOUE S i¥E
AT Oy RASTCERURWAVIREIR SR E NIt s e A WA S S IR R R R R IO SRR R A1 (N 4

EIN
[

-weitir-bable-2-and Seetion-H-4-The listed amounts are considered the
initial amounts and use 2006 as the Base Year, with all amounts expressed in US
Dollars. | Adiusted o sondorm 1o rule 25-1 70832000010

Note: The amounts in the following Table are for 2006 and are subject to change
based on utility cost estimates for any year subsequent to the Base Year.

TABLE 2
Credit Class Amount per MW Amount per MW
Years 1 —5 Years 6 - 10
A- And Above $45,000 $30,000
BBB+to BBB $65,000 $55,000
BBB - $90,000 $80,000
Below BBB- $135,000 $90,000

11.2 In the event that a Material Adverse Change occurs in respect of RF/QF, then
within two (2) Business Day(s) RF/QF shall deliver to PEF Supplemental Eligible
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Collateral equal to 50 percent of the current Eligible Collateral amount, provided
however, that in the PEF' s sole discretion, based on a review of the overall
circumstances of RF/QF's Material Adverse Change, the total of the Eligible
Collateral and the Supplemental Eligible Collateral may be reduced but in no
event shall the amount be less than the Base Performance Security Amount.

11.4 Performance Security Annual Adjustments - The RF/QF Performance Security
shall be adjusted on an annual basis beginning January 1, 2007 and each year of
during the term of the Agreement. The values in Table 2 will be adjusted using
the change in the Gross Domestic Price Implicit Price Deflator (GDPIPD)
between the Base Year and cach year during the term as reported in the Survey of
Current Business published in January each year and revised thereafter, by the
Bureau of Economic Analysis, United States Department of commerce,
Washington, D.C. using the following formula: Current Performance Security
amount (CPSA) multiplied by one plus the change in the GDPIPD, (CPSA X (1 +
11GDPIPD)

11.5 Replacement Collateral, Release of Collateral - Upon any reduction of the amount
of RF/QF Performance Security pursuant to Section 11.2 or 11.3 the beneficiary
thereof shall upon two (2) Business Days written request by the other Party
release any Eligible or Supplemental Eligible Collateral that is no longer required.
The choice of the type of Eligible Collateral by a Party may be selected from time
to time by such Party and upon receipt of substitute Eligible Collateral, the holder
of the Eligible Collateral for which the substitution is being made shall promptly
release such Eligible Collateral. Following any termination of this agreement, the
Parties shall mutually agree to a final settlement of all obligations under this
Agreement which such period shall not exceed 90 days from such termination
date unless extended by mutual agreement between the Parties. After such
settlement, any remaining Eligible Collateral posted by a Party that has not been
drawn upon by the other Party pursuant to its rights under this Contract shall be
returned to such Party. Any dispute between the Parties regarding such final
settlement shall be resolved according to applicable procedures set forth in
Section 20.9.

11.6 Draws, Replenishment - A Non-Defaulting Party may draw upon Eligible
Collateral or Supplemental Eligible Collateral provided by the other Party
following the occurrence of an Event of Default by such other Party or pursuant to
the other provisions of this Agreement in order to recover any damages to which
such Non-Defaulting Party is entitled to under this Contract. In the event of such a
draw then, except in the circumstance when this Contract otherwise terminates,
the Defaulting Party shall within two (2) Business Days replenish the Eligible
Collateral or Supplemental Eligible Collateral to the full amounts required by
Table 2.

11.7 Reporting - RF/QF shall promptly notify PEF of any circumstance that results in
RF/QF s failure to be in compliance with the RF/QF Performance Security
Requirements of Section 11. From time to time, at PEF's written request, RF/QF
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shall provide PEF with such evidence as PEF may reasonably request, that RF/QF
and any RF/QF Guarantor RF/QF Guarantee, Letter of Credit or Security Account
is in Full Compliance with this agreement.

X, Creditworthiness

1

s 1 The Parties shall at all thmes each maimtain accentable credinworthiness or shall
provide perfonmance assur 10 the nog-alfected Party, To malntain accepiable
creditworthiness, the Parties shall not be i defaul of any pavinent oblizations set
outinthis Agreemeni

i

e, and;

(i cach Party shall mairin cither o eredit rating {L.¢. the rating assioned 1o 118

d serior lone-ter debt ohlications or und &ri\m; A¢ mrw ifthere is
05 1 enmdelt by Standard & i oo s of st least BBB-
(md ord l ong "J‘ [ssuer or LML:C!!\'H]&Z Rating, if there is no Long Term
Moody s Investor Services ufai least Bal: or

creial credit rtings set oyt in subsection (1,
(31 vears of 1is mo*:t‘ recent financial

P' which will be evalua cd WLacommercially
o Mm& o the mizu Party’s reasonabie

348 riv meets standards that are at least equivalent 1o the
s1% m‘ s eredit ratings selout in subsection (1),

Mmoo Perfon surance shall mean one of d w following: (a).asioeither Party, an
unconditiona revocable | h deposit equal 10 the amount
that the Parties ¢ matg erforniance assurance would
owe o the non-defauluns

XX -3 »irM% 7 } 27 ceeptable creditworthiness subseguently

il ‘1 ness or sulfters o material adverse change
the other Party that it no longer meets the
¢ reauest nerformance assurance from the
.";haii be provided within five (51 davs o' the
ASIUTANCES,

12. Termination Fee

12.1 In the event that the RF/QF receives Capacity Payments pursuant to Option B,
Option C, or Option D of Appendix D or any Capacity Payment schedule in
Appendix E that differs from a Normal Capacity Payment Rate as calculated in
FPSC Rule 25-17.0832(6)(a), then upon the termination of this Contract, the
RF/QF shall owe and be liable to PEF for the Termination Fee. The RF/QF’s
obligation to pay the Termination Fee shall survive the termination of this
Contract. PEF shall provide the RF/QF, on a monthly basis, a calculation of the
Termination Fee.

12.1.1 The Termination Fee shall be secured by the RF/QF by: (i) an
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unconditional, irrevocable, direct pay letter(s) of credit issued by a
financial institution(s) with an investment grade credit rating in form and
substance acceptable to PEF (including provisions (a) permitting partial
and full draws and (b) permitting PEF to draw upon such Letter of Credit,
in full, if such Letter of Credit is not renewed or replaced at least ten (10)
Business Days prior to its expiration date); (ii) a bond issued by a
financially sound company in form and substance acceptable to PEF; or
(iii) a cash deposit with PEF (any of (i), (ii), or (iit), the "Termination
Security"). The specific security instrument selected by the RF/QF for
purposes of this Contract is:

() Unconditional, irrevocable, direct pay letter(s) of credit.
() Bond.
() Cash depcsit(s) with PEF.

12.1.2 PEF shall have the right and the RF/QF shall be required to monitor the financial
condition of (i) the issuer(s) in the case of any Letter of Credit and (ii) the
insurer(s), in the case of any bond. In the event the senior debt rating of any
issuer(s) or insurer(s) has deteriorated to a level below investment grade, PEF may
require the RF/QF to replace the letter(s) of credit or the bond, as applicable. In the
event that PEF notifies the RF/QF that it requires such a replacement, the
replacement letter(s) of credit or bond, as applicable, must be issued by a financial
institution(s) or insurer(s) with an investment grade credit rating, and meet the
requirements of Section 12.1.1 within thirty (30) calendar days following such
notification. Failure by the RF/QF to comply with the requirements of this Section
12.1.2 shall be grounds for PEF to draw in full on any existing Letter of Credit or
bond and to exercise any other remedies it may have hereunder.

12.1.3 Afier the close of each calendar quarter (March 31, June 30, September 30, and
December 31) occurring subsequent to the Capacity Delivery Date, upon PEF's
issuance of the Terminaticn Fee calculation as described in Section 12.1, the
RF/QF must provide PEF, within ten calendar (10) days, written assurance and
documentation (the "Security Documentation"), in form and substance acceptable
to PEF, that the amount of the Termination Security is sufficient to cover the
balance of the Termination Fee. In addition to the foregoing, at any time during the
term of this Contract, PEF shall have the right to request and the RF/QF shall be
obligated to deliver within five (5) calendar days of such request, such Security
Documentation. Failure by the RF/QF to comply with the requirements of this
Section 12.1.3 shall be grounds for PEF to draw in full on any existing Letter of
Credit or bond or to retain any cash deposit, and to exercise any other remedies it
may have hereunder.
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12.1.4 Upon any termination of this Contract fc»llowing the Capacity Delivery Date
arising from an Fvest of Detault of the R¥/QF, PEF shall be entitled to receive
(and in the case of the letter(s) of credit or bond draw upon such letter(s) of credit
or bond) and retain swe-nmdred-pereentH-68%such portion of the Termmatxon
Security_sufficiont ‘o cover any Hability arising from carly payments under
Options B C.oor D ol Appendix I

13. Performance Factor

PEF desires to provide an incentive to the RF/QF to operate the Facility during on-peak
and off-peak periods in a manner that approximates the projected performance of the
Avoided Unit. A formula to achieve this objective is attached as Appendix A.

14. Default

14.1  Events of Default

W respect o cach Party, the occurrence of any of the folowing shall constityie an
vent of Delauln

(a3 the fallure 1oomahe, when due, any pavment reguired pursuant to this Agreement it

such {ailure is not remedied within three (33 Business Dayvs afier wiritten notice;

b any representation or warranty made by such Party herein s false or misleading in
Aty InaLe cot when made or when deemmed made or repeaied

(cl the failure 1o m;fo'm any maierial covenant or nbiw IO 58 i fi)rth in this

(i

(e} the failoare ofsueh Party to saushy the eredipvonihiness/eollateral requireinenis
aurced to pursuant o \gu,m;

1 with respect tosuch Pariy's Guaranaton il any:

{1 any representation or warranty made by a Guarantor m connection with

A is dalse ormisieading in any mate

dal respect when made orwhen

(13} the taiure of a Guarantor o make anyv pavment required or to pertorm any
cromaterial covenand or onhization in any coaraniy made in connection with this

such Tatture shall not be rcm:}dz«;x;; with three (33 Business Davs

adler writlen nolice:

(31 a Guarantor becomes Bankrupt,

(ivy the talure of 2 Guarantor's guaraniy 1o be i ull force and effect {or

purpeses of this Agrecement cothor than o accordance with its terms) prior 1o the
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satsiacdon ol all oblivations of such Party under this Agveement without the
written consent of the m.i wer Party: or

3

(¢ s Guarantor shall repudiate, disaffinn, disclaim, or reject, In whole orin
nart, or chatiense the validiy of any guaranty,

14.7  Eventol Default with resncet to RE/OF

Notwithstanding the occurrence of any Force Majeure as described in Section 18, each of
the following shall constitute an Event of Default:

(a)  the RF/QF changes or modifies the Facility from that provided in Section 2 with
respect to its type, location, technology or fuel source, without the prior written

approval of PEF;

(b) aﬁer the Capacity Delivery Date unicss othorwise ex cused by i ’"}?‘ci‘ K’?(i?'*%zz'c or

Capacny Billing Factor, as described in Appendix A,-of-satieastseventreone
pereert- (A%
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0) if, at any time after the Capacity Delivery Date, the RF/QF reduces the Committed
Capacity due to an event of Force Majeure and fails to repair the Facility and reset
the Committed Capacity to the level set forth in Section 7.2 (as such level may be
reduced by Section 7.4) within twelve (12) months following the occurrence of
such event of Force Majeure; or

k 43 20 7 0% W 2 i N T P | I O P ad oW R AT s ] b i1
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15. PEF-Rights in the Event of Default

15.1 Upon the occurrence of any of the Events of Default in Section 14, -+
non-defaulting Pariy may, at its option:

15.11 immediately terminate this Contract, without penalty -er-furthes-
f%ix!waiwn except as set forth in Section 15.2 by written notice to the
; sther Party, and offset against any payment(s) due fremig P

Bie- BB the (iam {tng Party, any monies otherwise due from
the R-SFto-PE+he defaulting Party.

15.12 enforce the provisions of the Termination Security requirement
pursuant to Section 12 hereof; and

15.13 exercise any other remedy(ies) which may be available to Pid—zuch
Party at law or in equity.

15.2 Termination shall not affect the liability of either Party for obligations arising
prior to such termination or for damages, if any, resulting from any breach of
this Contract.

16. Indemnification

16.1 PEF and the RF/QF shall each be responsible for its own facilities. PEF and the
RF/QF shall each be responsible for ensuring adequate safeguards for other PEF
customers, PEF's and the RF/QF's personnel and equipment, and for the protection
of its own generating system. Each Party (the "Indemnifying Party") agrees, to the
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extent permitted by applicable law, to indemnify, pay, defend, and hold harmless
the other Party (the "Indemmified Party") and its officers, directors, employees,
agents and contractors (hereinafter called respectively, "PEF Entities” and "RF/QF
Entities") from and against any and all claims, demands, costs or expenses for
loss, damage, or injury to persons or property of the Indemnified Party (or to third
parties) directly caused by, arising out of, or resulting from:

(a) a breach by the Indemnifying Party of its covenants, representations, and
warranties or obligations hereunder;

(b) any act or omission by the Indemnifying Party or its contractors, agents,
servants or employees in connection with the installation or operation of its
generation system or the operation thereof in connection with the other Party's
system;

©) any defect in, failure of, or fault related to, the Indemnifying Party's
generation systemn;

(d) the negligence or willful misconduct of the Indemnifying Party or its
contractors, agents, servants or employees; or

(e) any other event or act that is the result of, or proximately caused by, the
Indemnifying Party or its contractors, agents, servants or employees related to the
Contract or the Parties' performance thereunder.

16.1 Payment by an Indemnified Party to a third party shall not be a condition precedent to the
obligations of the Indemnifying Party under Section 16. No Indemnified Party under
Section 16 shall settle any claim for which it claims indemnification hereunder without
first allowing the Indemnifying Party the right to defend such a claim. The Indemnifying
Party shall have no obligations under Section 16 in the event of a breach of the foregoing
sentence by the Indemnified Party. Section 16 shall survive termination of this
Agreement.
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18. Force Majeure

18.1 "Force Majeure" is defined as an event or circumstance that is not reasonably
foreseeable, is beyond the reasonable control of and is not caused by the
negligence or lack of due diligence of the Party claiming Force Majeure or its
contractors or suppliers and advemeb—-affectsprevents one Party from the
sertormanec-bre-that-Parte-ofperfonming 1ts obligations under or pursuant to this
agreement. Such events or circumstances may include, but are not limited to,
actions or inactions of civil or military authority (including courts and
governmental or administrative agencies), acts of God, war, riot or insurrection,
blockades, embargoes, sabotage, epidemics, explosions and fires not originating in
the Facility or caused by its operation, hurricanes, floods, strikes, lockouts or
other labor disputes or difficulties (not caused by the failure of the affected party
to comply with the terms of a collectwe bargaining agreement) Force A me 1S
shall not be based on 3 the Joss of PEV's markors, ) PERFT
scononueally 1o use or reseil the capacioy and enerey purchased hereunder: or (1D
READF s ability to sell the capaciiy at a price greater than the price herein.
Ri~G+-¢lquipment breakdown or inability to use equxpment caused by its design,
construction, operation, maintenance or inability to meet regulatory standards, or
otherwise caused by an event originating in the tacilitecontrol of a Pary, or
Party’s a-R3¥764 failure to obtain on a timely basis and maintain a necessary
permit or other regulatory approval, shall not be considered an event of Force
Majeure, unless-the #0Fsuch Party can easonablyesnehsively demonstrate, to
the reasonable satlsfactlon cf he non-claiming ParnyPEE: that the event was not
reasonably foreseeable, was beyond the Ki43isPuriy’s reasonable control and
was not caused by the negligence or lack of due drhgence of the R¥-¥he Party
claiming Forve Maicure, or its agents, contractors or suppliers and adversely
affects the performance by that Party of its obligations under or pursuant to this
agreement.

[N

18.2 Except as otherwise provided in this Contract, each Party shall be excused from
performance when its nonperformance was caused, directly or indirectly by an
event of Force Majeure.

18.3 In the event of any delay or nonperformance resulting from an event of Force
Majeure, the Party claiming Force Majeure shall notify the other Party in writing
within five (5) Business Days of the occurrence of the event of Force Majeure, of
the nature cause, date of commencement thereof and the anticipated extent of such
delay, and shall indicate whether any deadlines or date(s), imposed hereunder may
be affected thereby. The suspension of performance shall be of no greater scope
and of no greater duration than the cure for the Force Majeure requires. A Party
claiming Force Majeure shall not be entitled to any relief therefore unless and
until conforming notice is provided. The Party claiming Force Majeure shall
notify the other Party of the cessation of the event of Force Majeure or of the
conclusion of the affected Party's cure for the event of Force Majeure in either
case within two (2) Business Days thereof.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
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18.4 The Party claiming Force Majeure shall use its best efforts to cure the cause(s)
preventing its performance of this Contract; provided, however, the settlement of
strikes, lockouts and other labor disputes shall be entirely within the discretion of
the affected Party and such Party shall not be required to settle such strikes,
lockouts or other labor disputes by acceding to demands which such Party deems
to be unfavorable.

18.5 If the RF/QF suffers an occurrence of an event of Force Majeure that reduces the
generating capability of the Facility below the Committed Capacity, the RF/QF
may, upon notice to PEF temporarily adjust the Committed Capacity as provided
in Sections 18.5 and 18.6. Such adjustment shall be effective the first calendar day
immediately following PEF's receipt of the notice or such later date as may be
specified by the REF/QF. Furthermore, such adjustment shall be the minimum
amount necessitated by the event of Force Majeure.

18.6 If the Facility is rendered completely inoperative as a result of Force Majeure, the
RF/QF shall temporarily set the Committed Capacity equal to 0 kW until such
time as the Facility can partially or fully operate at the Committed Capacity that
existed prior to the Force Majeure. If the Committed Capacity is 0 kW, PEF shall
have no obligation to make Capacity Payments hereunder.

18.7 If, at any time during the occurrence of an event of Force Majeure or during its
cure, the Facility can partially or fully operate, then the RF/QF shall temporarily
set the Committed Capacity at the maximum capability that the Facility can
reasonably be expected to operate.

18.8 Upon the cessation of the event of Force Majeure or the conclusion of the cure for
the event of Force Majeure, the Committed Capacity shall be restored to the
Committed Capacity that existed immediately prior to the Force Majeure.
Notwithstanding any other provisions of this Contract, upon such cessation or
cure, PEF shall have right to require a Committed Capacity Test to demonstrate
the Facility's compliance with the requirements of this Section 18.8. Any such
Committed Capacity Test required by PEF shall be additional to any Committed
Capacity Test under Section 7.4.

18.9 During the occurrence of an event of Force Majeure and a reduction in Committed
Capacity under Section 18.4 all Monthly Capacity Payments shall reflect, pro rata,
the reduction in Committed Capacity, and the Monthly Capacity Payments will
continue to be calculated in accordance with the pav-for-pertormanes-provisions
in Appendix A.

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
EFFECTIVE May 22, 2007



Docket No. 070235-EQ
Proposed Changes to PEF Standard Offer Contract
Exhibit MJIM-1, Page 35 of 42

18.10 The RF/QF agrees to be responsible for and pay the costs necessary to reactivate
the Facility and/or the interconnection with PEF's system if the same is (are)
rendered inoperable due to actions of the RF/QF, its agents, or Force Majeure
events affecting the RF/QF, the Facility or the interconnection with PEF. PEF
agrees to reactivate, at is own cost, the interconnection with the Facility in
circumstances where any interruptions to such interconnections are caused by
PEF or its agents.

19. Representations, Warranties, and Covenants of Hd/ -

Fhre-R¥3Hach Party herelo represents and warrants that as of the Effective Date:

19.1 Organization, Standing and Qualification

Fhe-REFASF IS a (corporation, partnership, or other, as
applicable) duly organized and validly existing in good standing under the laws of
L and has all necessary power and authority to carry on its business as
presently conducted to own or hold under lease its properties and to enter into and
perform its obligations under this Contract and all other related documents and
agreements to which it is or shall be a Party. The Rd&-“#3-Party is duly qualified or
licensed to do business in the State of Florida and in all other jurisdictions
wherein the nature of its business and operations or the character of the properties
owned or leased by it makes such qualification or licensing necessary and where
the failure to be so qualified or licensed would impair its ability to perform its
obligations under this Contract or would result in a material liability to or would
have a material adverse effect on #:4-j3¢ other Pariv.

19.2 Due Authorization, No Approvals, No Defaults

Each of the execution, delivery and performance iretie-td-434-of this Contract
Parly, does not require any approval, except as has been heretofore obtained, of
the (shareholders, partners, or others, as applicable) of
the-RA5OFsuch Party or any consent of or approval from any trustee, lessor or
holder of any indebtedness or other obligation of the-RF-iQFsuch Party, except
for such as have been duly obtained, and does not contravene or constitute a
default under any law, the-— --tarticles of incorporation,
bylaws, or other a=-applicable _governing documenty of the-RFGHsuch Party, or
any agreement, judgment, injunction, order, decree or other instrument binding
upon the-RbA43such Party, or subject the Facility or any component part thereof
to any lien other than as contemplated or permitted by this Contract.
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19.3 Compliance with Laws

be followed in performing its obligations under this Contract. -He-Ri#43+Lach
Party is in compliance with all laws, except to the extent that failure to comply
therewith would not, in the aggregate, have a material adverse effect on the

19.4 Governmental Approvals

Except as expressly contemplated herein, neither the execution and delivery by
the-Rb-#43Feuch Party of this Contract, nor the consummation by Hie-RdH-cach
Party of any of the transaction contemplated thereby, requires the consent or
approval of, the giving of notice to, the registration with, the recording or filing of
any docurnent with, or the taking of any other action with respect to governmental
authority, except with respect to permits (a) which have already been obtained
and are in full force and effect or (b) are not yet required (and with respect to
which the RF/QF has no reason to believe that the same will not be readily
obtainable in the ordinary course of business upon due application therefore).

19.5 No Suits, Proceedings

There are no actions, suits, proceedings or investigations pending or, to the
knowledge of the-Ré43bcach Party, threatened against it at law or in equity
before any court or tribunal of the United States or any other jurisdiction which
individually or in the aggregate could result in any materially adverse effect on
the - REA3F scach Pariy’s business, properties, or assets or its condition, financial
or otherwise, or in any impairment of its ability to perform its obligations under
this Contract. +he-+4-H-La¢h Pany has no knowledge of a violation or default
with respect to any law which could result in any such materially adverse effect
or impairment.

19.6 Environmental Matters

To the best of its knowledge after diligent inquiry, the-REA42cach Party knows of
no (a) existing violations of any environmental laws at the Facility, including
those governing hazardous materials or (b) pending, ongoing, or unresolved
administrative or enforcement investigations, compliance orders, claims,
demands, actions, or other litigation brought by governmental authorities or other
third parties alleging violaticns of any environmental law or permit which would
materially and adversely affect the operation of the Facility as contemplated by
this Contract.

ISSUED BY: LonJ. Cross, Manager, Utility Regulatory Planning
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20. General Provisions

20.1 Project Viability

To assist PEF in assessing the RF/QF's financial and technical viability, the
RF/QF shall provide the information and documents requested in Appendix C or
substantially similar documents, to the extent the documents apply to the type of
Facility covered by this Contract and to the extent the documents are available.
All documents to be considered by PEF must be submitted at the time this
Contract is presented to PEF. Failure to provide the following such documents
may result in a determination of non-viability by PEF.

20.2 Permits

The RF/QF hereby agrees to obtain and maintain any and all permits,
certifications, licenses, consents or approvals of any governmental authority
which the RF/QF is required to obtain as a prerequisite to engaging in the
activities specified in this Contract.

20.3 Project Management

If requested by PEF, the RF/QF shall submit to PEF its integrated project
schedule for PEF's review within sixty (60) calendar days from the execution of
this Contract, and a start-up and test schedule for the Facility at least sixty (60)
calendar days prior to start-up and testing of the Facility. These schedules shall
identify key licensing, permitting, construction and operating milestone dates and
activities. If requested by PEF, the RF /QF shall submit progress reports in a form
satisfactory to PEF every calendar month until the Capacity Delivery Date and
shall notify PEF of any changes in such schedules within ten (10) calendar days
after such changes are determined. PEF shall have the right to monitor the
construction, start-up and testing of the Facility, either on-site or off-site. PEF's
technical review and inspections of the Facility and resulting requests, if any,
shall not be construed as endorsing the design thereof or as any warranty as to the
safety, durability or reliability of the Facility.

The RF/QF shall provide PEF with the final designer's/manufacturer's generator
capability curves, protective relay types, proposed protective relay settings, main
one-line diagrams, protective relay functional diagrams, and alternating current
and direct elementary diagrams for review and inspection at PEF no later than one
hundred eighty (180) calendar days prior to the initial synchronization date.

20.4 Assignment

AT
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Neither Party shall esstgn this Agreement on s rights hereunder without the prior
written consent of the other Party, which consent mayv be withheld in the exercise
ot 18 sole discretion: z‘,ﬁ:‘m’;dcd, however, either Party mav. without the consent of
the oﬂac‘ Party {and withow relieving uself from Hability hereundern), (D) transler,
seil, pledge. cocumber or assign this Agreement_or the accounts, revenues or
%‘!’m(;ui‘ hereol in connegtion with any fna wing or other Dnanclal arrangements.
(i ranster or assign this Agveement 1o a0 aifihale of such Party which aifiliate’s
crecitworthi isoeaual 1o or bigher thon that of such Party, ov (11} transtor or
assign this Agreement 1o any nerson orenuty succeedime to all or substantially all
of the assels whose creditwarthiness is gqual 1o or higher than that of such Party:
nrovided however, that o gach such case, any such assience shall agree in writing

3

10 be bound by the tenms and condiions hereof and so long as the transtferring

Party delivers such tax and enforceability assurances as the non-transferring Party

mav reasonably request,

20.5 Disclaimer

In executing this Contract, PEF does not, nor should it be construed, to extend its
credit or financial support for benefit of any third parties lending money to or
having other transactions with the RF/QF or any assigns of this Contract.

20.6 Notification

All formal notices relating to this Contract shall be deemed duly given when
delivered in person, or sent by registered or certified mail, or sent by fax if
followed immediately with a copy sent by registered or certified mail, to the
individuals designated below. The Parties designate the following individuals to be
notified or to whom payment shall be sent until such time as either Party furnishes
the other Party written instructions to contact another individual:

For the RF/QF: For PEF:

Progress Energy Florida
Cogeneration Manager PEF 155
299 First Avenue North

St. Petersburg, FL 33701

Contracts and related documents may be mailed to the address below or delivered during
normal business hours (8:00 a.m. to 4:45 p.m.) to the visitors' entrance at the address
below:

Florida Power Corporation

d/b/a Progress Energy Florida, Inc.
299 First Avenue North

St. Petersburg, FL 33701

Attention: Cogeneration Manager PEF 155

ISSUED BY: Lon 3. Cross, Manager, Utility Regulatory Planning
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20.7 Applicable Law
This Contract shall be construed in accordance with and governed by the laws of
the State of Florida, and the rights of the parties shall be construed in accordance
with the laws of the State of Florida.

20.8 Taxation

In the event that PEF becomes liable for additional taxes, including interest and/or
penalties arising from an Internal Revenue Services determination, through audit,
ruling or other authority, that PEF's payments to the RF/QF for Capacity under
Options B, C, or D of the Appendix D are not fully deductible when paid
(additional tax liability), PEF may bill the RF/QF monthly for the costs, including
carrying charges, interest and/or penalties, associated with the fact that all or a
portion of these Capacity Payments are not currently deductible for federal and/or
state income tax purposes. PEF, at its option, may offset or recoup these costs
against amounts due the RF/QF hereunder. These costs would be calculated so as
to place PEF in the same economic position in which it would have been if the
entire Capacity Payments had been deductible in the period in which the
payments were made. If PEF decides to appeal the Internal Revenue Service's
determination, the decision as to whether the appeal should be made through the
adrninistrative or judicial process or both, and all subsequent decisions pertaining
to the appeal (both substantive and procedural), shall rest exclusively with PEF.

20.9 Resolution of Disputes

20.9.1 Notice of Dispute

In the event that any dispute, controversy or claim arising out of or
relating to this Contract or the breach, termination or validity thereof
should arise between the Parties (a "Dispute”), the Party may declare a
Dispute by delivering to the other Party a written notice identifying
the disputed issue

20.9.2 Resolution by Parties

Upon receipt of a written notice claiming a Dispute, executives of both
Parties shall meet at a mutually agreeable time and place within ten (10)
Business Days after delivery of such notice and thereafter as often as they
reasonably deem necessary, to exchange relevant information and to
attempt to resolve the Dispute. In such meetings and exchanges, a Party
shall have the right to designate as confidential any information that such
Party offers. No confidential information exchanged in such meetings for
the purpose of resolving a Dispute may be used by a Party in litigation
against the other party. If the matter has not been resolved within thirty
(30) Days of the disputing Party’s notice having been issued, or if the
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Parties fail to meet within ten (10) Business Days as required above, either
Party may initiate binding arbitration in St. Petersburg, Florida, conducted
in accordance with the then current American Arbitration Association’s
("AAA”) Large, Complex Commercial Rules or other mutually agreed
upon procedures.

20.10 Limitation of Liability

IN NO EVENT SHALL PEF, ITS PARENT CORPORATION,
OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS BE LIABLE
FOR ANY INCIDENTAL, INDIRECT, SPECIAL, CONSEQUENTIAL,

XEMPLARY, PUNITIVE, OR MULTIPLE DAMAGES RESULTING
FROM ANY CLAIM OR CAUSE OF ACTION, WHETHER
BROUGHT IN CONTRACT, TORT (INCLUDING, BUT NOT
LIMITED TO, NEGLIGENCE OR STRICT LIABILITY), OR ANY
OTHER LEGAL THEORY.

20.11 Severability

If any part of this Contract, for any reason, is declared invalid or unenforceable by
a public authority of appropriate jurisdiction, then such decision shall not affect
the validity of the remainder of the Contract, which remainder shall remain in
force and effect as if this Contract had been executed without the invalid or
unenforceable portion.

20.12 Complete Agreement and Amendments

All previous communications or agreements between the Parties, whether verbal
or written, with reference to the subject matter of this Contract are hereby
abrogated. No amendment or modification to this Contract shall be binding unless
it shall be set forth in writing and duly executed by both Parties. This Contract
constitutes the entire agreement between the Parties.

20.13 Swurvival of Contract

Subject to the requirements of Section 20.4, this Contract, as it may be amended
from time to time, shall be binding upon, and inure to the benefit of| the Parties’
respective successors-in-interest and legal representatives.

20.14 Record Retention

of termination hereof all records relating to the performance of its obligations
hereunder:-awd-te-canse-al-REA - Eniites-to-retabir-tor-the-smne-period-ab-suef

reeords,
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2015 Aandit and Facility Inspection

LBach Party has the right, upon reasonable notice of not less than seven (73
Business Davs, al s sole expense and during normal workins hours, 1o
examine the records of the other Party 1o the extent reasonably necessary w
verity the accuracy of any statement charge, pavinent or computation made
oursuant to this Acreement,

Fxcept n the case of an clecwrical emervency at or i proxiniey o RE/OE s
site thal s impacting PEE s svstem, PEF shall bave the right upon no less
than ten (163 business davs prior wriiten notive 1o nspect the Facility dyring
novmal_business bours. I the case of an emerpency as described above
PEF shatl make reasonable efforts 1o contact the Facility and make
arrangements for an omergency inspection,  Such contact may by by phone
call or e-mail,

20.15 No Waiver

No waiver of any of the terms and conditions of this Contract shall be effective
unless in writing and signed by the Party against whom such waiver is sought to
be enforced. Any waiver of the terms hereof shall be effective only in the specific
instance and for the specific purpose given. The failure of a Party to insist, in any
instance, on the strict perforrance of any of the terms and conditions hereof shall
not be construed as a waiver of such Party's right in the future to insist on such
strict performance.

20.16 Set-Off

PEF may at any time, but shall be under no obligation to, set off or recoup any and
all sums due from the RF /QF against sums due to the RF /QF hereunder without
undergoing any legal process.

20.17 Change in Environmental Law or Other Regulatory Requirements

(a) As used herein, "Change(s) in Environmental Law or Other Regulatory
Requirements" means the enactment, adoption, promulgation,
implementation, or issuance of, or a new or changed interpretation of, any
statute, rule, regulation, permit, license, judgment, order or approval by a
governmental entity that specifically addresses environmental or
regulatory issues and that takes effect after the Effective Date.

(b)  The Parties acknowledge that Change(s) in Environmental Law or Other
Regulatory Requirements could significantly affect the cost of the
Avoided Unit ("Avoided Unit Cost Changes") and agree that, if any such
change(s) should affect the cost of the Avoided Unit more than the
Threshold defined in Section 20.17(c) below, the Party affected by such
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change(s) may avail itself of the remedy set forth in Section 20.17(d)
below as its sole and exclusive remedy.

(c) The Parties recognize and agree that certain Change(s) in Environmental
Law or Other Regulatory Requirements may occur that do not rise to a
level that the Parties desire to impact this Agreement. Accordingly, the
Parties agree that for the purposes of this Agreement, such change(s) will
not be deemed to have occurred unless the change in Avoided Cost
resulting from such change(s) exceed a mutually agreed upon amount. This
mutually agreed upon amount is attached to this Contract in Appendix E.

(d)  If an Avoided Unit Cost Change meets the threshold set forth in Section
20.17(c) above, the affected Party may request the avoided cost payments
under this Contract be recalculated and that the avoided cost payments for
the remaining term of the Contract be adjusted based on the recalculation.
Any dispute regarding the application of this Section 20.17 shall be
resolved in accordance with Section 20.9.

IN WITNESS WHEREOF, the RF/QF and PEF executed this Contract on the later of the
dates set forth below.

RF/QF FLORIDA POWER CORPORATION d/b/a
PROGRESS ENERGY FLORIDA, INC.

Signature Signature
Print Name Print Name
Title Title

Date Date

ISSUED BY: Lon J. Cross, Manager, Utility Regulatory Planning
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PROGRESS ENERGY FLORIDA, INC.
Progress Energy Florida Combined Cycle Plants 2004 - 2006

2004 2005 2006 Average
(1) (2) (3) (4)
Annual MWhs 5,885,806 6,956,112 8,173,754 7,005,224
Operating Capacity 1,334 1,916 1,885 1,712
Weighted Heat Rates (1) 7,476 7,305 7,272 7,351
Weighted Capacity Factors (1) 50.40 41.49 49.52 47.14

Source: SNL Financial
(1) Weighted by annual MWhs
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TOLLING AGREEMENT
Bertween
VANDOLAH POWER COMPANY L.L.C.
And

FLORIDA POWER CORPORATION,

d/b/a

PROGRESS ENERGY FLORIDA, INC.

August 29, 2007
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TOLLING AGREEMENT

THIS TOLLING AGREEMENT (this “Agreement”) entered into as of the 29th Day of
August, 2007, (the “Agreement Date”), by and between Vandolah Power Company L.L.C.
(“Seller™), a Delaware limited liability company, and Florida Power Corporation, d/b/a Progress
Energy Flonda, Inc. (“Buyer”). Seller and Buyer may be individually referred to herein as a
“Party” and, collectively, as the “Parties.”

RECITALS:

(A)  Seller owns the Vandolah electric generating facility located in Hardee County, Florida
as more particularly described in Exhibit A;

{B)  Seller and Buyer desire to enter into a tolling arrangement whereby Buyer will deliver
Fuel to Seller's Vandolah electric generating facility and Seller will convert such Fuel into
Energy and/or Ancillary Services when scheduled by Buyer; and

(C)  The Parties desire to enter into this Agreement to set forth their respective rights and
obligations in connection with this tolling arrangement.

NOW, THEREFORE, 1n consideration of the mutual promises and agreements set forth
herein and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties hereby agree as follows:

1. DEFINITIONS

1.1 Defined Terms.

The following terms shall have the meanings set forth below.

§)) “Acceptable Credit Rating” means, with respect to any Person, Party or any entity a
credit rating, on any date of determination, the respective ratings then assigned to such Party's or
entity's unsecured, senior long-term debt (not supported by third party credit enhancement) of at
least BBB- by S&P or Baa3 by Moody’s. If there is no senior long term debt then the long term
issuer rating for Moody’s and the credit rating for S&P will be substituted. In the event of any
inconsistency in ratings by the two rating agencies (a “split rating”), the lowest assigned rating
shall control.

(2)  “Acceptable Guarantor” means a Person that has an Acceptable Credit Rating and that is
acceptable, as determined in a commercially reasonable manner, to the Secured Party.

(3)  “Affihate” means any Person that directly or indirectly controls, is controlled by, or is
under common control with the Person in question.

(4)  “AGC” means automatic generation control, which is the capability to make automatic
adjustments to generation output in response to system changes through the use of a digital
computer. This control is based on such factors as load, frequency, cost, and tie line flows.

{10044257.7} i PEF 0099
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the Operational Limitations herein provided. Buyer hereby acknowledges Seller’s obligation and
agrees to dispatch the Facility and to perform its duties and responsibilities under this Agreement

consistent with Seller’s obligation in this Section 4.2.

4.3 Maintenance Qutages.

(1) Schedule of Planned Maintenance Outages.

(a) Seller shall not be obligated to deliver Energy and/or Ancillary Services pursuant
to this Agreement during Planned Maintenance Outages. The Facility and/or a Unit shall not be
considered unavailable during Planned Maintenance Outages for the purposes of calculating the
Monthly Capacity Payment. Notwithstanding anything in this Section 4.3 or in any other
provision of this Agreement, the duration cf the Planned Maintenance Outages during any
calendar year shall be limited as provided in Section 4.3(2) below, and the duration of any
Planned Maintenance Outages which exceed the durations specified in Section 4.3(2), shall be
deemed a Forced Outage, unless otherwise excused as an Excusable Event, as herein provided.

(b) Buyer acknowledges and agrees that Seller must perform Routine Maintenance
Outages and Planned Maintenance Outages at the Facility in an effort to reduce and prevent
Forced Derates and/or Forced Outages and to maintain the efficiency, performance, reliability
and availability of the Units. Such Planned Maintenance Outages and/or Routine Maintenance
Outages include, but are not limited to, the Unit manufacturer's recommended and required
maintenance, Compressor Washes and any preventive maintenance that maintains or improves or
that 1s reasonably anticipated to maintain or improve the efficiency, performance, reliability and
availability of the Facility, or any Unit thereof. The Planned Maintenance Outage schedule
(intervals and duration) shall be based on (1) the Unit manufacturer's equivalent start and run
time guidelines, (1) Prudent Industry Practice, (ii1) any long-term service agreements and/or
major maintenance agreements for the Units, (1v) the actual dispatch of the Units, (v) the Unit's
point in the maintenance cycle and the potential tmpacts to the Unit and costs if the maintenance
schedule 1s changed, (vi) technical bulletins and/or technical information letters from the Unit
manufacturer, and (vi) all testing of the Units as herein specified or as otherwise necessary, in
the reasonable discretion of Seller, for the efficiency, performance, reliability and availability of
the Units (with items (1) through (vi1) inclusive being collectively defined as “Guidelines For
Planned Maintenance™). On or before March 31, 2011 and on or before each March 31* thereafter
dunng the Contract Term, based on the foregoing Guidelines for Planned Maintenance, Seller
shall provide to Buyer, in writing, its proposed schedule of Planned Maintenance Outages for the
next calendar year and the reason for such Planned Maintenance Outages, and the expected
duration thereof. Seller shall not schedule Planned Maintenance Outages during the Peak Months
without Buyer's prior written consent. Notwithstanding the foregoing, Seller shall have the right
to perform Routine Maintenance Outages at any time, subject to the prior consent of Buyer, at its
sole discretion. The Parties shall have the right to mutually agree on reasonable adjustments to
the Planned Maintenance Outage schedules at least forty-five (45) Days in advance of each
Planned Maintenance Outage. No such 45-Day notice requirement shall be applicable in the
case of the discovery of Emergent Work, as herein provided.
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(c) Notwithstanding the provisions of 4.3(1)(b), if, based on a new technical bulletin
and/or a new technical information letter, or other wntten notice from any onginal equipment
manufacturer, including the Unit manufacturer, such onginal equipment manufacturer
recommends that one or more Units (or any material component thereof) undergo an immediate
and an unanticipated or unscheduled outage or derate, then Seller shall notify Buyer of the
circumstances surrounding such maintenance and Seller will work together with Buyer to
schedule the Planned Maintenance Outage notwithstanding the short notice involved. Subject to
any mutual, written agreement regarding such maintenance, including the scope and duration of
such maintenance, the Planned Maintenance Outage schedule for such year may be amended by
mutual agreement to include the mutually agreed duration of such outage under the terms of
Section 4.3(2) below. To the extent that the Parties do not mutually agree to add the duration of
such work to the agreed durations of the Planned Maintenance Outages as specified in Section
4.3(2) below, then such work shall be treated as Emergent Work under the terms specified in
Section 4.3(2) below. Notwithstanding the provisions of 4.3(1)(b), in no event shall Seller be
required to keep a Unit in service after the manufacturer’s recommended service interval for
maintenance, and if a Unit reaches its service interval limit at any time, Seller may schedule a
Planned Maintenance Outage, without Buyer’s prior written consent. In any such case, once the
maintenance 1s complete, the Seller’s obligation to obtain Buyer’s consent of any such Planned
Maintenance Outages, as herein provided, shall resume.

(d) While 1n no event shall Seller schedule any Planned Maintenance Outages during the
Peak Months as provided in Section 4.3(1)(b) above, to the extent the Facility or a Unit
experiences a Forced Outage during a Peak Month and the anticipated duration of the Forced
Outage is sufficient to allow for certain maintenance to be performed (that was otherwise
scheduled as a future Planned Maintenance Outage), and if such maintenance will not extend the
duration of the Forced Outage, then Seller, at its election, may perform such planned
maintenance duning the Forced Outage, with Buyer’s prior wntten consent, not to be
unreasonably withheld, and Seller shall have the right to treat such Forced Outage Days as
Planned Maintenance Outage Days.

2) Duration of Planned Maintenance Outages. Based on the Guidelines for
Planned Maintenance, and unless otherwise agreed to by Buyer, Planned Maintenance Outages
shall be limited to

If a Combustion Inspection and a Hot
Gas Path Inspection are to be performed on a Unit during the same calendar year, the limits in
Section 4.3(2)(1n) shall apply. If a Combustion Inspection and/or a Hot Gas Path Inspection are
to be performed on a Unit during the same calendar year as a Major Inspection, the limits in
Section 4.3(2)(iv) shall apply. Seller shall use commercially reasonable efforts to complete or
cause to be completed any Planned Maintenance Outage within the schedule and time period
agreed with the Unit manufacturer or otherwise agreed in the schedule of Planned Maintenance
Outages. During each Planned Maintenance Outage, Seller shall keep Buyer apprised of the
status and the expected duration of the Planned Maintenance Outage, and shall notify Buyer of
the discovery of any Emergent Work, as applicable. To the extent that Seller utilizes less than the
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maximum number of Days permitted for Planned Maintenance Outages during a calendar year,
or in the event that during a calendar year the planned maintenance 1s accelerated such that
permitted Days of Planned Maintenance Outage remain in a calendar year, then Seller may
utilize the balance of such Days to perform such Emergent Work, upon prior wntten notice to

3) Compressor Wash. If the maintenance schedule from the Unit manufacturer
requires Seller to perform a Compressor Wash during a Peak Month, then Seller shall schedule
each such Compressor Wash during the Non-Peak Hours of such Peak Month.

4) Maintenance-Related Charges. If Seller 1s required to start and operate a Unit
for maintenance purposes, then Buyer comnuts to work with Seller (both Parties exercising
commercially reasonable efforts) so that such maintenance related start and operation can be
completed when the Energy and/or Ancillary Services from the Facility are being dispatched by
the Buyer for economic reasons, to the extent possible. Buyer shall provide, at its expense, all
Fuel required for the start and operation of the Unit and schedule the quantity of Energy and/or
Ancillary Services produced dunng such operation in a commercially reasonable manner. Buyer
shall be entitled to all revenues associated with the sale of Energy and/or Ancillary Services from
the Facility during the period of time the Unit is being operated for maintenance purposes, as
herein provided. If, notwithstanding the Parties’ commercially reasonable efforts, the Parties are
unable to complete the maintenance related start and operation during a time when the Buyer has
dispatched the Facility for economic reasons, then Seller shall provide reasonable notice to
Buyer of the date of the maintenance related start and operation, and Buyer shall nevertheless
issue a Dispatch Notice accordingly. |
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4.4 Station Load.

Seller shall be responsible for Station Load at all times including dunng all Planned
Maintenance Outages, Forced Derates, and Forced Outages, and during start up and shut down of
aUnit, and any periods when the Facility has not been dispatched. The Parties further agree that
Seller will net Station Load from the maximum capacity of the Facility to determine the
Demonstrated Capacity of the Facility as provided in Exhibit M.

4.5 Demonstrated Capacity and Heat Rate Tests.

) In “ of the Delivery Term thereafter, or any

date as mutually agreed by the Parties, Seller shall conduct a performance test of the Facility to
calculate the Demonstrated Capacity and the Heat Rate of the Facility. The Demonstrated
Capacity Test and the Heat Rate Test will be performed in accordance with the requirements of
the Test Procedures in Exhibit M, and Buyer, its representatives and designees shall be permitted
to attend each Demonstrated Capacity Test and/or Heat Rate Test, at Buyer’s sole cost, and
provided no such tests shall be postponed or rescheduled on account of the inability of Buyer, its
representatives and designees to attend, afier Buyer receiving not less than ten (10) Days prior
notice of such tests. The Compliance/Relative Accuracy Test Audits (RATA) test and any other
tests which may be necessary to satisfy operational, vendor warranty, or Permit requirements
such as Continuous Emissions Monitoring Systems (CEMS) tests, and all of the tests descnbed
in this Section 4.5, shall be known collectively as the “Facility Tests” and each as a “Facility
Test”. The Parties acknowledge and agree that 1t 1s the stated purpose and goal of the Parties to
schedule the Facility Tests simultaneously and 1n the background of the dispatched operation of
the Facility, at a time when the full output of the Facility would reasonably be expected to be
dispatched by Buyer (for economic reasons) to serve load for the hours of the test. To the extent
that the full output of the Facility cannot be dispatched by Buyer for economic reasons as herein
contemplated, then Seller shall cooperate with Buyer to have the Units tested sequentially, as
herein provided. If the Facility 1s not dispatched by Buyer for its economic purposes during a
Facility Test (with Buyer being obligated to issue a Dispatch Notice to cover such Facility Test,
as requested by Seller, even 1if such dispatch is un-economic to Buyer, to allow for the tagging
and scheduling of the Energy produced dunng such Facility Test), then Seller shall reimburse
Buyer as provided in Section 4.3(4) above.

) Buyer will have the nght to request duning the Delivery Term, upon not less than
ten (10) Days prior written notice to Seller, that Seller conduct up to two (2) additional re-tests of
the Heat Rate Test and/or the Demonstrated Capacity Test within 12 months of the last Facility
Test, all in accordance with the requirements of Test Procedures. Buyer, its representatives and
designees shall be permitted to attend each such re-test, to the extent herein provided. If Buyer
requests that Seller conduct an additional Demonstrated Capacity Test and/or an additional Heat
Rate Test, then the date of any such re-test properly requested by Buyer shall be established by
the mutual agreement of the Seller and the Buyer, provided such test shall be at least ten (10)
Days after Buyer’s written request and not more than thirty (30) Days after Buyer’s request. At
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EXHIBIT M

TEST PROCEDURES

EXHIBIT M
1. General

All tests pursuant to the Agreement shall be conducted by Seller. Seller shall give Buyer
reasonable notice of the ime and scope of all such tests, and Buyer and/or its designee shall have
the right to be present and observe all test procedures and results, as further provided in Section
4.5(1) of the Agreement to which this Exhibit M is attached. To the extent that Buyer is
permitted to request a re-test as provided in Section 4.5(2) of the Agreement, then the timing of
such re-test will be determined as provided in Section 4.5(2) of the Agreement.

The Parties agree that, if possible, the Demonstrated Capacity Test and Heat Rate Test
will be performed with all four Units operating simultaneously. However, to the extent that there
are constraints that prevent this, including for example electricity transmission constraints, or, in
the absence of constraints, to the extent that the Parties mutually agree, the Demonstrated
Capacity Test and Heat Rate Test may be performed in a staggered fashion (including the
possibilities that a Unit 1s tested alone, or simultaneously with one or two other Units) but with
all four Units ultimately being tested. In this event, the results of each of the tests performed will
be combined as described below to determine the Demonstrated Capacity and Tested Heat Rate
(as herein defined) for the entire Facility as if all four Units had been tested simultaneously.

The Buyer agrees to issue a Dispatch Notice for all Energy produced during the
Demonstrated Capacity Test and Heat Rate Test, and to the extent that no Dispatch Notice 1s
issued, Buyer shall nevertheless take the Energy generated during the Facilities Tests, and Seller
shall reimburse the Buyer for a portion of the costs as more particularly provided in Section
4.3(4) of the Agreement.

During the performance of all tests conducted pursuant to the Agreement, the Facility and
equipment shall be operated as follows:

a. Utilizing the normal Facility operating and maintenance staff, except that additional
personnel may be used for data collection, if required,

b. Utilizing permanent Facility equipment,

c. Within equipment design limits and in a manner consistent with equipment operating
manuals,

d. In compliance with all applicable laws and Permit requirements,

e. Utnhzing normal plant operating procedures and equipment configurations,
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f.  The Facility shall be tested on Gas only with all equipment in the normal operating
condition, including the evaporative coolers and Gas heaters. To assure a proper test
on the evaporative coolers, the Facility shall be tested when the ambient temperature
1s greater than or equal to 75°F, barometric pressure shall be assumed to be standard
(14.7 psia).

g. Seller’s instruments that measure the following conditions will be calibrated, if
possible, prior to testing:
e ambient temperature
e relative humidity

h. Each Unit must be at full 100% load, with internal heat saturation demonstrated such
that wheel space temperature shall not have changed by more than 5°F between
successive fifteen (15) minute penods.

1. Data will be recorded by the plant historian electronically.

J-  The electric gnd must be in a stable condition. Abnormal conditions, such as the
need for unusually high volt-amperes reactive (VAR) support, which may arise
duning the performance of any test will need to be evaluated by both Parties and may
require the invalidation of the test. Such invalidation if required will not count as
one of the limited re-tests for either Buyer or Seller.

k. All Facihity systems must reach a steady state before the start of each test. Systems
designed to operate intermittently shall be deemed to be in steady state of operation
as long as the conditions which start and stop the operation of the system are not
exceeded during the test period and the system is avatilable for operation as designed.

Buyer and Seller shall mutually agree when situations arise durning the conduct of any test
that may warrant deviations from approved test procedures. Agreements reached during these
consultations (such as whether to discard erroneous data) shall be recorded, acknowledged in
writing, and shall be binding for all Parties.

2. Demonstrated Capacity Test.

The Demonstrated Capacity Test shall be conducted for the purpose of determining
the Facility’s net capacity at Reference Conditions.

To be completed, the Demonstrated Capacity Test shall be conducted on a Facility
basis (although as described below i1t is possible that all four Units may not be tested
simultaneously). The Facility’s net electrical output shall be determined using the Energy
Meters, as more specifically provided in Section 5.9.
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The procedure to be used for the performance of the Demonstrated Capacity Test
will depend on whether (A) all four Units are tested simultaneously, or (B) less than four Units
are tested simultaneously.

Upon completion of the Demonstrated Capacity Test, Seller shall perform all
calculations necessary to determine Demonstrated Capacity, and shall provide Buyer with the
data used to perform such calculations, the source of such data, the resulting calculations, and the
Demonstrated Capacity.

A. During the Demonstrated Capacity Test of all four Units simultaneously:

The Facility shall be started on Gas and all Units loaded to one hundred percent (100%)
load. When the Units are operating at steady state, the test shall be imitiated and shall run for a
period of four (4) hours (or less, if mutually agreed by Buyer and Seller). Readings will be taken
by the Historian from the Energy Meters and Gas Meter(s) at the beginning of each hour dunng
the test period, and at the end of the final hour. Simultaneously with the data collection intervals
above the plant Historian will record the ambient temperature and relative humtidity. The
Historian will provide these readings on an hourly average basis.

The Demonstrated Capacity shall be determined as follows. The average total net
electrical output as measured by the Energy Meters during each hour shall be corrected from
average ambient conditions during that hour to the Reference Conditions using the correction
curves agreed to by Seller and Buyer and shown in Curve C1 in this Exhibit. The hourly readings
will then be averaged over the total hours included in the test period to determine the
Demonstrated Capacity of the Facility.

B. During a staggered test of the four Units to determine Demonstrated Capacity, the following
additional cniterion will be used:

The parasitic loads attributable to the non-running Units, as shown in Table T1, will be
added to the Electrical Interconnect Meter readings prior to corrections for Demonstrated
Capacity.

The Demonstrated Capacity of the Umit(s) tested will then be calculated as shown in the
sample analysis sheet provided in Table T2. At the completion of the testing of all four Units, the
corrected results from each test will be summed to determine the final Demonstrated Capacity of
the Facility.

C. The dispatch of any additional Unit(s) during a Demonstrated Capacity Test:

If, during any portion of the Demonstrated Capacity Test, an additional Unit(s) is
dispatched by Buyer, that portion of the Demonstrated Capacity Test will be voided, irrespective
of whether it was being performed in conjunction with or absent a dispatch by Buyer. If that
portion of the Demonstrated Capacity Test was being performed absent a dispatch by Buyer, any
costs incurred by Seller for Gas or for a Start Charge, will be refunded by Buyer. The voided
test will not count as a portion of a retest for either Party.

A -3
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3. Heat Rate Test.

The Heat Rate Test shall be conducted for the purpose of determining the Facility’s net
heat rate at Reference Conditions (the “Tested Heat Rate” or “THR™). To the extent possible, the
Heat Rate Test shall be conducted concurrently with the Demonstrated Capacity Test, even if the
testing of Units is staggered. The Heat Rate Test shall be conducted solely on Gas.

The procedure used for the performance of the Heat Rate Test will depend on
whether (A) all four Units are tested simultaneously, or (B) less than four Units are tested
simultaneously.

Upon completion of the Heat Rate Test, Seller shall perform all calculations
necessary to determine the Tested Heat Rate, and shall provide Buyer with the data used to
perform such calculations, the source of such data, the resulting calculations, and the Tested Heat
Rate.

A. During a Heat Rate Test of all four Units simultaneously, the THR will be
determined as follows:

The total Gas use (in MMBtu on a HHV basis) measured each hour during the test
period shall be divided by the total net electrical output (in MWh), during that hour. The
resultant value shall be shall be corrected from average ambient conditions during that hour to
the Reference Conditions using the correction curve shown as C2 in this Exhibit. The corrected
hourly readings shall be averaged to determine the Tested Heat Rate.

B. Dunng a staggered test of the four Units to determine Demonstrated Capacity, the
following additional critenion will be used to determine the Tested Heat Rate:

The parasitic loads attributable to the non-running Units, as shown in Table T1, will
be added to the Electncal Interconnect Meter readings prior to making the corrections to
Reference Conditions for Tested Heat Rate.

The Heat Rate of the Unit(s) tested will then be calculated as shown in the sample
analysis sheet provided in Table T2. At the completion of the testing of all four Units, the

corrected results will be averaged to determine the Tested Heat Rate.

C. The dispatch of any additional Unit(s) duning a Demonstrated Capacity Test:

If, during any portion of the Heat Rate Test, an additional Unit(s) is dispatched by
Buyer, the test will be voided, imrespective of whether the test was being performed in
conjunction with or absent a dispatch by Buyer. If the test was being performed absent a
dispatch by Buyer, any costs incurred by Seller for Gas or Start Charges will be refunded by
Buyer. The voided test will not count as a retest for either Party.
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Exhibit M Attachments:

Table T1 Parasitic Loads

Table T2 Sample Analysis Report

Curve Cl 553HA3298 Sheet 2 Effect of Ambient Temperature and Humidity on Output
Curve C2 553HA3298 Sheet 3 Effect of Ambient Temperature and Humidity on Heat Rate.
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SRS 3 3 mﬁ::j«&-“ s i T I
Equipment parasitic load data:
KW load by Units not in operation
Load in KW: (per
Equipment: Area component) 3 2 1
Aux Lube Oil Pump Unit Specific 105 315 210 105
Aux Hydraulic Pump Unit Specific 63.06 189.18 126.12 63.06
Mist Eliminator Unit Specific 55 16.5 11 55
L/O Skid Cooling Fan Unit Specific 12.2 36.6 244 12.2
Turning Gear Motor Unit Specific 11.15 33.45 223 11.15
Potable Water Pump Commons 6 45 3 15
Jockey pump Commons 3.8 2.85 1.9 0.95
Air Compressor Commons 73.3 549 36.6 18.3
UPS Commons 20 15 10 5
Admin Building / CB / HVAC Commons 120 90 60 30
Service water pump Commons 228 171 11.4 57
Miscellaneous Commons 125 93.75 62.5 31.25
Assumed
Parasitic Load 868.83 579.22 289.61
TBD based on lransiormer loading and respective losses, not applicable to unil(s) in operation.
GSU Unit Specific 86 258 172 86
Aux Transformer Unit Specific 15 45 30 15
Transformer
Losses 303 202 101
TBD based on equip running during test based on actual run time.
Well water Pump Commons 4855
Evap Pump Unit Specific 13.8
Glycol pump Unit Specific 3/9.6
Glycol Fans Unit Specific 191.25
Exciter Unit Specific /700
Comp Vent Fans Unit Specific 6.6
Exhaust Frame Blowers Unit Specific o5
#2 Bearing Area Blower Unit Specific [
Total Additional
Parasitic load 1171.830 781.220 390610
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Vandolah Power Plant Dedicated Capacity/Tested Heat Rate Test Staggered Operation
SAMPLE ONLY
UNIT(s) Tested: 1 Date: June 5, 2012
Weather Data Results
Effectof Effect of
Ambient Ambient
. Tempcra-tu_re Tempera‘tuvre Tested
Parasitic | Tested Measured Heat | Ambient Arr § Ambient and hum'd“y and humidity Dependable | Heat Rate
Net Energy | Load BOP | Energy | Fuel Gas Rate temp  fHumidiiy] on Output  on Heat Rate Capacity {THR)
a b [ d e f 9 h 1 i k
— AW Fom DYHTom
interconnect interconnect From Plant Weather MMDtu/ MW
Meter Table T1 a+b Meters MMbtu/MW (d/cH Station Curve C1 Curve C2 MW (c/h) {eh)
9:00 AM 161.38 1.18] 162.56 1707.90 1051 86.97] 50.34 102.0% 99.6% 159.37 10.55
10:00 AM 161.50: 1.18] 162.68 1707.90 10.50 88.36] 50.78 101.4% 99.7% 160.43 10.53
11:00 AM 160.00, 1.18] 161.18 1693.67 10.51 88.79] 50.83 101.1% 99.7%! 159.42 10.54
12:00 PM 160.38 1.18} 161.56 1692.66 10.48 89.53] 48.03 101.3% 99.7% 159.48 10.51
159.68 10.53}
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Effect of Ambient Temperature and Humidity on Output

General Electric Model PG7241{FA) Gas Turbine

VANDOLAH GR0682
E e P arfor nca
Effect of Amblent Temperature and Humidity on Qutput
Dasign Values Referenced on 553HA3296 Rev
Fuetl: Natural Gas
Mode: Base
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General Electric Model PG7241(FA) Gas Turbine
VANDOLAH GR0682
Estimated Performance
Effoct of Ambisnt Temperature and Humidity on Heat Rate
Design Values Referenced on 553HA32:38 Rev
Fuel: Nalral Gas

Mode: Base
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APPEARANCES:

JAMES W. BREW, ESQUIRE, Brickfield, Burchette,
Ritts & Stone, P.C., 1025 Thomas Jefferson Street, N.W.,
Eighth Floor, West Tower, Washington, DC 20007-5201,
appearing on behalf of PCS Phosphate.

JEAN HARTMAN, ESQUIRE, FPSC General Counsel's
Office, 2540 Shumard Cak Boulevard, Tallahassee, Florida

32399-0850, appearing on behalf of the Commission Staff.
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PROCEEDINGS
MARTIN J. MARZ
was called as a witness and, after being duly sworn by
the notary public present with the witness, testified as

follows:

DIRECT EXAMINATION

BY MS. HARTMAN:

Q. Good afterncon, Mr. Marz. How are you?
A. Not bad. How about yourself?
Q. Very well. Mr. Marz, my name is Jean Hartman.

I'm an attorney for the Florida Public Service
Commission, and I'll be asking you some questions this
afternoon with regard to the testimony and discovery
responses filed in Commission Docket 080501-EQ regarding
the protest of Progress Energy Florida's Standard Offer
Contract.

You're familiar with your testimony and the
discovery responses in this docket; correct?

A. Yes.

Q. Okay. Will you let, will you please let me
know if my questions are unclear to you or if you need
me to restate them?

A. Yes, I will.

Q. Thanks. And if you need a break, please let

me know. Okay?
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A. Yes.

Q. When I refer to Progress, I'm referring to
Progress Energy Florida, Inc. Does that make sense to
you?

A. Yes.

Q. Okay. And when I refer to the Suwannee unit,
I'm referring to the combined cycle unit planned to be
located at Suwannee, Florida, which is the unit that
serves as the avoided cost basis for the Standard Offer
Contract. Do you understand that?

A. Yes.

Q. Okay. For the purpose of your deposition
today you were asked to have copies of your testimony
and the discovery responses in this docket. Do you have
them with you?

A. Yes, I do.

Q. Great. Could you please state your full name
again and also give me your business address?

A. Yes. Martin, M-A-R-T-I-N, middle initial J,
last name Marz, M-A-R-Z. Address is 1525 Lakeville,
L-A-K-E-V-I-L-L-E, Drive, Suite 217, Kingwood,
K-I-N-G-W-0-0-D, Texas. The zip is 77345.

0. Okay. And with whom are you employed?

A. I am with J. Pollock, Incorporated. Would you

like me to spell that as well?
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Q. No, thank you. No, thank you.

A. I guess that's more for the court reporter, I
guess.

Q. Yeah. She just shook her head no, but thank
you.

Could you please state your job title?

A. I'm an Energy Advisor and Senior Consultant.

Q. Okay. And, Mr. Marz, did you cause testimony
to be filed in Docket Number 080501-EQ on behalf of
White Springs Agricultural Chemicals?

A. Yes.

0. Is it your understanding that after the
Suwannee unit comes online it will operate in a manner
that is consistent with the Hines Energy Facility and
the Tiger Bay Facility?

MR. BREW: Object to the form.

THE WITNESS: I guess I would say for purﬁoses
of my testimony my assumption is that it would, being a
combined cycle plant, would operate in a manner similar
to those facilities. Yes.
BY MS. HARTMAN:

Q. Okay. And are you familiar with the order of
economic dispatch utilized by Progress Energy?

A. As to the specific order of economic dispatch,

no.
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Q. Okay. Do you know what order of economic
dispatch applies to the Hines Energy Facility?

A. When you say order of economic dispatch, its
location between dispatch versus other generators in
the, in the Progress system?

0. Yes. And my definition of economic dispatch
is the order in which a utility utilizes generating
units to provide energy to the grid.

A. Generally speaking, economic dispatch to me
connotes that you will dispatch in the order of the
least costly plants on a variable cost basis first,
setting aside issues of must-run plants and plants that
need to be run for various purposes within the system to
stabilize portions of it.

Q. We agree. So using that as the definition, do
you know what order of economic dispatch applies to
Hines Energy Facility?

A. Specifically, no.

Q. Do you know what order of economic dispatch
applies to Tiger Bay Facility?

A. No.

0. Do you know what order of economic dispatch
will apply to the Suwannee unit once it is in service?

A, No.

Q. Do you have -- do you know what order of
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dispatch would apply to the order of Progress's Crystal
River 4 or Crystal River 5 units?

A. No.

Q. Do you know if the capacity factor for the
Hines Energy Facility units may be low because the units
are low in the order of dispatch?

A. No, I do not.

Q. Okay. Do you know if the capacity factor for
the Tiger Bay Facility unit may be low because the unit
is low in the order of dispatch?

A. Again, I don't know why its capacity factor is
what it i1s or its order of dispatch.

0. Okay. Mr. Marz, are you familiar with the
reserve margin maintained by Florida investor-owned
utilities?

A, Generally speaking, I am familiar with the
concept of a reserve margin maintained by utilities,
ves. As to the exact number that they are reqgquired to
maintain in Florida, I'm not sure exactly what that
number is.

Q. Okay. Could you please provide a description
of the reserve margin as you understand it?

A. It's basically, my understanding, the
generation available to come online to meet load at any

one time.
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Q. Okay. Would you agree, subject to check, that
the reserve margin means that Florida investor-owned
utilities have 20 percent more capacity than is needed
to supply maximum demand?

A. They have 20 percent more capacity available
to meet their maximum demand, yes.

Q. Okay .

A. By definiticn, when you have a reserve margin,
I'm not sure that I would describe it as unneeded. I
guess that's where I have a little bit of a problem
there.

Q. Okay. Could you please look at your
supplemental direct testimony, Page 13, Line 19? And

let me know when you're at that spot.

A. Page 13, Line 192

Q. Yes.

A. Yes.

Q. You mention, you mentioned the capacity factor

achieved by the Hines Energy Facility and the Tiger Bay
Facility. Did you --

A. Yes.

Q. Did you propose to utilize historic capacity
factors for the Hines Energy Facility and the Tiger Bay
Facility as a, as a benchmark for minimum capacity

factor payment provisions in the Standard Offer
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Contract?

A. When I look at the testimony submitted over to
Page 15, I gave, in this version I gave two
recommendations. The first is that a capacity factor
being used as a, for purposes of determining the level
of capacity payment would be, first of all, the subject
of negotiation. But, secondly, if there was a feeling
of a need that one would need to be within the Standard
Offer Contract, one should be used consistent with the
capacity factor that was identified for the proposed
unit.

Q. Did you account for the planning, for the
planning requirement of a 20 percent reserve margin
greater than the projected peak energy demand?

MR. BREW: 1'll object as to the form.
BY MS. HARTMAN:

Q. Please go ahead and answer, if you can.

A. Could I -- would vou mind having the court
reporter repeat the question, please?

(Foregoing question read by the court
reporter.)

THE WITNESS: Are you referring to in looking
at a capacity factor?
BY MS. HARTMAN:

Q. Yes.
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A. The capacity, the reserve margin does not
impact the derivation of a capacity factor. It is, the
capacity factor is the output of the unit divided by the
available hours times the capacity of that unit. 1It's a
measure of what the unit actually generates.

Q. Do you expect the units that are relatively
low in order of dispatch to produce energy at full

capacity levels under nonpeak conditions?

A. Did you say relatively low in the order of
dispatch?

Q. Yes.

A. Do you mean with a -- and let me, let me ask a

clarifying question. When you say low in the order of
dispatch, that would suggest to me that it's going to be
the first unit dispatched.

Q. No. The opposite.

A. Okay. A plant that is high in the order of
dispatch is not going to run as frequently on peak
periods. That is correct.

Q. Is it your view that the Suwannee unit will be
at approximately the same place in the dispatch order as

the Hines Energy Facility or the Tiger Bay Facility?

A. I, I do not know the answer to that.
Q. Considering the generating units of an
investor-owned utility -- I'm sorry. Consider the

FLORIDA PUBLIC SERVICE COMMISSION

11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

operating -- consider the generating units of an
investor-owned utility operating under a requirement for
a 20 percent reserve margin, do you agree that often
there are many megawatts of generating capacity not
running because there is no demand for the energy they
would produce?

A. I would agree that if you, during all periods
of time if you maintain at least a 20 percent reserve
margin, that amount of megawaﬁts would not necessarily
get generated. Yes.

Q. Would that situation result in low capacity
factors for some units because they are needed to run
less?

A. Yes. To the extent a unit runs less but is
available more, its capacity factor will be down.

Q. Okay. Given the reserve margin requirement
for gerierating capacity that is 20 percent greater than
peak demand and the fact that we don't know the order of
dispatch with respect to the Hines Energy Center and
Tiger Bay Facility, how, how could you arrive at a
conclusion that one of those generating facilities would
serve as a valid basis for setting the capacity factor
of a nondispatchable renewable generator?

A. As I said earlier, I think ultimately

determining the appropriate method to use in setting a
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capacity payment for a renewable generator is probably
something that is best left to negotiations between the
parties. A renewable resource is not going to be the
same as a gas combined cycle unit ?o begin with.

So from that perspective what I am looking for
is something as kind of a benchmark to put into the
Standard Offer Contract if it is deemed necessary and
something that is consistent with the Commission's rules
which reference both the availability and capacity
factor of the avoided unit. And I was looking at both
the Hines and Tiger Bay units as operating combined
cycle units to see what percentage, what their capacity
factor was like as a benchmark, recognizing also that
you have the expected capacity factor for the Suwannee
unit, which is above the, the actual capacity factor of
both Hines and the Tiger Bay Facilities.

Q. Could you please turn to your supplemental
direct testimony, Page 6, Lines 13 through 15, and let

me know when you're there?

A, Yes.

0. Okay.

A. I am there. I'm sorry.

Q. Thank you. And I believe you state that using

the capacity factor of 65.3 percent in the Standard

Offer Contract is consistent with Rule
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25-17.0832(4) (e) (8) .

A. Yes, I do. I'm sorry.

Q. Thank you. Could you please explain your
reasoning for that statement?

A. When I look at that particular provision of
the rule, it states "The minimum performance standards
for the delivery of firm capacity and energy by the
qualifying facility during the utility's daily seasonal
peak and offpeak pericds. The performance standard
shall approximate the anticipated peak and offpeak
availability and capacity factor of the utility's
avoided unit over the term of the contract."

When I look at a capacity factor, when I
looked at the 2008 ten-year plan, the reference to the
Suwannee unit in that plan, the 65.3 percent is the
capacity factor for that unit from the ten-year plan.

Q. Okay. Can you please look at White Springs'
response to staff interrogatory number one?

A. Yes.

Q. The response mentions several factors that
impact energy production for a renewable energy
producer, including generation limited by manufacturing
schedules.

A, Yes.

Q. How should the Standard Offer Contract

FLORIDA PUBLIC SERVICE COMMISSION
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accommodate this situation?

A. I guess my solution there is that the Standard
Offer Contract needs to contain flexibility to deal with
the different types of renewable generators that may be
seeking to make use of the contract, and that setting
the level of the capacity payment is something that is
ultimately going to be the product of negotiation and is
going to depend upon a number of factors: The type of
generation that the renewable energy producer is using;
from the Progress perspective they are going to want to
see when the capacity is actually produced as compared
to their peak need times. So there are a number of
factors that go into determining the level of capacity
payment., if any, for a renewable generator, and I'm not
sure that there is a one-size-fits-all solution within
the Standard Offer Contract.

0. Thank you. When a renewable generation
provider has entered into a contract for committed
capacity, how would the economics of renewable energy
production influence the level of generation?

A. How will it influence the generation by the
renewable producer?

Q. Yes.

A. The renewable producer should seek to generate

when it's cost-effective for it to do so, given its
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operating parameters, the nature of the facility; if it
is, for example, tied to a manufacturing process, if

it's a wind generator.

Q. Mr. Marz, are you done?
A. Yes. I'm sorry.
Q. That's okay. If a contract with a renewable

generator is based on cost per kilowatt for capacity
that is available 85 percent of the time but the
renewable generator has a capacity factor of 65 percent,
what is the impact on the ratepayer?

A. May I hear that question again, please?

Q. Sure. If a contract with a renewable
generator is based on cost per kilowatt for capacity
that is available 85 percent of the time but the
renewable generator has a capacity factor of 65 percent,
what is the impact on the ratepayer? And let me know if
this needs to be a 1ate—filed.

A. You're calculating the capacity payment as if

the generator were available 85 percent of the time.

Q. Yes.

A. In terms of the contract itself.

Q. Yes.

A. If the facility does not run 85 percent of the

time, are there any penalties in there that would impact

a renewable, the amount of dollars the renewable energy
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producer is paid?

Q. Should there be?

A. There could be, ves.

Q. Would that make up for the impact on the
ratepayer?

MR. BREW: I'll object as to form.

THE WITNESS: It would serve to reduce the
level of capacity payment made by the utility. If, for
example, your, you had set a capacity, capacity payment
at an assumed capacity factor of 85 percent, if you put
a penalty in there that brings it down such that it
matches the 65, that's how it would work.

BY MS. HARTMAN:

Q. Thank you. Mr. Marz, I want to ask you a
couple of questions about TRECs and the TREC
marketplace. And by TREC I mean tradeable renewable
energy credit, but I'm going to just go ahead and call
them TRECs. Does that make sense to you?

A. Yes.

Q. Are you familiar with the auctions and the
marketplace where TRECs are bought and sold?

A. From a broac perspective. If you have
reference to a particular market, the answer is no.

Q. Okay. Are, are there regional differences in

TREC markets?
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A. what do you mean by regional differences?

Q. Northwest to southeast, regions of the
country.

A. I guess when you say differences, are you

talking about pricing, the terms and conditions

of contracts?

Q. Yes. Yes.
A. Generally, no.
Q. Would you describe the TREC marketplace as a

relatively stable, fully developed market?

A. No.

Q. Do you consider the right of first refusal to
be a condition placed upon the ownership of TRECs by the

renewable energy provider?

A, Yes.
Q. Could you, could you briefly explain your
answer?

MR. BREW: Are you asking for a legal
conclusion?

MS. HARTMAN: No. Just a general function
description.

THE WITNESS: It generally gives a party the
right to match any other offer, any other bona fide
offer that has been received by the person holding the,

in this instance, the title of the TRECs.
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BY MS. HARTMAN:

Q. Will the right of first refusal affect the

value of TRECs in the marketplace?

A. It very well could. Yes.
Q. Could you explain, explain your answer?
A. Buyers, buyers or sellers in the market are

going to be less likely, I would expect, to submit bids
or offers on those TRECs that they know are subject to a
right of first refusal.

Q. Okay. Have you reviewed or analyzed the TREC

market to determine the usual trading time for TRECs?

A. No, I have not.

Q. Could I ask you to look at Page 19 of your
testimony?

A. Sure.

Q. Where you reference the Vandolah agreement.

A. Yes.

Q. Is this agreement, is this an agreement for

dispatchable generaticn or committed capacity?
A, I'l1l have tc look at the agreement, so bear

with me just a minute, please.

Q. Sure.
A. It's actually a tolling agreement.
Q. Okay. Could you explain the differences in

your view between a contract for dispatchable generation
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and a contract for committed capacity?

A. In the case of committed capacity, you are
contracting for the right to call upon a particular
facility as you need the capacity from that facility.

May I hear the reference to the first part of
the question again?

Q. I -- the question --

A. The committed, the committed capacity was what
I referenced just now. There was another phrase you
used at the beginning.

Q. The difference between a contract for
dispatchable generation and a contract for committed
capacity.

A. When you say dispatchable generation, what do

you mean??

Q. Subject to economic dispatch.
A. I guess without knowing more about what
exactly is in the former, I'm not sure that I -- I can't

answer the question. I'm sorry.

Q. Okay. In the Standard Offer Contract at issue
is the renewable provider called upon for service or
does the contract create an expectation that the
renewable provider will provide the committed generatioh
except when unable to do so?

A. It will be the latter event.
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Q. If I -- I want to refer you to your
supplemental direct testimony, Page 18, Lines 16 through
21.

A. Yes.

Q. Okay. If a renewable energy provider fails to
deliver the contracted capacity, what would be the
reasons for a delay of six months before scheduling
another committed capacity test?

A. Over what type of time period are you

referencing?

Q. Well -
A. The full six months, one hour?
Q. Well, let me clarify. Was it your
testimony -- is it, is it your view that if a renewable

provider failed to deliver the contracted capacity,
Progress would have, would have to wait six months
before scheduling a committed capacity test if a
committed capacity test had just occurred?

A. I guess I'm struggling with the notion that if
we'd just done a capacity test and everything has been
working fine, absent an event of force majeure or a
breach of contract, there shouldn't be an issue with the
facility.

Q. What, what if there's a, what if there's a

committed capacity test that the provider passes but
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then fails to deliver the contracted capacity within six
months? Is it your position that the provider wouldn't
be required -- shouldn't have -- or should not have to

have another committed capacity test within that six

months?
A. When you say failed to deliver, I come back to
that question again, what -- can you put a little color

around what you mean by fail to deliver?

Q. Well, well, I'm not exactly sure what you
mean.
Well, let me give you this hypothetical.
There's a test, there's a test for -- there's a test

January 1. February the provider fails to deliver the
capacity. Is it your position that Progress could not,
could not request another test for four more months?

A. As I've structured the language of the
contract here right now, ves.

Q. Could you explain that?

A. Absent what I would describe as a willful
breach of contract, I would anticipate that the
renewable producer is going to go ahead and make
capacity available. 1If there is a problem with this
facility, it is going to look and make use of the force
majeure provisions which would give it the right to

declare an event of force majeure and either reduce down
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the level of capacity to zero or some other number. And
upon the event of force majeure ending -- actually in
the force majeure language PEF or Progress could request

an additional capacity test.

Q. If I could ask you to turn to your testimony
on Page 20.

A, Sure.

Q. I wanted to talk about your thoughts about

reciprocity in the contracts with respect to credit and
collateral requirements, default, et cetera.

A. Yes.

Q. Why do you believe the standard offer should
contain these terms of reciprocity when Progress is
regulated by the Public Service Commission and the SEC?

A. In terms of credit requirements, I understand
that Progress is regulated by both of those entities,
but ultimately it is a business decision that Progress
makes as to when and which of its suppliers to pay. So
from that perspective the renewable producer is, is
looking for assurance of payment just as Progress is
looking for assurance of delivery of the capacity.
There is nothing in the regulation that compels Progress
to make a payment to any particular entity at any
particular time.

0. Are you -- do you know if these recommended

FLORIDA PUBLIC SERVICE COMMISSION

23




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reciprocity requirements, if they are in other Standard
Offer Contracts in other states?

A. I've looked at some of the Standard Offer
Contracts in California and they are there, vyes.
Default goes both ways. Credit reguirements would go
both ways as well.

0. How are ratepayers exposed to risk if your
suggested reciprocity terms are not adopted?

A. It is the renewable producer that is exposed
ro the risk, and effectively increasing his level of
risk will either cause him to look for a higher payment
or choose not to develop the renewable resources.

Q. Would ratepayers be exposed to risk if your
suggested reciprocity terms were adopted?

A, No.

0. What 1s the impact on the ratepayer if a
renewable generator with a 25-megawatt committed
capacity enters into a contract with a capacity price
based on a generation of 25 megawatts to be provided
90 percent of the time but the renewable provider can
only perform at a 65 percent capacity factor?

A, I guess I would have to make some assumptions
as to when that renewable generator is producing its
power.

Q. Go ahead and make the assumptions.
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A. And if it produces its power during the
utility's time of peak need, there may be no impact from
a negative perspective on the ratepayers and it may

actually be to the betterment.

Q. Is that your full answer, Mr. Marz?
A. Yes.
0. If a new unit comes online and has an

availability of 89 percent, why would the projected
capacity factor be set at 65 percent?

MR. BREW: Excuse me, Jean. Are you talking
about a utility unit or a renewable unit?

MS. HARTMAN: Utility unit.

THE WITNESS: It will depend at a minimum on
its order of economic dispatch, the requirements of the
electric system.

BY MS. HARTMAN:

Q. If a renewable provider accepts the Standard
Offer Contract based cn an avoided unit that has an
89 percent availability and a 65 percent projected
capacity factor and the renewable has a capacity of
25 megawatts and runs at an 85 percent capacity factor,
how should the payment for renewable capacity be
determined?

A. Under the Progress proposed agreement it would

be as specified in, I believe it's Exhibit B to the
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agreement. They would receive something less than a
full capacity payment in those circumstances.

Q. Would your suggested changes to the Standard
Offer Contract have a similar impact for renewable
energy providers using different types of technology
other than White Spririgs such as solar or wind power?

MR. BREW: Jean, this is Jay. I'm going to
object to the form. Could you explain what you mean by
similar so we can give you a definitive answer?

BY MS. HARTMAN:

0. This is a Standard Offer Contract. My
question was whether the changes would be primarily
beneficial for a renewable energy provider that's waste
heat or would it work for, or would the changes be
equally applicable and helpful to solar power, wind
power providers, renewable energy providers?

A, If, for example, a solar power or a wind
generator has a capacity factor in the 20 or 25 percent
range, if they accepted the standard contract even with
the capacity factor set at 65 percent, I don't believe
they would receive any capacity payment at all if that
were the only change that were made.

Q. Okay. Any --

A. It gets back to the notion that the payment of

a, the level of the capacity payment is contingent upon
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the type of renewable generation being used and whether
or not that type of generation provides -- what level of
capacity it provides and when it provides that capacity.
So from my perspective, the actual payment of the
capacity payment should be, is more appropriately
something that's subject to negotiation between the
parties to reflect the value that may or may not be
added from the indivicdual renewable resource.

MS. HARTMAN: Thank you. That's, that's all
my questions.

(Deposition concluded at 1:54 p.m.)
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