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PROCEETDTING S

MS. MILLER: Well, it looks like it's
9:30, so I guess we'll get started.

Pursuant to notice issued, this time,
date, and place were set for a staff rule
development workshop on the Acquisition Adjustment
Rule, Rule 25-30.0371. I'm Cindy Miller with the
Office of General Counsel, and with me we have
Jessica Miller with the Division of Regulatory
Analysis, and JoAnn Chase with the Division of
Economic Regulation, and Eric Sayler with the Office
of General Counsel.

We have set out some materials for you
over here, and also a sign-in sheet. If you could
do that for us that would be helpful. We have a
court reporter, Jane Faurct, so please, when you
speak, state your name and who you represent. We
are going to start with a walk-through of the rules
by JoAnn Chase.

MS. CHASE: Good morning. We are going to
go through the specifics of the rule
section-by-section, but before we do that, I just
want to make a few comments, which is, I think, most

people here realize trat the purpose of the
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acquisition adjustment rule itself is to encourage
consolidation and acqguiisitions of small systems by
well-run utilities in order to take advantage of
economies of scale, better ability to attract
capital, more professicnal management, and a better
quality of service in the long-run while at the same
time mitigating rate impacts to customers.

I think all parties agreed at the January
Commission workshop that we held on this topic that
the current acquisition adjustment rule was a
product of thoughtful and careful negotiations of
the parties involved, and it does serve to balance
the needs for incentives with the sensitivity to
rate impacts. Since its adoption in 2002, it has
reduced controversies over the acquisition
adjustment in transfer proceedings which, of course,
serves to reduce administrative and legal costs for
the parties and the Commission, and it has afforded
the industry the certainty needed in the area of
acquisitions. This has been demonstrated by the
results that were also discussed at the January
workshop.

Since the rule was adopted, there have
been no positive acquisition adjustments approved by

the Commission, and there have been six negative
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acquisition adjustments, although two were not
recognized because the purchased price was within

80 percent of net book value. However, at the
January workshop several concerns with the rule were
discussed with regard to negative acquisition
adjustment. There was expressed a concern that the
existing rule could afford a windfall to an
acquiring utility to the detriment of the customers.
This concern is most prevalent, most noted when
there is a large difference between the purchase
price and the net book value. Some solutions were
discussed at the workshop and in the comments filed,
which include extending the amortization period for
the negative acquisit:ion adjustment, it's currently
five years, and also some sharing mechanism was also
discussed. So the customers in that regard could
reap more of a tangible benefit for the negative
acquisition adjustment.

Staff's proposed changes focus on
addressing concerns with a negative acquisition
adjustment, but we have also offered wording and
organizational changes within the rule that we hope
help clarify and simplify some of the language in
the rule. But I do want to stress that it is

staff's intention to leave the fundamental purpose
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of the rule intact.

Since most 2of the concerns were with the
treatment of negative acquisition adjustment, and
they occur when the utility is paying significantly
less than net book wvalue, in the draft rule we have
separated the treatment of negative acquisition
adjustment into two groups, which is when the
difference between purchase price and net book value
is greater than 50 percent and when this difference
is 50 percent or less. This is very similar to the
approach used by Aqua filed in their comments after
the January workshop.

Under the draft rule, if the difference
between the purchase price and the net book value is
50 percent or less, the only material change we have
made 1s to increase the amortization period from
five years to seven years. This serves to deter the
acquiring utility from filing for a rate case for a
lenger period of time.

If the difference is greater than
50 percent, then under the staff draft rule half of
the negative acquisition adjustment will be
amortized over the seven years, and half will be
amortized over the remaining life of the assets. 1In

this way the customers get an added benefit by
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keeping rate base lower than it would be under the
current rule, so that in future rate -- this is
reflected in future rate cases.

Before I get into the specific changes of
the rule, I do want to point out, again, as Cindy
did, that the handouts that we have on the website,
we also have copies over there on the table. And we
are going to be going -- using the one that's called
Comparison of Existing and Staff Draft Rule
Provisions to go over the specific changes that we
have made to the rule.

I'm going to be going section-by-section,
but at any point if you have questions along the
way, just please indicate that. Stop and we will
discuss rather than -- you do not have to wait until
the end of the presentation.

MR. KELLY: Do you prefer that? Do you
want to go all the way through, or do you want
to ask them as we went along? It doesn't matter to
us.

MS. CHASE: I think it would probably be
easier if we just asked as we went along rather than
having to hold questions. But I do want to ask, for
the purposes the court reporter, that when you do

make comments or have gquestions, if you would please
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introduce yourself for the record, and also state
who you are here representing.

All right. 1If we look at that document,
Section I of the rule just provides definitions. We
are not proposing any change to this section. Now,
I will say, I noticed this morning I left off a
sentence, the last sentence of that section which
defines negative acguisition adjustment. And
obviously we did not mean to do that. So that will
be put in. As 1t is in the current rule it will be
in our staff draft rule, as well.

Section ITI of the rule addresses positive
acquisition adjustments. We are not intending to
make any material change to the treatment of
positive acquisition adjustments. What we've done
here is try to simplify/clarify some of the
language. We have changed the term extraordinary
circumstances, which 1s scmetimes problematic in a
rule because it isn't defined anywhere and it's
very, very difficult to define, so we have just
eliminated that particular term and we have changed
it to evidence supporting. But the lianguage that
gives the examples of the type of evidence that
would support a positive acquisition adjustments

remains the same.
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So our intenticn is to leave the bar as
high as it is was before for positive acquisition
adjustments. The specific changes we have made,
again, that one, to change the term extraordinary
circumstances. The other change we have made is we
have moved up language from current Section IV
regarding the determination of the amortization
period, and we have put it in this so that it is
clear how a positive acquisition adjustment would be
amortized. There is no material change to that
language, it's simply moved up into that section.

Does anybody have any questions or
comments about that?

MR. KELLY: Yes, ma'am. J. R. Kelly with
Office of Public Counsel.

I just want to make clear what you just
said. It's not staff's intent to make it easier for
a party to come in and obtain a positive acquisition
adjustment?

MS. CHASE: That's correct.

MR. KELLY: Okay. We have a few concerns
that taking out the lenguage about -- that you have
the burden to prove the existence of extraordinary
circumstances. I do understand your comments about

it not being defined, but we do feel that by taking
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that out it seems to us you could certainly make an
argument that it is lessening the burden --

MS. CHASE: Uh-huh.

MR. KELLY: -- of a party that wants to
come in and ask for that. And the other thing I
would state is that in the current language where it
says —- in the last sentence where it says in
determining whether extraordinary circumstances have
been demonstrated, your current rule does give a --
maybe not an all-inclusive, but an indication of
things that you can look at with respect to the
party that has the burden of the extracordinary --
proving extraordinary circumstances.

I don't have any proposed language today,
and we can -- we're going to put our heads together.
Charlie Beck, who has been working on this mostly is
out of the office and won't be back until Monday,
but I just want to let you all know that we do have
a little bit of a concern that an argument can be
made by taking that language out you've reduced the
burden on the persons asking for this.

And the last comment I would make is that
whether you stay with -- whether you stay with the
current rule or whether you amend it, we think that

either in the last sentence of the current language,
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or in your sentence that says evidence supporting
the adjustment, that there are a couple of factors
that we would ask to be included. And, again, I
don't have those in writing today, but I'll tell you
what they are, and we'll get those to you in
writing. Two things that we would want the
Commission to look at: The elements of the
transaction, and by elements, that could be a myriad
of whatever circumstances are surrcunding the
purchase; for example, is it a purchase of just a
water and wastewater utility? Is it water and
wastewater and something else, a golf course or
whatever? We think that the totality of the
elements of the transaction would be something that
the Commission would _ock at.

And, also, the extent to which the
purchase is the result of an arms-length
transaction. And I don't believe your language that
you have here necessarily excludes that, but we
would like to see it included. And, again, when we
submit our comments we'll include that language to
you, but I at least wanted to mention it to you this
merning.

MS. CHASE: Okay. We appreciate that, and

we certainly will take that into account. I will

FLORIDA PUBLIC SERVICE COMMISSION
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say with regard to taking out the term extraordinary
circumstances, the sentence that you referred to in
the current rule that says, "In determining whether
extraordinary circumstances have been demonstrated,

the Commission shall consider evidence," et cetera.
That same language we have kept in the first
sentence where we say, "Evidence supporting the
adjustment, including anticipated improvements," or
whatever, they are there. It is just it is reworded
to take out that troublesome phrase.

But we will look forward to a different
way of rewording it, vou know. We have the same
intent not to change the bar.

MR. KELLY: Okay. I appreciate that.
Thank you.

MS. MILLER: We are going to have a
comment period, so that will work.

MS. CHASE: Anybody else have comments on
Section I1I? Okay.

Subsection III is, of course, addressing
negative acquisition adjustments. And we have made,
you know, a number of changes to this section to
accommodate what I was talking about in our opening
comments that we want to change how negative

acquisition adjustments are done, and separating
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them into 50 percent of net book value or greater
than 50 percent of net book value. So we have made
a number of changes hsre. But under the current
rule, the negative acguisition adjustment will not
be included if the purchase price is greater than 80
percent of net book value unless there's proof of
extraordinary circumstances.

This has never been implemented. No one
has ever tried to show extraordinary circumstances
in this particular case. So our staff rule, just
for clarity we have just eliminated this, and we've
made it clear that there will not be a negative
acquisition adjustment if it's within 80 percent, if
the purchase price is within 80 percent of net book
value.

We have left unchanged, of course, the
provision that a negative acguisition adjustment
will be included in rate base if the purchase price
is less than 80 percent. So there is a certain
statement to that effect. The language that is in
the current rule in Subsection 3(b) that describes
how the negative acguisition adjustment is actually
calculated, we have tried to simplify that language
and we have incorporated it into our Paragraph 3.

And you have comments on that, as well?

FLORIDA PUBLIC SERVICE COMMISSION
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MR. KELLY: Yes, ma'am.

Again, J. R. Kelly. I just wanted to make
sure. It seems to me that basically the rewording
is a trade-off here. In other words, it's a
trade—-off between proposing some longer amortization
periods where the purchase price is less than 80
percent of the net book value, and the trade-off
being that there is more of an absolute where there
will be no negative acguisition if you're in that
80 percent -- if the purchased price is equal to
80 percent or above of net book value. I mean, is
that in a nutshell what you're doing?

MS. CHASE: I'm not sure trade-off is
guite the word; but, yes, that is what we are doing.
I think we are trying to make it certain that over
80 percent there will not be a negative acquisition
adjustment, which has been the case since the rule
has been implemented, but that under that there
definitely will be -~ and then we go on later to
describe how that wil. work.

MR. KELLY: Okay. I don't really have any
more comments about -- well, one more., In our
February 26th submiss:ion, in some proposed languade,
the only thing that we would -- and we're going to

put this, again, in writing back to with you with
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our final comments, but our only concern is that
with absolutes —-- and I can't think of any examples
to give you, but in tying the Commissioners' hands,
we were Jjust concerned that there may come some set
of circumstances that would warrant adjustments.
And just directing you back to language we submitted
dated February 26th oI this year, we had some
language that said notwithstanding any provision of
the rule to the contrary, if the Commission
determines that the acquired utility system is
neither financially nor fiscally distressed, the
Commission may —-- agalin, not an absolute, but may
require full recognition of a negative acquisition
for ratemaking purposes. 2And we still feel pretty
strongly that that language should be in there so,
therefore, it wouldn't be an absolute. And I'll
leave it at that. If you have questions, fine, but
otherwise we'll put that in our comments with the
other.

MS. MILLER: We loocked at this carefully,
and what we run into with language that is a may and
a lot of discretion is that it may be a violation of
Chapter 120. And that it gives -- I mean, we would
love all the discretion in the world, but that it

gives too much discretion. And usually in rules
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we're pretty much required to use shall. So if we
can come up with when, and also the phrases
financially nor physically distressed would probably
need to be defined, but that's an issue we run into
so often with rulemaking. And as ycu all know, the
Joint Administrative Procedures Committee reviews
our rules, and that's one of the key issues they
lock at.

MR. KELLY: Thank you.

MS. CHASE: Next we will be going over
3{a) and 3(b), which in the current rule is the
contested language and the uncontested language that
has always been difficult to follow and just
cumbersome. So we have tried to -- and under the
staff draft approach, under the approach for ocur
staff draft rule, since we are taking the negative
acquisition adjustments and breaking them into the
two categories based on the relationship of purchase
price to net book value, we just believe that it's
Just much clearer just to state what we will be
doing when the calculation of the negative
acquisition adjustment reaches either one of those
criteria.

So we have taken out the language in 3(a)

and 3(b), and basically we have replaced it with --
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which is on Page 4 -- with the language that we have
in 4 (a) and (b), which goes into the amortization
periods, because currently the amortization period
for negative acquisition adjustments is five years,
and that's all that is included in the rule is just
a five-year period. And what we are, of course,
proposing is that if -“he purchase price is within

50 percent of the net bocock wvalue, then the
amortization period will be extended to seven years.
If it's greater, if the difference is greater than
50 percent, the amortization, half of it will be
over seven years and half will be over the life of
the asset. So that's why we toock out 3(a) and 3(b},
and we basically replaced it with our new approach.

Anybody have any questions or concerns
about that or how it would work? Okay.

We have left -- of course, in doing this
we have left the same language as far as when it is
over a seven-year per.od if the company stays out of
a rate case for that seven-year period, you know, it
will not be recorded on their books for ratemaking
purposes.

The last section, which is on Page 6 of
the handout, is subseqguent modification. And this

section we have changed because the way it's worded
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now it appears that it would affect both a negative
and a positive acguisition adjustment, and we
believe that -- well, first of all, again, we look
out the weord extraordinary circumstances, the term,
but we alsoc just left it and made it clear that it
would apply to a positive acquisition adjustment,
because subsequent modifications te the acquisition
adjustment really relate more to a positive. 1If
they're trying to show extraordinary circumstances,
and if those don't materialize or they go away
within a five-year period, then this will be
reviewed by the Commission, and that's what this is
pretty much saying.

As far as negative acquisition
adjustments, once they are determined and they are
on the books, they will remain on the books. There
is no, really, indication of a time when that might
be modified and taken ocut. So that's the only
change we made to Number 5, to Section 5. Does
anybody have any questions about that or --

Well, that pretty much sums up what we
have done to the rule, the changes that we have
made. And, again, like I said, we're not trying to
change the overall intent of the rule, we're just

simply trying to make it clear based on some of the
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things that we have experienced since the rule has
been in place and trying to clarify things.

I think Cindy now will talk about the
comment period and so forth. We do want -- really
do want to appreciate the fact that you all are
filing comments and that you are here to explain
them because it is very helpful.

Mr. Kelly.

MR. KELLY: I'm sorry, and I apologize. I
was reading something if you asked for any final
comments. The only other comment I was going to
make, again, consistent -- and, I'm sorry, J. R.
Kelly with OPC -- and it's part of our February 6th
filing, the clarification that we had in there about
any transaction or transition costs incurred in
connection with the acquisition of a system should
be expensed -- shall be expensed and not
capitalized. We will just let you know we are still
going to include that in our final comments because
as we understand -- as I understand it, and I will
say I -- that's consistent with Commission practice,
and as I understand it from my accountants, it's
consistent with GAAP. But we think that should be a
clarification, and if we put it in the rule then

there won't ever be any concerns that may arise down
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the road. So it's, again, the same language we
submitted on February 26th, and we'll put it in our
final comments again.

MS. CHASE: Okay. A&nd, of course, we will
consider that. The reason that we did not put it in
here is we believe that is really not the place for
it in acquisition, because this has to do with when
transfers are approved, when the acgquisition is
actually approved and the net book value is set.
Those costs would be The cost of the acquiring
utility. And if they were ever going to try to
recoup them, that would be in an upcoming, you know,
rate case or whatever, and it would be an issue
there.

So perhaps it's a good thing to have in a
rule, I don't know, but we just don't believe at
this point that it really belongs in this rule that
has to do with acquisition adjustments, but we will
take another lock at that.

MR. KELLY: I appreciate it. Thank you.

MS. MILLER: Are there any other comments
generally, or alternative suggestions that you all
would like to go over?

MR. WILLIAMS: John Williams with

Utilities Incorporated.
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Ms. Chase, could you go back over the
cases since the rule was adopted and what has
occurred?

MS. CHASE: Certainly.

MR. WILLIAMS: That went kind of fast, and
I would just like to hear that again, if you don't
mind.

MS. CHASE: Well, since the rule, which,
of course, is 2002, there have been no positive
acquisition adjustments approved. There have been a
number of cases where a positive acquisition
adjustment -~ where utilities have paid more than
rate base, but they have either not asked for it or
it has been denied, but nothing has been approved.

There have been six cases where a negative
acquisition adjustment results as a result of the
rule. Two of those the acquisition adjustment was
not recorded on the books, because they were within
that 80 percent of net book value window. The other
four, they were recorded on the bocks of the utility
and amortized over the five-year period consistent
with the rule.

MR. WILLIAMS: John Williams with
Utilities Inc. Did rate cases occur within the

five-year period?
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MS. CHASE: I don't know that, John. I
would have to look. 1I'm suspecting not, but I don't
know. I didn't look into that.

MR. WILLIAMS: I just would like to make
the comment that in today's environment staying out
for rate cases for five years 1s difficult and seven
years 1is practically impossible just given the
nature -- unless you have a lot ¢f growth or some
other thing, it seems an unreasonable period of time
to expect a utility to stay out from rate
adjustments just in the reality of the operation of
utilities, from our experience.

MS. CHASE: Well, yes, I think that would
be something a utility would have to weigh. I mean,
given that if it's -- like in your case, it wouldn't
be the only system the utility has purchased, but it
would just be a decision. At some point along the
way it would have been amortized over some period of
time. You certainly could come in for a rate case,
it's just that it would then be considered as part
of the test year, you know, at whatever point you
came in.

Any other comments?

MR. RENDELL: I'll be real brief. This is

Troy Rendell with Aqua Utilities Fleorida. We're
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here in full support of staff's proposed rule. We
think it's very fair, reasonable, and takes all
comments into consideration.

Just one quick point to the Office of
Public Counsel's comments on the transitional costs,
transactional costs. 1 believe that is already
addressed in the NARUC system of accounts, and I
think the utilities are required to becok that, so
any change there would require a change to the NARUC
system of accounts.

MS. CHASE: I'm sorry, Troy, they are
reguired tc do what?

MR. RENDELL: To record those as part of
the acquisition cost as part of the plant acquired.
So I would just urge the parties to look at the
NARUC system of accounts.

MS. CHASE: Do you plan to address that in
any subsequent commenzts to this workshop?

MR. RENDELL: We can, ves.

MS. CHASE: Okay. Thank you.

MS. MILLER: Any other comments or
alternative suggestions?

We've talked about next steps. Our plan
is to bring a recommendation for a proposed rule to

the Commissioners this summer. If you have
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additional comments that you want to place in
writing, please do so by June 21. And you can send
those to JoAnn Chase, again.

One of the things we have to do befcre we
-- actually the agency proposes the rule is a
statement of estimated regulatory costs, so we will
be addressing that. Craig Hewitt is here. He's the
staff person who will be working on that.

Any other comments or concerns? With that
we are adjourned.

MS. CBASE: Thank you.

{(The workshop concluded at 9:59 a.m.)
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