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I. INTRODUCTION AND WITNESS QUALIFICATIONS
Please state your name and business address.
David Fialkov, PO Box 15269 Washington, DC 20003.
On whose behalf are you testifying in the proceeding?
I am testifying on behalf of Americans for Affordable Clean Energy, Inc.
(“AACE”), as well as three of our member fuel retailer companies that have
also individually and jointly with AACE sought to intervene in this
proceeding. Collectively, I will refer to AACE and its fuel retailer member
companies as the “Fuel Retailers.”
Please describe further AACE.
AACE is a non-profit organization with members among Florida’s most
sophisticated suppliers of vehicle fuels that are currently investing in and
are otherwise eager to expand investments in electric vehicle (“EV”)
charging. AACE’s members include the three fuel retailer companies that
have jointly intervened in this docket with AACE: Circle K Stores, Inc.,
RaceTrac, Inc., and Wawa, Inc. Other AACE members operating in Florida
in the Florida Power & Light Company (“FPL”) territory include: The
Love’s Family of Companies (“Love’s”); QuikTrip Corporation
(“QuikTrip”); and TravelCenters of America, Inc. (“TA”). AACE’s
members are proud to provide fuel for all vehicle types, as well as other

goods, services, and conveniences, to the traveling public at existing and
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future locations throughout Florida and across the United States. Combined,
AACE’s retail members operate more than 1,500 gas stations, convenience
stores, and travel centers throughout Florida.

What is your occupation and by whom are you employed?

I am a Partner at Fialkov, Frend, and Goheen, LLC (“FFG Group”)
representing the fuel marketing and retail fuel industry. This representation
includes advocacy for the National Association of Truck Stop Operators
(“NATSOQO”), the national trade association representing the travel plaza and
truckstop industry, and the Society of Independent Gasoline Marketers of
America (“SIGMA”), a national trade association representing the most
sophisticated, forward-thinking fuel retailers and marketers in the country.
Those two groups represent between 80% and 90% of retail sales of motor
fuel in the United States today. FFG Group also represents AACE, and 1
function as the Executive Director of AACE, on whose behalf 1 am
testifying. AACE is comprised of a group of fuel retailers from national
trade associations that focus on EV charging markets and policies.
NATSO represents nearly 5,000 travel plazas and truck stops nationwide,
comprised of both national chains and small, independent locations. The
travel center industry — defined loosely as retail fuel outlets located within
one-half mile of an Interstate — is a diverse, sophisticated and evolving

industry that is positioned to meet the needs of all drivers traveling on the
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Interstate Highway System regardless of the fuel their vehicles use.
Although the industry was once tailored solely to truck drivers, it now caters
to the entire Interstate traveling public, as well as the local population.
NATSO advances the industry’s interests by influencing government action
and public opinion on highway issues such as commercialization, tolling,
and truck parking, and represents the industry on environmental and energy
issues.

SIGMA represents a diverse membership of approximately 260
independent chain retailers and marketers of motor fuel. Founded in 1958,
SIGMA is the national trade association representing the most successful,
progressive, and innovative fuel marketers and chain retailers in the United
States and Canada. In addition to a sophisticated, dynamic advocacy
operation, SIGMA also delivers first class education and other content to
members on trends and news affecting the industry.

Please summarize your work for these trade organizations.

I have represented the retail fuels industry in a variety of roles since 2010.
Today, I lead efforts and advocate for members on legislative and regulatory
issues, while also providing education on legal and policy issues affecting
the industry. The downstream fuel sector, representing the wholesale,
distribution, and retail segments of the transportation energy value chain, is

unambiguously fuel agnostic. The associations I represent firmly believe
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that the most expeditious and economical way to diversify transportation
energy technology is through market-oriented, consumer-focused policies
that encourage our membership to offer more alternatives and lower prices
for consumers. 1 work closely with federal policymakers who seek to
achieve a transition to lower-carbon and zero emission transportation
energy.

Please state your educational background and experience.

I previously worked as a senior associate in the Government Affairs and
Public Policy practice at Steptoe and Johnson LLP in Washington, D.C.
Prior to that position, I graduated with honors from George Washington
University Law School after receiving my B.S. summa cum laude with
highest honors from Clark University in Worcester, MA.

Have the Fuel Retailers participated in previous Florida PSC
proceedings?

Yes. Last year, AACE, Circle K, RaceTrac, and Wawa were granted
intervention in the Duke Energy Florida, LLC rate case, Docket No.
20240025-El, as well as in the Tampa Electric Company rate case, Docket
No. 20240026-EI.

Did you provide testimony in those other Florida rate cases?

No, given the issues in those cases, we felt it was not necessary to provide

testimony in order to address our issues. However, I have testified on behalf
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mechanisms and rate changes. Each Fuel Retailer will be impacted
differently, based upon the size and number of locations within the FPL
service area, but each location within FPL’s service territory will be
adversely impacted if FPL’s proposals are all approved. FPL bears the
burden of proof in these proceedings to substantiate its return and its
specific rate increases. I note that there are a number of other parties in this
proceeding who are better equipped to challenge FPL on its return and rate
proposals, a process we support. While each AACE member company will
continue its own assessment of the specific impacts of FPL’s requests on its
operations, at this time we will not duplicate the efforts of the other parties,
and instead focus on the specific EV charging issues impacting the Fuel
Retailers.

How do FPL’s proposals impact the Fuel Retailers’ EV charging
services?

FPL currently has several different pilot tariff programs involving EV
charging services that were discussed in Mr. Tim Oliver’s direct testimony,
beginning at page 34. First, there is the FPL Utility-Owned Public Charing
(rate schedule UEV or the “UEV Tariff”), that allows FPL to provide FPL-
owned charging stations and collect fees for such usage. The availability of

FPL-owned EV charging ports was significantly expanded in the 2021 rate
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case settlement,® which authorized an investment of up to $100 million over
2022-2025. Second and third, there is the Electric Vehicle Charging
Infrastructure Riders, including the General Service Demand (“GSD-1EV”)
and the General Service Large Demand (“GSLD-1EV”) tariffs, which
enable third-party investment in public charging stations. These three pilot
tariffs were approved for a five-year period, that will run through the end of
2025. There is also an EV Home Program pilot and a Commercial EV
charging program that enables homes and certain commercial businesses to
install FPL-owned charging equipment at their homes for personal vehicles
or at certain commercial business for use by commercial fleet vehicles.

The Commission Should Reject Making the UEV Tariff Permanent.

Please summarize what FPL proposes to do with the UEV Tariff.

FPL is requesting to make the UEV Tariff permanent and increase the
charging fee from $0.30 to $0.35 per kWh, which it says is a market-based
rate “comparable to the EV pricing options offered by non-utility
providers,” which FPL asserts is effectively approximately $0.43 per kWh.
(Oliver Direct, page 36.) Overall, FPL claims that based on current
utilization trends, “the costs of the chargers will be fully offset by the

revenue.” (Oliver Direct, page 36.)

¢ Docket No. 20210015-EI, Order No. PSC-2021-0446-S-El, Final Order Approving 2021
Stipulation and Settlement Agreement, December 2, 2021 (“2021 Settlement Order”).
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requirements, is unreasonable, since going forward there will be a

completely new, and different set of rules.

You noted that Mr. Oliver has testified that the cost of the UEV

program will be offset by the revenues. Why is this important?

It is very important because the Florida Legislature in 2024 amended

Florida Statutes Section 366.94, to create a new subsection (4), which

provides:
Upon petition of a public utility, the commission may approve
voluntary electric vehicle charging programs to become effective on
or after January 1, 2025, to include, but not be limited to, residential,
fleet, and public electric vehicle charging, upon a determination by
the commission that the utility’s general body of ratepayers, as a
whole, will not pay to support recovery of its electric vehicle
charging investment by the end of the useful life of the assets
dedicated to the electric vehicle charging service. This provision
does not preclude cost recovery for electric vehicle charging
programs approved by the commission before January 1, 2024.

By asking the Commission to make the UEV Tariff a permanent offering,

this request is subject to this law. As such, FPL bears the burden of proofto

demonstrate that by the end of its useful life of the assets, the general body

of ratepayers will not pay for this program. Given the flawed assumptions
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AACE members’ commitment to the implementation of EV charging
infrastructure. However, the risk that such commitments would be undercut
by making the FPL UEV Tariff permanent has raised significant concerns
from AACE members now confronting whether to continue to invest private
capital in Florida only to compete with investments subsidized by monopoly
ratepayers. Remember, even if the program were to comply with Section
366.94(4) such that there would be cost recovery over the life of the asset,
it still means that for many years monopoly ratepayers are subsidizing the
service. This would create an insurmountable competitive disequilibrium.
All owners and operators of publicly accessible fast charging stations
should operate with the same competitive risks and access to electricity rates
on a level playing field. Continuation of this Tariff will have a chilling
effect on the Fuel Retailers and would likely force AACE members to
prioritize investments in other markets.

What do you believe would be a better means to accelerate EV charging
accessibility within Florida?

I believe Florida can achieve its EV acceleration goals on a faster timeline,
and more economically, by leveraging both private investments and existing
sites to increase EV charger availability. AACE members currently operate
more than 1,500 fueling stations within the state, and AACE members have

a strong and proven interest in updating these stations to include EV

14
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Do you believe fuel retailers such as AACE members have an important
role in accelerating EV charging accessibility?

Yes, absolutely. The retail fuel industry is an indispensable asset for
lowering the carbon footprint of transportation energy in the United States.
Many retail fuel companies are capable of single-handedly eliminating
range anxiety either nationally or in the regional markets where they are
located. EV charging availability at existing fuel retailing locations would
mean drivers do not need to change their habits if they choose not to — they
can refuel on-the-go at the same convenient locations that they do today.
While a use-case exists for customers to charge while running errands or
staying at larger commercial complexes for extended periods, there remains
a significant need for on-the-go refueling services, including close to major
interstates and in urban environments where local residents don’t have
consistent access to overnight parking.

And unlike utilities, fuel retailers are effectively surrogates for the
consumer in that they identify the most reliable, lowest-cost transportation
energy available, and deliver that energy to every community in the country.
In so doing, they compete with one another on price, speed, and quality of
both facilities and service. To have any chance of being successful, the
refueling experience for alternative fuels should be as similar as possible to

today’s refueling experience.
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Perhaps most importantly, customer demands and competition drive retail
fuel companies’ continual innovative evolution. The most successful fuel
retailers today have already embraced a changing culture, shifting profit
centers to healthy food and beverage options, as well as offering Wi-Fi,
convenience shopping, and security. They are prepared to continue evolving
with their customers and with policy. In addition, retailers are uniquely
positioned to identify maintenance problems with a charger and seek to
remedy those problems. For example, EV chargers located on fuel retail
stations would be staffed on a 24-hour basis, providing a customer with the
opportunity to engage with a staff person to answer questions and identify
issues. Furthermore, as new, faster charging technologies come to market,
retailers will be forced to promptly invest in those technologies in order to
compete. It is not clear that utilities, such as FPL, will have the ability to
nimbly respond to changing markets, technologies, or consumer preferences

regarding location and amentities since this is not their primary business.

18
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The Commission Should Make Permanent the GSD-1EV AND GSLD-

1EV Tariffs.

Please summarize what FPL proposes for the GSD-1EV and GSLD-
1EV Tariffs.

FPL is requesting approval to make both of these tariff offerings permanent.
These are the tariffed services that the Fuel Retailers utilize for their EV
chargers in order to make EV charging services available to the public.
Have there been any issues with use of these tariff services by the Fuel
Retailers in order to offer EV charging to the public?

Our AACE members who currently offer EV charging services have not
reported any issues with utilization of these two tariffed services. We have
no objection to making these tariffs permanent, so long as the rates are fair
and will ultimately help promote the deployment of EV chargers.

But while the rates our members pay are very important, as I have also
discussed, reasonable rates to the Fuel Retailers are ultimately wr fair rates
if FPL is relying upon its monopoly ratepayers in order to be able to
subsidize its EV charging service. The Commission now has a clear
legislative mandate to protect FPL’s monopoly ratepayers from this

happening.
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Other EV Pilot Tariffs.

What other EV-related tariff offerings does FPL provide?

FPL has an EV Home Program in which FPL provides an EV charging
device at a person’s home. FPL also offers a Commercial EV charging
program for businesses desiring an FPL EV charging station for the
business’ fleet vehicles. FPL is proposing to make adjustments to both
programs, both to change rates and to make the Commercial EV program
more widely available.

Do you support the proposed changes?

We are still assessing these services. But in any case, FPL should not be
offering these services if they are being subsidized in any way by the general
body of ratepayers.

EV Investments for Education and Technology and Software.

What is FPL seeking in the way of additional investment authorization
for EV education programs as well as for EV related technology and
software?

FPL is seeking approval of $5 million annually to invest in technology and
software and $1 million for educational programs.

Do you agree with these requests?

No. FPL is in the business of providing electricity. Providing counseling on

EVs, a total cost of ownership calculator, ride and drive events, and various
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other educational programs pertaining to EV use and ownership is
completely unrelated and unnecessary. The are numerous other sources for
this type of information. These expenses should be rejected.

II1. CONCLUSION
Please summarize your recommendations for the Commission.
Overall, with respect to the base rate increase and the requested rate of
return, [ urge the Commission to set fair and reasonable rates based upon a
fair rate of return. With respect to the EV issues raised by FPL in this
proceeding, I recommend that the Commission:

e Reject making the UEV Tariff permanent.

e Approve continuation of the GSD-1EV and the GSLD-1EV Tariffs
at affordable rates that will enable public providers of EV charging,
such as the Fuel Retailers, to economically offer such services to the
public.

e With respect to the EV Home Program and the Commercial EV
Program, continue these programs only if the revenues associated
with them recover their costs without imposing any costs on the
general body of ratepayers.

e Reject the requested $5 million for technology and software and the

$1 for education.
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I Q. Does this conclude your testimony?

2 A. Yes.
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