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BEE-"ORE THE fLORiDA PUBLIC SERVICE COMMISSION 

In re : Investigation into Affiliated ) 
Cost-Plus fuel Su pply Relattonships ) 
of flortda Power Corporation - Phase II) 
fPC ' s Cross-Motton for Reconsideration ) 

) 

DOCKFT NO. 860001-EI-G 
ORDER NO. 22387 
ISSUeD: 1-9-90 

The followtng Commissioners part1cipated in the disposiL1 o n 

ot Lhis matter : 

MICHAEL McK . WILSON, Chairman 
THOHAS t-1. BO::ARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

ORDeR DENYING FLORIDA POWER CORPORA_T_!_ON..:._§ 
CROSS-i·10TION fOR RECONSIDERATIOl~ 

BY THE COt-1111 SS TON: 

BACKGROUND 

In february, 1986, we opened Docket No. 860001-EI-G tor Lhe 

purpose cf invl"'stigating lhe affiliated co::;L-plu., iut>l supply 

relationships between florida Power Corporalt.Hl (FPC) and Tampa 

Electric Company (TECO) and the1r respecltve atftlldLc<.J tu::.l 

supply corporations. Also, in February. 1986, •.-~e es abl ished 

Docket No. 860001-EI-F 1n Order No . 15895 fot the puq>J.;:.e 0 1.: 

determining why FPC ' s cost to ransporL coal by tt:s atttlia t:?cl 

wa erborne system exceeded its costs to ranspor coal by 

non-affiliated rail. In s ptember, 1987, we issued Order No. 

18122, wh ich r emoved TECO from Docke 860001-EI-<.;, establtshed 

Docket No . 870001-EI-A for hearing he 1ECO issues, 

con so 1 ida Led the two FPC issues (or hear 1 ng 1 n DocktH flo . 

860001-E l -G and closed Docket No. 860001-EI-f. 

By Order No. 18982 , 
bifurcate the hearings 

issued on March 11, 1988, we dectc.Jed ·o 
in this docket as fo !lows: (l) he 
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policy issue of whether a market pr1ce s andard should be 
imposed on he recovery of costs for goods and se rv1ces 
purchased (rom rtffillated companies and (2) the separate issue 
of whether any of the montes FPC had recovered throug h tts fuel 
and purchased power cost recovery clause l o r goods and se rvices 
purchased from affiliates trom 1984 o date had been 
imprudently o r unreasondbly incu([ed Jnd should , therefore , be 
refunded to tts customers . Hearings o n the poltcy issues in 
t his docket '"'ere held on t-1ay 11-13, 1988. Heart ngs on the 
prudence issues in this docket WL!Ce held December 14-16, 1988 
1nd Aprll 19, 1989. Order No . 2 1847, conlatntng our dectstons 
rn t he prudence issues, was issued September 7, 1989. 
0ccidcnta l Chemtcal Company (Occidental) and C1tizens of the 
Slate o t Flooda Publif Counsel (OPC) filed motions tor 
recon sid~ r~ti on o n Se~tember 22, 1989. These motions were 
considered 1 our October 17, 1989 Agcnd <J Confe renc~ . Flonda 
Power Co tpora 10n l1led a c ross-motton tor reconsidetdtion on 
Octo be r 3 , 1 9 8 9 . 

DISCUSSION 

First, we find that we need not reconsider our dectsion 
that Electnc Fuels Corporation ' s (EFC) acquisit:ion o l an 80"t. 
interest in the Dulcimer coal reserves wa s not based on 
sufficient i1vestigation and economic analysis and hal , by not 
doing S..), E'FC bore the risk that coal from the ptopetty could 
not be econom1cally mined. Florida Power ' s cros.:.-rrotion 
presents no new evidence which wa s not considrred by his 
Cornr1ission. The record indicates tha EFC should havl! 
conducted additional research o n the Dul cim-.r re::.crve~ prior o 
its purchase. Such add1t1onal s ud1cs '""ould h1ve bt~ et 
defined he economics oC the property and reduced the rtsks ~o 

EFC. EFC chose to purchase the property based on Weirco·s 
prel1minary reserve est1mate and the fact Nei reo thought coaL 
production would be economic. We wer e cot t ec- wht"n \-le 
determined hal EFC... should have con1 ucted addittonill t 'iCarch 
o n the Dulcimer reserves pnor to 1ts purchase and Lhdt EFC 
accepted the risk hat coal could not be produced (rom he 
properly at a compet1 iv~ pr1ce. 

Wp further find that we need not recon s tder out d'Ctsi n 
t hat E.rC did not conduct a formal solic1 ation ot he 
compliance coal market in 1979 or 1980 and Lhat EFC ' s cons ant 
communic1tion '""ith coal companies did not consL · ule such a 
so licitalton. Florida Power ' s cross-rnoL1on presents no nc~' 
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evidence which we did not previousl y constder. FPC ma1 n ta 1ns 
t hat EFC ' s constant communication with coal supplier s LS the 
s ame JS conducting a formal solic italton . We find Lh...t Lt LS 
not . FPCs Wi ness He lle r estHLed h a it a btd sollcita tLon 
ts no consumm~ted , the 1nfo r ma 10 n should nut be used as an 
indicator of the market. He fur her Lesllfied Lhal rl coal 
company' s bid only t e t lec s Lhe1 1 tnt tial negottal tng 
pos 1t1o n . Even if commu n tcaLion with suppliers d1d consL 1 u te 
a bid solic1tation, t here wete no negoL1at1on s w 1 h the 
suppliers to de ermi ne ac ual prices. Thus we wtll not 
reconsider our findtng hat Ere did not conduc a proper 
;olicita ion of the comp l iance coal mar ke Ln 1)7Q or 1980 . 

We also find that we need no reco nside t ou r deciston that 
the complia nce coal mcH kc c h anged from a sellers · ma rket 1n 
1978 o an unstable market 1n the period 1971 hrouqh 1'381 .1 nd 

ha tluCi ng h1s unstable period 1 Has ...anclear :Nhe her 
comp liance coal prices woul d ri:ie, fall r level o tf. FPC 
nf ters no new ev1dence in its c r oss-reot1on . FPC tlo•s not 
disag tec with the Commission' s resolu ton o t his issu• . 
llowcvcr , FPC mai n tai ns t hat it would hdv' been tca:;ou.lhle t~t 

F;Fc to believe 1n 1980 h a t the cornp l1ancc COdl ·nurkc was 
sttong and Lhal complianc coal pd ces would cont1nue t o ri::.c. 
We find that the o n ly pruden way to judge t he mJ t ke• 
condil.i o ns JE 1980 wa s o conduc a f o rmal bid solicitJLion. 
EFC did not do so . We find, Lhcrefote , hal our dcc1sion on 
t his issue was cot tect. 

Netther neerJ we reco nsider o ur dectsion t hol HC ' ..:> 
cost-p lu s contract.: with Powell Hou nt.:a in Joint V~nlure (P'·1JV) 
was no reasonable in llqht of the u n s able coal 11arket an l 
uncJ nswe r ed ques t1 ons c o ncern1ng he t=>co nom1c viabi llLy t r th~ 
Dulcim~r reserves when purchased . F l or 1da Power has offered no 
new ~vtdence in its cross-motion for reconsidera ion. FPC 
ma inlatns that 1t was reaso nable in 1980 t or EFC o assure Lha 
compliance coal pnces would rise. Because ot thFs , wa s 
prudent f o r EFC not to include a ma rke reopener tn he PMJV 
contract. The record indicates tha lhe compltance coal marke 
was t n decline and that the prudent way Lo determtne this w."s 
to conduc a formal bid solicitat i o n. EFC did not conduc ' 
fo r mal bid so licita ti o n. we tind hal EFC s hou ld havt:! had 
sert ous concerns abou Lhe $17/Lon d ifference bclwePn 
production cost estimates prcpatld by Weirco . an indepl!ndenl 
con sult ing fHm, and AmvesL . EFC ' s par ner in Lhe Powell 
t-1ounti1in Joint Ven urP. We wet e co rtecL , herefo rc, when ~-t! 
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detetmined that EFC was not prudent when it entered a long- cern 
cost-plus conttact wi h PMJV wt hout a market reopener. 

We furthe r find that we need not reconstder out adoplton of 
the OPC ' s Finding~ o l Fac and Conclusions o l Law. 
Essentiall y, FPC requ~st s that w~ reconstder out adoption of 
opc ·s proposed findings o f tac and conclustons or law because 

hey . ..,ere no submitted in s rict compliance of Rule 25-22 .056, 
Flor1da Adm1nistrative Code. FPC 1lso maintains that the 
proposed findings and conclustons ot law catse tssuec;; outside 
h~ preheart ng orde r and ace tn subst~ntial part unsuppor ed by 
he record as a whole. FPC correctly potnls u Lha OPC ' s 

proposed ftndtnqs and conclusions of law are not p tescn ed tn a 
docum•n s'pa cate trom all other post-hearing memcr1nda nnr are 

hey consecu ively numbereo {1-200}. 

Rule 25-22 .05 6 , Florida Admintstrative Code , au hor17.es Lhe 
pr•'sidiog otficec to rule upon proposed finding., 'nly .. t-1hen 
1 tled in contormance wtth th1s tule." We find hlt opc·s 
• i 1 inqs are tn substantial -conformance" with the requirements 
ot the rule . We agree w1th he OPC ' s asser ion hat he tltle 
to its brief clearly tndicaled Lhe presence of hctr .. proposed 
tindings" thus mittga tng any harm or prejudic~ o IP pat tes 
ot Lhts proceeding. we also nole that Sec ion 120 . 57 
(l}(b)(4) , Florida StaLules , provides t hal a patLy sllnll hwt:~ 

an .. oppottunity . . . . to s ubmil p r o posed findtngs oC tact .... ·· rn 
addition, it ts clear that we dte cequired to ansHet ptopl)s ·~d 

findings by both statute and case law. 

FPC also suggests that under Rule 25-22.056. Fl o t td 
Administrative Code , the prehedrtng offirer n~veL invll.t~d or 
provtded lor proposed findi ngs of LacL or conclusion:.> 0 1 la· .... 
t rom the par ies . We do not agree with FPC's sugq•~S ton !.ha 
the preht!aring officer must invite the submissl< n ot P' r ·~d 
Cindinqs o f tact or conclusions of law. On he con 1c11y, ·>~e 
t ind tha under Ch pter 120 , Flortda Slatules, J pa :- y J il 

120.57 p Loceedinq has a right to submt proposed findings or 
fact o r conclusions ot law. 

ftn.:llly, FPC argues that many of OPCs proposed ttndtnqs ot 
t ac and conclusions of law are no supporled by the recot<.l tJ 

~re modified o r contrad i cL~d by o h •r estimony. rn SLppo r ot 
its P<">i ion , FPC d1scusse~ severa l ~pacific i n stances nd lht.r1 
tn App1~ndix A of theJr Cross-1-10 ton includes a lisl Of finrlirliJS 
Ot l C! dnd COnclusions Of law Whl t:h lhPy ma1nlain ace IOOditit:d 
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3nd contrddtc ed by the evtdence or ldck thereot 1n the 
record. We have rev t cwed each OL he i urns tatsed by FPC and 
ran und no ceason to teconstdec our pCl o r rulings on OPC's 
proposed findings of t ac and conclustons ot law . 

\o.Je find that we proper l y consid~red the testtmony .Jnd 
~vtdence presented dur1nq lhe cour ... ~ O L tills ptoceeding and 
reached decistons o n the issu es r atsed whtch He embodied in 
Order No . 21847 . If a patty dtsagrees wi h o ur decistons o n 
ce rtatn lS'iues then that party nay li kely di s agree wtth the 
underlytnq tac·s or conclusions of law which support the 
decision . Howeve r, our dectsions embodied tn Ordet No . 21847 
JCe suppoc ed by the record in thts proc~cding Jnd the tindtngs 
J ( fac 'lnd conclustons o t law wh ich we adop ed te also 
~ uppoctcd by the test1mony a nd documen ary ev1dcnce in he 
r~cord o f this proceedinQ. 

In constdecation of the foregoing , it is 

ORDERED that Florida Powe r Co r poration' s 
Reconsideration filed on Oclober 3 , 1989 is 
discussed in the body o t thts Order . 

Cross-i·1ottc n r o~ 
hereby l!IILUd dS 

ORD~RFD that this dock~l 

i n which l o f 1 1 e a pet i t i on 
appeal if such action is not 

be closed afler he Lime has run 
for reconsideration o r notice of 
aken . 

By ORDER oC th Flot ida Publ1c Servicl! Commtsston. 
his 9 th day o f J ANUARY --= 1990 . 

and RcpottlnCJ 

( S E A (,) 
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NOTICE OF JUDICIAL REVItW 

The Florida Publ1c Service c mmiss1on is required by 
Section 120.59(4), FloClda Statues, to not1fy parties o f any 
administralive hearing or judicial review ot Comm1ssion o rders 
that is available under Sections 120 . 57 or 120 . 68 , Florida 
Statutes , JS well as he proceducus and time limtts that 
appl y. This notice should not be construed to mean all 
requests for an adm1n1strative hedling or JUdtcial revie\" wtll 
be granted or result in the relief s~uq ht. 

Any party adversely atfected by the ComrntSSlon's final 
action in this matter may request judtcial tCvtew by the 
flooda Supreme Court 1n the case of an el~ctric, gds o r 
teler'!hone utility or the FHst District Court of Appeal 1n the 
case of a water OL sewer ulillty b y Cilinq a not1ce oL Jppeal 
·.·nth the Director , Div1s1on of Records and Repot ing and tllinq 
1 copy of the not1cc .Jf appeal and the t1ling tee wt h the 
appropriate court . This t1l1ng must be completed within thirty 
(10) days after the issuance of this order, pursuant.: to Rule 
9 . 110, Florida Rules ot Appellate Procedure . The not.1ce or 
lppeal must be in the form specified in Rule 9 .900(a), flooda 
Rules of Appellate Procedure. 
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