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BEFORE THE FLORIDA PUBLIC SERVICE C0~1ISSIC~ 

In r e : Proposed Tariff Filing by ) DOCKET NO. 890505-TL 
Southern Be ll Te lephone and Telegraph ) ORDER NO. 22489 
Company to restructure and reprice ) ISSUED : 2-1-90 
private line nod special access services ) 
and to waive nonrecur r ing c harges for ) 
high capacity serv ices . ) _______________________________________ ) 

QRO~~ANTING SOUTHERN BELL TELEPHONE AN~LEGRAEtl 
~NY'S R~OUEST FOR SPECIFIED CONFIDENTIAL 

CLASSli:.l...CATION Of AND A PERI1ANENT PROTECTIVE ORDER 
FOR THE HATERIAL CONTAINED IN 00Cl]J:1ENT NO 1 7976-89 

REQUIRING SOUTHERN BELL TO PRODUCE TH~DQCUMENTS 
~QUESTED BY PUBLIC COUNSEL REGARDING THE PRICE 

ELASTiCITIES OF DEMAND FOR ITS PRIVATE LINCL 
S~AL ACCESS SERVICES IN THE OTHER THREE STATES I N vlH ICH 

s.Ql.JTII~RN BELL OPERATES AND ITS INTERSTATE JURISDICTION 

1 I Backq round 

Southern Bell Telephone and Telegraph Company ( Sout he rn 
Bell or the Company) fil ed , on March 31, 1989 , r evi ions lo its 
Acc~ss and Private Line Ta ri ffs which r estructure both private 
li ne and special access line services . On Hay 31 , 1989, the 
O( (ice of Publ ic Counsel (Publ i c Counsel) served a Reguest___f.Q_r 
Pr.®uction of Documents on Southern Bell. In r esponse , 
Southern Bell filed its Resoonse and Obiections to Public 
Counse l ' s Request for Production of Documents and Motion f oa;: 
Protective OrdJU on June 30, 1989 . In that Response, Southern 
Bel l stated that it would p roduc~ , subject to ils general and 
speci fie objections, a 11 documents it cons ide red to be 
"nonproprietary relevant documents" for inspection and copying 
on July 3, 1989. Southern Be ll objected to produci ng some of 
the documents r e quested by Public Counsel because it asserts 
they are propri eta ry and confide ntial business information 
that , if d isclosed , would cause the Company harm . Southern 
Bell also objected to producing some o f the documents r equested 
by Public Counsel regarding the p r ice elasticity of demand f or 
its private line and special access services in the three 
sta t es other than florida in which it operates and for its 
inlerstate jurisdiction because it states they are not rele vant 
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t o this proceeding. On July 20, 1989, Public Counse 1 fil e d its 
C.i..t.llens' f!lotion to Compel and Request for In Camera Inspection 
of Docum~ requesting the Commission to r e quire Sou thern Bell 
to produce the balance of the documents responsive to Public 

Counsel's POD. Southern Bell then fil e d a foloti o n f o r 

Preliminary Protec tive Order on July 21, 1989 , requesting that 
the documents now included in Document No. 7976-89 , which 
contai n info rmatio n on Southern Bell's intraLATA t o ll r e venues 
and the price elasticity of Sou t hern Bell's intrastate private 

line and specia l acces s services, be protected from public 
di~c losu re for a pe ri od of 21 days. This was to allow Public 
Counsel lo obtai n possessio n of the documents as quickly as 

possible , while Soulhern Bell had additional time to file a 

r e quest for specified confidential classification. On August 
1, 1989, Southern Bell filed a ~sponse to Public Counsel · s 
MQtiQD_fo r an Orde r Compelling Southern Bell to PrQD uce Certain 
PO_CUllliWU . In its r esponse , Southern Be 11 argues that the 

Commission should d eny Public Counsel· s motion to compel and 
request for an in came r a inspection because the documents 

r equested by Public Counsel are irrelevant to this proceeding 
and there is no nee d for an in camera inspection to determine 
this. Southern Be ll asserts that, because these document s 

relale to the price e las ticities of d emand of their private 
line, special access, a nd toll and switche d access se rvi ces in 

three o ther states and their interstate operation , lhe y are nol 
r e levant to this Florida tariff filing . Subsec uently , on 

Augus t 8 , 1989, Southern Bell filed a Nolion for c.t PermJ ne.n.t 

Protective Order providing mo re detailed justification f o r its 
r e quest for a protecti ve order for and specified confidential 
class ifi ca tion of highlighted portions of the d ocument s 

inc luded in Docume nt No. 7976-89. On Augu s t 21 , 1989, Public 
Counsel filed its Citizens ' Response and Oppos itio n to Sout he rn 

e_ell ' s t1o tion f o r a Permi\neot P:otective Orde r stating its 
pos ition that thi s inforn ation should not be e xempt from the 

Public Reco rds Law because this is "basic information needed t o 
evaluate the r evenue impact o f South~rn Bell' s fi ling" and that 

Sout hern Bell did not r equest such confidential classification 
f o r this type of informa tion in Docke t No . 88006 9- TL . 

2. R.eques t _(Q r Specif 'ed Co nfidenti a l 
!20kllrnent No. 7679 - 86 and Permaoenl 
!Qr~e Documents ~ontained Therein 

Classification of 
Protes;. .. t .i ve Order 

Florida law provides, in Section 119.01, Florida Statutes, 
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that documents submitted to governmental agencies shall be 
public records . The only exceptions to this law are s pecific 
slatutory exemptions and exemptions granted by governmental 
agencies pursuant to the specific t e rms of a statutory 
prov1s1on. This law derives from the concept that government 
should operate in the " sunshine .·· In the instant rna t ter, the 
value of the examination and utilization of the information 
contained in these documents by all parties must be weighed 
against the legitimate concerns of this Company regarding the 
disclosure of business information that it considers 
proprietary . It is our view that the burden to be met by one 
requesting a protective order or specified confidential 
classification of documents submitted during a proceeding 
before this Commission is very high . 

I n support of its request for a permanent protective order 
and its reques for specified confidential classification of 

I 

the highlighted portions of these docuMents, Southern Bell 
asserts that this is proprietary, confidential business 
information containing sensitive market data. The Company I 
states that the highlighted portions of these documents provide 
specific inform1tion regarding Southern Bell ' s i ntraLATA toll 
r evenues and the price elasticity of Southern Bell's intrastate 
private line and special access services. Therefore, the 
Company has requested specified confidential classification for 
this information, pursuant to Section 364 . 183 Florida 
Statutes , and Rule 25-22.006, Florida Administrative Code. 

Document No . 7976-89 consists of two documents. The 
first, Document No . l (Estimation of Service Demand and 
Revenue) , provides information on the effect of the private 
line/special access restructure on the demand for private line 
services as well as other services which are cross-elastic with 
private line. Southern Bell claims that its competitors could 
benefit from this specific rna rket data because this would be 
tantamount to providing free market research for them. 

Document No. 2 consists of specific customer studies on 
intraLATA toll service customers ' calling habits and the 
message toll service (MTS) revenues Southern Bell expects to be 
produced by lhe reduced rates Southern Bell will propose in 
this docket . Southern Bell states that the highlighted 
information is a trade secret and that Southern Bell would be 
providing free market research to its competitors . 

I 



I 

I 

I 

ORDER NO. 22489 
DOCKET NO . 890505-TL 
PAGE 4 

Pursuant to Section 364 . 183 , Florida Statutes, and Rule 
25-22 .006, Florida Administrative Code , it is the Company's 
burden to show that the material submitted is qualified for 
specified confidential classification . Rule 25-22.006 , Florida 
Statutes , provides that the Company may fulfill its burden by 
demonstrating that the information falls into one of the 
statutory examples set out in Section 364.183 , Florida 
Statutes, or by demonstrating that the information is 
proprietary confidential information the disclosure of which 
wil l cause the Company or its ratepayers harm . 

Regarding Document No . 1 , the Company has demonstrated 
that it is experiencing some degree of competition in the 
ma rkets for these services which are cross-elastic with private 
line. Public disclosure of this information would harm 
Southern Bell, the Company asserts , by providing the benefits 
of its market research related to these services to its nascent 
competitors. Therefore , its allegations that it would suffer 
ha rm from disclosure of this research are reasonable . 

Regarding Document No . 2 , the Company has asse r ted that 
this market research data is a trade secret . Trade secrets are 
one of the statutory examples set out in Section 364.183 , 
Florida Statutes. Southern Bell asserts that the highlighted 
portions of these documents fall into the category of trade 
secrets because the Company has expended a great de t l of time 
and money producing them, because the Company guards its 
c onfidentiality , and because this data would be of value to its 
compe t i tors. 

Trade secrets are defined in Sections 688 . 002 and 812.081, 
Florida Statutes. Section 688.002, Florida Statutes, states 
that information that is not readily ascertainable by persons 
who could obtain economic value from its disclosure is a trade 
secret . Section 812.081 , Florida Statutes, states that 
information that would provide a business with an advantage 
over those who do not possess it is a trade secret . This type 
of market research data does not fall into the category of a 
trade secret because any company could, if it chose to , perfor m 
this type of market research. In this sense, t his information 
is "readily ascertainable . " Although we do not find the 
Company's assertion that this information constitutes a trade 
sec ret to be persuasive , we will grant this information 
spec ified confidential classification because the Company has 
demonstrated that it is proprietary confidential business 
information, the disclosure of which would cause the 
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Company harm. 

Upon r e view of tho Company's request and the documents, we 
find that Southern Bell has carried its burden of showing that 
the highlighted portions of the material contai ned in Document 
No. 7976-86 is qualified for specified confidential 
c lassification pursuunt to Section 364.183, Florida Statutes, 
a nd Rule 25-22 . 006, Florida Administrative Code. Accordingly, 
the highlighted portions or those documents shall be e xempt 
from the requirements of Sect ion 119.07 (l) , Florida Sta Lutes. 
Therefore , Southern Bell's request for a permanent protective 
o r de r is granted. However, Public Counsel shall be pro vided 
t his information on the condition that it maintains its 
confidentiality. 

3. f.Wl1j c Counsel's Request for 
Documents Not Yet Produced 
Determination of Relevancy 

In Camera Inspection of 
by Southern Be ll for 

I 

Public Counsel has requested that thi s Commission perform I 
a n in camera inspection of the documents that Southern Bell has 
not yet produced on the basis of their irrelevance to this 
proceedi ng. An in ca!IU!.U inspection is not necessa ry for this 
Preheari ng Officer to make a d ecision r ega rding the relevance 
of these documents. Based upon the plead i ngs that have been 
filed , it appears that information r egarding the ( lasticity of 
demand for Southern Be ll's private line/spec ial access services 
1n the other three states and in its interstate jursidiction 
may have r elevance to the reasonable ness of the Company's 
decision not to consider t his factor in the instant tariff 
filing. Therefore, Southern Bell s hall produce these documents 
within the ne xt 20 days. If Southern Bell believes that a 
request for specified confidential classification is necessary , 
it may file such a request . Howe ver , all further requests for 
confidential treatment of material in this proceeding shall be 
consistent with the requirements se out in Order No. 22465, 
issued Janua r y 24, 1990, in this matte r. 

Base d on the foregoing, it is , therefore, 

ORDERED by Commissioner John T. Herndon, as Prehearing 
Officer, that the request for specified confidenti al 
c lassificatio n fil e d by Southern Bell Telephone a nd Telegraph 
Company f o r the highlighted portions of the documents contained I 
in Document No . 7976-89 is hereby approved . It is further 
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ORDERED that, by implication , Southern Dell ' s motion for a 
permanent protective orde r is hereby granted regarding the 
highlighted po rtions of the documents contained in Document No. 
79 76- 89 and, the refore, the highlighted portions of those 
documents shall be kept confidential, pursuant to Section 
364 .183, Florida Str tutes , and shall be e xempt from the 
requirements of Section 119 . 07(1) , Florida Statutes. It is 
furt he r 

ORDERED that Public Counsel sha 11 be provided the 
info rmation contained in Document No . 7976-89 on the condition 
lhat it maintain the confidentiality of the highlighted 
po rtions thereo f . It is further 

ORDERED that Southern Bell shall produce the documents 
r e quested by Public Counsel r e garding the price elasticities of 
demand for its private line/special access services i n the 
ot her three states in which it operates and in its interstate 
ju risdiction within 20 days from the issu ance of this Order. 
It is further 

ORDERED that, by implication , Publi c Counse 1 ' s mot ion to 
compel is here by granted . It is fur ther 

ORDERED that if a protest is filed wi thi n 14 days o f the 
date of this Order , it wi 11 be reso 1 ved by the appropriate 
Comr..ission pane l pursuant t o Rule 25-22 . 006 (3) (d), Flofida 
Administrative Code . It is fu r ther 

ORDERED that if no timely protest is filed , this ruling 
s hall become final pursuant to Rule 25 - 22 . 006(2)(f) & (3)(d}, 
florida Administrative Code. 

By ORDER of 
Of ficer, this 

( S E A L ) 

SFS 

Conunissioner John T. Herndon, 
day Of FEBBIIARY 

as Prehearing 
!9 90 

\ ~\. k\e. . ~2"""---
JOHN T. HERNDON, Commi ssione r 

and Preheari ng Office r 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120 . 59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
tha t is available under Sections 120.57 or 120 . 68, Florida 
St a tutes , as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought . 

Any party adversely affected by this order , which is 
pre liminary, procedural or intermediate in nature , may 
r equest: 1) reconsideration from the full Commi~sion within 14 
days pursuant to Rule 25- 22 . 006(3}, Florida Administrative 
Code , for rulings on confidentiality issued by a Prehearing 
Officer; 2) reconsideration within 10 days pursuant to Rule 
25- 22 . 038 (2), Florida Administrative Code , for any rulings on 

I 

issues other than confidentiality if issued by a Prehearing 
Officer; 3) reconsideration withi n 15 days pursuant to Rule I 
2 5-22 . 060, Florida Administrati ve Code , if issued by the 
Commission ; or 4} judicial r e view by the Florida Supreme Court, 
in the case of an electric , gas or telephone utility, or the 
First District Court of Appeal , i n the case of a water or sewer 
utility . A motion fo r reconsideration shall be filed with the 
Director , Di vision of Records and Reporting , in the form 
pre scribed by Rule 25-22 . 060 , Florida AoministraLive Code. 
Judicia l rev iew of a prelimina ry, procedural or intermediate 
ruling or orde r is available if review of the final action will 
not provide an adequate r emedy . Such review may be requested 
from the app ropriate court, as described above, pursuant to 
Rule 9.100 , Florida Rules of Appellate Procedure. 
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