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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In r e: Request by FLORIDA WATERWORKS } 
ASSOCIATION for investigation of } 
proposed repeal of Section ll8 {b}, ) 
Interna l Revenue Code (Contributions- } 
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APPEARANCES: ROBERT J. PIERSON, Esqutre , Flonda Public 
Servtcc Conuntsston, 1 0 1 Eas Gatnes s reet, 
Tallahassee, Florida 32399-0863 
On behalf of the Conunission Staff 

PRENTI CE P. PRUITT, Esquire, Florida Public 
Service Conuntssion, 101 East Gatnes Street , 
Tallahassee, F 1o rid a 32399-0863 
Coun sel to the Commission 

?REHEARING ORDER 

I. C1se Background 

By Ordet No. 16971, issued December 18, 1986, this 
Commission authorized corporate water and wastewater ulilities 
to elect to •gross-up " contributions-In-aid-of- cons tructi on 
{CIAC) in o r der to offse the tax impact of an amendment to 
Section 118{b), IntC'rnal Revenue Code, under the Tax Reform Act 
of 1986. To date, forty-four water and1or wastewater uti 1 it ies 
have elected to implement the gross-up. 

By Order No. 21266, issued May 22 , 1989, th1 s Commisston 
proposed to establi sh guidelines t o control the collection oC 
the gross-up. On or abou June 12, 1989 , Alafaya Uttlities, 
Inc. , Aloha Utllittes , Inc., Canal Ulllittes , Inc ., Clay 
Utility Cor'lpany, Eagle Ridg• Utilities, Inc., El Agua 
Utilities, Inc., Ktngsle/ Serv1ce Company, Lehigh UtlliUes, 
Inc. , Ma r tn Downs Utilities , Inc. , Neighborhood Utilities , 
Inc., North Fort Myers Utility , I nc., Rolltng Oaks Utilities, 
Inc., Ro y al Utility Company, Inc., and Southside Uti 1 iti s, 
Inc . ( 21266 Petition rs) protested Order No . 21266. 

On J une 13 , 1989, Florida Home Developmen 
{FHDC) ftled a petition on Order No. 21266; 
pe~i ion was un imely. Accordingly , FHDC's 
treated as a pe ition to intervene. By Order No. 
September 19, 1989, I-HOC was granted status as an 
these proceedings. 

Corporation 
however, its 
petition was 
21921 , issued 
intervenor in 

By Order No. 21436, issued June 26 , 1989, we proposed to 
require a number of utilittes to refund amounts of t he gross-up 
collected or to make adjustments to their deprecta ion 
reserves. On or about July 17, 1989, Al o ha Utilities , Inc. , 

9 



120 

ORDER NO. 22859 
DOCKET NO. 860184-PU 
PAGE 3 

Canal Ut1lities, Inc., Clay Ut1lity Company, Eagle Ridge 
Utilities, Inc . , El Aqua Uti 1 ities, Inc ., and Har in Downs 
Ut lliti es, Inc. {21436 Petit1oners) protested Orde r No . 21436. 

As a resull of l he petitioners· pr otes s, this ca:;c is sel 
Cor an administrative hcar tng o n Apr il 27, 1990. 

II. ftefiled Testimony and [ xh1 bits 

Testimony of all witnesses to be sponsored by the parties 
and the Staff of thts Comm i s:. 1o n (S aff) ha s been pcefi led . 
All teslimony whic h has bee n pref i led in this case wtll be 
t nser ted into the record as though read after t he w1 t ness has 
taken t he stand and affirmed t he correctness of t he tes limony 
a nd associa ed e xh ibits . Al l testtmony rematns subject to 
a ppropriate objections. Ea~ h witness will have lhe oppo rtunity 

I 

to o r all y su~marize h1 s or her testimony at the time he o r she 
t akes the SLand. Upon i nserti o n o f a witness ' t~stimony, 

e xh ibits appended thetelo may be ma rked for 1dentlf ication. I 
After all patties .md Staff ha ve had t he o ppor un ity to object 
a nd c r oss-cxam1nc , the e xh ibit may be moved into the record . 
All other exh1bits ma y be sim1larl y 1denlified a nd entered into 
t he record at the appro p r ialc Lime during he hedring. 

Witnesses are reminded that, o n c r oss-examination, 
respon5es to qucst1 o ns calling fo e a s 1mple yes o r no answer 
s hall be so answered f 1rst , after which the witne~s may exp la in 
his or her an5wer. 

Iif. Order of Wi nesses 

Issues 

James H. Andetson, CPA 21436 Pet i tioners 6 - 9 

J1m L. Bowen , CPA 2 14 36 Petitioners 6 - 9 

Robert H. Jackson, CPA 21 436 Peli t ion rs 6-9, 17 

Cha rl es R. Wint z , CPA 21 436 Pettl1one1s 6 - 9 

F . M. Deterding, Esquire 2 143 6 Peli l:ioners 6-9 , 17, 1~, 28 
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Witness 

Thomas L. Elliott, rrr 

J. Peter Marli n 

w. Larry O' Sleen 

Robert c. Nixon 

Ann P. Causseaux 

Rebuttal 

Thomas L. EJliott , Ill 

Robert C. Nixon 

Thomas L. Elliott , Ill 

Ann P. Causseaux 

IV. 

~earing Cor Iss ues ---
FWWA 1' 3 ' 10 

21266 Petitioners 1 ' 3' Ll-18 , 23 

21266 Petitioners 11' 12. 14 , 15. 
23 

21266 Petitioners 1-5, 9, ll-18' 
20-27 

SLafC 1 - 9 

214 36 Petitioners 1-9. 17 (policy). 
18 , 23, 28 

21266 Petition~rs 1-5, 0 ll-18. 
20-27 

FWWA 1' 3' 10 

StaCC 1 - 9 

Basic POSlti~ 

FWWA : The guidelines set forlh in Order No 21266 are too 
restrictive and narrow to a ll ow for r easonable and prud 1t 
regulation of Florida· s waler and wastewaler uli 1 i ties 
pertaining to the issue of funding income taxes on CIAC. These 
guidelines regarding this issue should be broadened to permit 
treatments whi c h more properl y balance the intetests of wa ter 
and wastewater utilities and the utilities ' c ustomers g1ven the 
economic a nd other circumsldnces faced by the members of this 
industry. 

21266 PETIT10NERS: The Commi~sion·s · proposed c hanges to 
t he gross-up authority , as outlined in Order No. 21266, are 
contra ry to the Commission · s past policy wi t h regard to the 
imposition of costs upo n the "cost-causers , " wil l Lesu1t in 
increased rates to customers to pay for growth, and is 
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discriminatory. The slated o r implied assumptions which form 
t he basis for the change in gross-up pol1cy , as enumerated by 
Order No . 21266 , are contrary to fact. 

21436 PETITIONERS: The i ncome tax benefits or obligations 
which re sult from a transact ion are a direct result of and a 
part of that transaction. The regulatory treatmer.t of the tax 
benefit or obligation should be cons1stent with the regulatory 
treatment of the transaction which gave rise t0 the tax 
consequence. Order No. 21436 requires a utility to , in effect, 
follow a no gross-up pol1cy with regard to funding 1ncome axes 
o n CIAC when the utility is in a net operating loss (NOL) or 
investment tax credit (ITC) carryforward position , o r for some 
other reason does not currently pay, i n cash , income taxes on 
CIAC. Thi s no gross-up requirement is i nappropriate because: 
under no circumstances could have created the NOL o r ITC 
carryforward; the transfer of NOL or ITC benefits to the 
contributot will result in a windfall to the contributor and 
increased future revenue requirements; NOLs and ITCs are 
economic assets and the Commission should not treat these 
assets any differently than other assets, and; the principles 
set forth in Otdcr No. 21436 may have di sc riminatory effects. 

FHDC : FHDC supports the approach o f Order No . 21266 which 
allows the gross-up under limited circumstdnces. However , FHDC 
believes tha Order No. 21265 should be modified in four 
specific ways. First, the financial abtlity of the utlli y to 
meet the tax liability resulting from its c o ll clion of CIAC 
should be based upon the utility's revenue requicemenl, nor 
merely its cash flow. Second, the utlli y should be required 
to show in its request Cor authority to gross-up that the 
gross-up is the most cost-effective alternative for handl ing 
t he tax liability. ·Third, the utility should be required to 
s how in its request that persons whose interes s may be 
substantiall y affected by the gross-up have been given notice 
of the request. Fourth, the utility should be requHed o 
repay o the party paying the gross - up he tax savings obtained 
in subsequent years. 

FHBA: FHBA suppor s he approach of Order No . 2126b wh ich 
al l ows the gross-up under limited circumstances . However, FHBA 
believes that Order No . 21266 ~hould be modified in four 
specific ways . First, the financial ability oC the utility to 

I 
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meet the tax liability resulting from i s collection of CIAC I 
s hould be based upon t he utility's revenue requir<:ment, nor 



I 

I 

I 

ORDER NO. 22 8 59 
DOCKET NO. 860184-PU 
PAGE 6 

merely its cash flow. Seco nd, the utility should be required 
Lo show in its req uest f o r authority Lo gross-up that the 
gross-up is the most cost-effective alternative f o r handl1ng 
Lhe tax liabtlity. Third, the utility should be requHed o 
show in its reques t that persons whose interest s may be 
substantially affected by the gross-up have been given notice 
of the request. Fourth, the utility sho uld be required to 
repay to the party p a y1ng the g r oss-up the lax sav1ngs o btained 
in subsequent years . 

STAFF: The tax expense asrociated with he rec eipt o f CIAC 
is a cost of doing business like any other c o st o f doing 
business . No gross-up should be allowed except in cases where 
special need has been demonstrated through a financ ial test and 
a showing that alternative financing is nol available aL a 
reasonable cost . The normal calculation of the utility ' s 
taxable income and tax liability will consume any avail a ble ne t 
operating tax losses and investment tax credits. Any nel tax 
liab i lity due to CIAC is the amount Lhal may be o ffset by a 
CIAC gross-up. Accounting for the tax effect of Lhe CIAC 
should be normalization. When Lhere is a gt o s s-up , the> 

ax - on - Lax effect should be treated a s dO expens e of Lhe pe Li o d . 

v. rs s u~s and Po~i ti ons 

Iss ues of Staff 

1. ISSUE: Sho uld a gro ss - up be allowed Co r the> t ax eifcct o f 
CIAC? 

POSITIONS 

FWWA: Yes, at the option of the utiltly. {ElllOLL) 

21266 PETITIONERS: 
(Martin, Nixon) 

Yes, at the o ptio n o f 

21436 PETITIONERS: Yes . (Elliott) 

he uti 1 ity. 

SFCC/FHBA: A gross-up sho uld be allo we d when nee d ha s be~n 

estab l ished o n a case-by-case bas l'i. r o o btain t he 
gross-up, the utility must .:.how that witho ut allow1ng f o r 
gross-up the function, operation, expansion and tinanc t a l 
ability o f the utility will be impaired. 
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STAFF: A gross- up s hould be allowed wh~n need ha s been 
pro ven o n a case-by -case basis. Al ternat1vely, a full 
gross-up s hould be required wtthout exception. (Causscaux) 

2. ISSUE : How s hould t h e gross-up be calcu l ated? 

POSITIONS: 

FWWA: Full gross-up o r present value at option of utility. 

21266 PETITIONERS: Options s hould be lef t open t o 
management to demonstrate the appropriateness of t he full 
g r oss-up , net p res en v a 1 u e g ross-up , o l o t he r method t h a t 
management deems appropriate for a given utility. Full 
gross-up would, howev er , be t he no r m. (Nixon ) 

214.1.§ PETCTIONERS : Yes . {Elliott ) 

SFCC/FHBA: Unless it can be shown that the utility·s 
ability to o perate will be impaired , the gross-up , if any, 
s hould not be greater than t he net present value difference 
invo lving the timing of tax benefi t s . Only the smallest 
taxpay ing companies s hould get a fu 1 1 g ro~s-up, and then 
only after a showing t hat actual tax is being paid. 

In any case whe re gtoss-up is allowed, go~ernmental bodies 
sho uld be exemp ted , and the depreciation benefits s hou ld be 
returned to the customer paying t he gross-up. This latter 
repaymen t , to be equitab l e, must be based v n l y o n actual 
tax savings to a utilitJ if t he gross-up is based on actual 
tax increase. If a gross-up is based o n potenli a.. tax 
liability, then the rep ayment s hou ld use the s ame s tandard . 

STAFF: The ca l c ula tion should result in collec ion of the 
full gross-up . 

3 . ISSUE: Ho w is need for a gross- up to be de ermined? 

POSiTIONS 

FWWA : At o p t ion 0 f u i 1 i t y . ( E 1 1 1 o t t ) 

I 
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212 66 PETITIONERS: The need for gross-up s hould be left 
solely Lo the determination by management, who is in the 
best position to determi ne s uch need . Current Conunission 
procedures for review of gross-up authority fully protect 
contributors . Any cutrent year losses or prior year losses 
which provide the utility with an ofC-seL Lo the tax 
r esulting from CIAC, would not be a criteria upon which the 
gross-up authority is approved o r disapproved . {Martin and 
Nixon) 

21436 PETITIONERS: 
po s i t ion . { E 11 i ott ) 

As reflected in Petitioners · basic 

SFCC/FHBA : At a minimum, au ility ' s request for authority 
to gross -up should demonstrate that: 

a. there exist~ an actual Lax liability resulting from 
its collection of CIAC; 

b. based upon need, it is financiall y unable to meet 
the tax liability resulting from its col l ection of the 
CIAC; 

c. the gross-up is the most cosl-e(Cective alternative 
for handling the tax liability; 

d. persons whose interests may be substantially 
affected by the gross-up have been given notice of the 
utility's request to impl ement the gross-up, and 

e. the utility has made provisions to repay to the 
party paying the gro'is-up the tax savings that will be 
obtained in ·subsequent years. 

STAFF : Need should be determi ned by use of a financial 
integrity test and a showing that alterna e financing was 
not available at a rea sonable cost . {Causseaux) 

4. ISSUE: What-- is the appropriate accounting and ratemaking 
treatment when there is no gross-up? 

POSITIONS 

225 
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FWWA: Investment in taxes should go 
any use d and useful ad justments . 

i n ra ~ base wit h0ut 

21266 PE1ITIONERS : The a ppropria e accounting a nd ra te 
making treatment is to normalize the full tax impact o f 
CIAC by recognizing a deferred debit, whi ch must be 
cons ide red in rate setting, and ullimate ly paid for by the 
general body of rate payers. The defe rred debit arising 
from such i nvestment in tax should be recognized as an 
investment in rate setting sepd rately, regardless of 
whethe r the Co rmu 1 a approach o r ba 1 ance sheet approach to 
working capital lS ut1l ized 1n ra te setti ng . (Nixon) 

21436 PETITIONERS : U.S. Income Tax 
accounting s hould be followed. {Elliott) 

SFCC/FHBA : No posi ti o n al Lhis time. 

STAFF : No rma lizati o n accounting s hould be 
used and use ful utility i nvestment in taxes 
re tur n. (Causseaux) 

no rmal 1zat i o n 

followed. The 
s hould ea rn a 

5 . ISSUE : What is the appropriate accounling and ratemaking 
treatment whe n there is a gross-up? 

POSITIONS 

FWWA: It s hould have no effect on t he rat~s . 

21266 __ PETITIONERS: No rmal izati on of the fu'l gross-up 
amount is t he simplest, least c umbersome accounting and 
rate making treatment, and should be utilized. (N i xo n) 

21436 PETITIONERS: U.S. Tax Norma liza tion. (Elll o tl) 

SFCC/ FHBA: There are differ en types of gross-up. If net 
present value gross-up 1s util1zed, then there should be no 
e ff ect o n ratemaking accou nting books. If f u l l gross-up is 
utilized then a liabi llty account for depreciati~n return 
to the contobu or s houlrt be created , and ta x books should 
become public record and part of the ratemaking process. 

I 

I 

Fo r acco un t ing and Lax purposes iL s hould be noted t hat I 
depreciation benetits are only allowable on t he value o f 
contrtbu ed property and not f o r cash g ross-up amou nts. 
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STAFF: The tax-on-tax effect should be Lrealed as an 
expe nse o f the per i od. No rmal ization accou n llng s hould be 
foll owe d fo r the remainder of lhe gross-up . (Causseau x) 

6 . ISSUF: Should lhe taxable income from CIAC and l hc gross
up be o ffset by net o~erati ng tax l osses? 

7 . 

POSITIONS 

FWWA: No . 

21266 PETITIONERS : No position. 

21436 PETITIONERS : No. {Anderson, Bowen, Deterd1ng , 
Ell ioll , Jac kso n, WinL7) 

SFCC/F'HBA: Yes . 

STAFF: Yes , taxable income from CIAC and the gross-up 
s hoUld be o ff set by ne ope r a ing tax l osses . Regulation 
should r ecog nize that offset . { Causse~ux} 

ISSUE: Should the tax li abi lity from CIAC and the gross-up 
be offset by investment tax credits? 

POSITIONS 

FWWA: No. 

21266 PETITIONERS: No position . 

21436 PETITIONERS: No . 
Elliot t, Jackso n,-winlz} 

Deterding, {Ande r son, Bowen, 

SF'CC/FHBA : Yes . 

STAFF: Yes , the ax 1 iabi 1 i t y from CIAC and the gross-up 
s hould be o f(s e l by i nvestment lax credits . Regul a l ton 
should r~cogntze t hal o ff se t. {Ca usseaux) 

8 . ISSUE: Does use of t he ne l o pe r ating tax losses and 
investment tax credits as of f sets vtolate the normal izatio n 
prov1stons of Sections 46, 167, o r 168 of the Internal 
Revenue Code o r the underlying Regulat1ons? 
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POSITIONS 

FWWA: No position. 

21266 PETITIONERS: No pos1tion . 

21436 PETITIONERS: No. Not if the cost of the benefit io 
no t pa id for by ratepayers i n acco rdance with tax 
normalization r equirements. (Anderson, Bowen, Deterding, 
Elliott , Jackson, Wintz) 

SFCC/FHBA: No . 

STAFF: No . (Causseaux ) 

9. ISSUE: Should the gtoss-up be refunded in total or in 
part, with i n terest , 1f a utility incurred a tax liability 
le~s than the gross-up co llected dur1ng a given tax year? 

POSITlONS 

FWWA: No . 

2 1266 PETITIONERS: No position, e xcept with r cqa1d o 
i n terest calculation . Any r efunds necess1tated as a result 
of what is ultimately determi ned to be " excessive" gro~s ·UP 
received by the utili y, should be based upon the inL r •:J l 
rate ea rned in the escrow account. Since t he util ity do :J 

not have f ull use of these monies , usc of the Lnt '' '!i 
calculatio n s con t ained i n Commission Rule 25-30 .360 
i nappropriate. (Nixo n) 

21436 PETITIONERS: No. (Anderson , Bowen, 
Elliott , Jnckson, Wintz) 

SFCC/FHBA: Yes, although Lntercst o n any amount re tundt•d 
need not be paid . 

STAFF: Yes. (Causseaux) 

I 

I 

I 
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Issues of 21266 Petitioners 

10. ISSUE: Should the policy adopted by the Commission by 
Order 16971 be in effect so that wa ter and wastewater 
utilities are allowed to amend their service availability 
polic1es in order to meet the tax impact of their 
collections of CIAC resulting from the amendment oC Section 
118(b), Internal Revenue Code. 

POSITIONS 

FWWA: Yes. (Elliott) 

21266 PETITIONERS: The policy ado pted by the Commission in 
Order No . 16971 , is to allow the water and sewer utilities 
subject to the Commission ' s jurisdiction to amend their 
service availability policies to meet the tax impact of 
CIAC a management 's discretion. This policy should be in 
efrect currently, and should continue in the future. 

21436 PETITIONERS : No position. 

SFCC/FHBA: No position at this time . 

STAFF: No. 

11. ISSUE: Was Commission Order No . 
the purpose of alleviating cash 
the gross-up of CIAC? 

POSITIONS 

FWWA: No . 

16971 issued 
flow problems 

so lely for 
related to 

21266 PETITIONERS: No , while cash flow difficulties were, 
and are a major concern related to taxation of CIAC , many 
other consideration, including the inappropriateness of 
requiring system rate payers to pay for the cost related to 
gr-owth; increased risk through a utility assuming financial 
inte-res in the success of a develo pment; tncreased cost ot 
debt and decreased availabili v of debt fin ancing; regular 
and continui ng requirements for increased rates, and as 
s uch frequent rate cases ; and the inability o C a utility to 
ever achieve its authorized rate of return becaus~ of 

?9 
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regulato ry lag and continual recurring required investMent 
in tax, also play key roles in the determination that 
discretionary gross-up of CIAC was an appro priate course 
for the Commission and t he industry. (Martin, O ' Steen , and 
Nixon) 

2J 136 PETITIONERS: No position. 

SFCC/FHBA: No position at this time. 

STAFF: The order speaks for itself. 

12. ISSUE: In situal1ons where a utility is not authorized to 
gross-up CIAC for the related tax impact under the criteria 
proposed in Order No . 21266, will the Jtility be able to 
ob ain debt financing for such tax liability, a nd what 
difficulties will be encountered in obtaining such 
financing , if available? 

POSITIONS 

FWWA: Agree with Order No . 21266 . 

21266 PETITIONERS: Debt financing will likely be 
unavailable for these recurring cash needs to pay tax on 
CIAC. To the extent it is available, it will likely be at 
s ubstantial i ncreased cost, of shorter dura ion, and with 
more restrictive terms than available for capital 
improveme nt needs. (Ma rtin, O ' Steen, Nixo n) 

21436 PETITIONERS: No pos:tion. 

SFCC/FHBA: Yes. F irst, t he criteria set forth in Order 
No. 21266 set cash flow as a standard Cor need. Debt 
financing a nd an ability to e x pand are a function o f ca sh 
flow. Second , long term cash flow is obtai ned from the 
ut1lization of the depreciation benefits from CIAC 
property. This cash flow source wil l be evaluated by 
lettders i n determining "covet age ·· for lender requi remenls. 
It is important to note that the primary focus of a lender 
is "cash flow " available to cov~r debt service , the concept 
f o und in Order No. 21266. 

I 
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I 
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STAr F: Th 1 s i ssuC' can only be answered on a case-by-case 
available, or 

gross-up would 
basis. If deb is unavallablc , not readily 
available only at an u· reasonable cos , the 
be allowed und~r Order No. 21266. 

13 . ISSUE: Is the demonstration of need for gross-up au hority 

proposed 1n Order No. 21266 to be a o ne-ttme demonstrallon, 

or a conttnutng and periodic requirement? 

POSITIONS 

F\IMA: Apparent 1 y not. 

21266 PETITIONERS: Whil e Order No. 21766 does not speak to 

t hi s potnt , tndicalions at the Agenda Conferl!nce were t hat 

an annual demonstratlO' of need ma y be required . Such a 

reqtJiremont would not only be cosll y, but would result in 

high flue uations in service availability charges, and 

could havl.! a seve 1c impact o n lh• a b1 lily ot a udl1 y to 

obta1n unancing t hrough the use of bonds 0 1 other long

term debt. (Marlin, Ntxon) 

21436 PETITIONERS: No position. 

Sl· CC/FIIAA: A conttnutng and 
However, once granted, gross-up 
e1th•r the utility o r a cus omer 
gross up is not granted for one 
reapply in a future year. 

STAF~: No position at this time. 

pe 1 t odi t· r~qui ren·ent . 
sho uld con inue un 11 

requ , s a change . If 
year, h' ultlity may 

14 . ISSUE: In situati o ns whf"'re a utility is authoti::->d under 

the proposed criteria in Order No. 21266 to gross-up CIAC 

for the related tax impact. h0w •,.rill he frequency of the 

r equired demonstratton of continuing need l o r LhaL gross-up 

authori y impact the utility ' s ability to bouow f unds for 
needed capttal trnprovemonts? 

fOSITIONS 

F\IIWA : Agree with Ordet No. 21266 . 
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21266 PETITIONERS: Yes , if such demonstrati on o f need is 
required o n an annual basis, it could have a sevC're impact 
on the ability o( a utility to borrow funds for needed 
physical assets. (Mar ti n, O ' Steen, Nixo n) 

2143~ETITIONERS: No position. 

SFCC/FHBA: There will be no impact. If granted, a later 
charge will be based upon the utility ' s abilily to meet 
needs and coverage requirements for lenders . Fur t her , for 
each year assets are placed on the utility' s books, 
deprec iation to o ff set future cash requirements is crealed. 

STAFF: No position al this time. 

15. ISSUE : If situat1ons where a utility is not authorized to 
gross-up under the c riteria established in Order No . 21266, 

I 

will i ts ability to obtain financing for needed cap i ta l I 
1ddit ions be impacted by its o the r borrowings. or capital 
needed to invest in taxes r e lat ed to he receipt of CI AC? 

POSITIONS 

FWWA: Yes. 

21266 PETITIONERS: Yes, financing of taxes rl!la ed to CIAC 
can place the members of an already high ly leveraged 
industry inlo even higher leveraging t o pay Cor taxes on 
CIAC. This will most likel y result in restrictions upon 
the ulllity' s ability to o btain needed financing for the 
additio n of necessary capi al improvements. (Martin, 
O ' Stecn, Nixon ) 

21436 PETITIONERS : No position . 

SFCC/FHBA: No Criteoa s hould not be established wh ich 
requires borro wi ng from 1nstitulional sources to fund C IAC 
ta x. However, o n information and belief o nly 37 of 700 
companies use he gross-up procedure, and these companies 
ma y be col l ecti ng S lgnttl canLly mo r e money in contr1butions 
than is required for tax funding, a nd without having Lo 
account for the extra revenue 

I 
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STAFF: 
Adverse 
need. 

This can only be answered o n a case-by-case basis. 
impacts wo uld be a consideration in determining 

16 ISSUE : Are there any valid met hods reasonably available 
Co r avoidance of taxation o n CIAC by regulated utilities? 

POSITIONS 

FWWA : No. 

21266 PETITIONERS: Ther e are no legally available methods 
for avoi dance of taxation o n receipt of CTAC based upon the 
IRS positi on taken in Internal Revenue Bulletin No . 87-82, 
daled December 3, 1987. (Martin, Nixo n) 

21436 PETITIONERS : No position. 

SFCC/FHBA: No . However there are many methods ava ilabl e 
to reduce the amount or tax below that whi c h is required by 
full CIAC gross-up. 

STAFF : Staff does not preclude the existence o f methods to 
avoid taxation of ClAC. 

17 . ISSUE: H taxalion o n receipt 
(f actual question) Crom whom can 
funds and (policy question) 
responsibility? 

POSITIONS 

of CIAC is unavoidable , 
the utility collect t hese 

who should bear this 

FWWA: Should be at the option of t he utility . 

21266 PETITIONERS: Tax o n lhe rece ipt of CIAC must be paid 
for by either the util ity ' s general body of rate payers, or 
by contributo rs. If t he contri butors are not charged f o r 
this cost, the general body of rate payers, by n~cessi y, 
will pay these costs. Contributors of CIAC s hould be 
responsible for payment of thP taxes related to that CTAC 
in si uations where the payment of such taxes by the 
utility will have a material effect on its abilily to earn 
its authoLized rate of return or o n ra tes of customers . 

_33 

' · 



ORDER NO. 22859 
DOCKET NO . 860184-PU 
PAGF 17 

Any circumstances, including competitive pressures or 
immateriality of the payment of taxes , may result in 
gross-up of CIAC not be 1 ng necessary. Because the 
particular circumstances of each utility are different, the 
decision should be left l o the utility management lo assess 
these factors and determLne Lhe appropriateness of gross-up 
~n the particular ctrcumslances . (Marlin, Nixon) 

21436 PETITIONERS: (Fact question) No position. (Policy 
question) Conlr1butors . (Deterding, Ellioll, Jackson) 

SFCC/FHBA: If tncome to the utility generales income 
taxes, the utility (i.e., lhc general body of ratepayers) 
should bear the responsib1lity for paytng those taxes, 
irrespective of the source of lhe tncome. To do otherw1se 
is lo misidentify the CIAC contributor as the inc r emental 
cost-causer . However, if the utility demonstrates the need 
to l"!ross-up the CIAC to handle the tax effects (as 

I 

contemplated in Order No. 21266 and as addressed by I 
SFCC/FHBA i n its baste position and in response to r ssue 3) 
lhe utility s hou ld look for a method of generating Lhe Lax 
lhat does not trigger the highest marginal rate . One way 
Lo do th1s is to borrow the money from the developer. In 
any event, whoever bear s the responsibility for lhe Lax on 
the CIAC should also derive the benefits of Lh e tax 
tre. ment of the CIAC (e.g. d pceciation). Developers 
should not be subsidized by sharehold~rs o r ratepayers, but 
handllng the Lax due on CIAC should not create a w1ndfall 
f o r the shareholders or ratepayers at Lhe expense of the 
developer. 

STAFF: IC taxes have "lot been avoided, the uti lily can 
collect t h e funds from the contributor, the general bo1y of 
ratepayers, or invest in the taxes 1 self. The utillty 1s 
ultimately responsible Cor the costs incurred 1n ope r ations . 

18. ISSUE: In situat1ons where a uti I ity is authorized to 
gross-up contt1butions for the rela ed tax impact , does 

h is properly ass1qn lhc cost of taxation o n CIAC o the 
cost-causer? 

POS£TIONS 

FWWA: No position. I 
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21266 PETITIONERS: Allowing gross-up of CIAC docs properly 
assign the cost of taxation on CIAC to the cost causer . 
Where gross-up is no authorized, the e((ecl is to assign 
this cost of tax re 1 a ted lo new customers to the genera 1 
body of rale payers. (MarLin, Nixon) 

21436 PETITIONERS: Yes. 
(Elliott, Deterdin~ ) 

Agree wilh 21266 Pe itioners. 

SFCC/FHBA. No . There will be no income ta x on CIAC unless 
the total income for the utility during the fiscal year 
exceeds t he tot a 1 expenses. In other words, unless there 
is profit there will not be tax. Treating the contributor 
of the CIAC as the sole cause of that incrementa 1 taxable 
income is to misidenL1fy him as the cost causer. 

STAFF : No position at th1s time . 

19 . ISSUE : Under wha circumstances wlll t he cost related o 
lax o n CIAC have a material impact on the raLes, and the 
frequency of need to file for rale relief, f o r those 
ulililies who choose not to imvlem~nt, o t are denied 
authority to imp lement the gross-up author i ty? 

POSITIONS 

FWWA: No position . 

21266 PETITIONERS: In those circumstances where a utility 
has a material amount of growth, and therefore a material 
amount of contributions, the 1mpact on revenue requiremen s 
and rates of a .utility who , for whatever reason, does not 
gross-up contributions for the related tax impact, wll' be 
material. Therefore, this investment in tax will require 
frequent, if not yearl y, need for increased rate 
applications for such company, and the costs of those 
applications will have Lo be passed o n lo the general body 
of rate payers as well. 

21436 PETITIONERS : No position. 

SFCC/FHBA : Unknown. In fact, whether failure Lo gross-up 
has a material adverse effccl on the general body of 
ratepayers can only be determined o n d case by case basis. 
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20. 

One may infer from the fact that few utilities hav e had the 
need to gross-up, that in most situations fdilure to allow 
the gross-up does not have a material adverse impact o n the 
utility. Therefore, it is appropriate that the utility be 
required to demonstrate the need to gross-up and Lhat this 
required demonstration be periodic. 

Nevertheless, one can predict a material adverse impact 
under circumstanc-es where large contributions are made to 
taxpaying utilit1es. This impac, however, will only be 
for a short time. If tax cos (on a net basis) becomes an 
element in ratemaking, then depreciation beneftts will 
later offset these charges. After a few years, in almost 
all circumstances, income on CIAC property contributions 
will be offset by deprectalton on contributed property. 

STAFF : 
by-case 
utllit y. 

This issue is more properly addressed 
basis. "Maleriallty" varies from 

on a case
ulillLy to 

ISSUE: Will a utility with regular and material growth in 
its system ever be able to achievC' its authorized rate of 
return if it is not au hot ized he au horiLy to gtoss-up 
CJAC? 

POSITIONS 

FWWA : No po~ition. 

21266 PETITIONERS : No . Because o f regulatory lag, and Lhe 
continuing yearly requirement for additional investment in 
taxes under such circumstances, such a utility w1ll never 
be able to achieve its authorized rate of return bee use 
almost immediately after rate set ting, addttional 
contributions, and therefore add1Lional investment in tax, 
will be required . (Nixon) 

21436 PETITIONERS: No pos1tion. 

SFCC/FHBA: Yes . First, although a utility may have 
regular and mater1al growth, it is rare that mate rial 
assets in large quantit1es ar~ contributed o n an every year 

I 

I 

fill-in u se for the lines ove r s ubsequent years. However , 
bas i s . This results because o nce lines a re built, thtHe is I 
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only a handful of ulillties could possibly exper1ence this 
problem. Thus, once aga1n , a case by case analysis is the 
best approach o handling predicted problems for utilities 
that need gross-up. 

Second, as CTAC properLy is conlnbuled deprec1ation 
benefits are generated. The cosl o f conlribuli o n s in Year 
2 is offset by depreciation of property contributed in 
Yea rs 1 and 2 . Income from contributions in Year 6 is 
offset by depreciat on o n proper y contributed in Years 1 
through 6 . Each year Lhe cost decreases. Fo r example, if 
a utility had equal contributions every year, by Year 7 , 40 
perce nt of the income would of lseL and with 1ncome 
decreasing each year, the u ti lity wo uld reach a crossover 
point where depreciat1on wi 11 exceed contribution income. 
To re1Lerale, however, it is unllkel y that a utility will 
receive extended high percentage contributions over a ten 
to twenty year period. 

STAFF: 
by-casu 
utili t y. 

This issue is mote ptopcrly addressed 
basis . " Ma eri.Jlity " var1es from 

on a case
u llily to 

21. ISSUE: Who should rece1ve the depreciati o n benefits of he 
allowance of tax depr c i aL1on on CIAC? 

POSITIONS 

FWWA: Ratepayer . 

21266 PETITIONERS: Despite some al l egat1on c; in both the 
teslimony of r'is:--causseaux and in Lhe comments made al the 
Agenda Conference whi ch led Lo Lhe entry of Order No. 
21266 , regulated wale r and sew r uLllities recognize that 
i n keeping with genetal Comm1ssion policy, dept eciat i on 
benefits accruing o he utility o n CIAC wil l be passed on 
to rate payers. In the al crnative Lhe Commis~ i on ma y be 
able o devise an appropriate method for return of those 
benefits t o contrtbulors if such a method can be devtsed 
whi c h is not· overly burdensome on the ulllily's 
reco rdkeeping funtt1ons. {Nixon) 

21436 PEflTIONERS : No position. 

37 
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22. 

SFCC/FHBA: If no gross-up the utility should receive tax 
benefits. If full gross-up the party paying the tax shoulj 
receive the benefit . However, with partial gross-up the 
method adopted will vary and t he party equ i tab 1 y ent 1 tled 
to the tax benefits , or the extent to wh ich the contributor 
is entitled to tax benefits wil l vary. 

STAFF : No position at this time. 

ISSUE: Are there 
feasible to attempt 
to the contributor 
circumstances? 

POSITIONS 

FWWA: No position. 

any c1rcumstances under which tt is 
to provtde those benefits, as recetved, 
of the r e lated CIAC? If so . under what 

I 

£ 1266 P;TITIONERS: Providing those benefits of I 
depreciation on CIAC to the contributor of CIAC may be 
poss1ble if strictly lim1ted. Any attempt to provide each 
contributor with a pro rata share of those depreciation 
benefits '"'ou ld result in unmanageable addition a 1 
bookkeeping tasks. (N ixon) 

21436 PETITIONERS: No pos1tion. 

SFCC/FHBA: Any contributor of significant CIAC who pays a 
substan ial tax as a resul, should rece ive the tax 
benefits as the utility receive~ the. 

Yes. If there .is a full gross-up on an assum~d tax rate, 
regardless of the actual tax paid, the cOii't'ributo r should 
receive the depreciatlon benefit based upo n the maxi111um .. ax 
rate for that year, on the assumption that the utility paid 
i n that rate. This approach will standardize all 
assumptions. If t here is a ce minimis customer and 
gross-up is charged without lax benef:ts betng repaid, then 
the benef1t not refunded s hould go to ratepayers. ba;ed 
upon the same as sumpt1ons. 

STAPF : No position at this time. 

I 
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23 . ISSUE : Wh en a utility docs nol gross-up CIAC and pays lhe 
taxes o n t ha t CIAC , should t hal tax payment be cons1dcled 
an investmen t of tha util ity, be included in rate base 
without any u sed and u seful adjustment, and shou ld t he 
utility b~ abl e to ea rn a return o n the full investment? 

POSITIONS 

FWWA: Yes. 

21266 PETITIONERS: Yes , the Commission must recog nize the 
investment i n taxes rel ated to this contnbuted p r operly, 
regardless of whether that property is being utilized to 
provide servi ce to the maximum number of customers since 
the alternative i s lo require an investment in that 
property , without c ompensa ti o n. This troublesome 
conc lusion is o ne of the ma1n reasons why a continuation of 
an optional gross-up aulhortly al management ' s discretions 
is necessary . (Mar tin. O ' Steen, Nixon) 

21436 PETITIONERS: The uti lily should receive a return on 
its i nvestment regard l ess o f whe t her the i nvestment is 1n 
cash or tax assets. (E lliott) 

S~C/FHBA: Perhaps . If the Lax actuall y paid i s included 
as an element of investment, then depreciali o n benefits to 
the extent of t he ta x patd should reduce the investment or 
otherwise be included in rate base calculations . 

STAFF: The tax payment shou lcJ be con s ide red an i nveslment 
wilh used and useful adjustments made. For t he sake of 
simplicity, the ·used and useful portion should be inc luded 
in rate base. 

24 . ISSUE: Is there any factual basis for the asserti on that 
the costs o f i ncreased CrAC and tax impact charges donated 
by developers are ultimately borne by t he home buyer? 

POSITIONS 

FWWA: No position. 
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21266 PETITIONERS: No. Generally speaking, the cost to 
developers for utility services cannot be expected to be 
passed o n dollar for dollar to the home buyer, since price-; 
for the developer's product are controlled by ma rket 
condilions, not by direc cost. (Nixon) 

21436 PETITfONERS: No position. 

SFCC/FHBA: No. Further, even if costs can be passed on to 
a home buyer there is no reason for a home buyer or the 
developers to overpay because of an unnecessarily high tax 
rate. 

STAFF: It is the developer who de ermines what costs are 
included in the price of hts homes. 

25. ISSUE: Is there a factual basis for the assertion Lhat 
cash CIAC is typically collected from individual custome rs? 

POSIT LONS 

FWWA: No posi ion. 

21266 PETI1 lONERS: No. In f acl , 1n the great majority of 
cases , cash CIAC is collec ed from developers. (Nixo n) 

21436 PETITIONERS: No position. 

SFCC/FHBA: No. Cash CIAC is collected from customers. 
These customers may be tndividuals, may be developers, may 
be municipalities, and may be school boards, hosptlals, e c . 

STAFF: CIAC is collecterl 
The circumstances of the 
determining factor. 

from developers and individuals. 
individual utility wou ld be a 

26. ISSUE: What is the effect on a ulil1 y o f the suggestion 
that cash CIAC can be u 1lized to 11eet the tax liabi l1Ly 
related to the receipt o f such CIAC? 

POSITIONS 

FWWA: No position. 

I 

I 

I 
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21266 PETITIONERS: That cash CIAC should theoret1cally be 
utilized to retire the debt or other capital whi ch 
initially funded the plant now funded by CIAC. Ultimatel y, 
a policy to use t ha cash Cor payment of taxes would resul 
in a deb substantially exceeding rate base, and t herefo r e 
a very unstable and risky capital structure for lhc 
regulated utility. (Nixon) 

21436 PETITIONERS : No position. 

SFCC/FHBA: No position at this time. 

STAFF: If cash CIAC 1 !" used to pay taxes, that amoun of 
cash will not be ava1lable for the 1ntended use. 

27. ISSUE: What is the fac ual basis for the assertion that 
gross-up of CIAC places private utilities at a competitive 
disadvantage with governmentally owned systems, or hal the 
utili~alion of the gross-up authority has resulted 1n 
greater use of septic tanks by developers? 

POSITIONS 

FWWA: No position. 

£1266-fETITIONERS : There is no factual basis for any such 
assertion . In fact, a polliny of those utilities who have 
chosen to gross-up found lhal none were aware of any 
situation tn wh ich developers had chosen governmentally 
owned systems over privalt! ulilit1es as a resull of the 
gross-up, and in facl, pr1v~te u i lit tes · service 
availability charges w1 th gross-up are quilc of len lower 
than those for local governments. Restrictions o n the use 
of septic tanks by developers, and their cost, often .,akcs 
this alternative more expensive than gross-up. a poll of 
those companies who have chosen to utilize the authority to 
gross-up found that no ne were aware of any situation 1n 
which a developer has c hosen to use sepl1c tanks because oL 
the cost of pay1ng the gross-up to a utility. (Nixon} 

21436 PETITIONERS: No position. 

SFCC/FHBA: Gross-up, if ullltzed could put a utility i n a 
competitive disadvantage. SFCC ptesently ha s a porlion of 
1ts project outside of a p!lva e utility franchise area, 
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and with full CIAC g ross- up , will bring the Coun t y utility 
t o that site . Fu r the r, SFCC knows of aclual projecls 
utilizing septic tanks because of the CIAC gross-up cos t. 

STAFF : Statemenls in the petit ion o f Jac ks o nvi lle Subu rba n 
Utilities Corporation. 

Issues of 2 14 36 Petitioners 

28 . ISSUE: Is the requiremen t of Order No. 21436 t hat 
Pet itioners "refu nd" funds as set forth in Order No . 21436 
to c o ntributors of taxes on CIAC in accordance with Section 
367.101, Florida Statu les, just a nd r easonable? 

POS ITIONS 

FWWA : No position. 

21266 PETITIONERS: No position. 

21436 PETITIONERS : No . (El liott , Deterding} 

SFCC/FHBA: Yes. 

STAFF: Yes . 

29 . ISSUE : Does Order No . 21436 confiscate Pelitioners ' 
property without just o r fair compensation , and in 
violation o f Petitioners' right to due proce~s? 

POSITIONS 

FWWA: No position . 

21266 PETITIONERS : No pos i tion. 

21436 PETITIONERS : Yes. (Legal posltion} 

SFCC/FHBA: No . 

STAFF: No . 

I 

I 

I 
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30. ISSUE: The first sentence on page 2 of Order No. 21436 
states as follows: 

We believe tha the correct interpretation of the 
refund requirements is thal utilities should 
refund all con ributed taxes in excess of taxes 
actually paid as result of their collection of 
CIAC. 

Is this sente nce a statement of Florida Public Service 
Commission policy? 

POSITIONS 

FWWA: No position. 

21266 PETITIONERS: No position. 

21436 PETITIONE1S: Yes. (Legal positi o n) 

EFCC/FHBA: No position at this time. 

STAFF: This Orde r speaks for itself; however, iL has been 
protested and has no further force or effect. 

31. ISSUE: The third sentence on page 2 of Order No. 21436 
states as follows: 

Our interpretation will have the effect of 
transferring the beneCits o f operating loss 
carryforwards, less the first year's tax 
depreciation,. to those who contributed ~axes on 
CIAC, rather than preserv1ng them for the fulure 
benefit of Lhe rate payers. 

Is the above-quoted sentence a statement of Florida Publ1c 
Service Commission policy? 

POSITIONS 

F~MA: No position. 

21266 PETITIONER~: No poRi ion . 

~43 
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21436 PETITIONERS: Yes. (Legal position) 

SFCC/FHBA : No position at this time . 

STAFF: The Order speaks for itself ; however, it has been 
protested and has no fu r the r fo r ce or ef f ect . 

32. ISSUE: If implemented , wo u ld transferring the benefits of 
net operating loss carryfo rwards , l ess the fi r st year ' s 
dep r ec1at1on, to those who have contributed taxes on CIAC 
be an act1on pursua nt to Section 367.101 , Florida Statutes? 

POSITIONS 

FWWA: No position. 

21266 PETITIONERS. No position. 

21 36 PETITIONERS: Yes. (Legal position} 

S~CC/FHB~: No posit1on at this time. 

STAFF: In part. 

VI. Proposed Stipulalions 

At the prehear1ng conference, 
sti pulated to he following: 

the parties and Staff 

1 . Chapter 367 , Florida Statutes (1989} is the law 
applica bl e to th·i s p roceeding. 

Witness Preferred !!l L...Q_. NQ . 

Direct 

Elliott FWWA TLE-1 

Elliott FWWA TLE-2 

Desc ri pt iol'l 

FWWA Plant Investment 
fu nding c hart 

FWWA no gross-up of CIAC 

I 

I 

I 
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Witness 

Elliott 

Elliott 

Ellio t 

Elliott 

Nixo n 

Nixon 

Anderson 

Bowen 

Jack:.on 

Wintz 

Causseaux 

Causseaux 

Profe rred By I . D. No . 

FWWA TLE-3 

FWWA TLE-4 

FWWA TLE-5 

FWWA TLE- 6 

21266 RCN-1 
Petitioners 

21266 
Petitioners 

214 36 
Petitioners 

21436 
Petitioners 

21436 
Peti ti oners 

21436 
Pe t it ioners 

Staff 

Sta ff 

RCN-2 

JHA- 1 

JLB-1 

CHJ- 1 

Cf<W- 1 

APC- 1 
(Ex. A) 

APC-2 
(Ex. B) 

Description 

FWWA full gross-up of CIAC 

FWWA net present val ue 
gross-up of CIAC 

FWWA comparison o f no 
gross- up, full gross-up, 
and net present value 
gross-u p methvds 

FPSC s urvey o f CIAC gross
up methods ut ilized 

Select Data from utilities 
currently grossi ng -u p 

Projected cosl to 
customers if gross-up 
i s disallowed 

Tax returns o f Marti n 
Downs Utilities 

Tax returns of Canal 
Utilities 

Tax returns o f Al o ha 
Utilities , Cl ay Utility 
Co. & Eag l e Ridge 
Utilities 

Tax returns of El Aqua 
Corporation 

Formul a to gross-up net 
conlribu ed deprecia ble 
pl ant 

Formula to gross-up 
present value method Cor 
contributed deprec iabl e 
property, cash, land 
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Witness Proferred By I.D. No. 

Causseaux Staff APC-3 
{Ex . C) 

Causseaux Staff APC-4 
( Ex . D) 

Causseaux Staff APC-5 
(Ex. E) 

Causseaux Staff APC-6 
(Ex . F) 

Causseaux Staff APC-7 
(Ex. G) 

Rebu ttal 

Elliott FWWA TLE-7 

Elliott FWWA TLE-8 

Elliott FWWA TLE-9 

Causseaux Staff APC-8 

Causseaux Staff APC-9 

Causseaux Staff APC-10 

Causseaux Staff APC-11 

Description 

Formula to gross-up 
co ntributed land 

Illustration of flow
t hrough accounting 

Illustration of effect of 
f u ll gross-up 

Illustration o f full 
gross-up with 
normalization 

Illustration o f no gross
up with norma lization 

No gross-up balance 
sheets and data s heets 

Full g r oss-up bal ance 
s heets and data s heets 

Net present value gross
up balance sheets and 
data s heets 
IRS Private Letter Ruling 
No . 8326081 

IRS Private Letter Ruling 
No . 8414013 

IRS Private Letter Ruling 
No . 84 38029 

Possible so luti ons to 
cash flow problems 

I 

I 

In addition to the above , Sla f f will use IRS Not ice 87-82, I 
se teet port ions of petitio ners· annuaL c IAC gross-up reports 
a nd, fo r a Class A petitioners ', Schedules Nos. F-l ( a) and {b), 
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F-2(a) and (b), F-3(a)-(c), F-4, F-7 , F-9, F- 15, F-17, f-20, 
F-22(a)-(c ) and F-23 from their annual reporls, and for Class B 
a nd C petiL1oners, the comparable pages (rom their annual 
reports , for t he purpose of cross e xamination. 

VII I. Rulings of Prehearing Officer 

A the preheartng Conference, a motion wa s made to 
substitute Southwest .-~lo r ida Capital Corporation for Florida 
Home Development Corporatton . In addition, the petition by 
Flo rid a Home Builders Association to i nte rvenl! in these 
proceedings was considered. The motion and petitton were both 
granted. 

Based upon the foregoing, it is 

ORDERED by Chairma1 Michael McK. Wilson, as Prehearing 
Officer, that t hi s Order shall govern the conduct ot these 
proceedinys unless modified by the Commission. 

By ORDER of Chairman Michael McK. Wilson, as Preheating 
, _1..9.90 __ . Officer, Lhis --2.6t:.h day of ---A..e.Rl..L 

( S E A L ) 

RJP 

_,_,_• '~ 
ICHAEL McK. WILSON, Chatrman 
and Prehearing Officer 

L7 
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