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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In ra : Petition for Declaratory 
Statement with respect t o Florida Power 
& Light Company ' s obligation to serve 
E.I. uu Pont De Nemours & Company ' s 
Ma xville m in~ sites . 

) 
) 

) 
) 
) __________________________________________ ) 

Docket No . 900169-EI 

Order t.lo .: 22917 

Issue1 : 5-9-90 

The following Commissioners participated in the disposition 
of this mattar : 

MICHAEL tilLSON I CHAIR'-1AN 
BETTY EASLEY 

GERALD L. GUNTER 

ORDER DIS~ISSI~G PETiriON FOR JECLARAf~RY STArE~E~-

aY THE CO~~I~SION : 

On March 5, 1990, Floriu a Powe r and Ligh t (FPLl fil ed this 
Petition for Declaratory Statement in which it asked the 
Com~ission to d~term1ne its obligation to serve E. I . Ou Pont ~e 
Nemours & Company ' s (Du Pont) Maxville ~ine s ite. In its 
~et ition , FPL stated t hat it wi shed to serve the ~axvill~ ~inc 
site , and was seeking a declaratory statement from the Con~ission 
" .. • upon infor~ation and belief that Clay Electric C0ope rat i ve 
will fil e a territorial dispute in the event FPL incurs the 
expense of e xtend ing its facilities anJ accepts the applicatlo~ 
for service d esc ribed ba low • • • " (FPL' s Petition at pps . l-2) . 

On ~arch 20 , 1990 , Clay Electric Cooperative (~lay 

Elec tric ) filed a Response and a Motion to Dis~iss FPL ' s Petition 
f or Declarator/ Statement . Clay Electric clai~s a substanti3l 
interest in the d e termination of who should serve the ~axville 
site, and state~ in its ~otion to Dismiss that; "[i]t wa s ~o t the 
intent of the Commission in adopting the declaratory sta t ement 
r ule t o allow ~atters involving s ubstantial inte rests of ooposi,g 
parties to be dec ided by the e xpedie ncy of a declaratory s t a t emPnt 
proceed ing which does not ~rovide for a heari,g under sec tion 
120 . 57 , Florida Statutes . " (r-1otion t o Dis~i ss at p . 2) . 

It i s clear from the p l e adings filed in thi s case t hat a 
di s pute exists rega rding which utility should se rve the ~axville 
mine s ite . We agree with Clay Electric , that thi s oecl3ratory 
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statement proceeding i s not the proper forum wit~in wh t ch to 
resolve that 1ispute . In Orde r No . 17637, we 1is~i$~Pd no h~r 
Pe titio n fo r Dec l ara t or y Statement filed by FPL in a territorial 
dispute with Clay Electric . The r e we s aid , that , "[t)o resolv~ 
t h is dispute by i ssuing a declara t o r y s tatement , without 3 
hea ring, would deny Clay Electric its r ight t o due p r ocess . The 
Flo rida Supr eme Court has already ruled that it is i~prop~ r to 
circumve nt a t er ritorial dispute by means of a declar atory 
st3 t ement" . Lee Coun tt Electric Coope rative v . ~a r ks, 501 So . 2d 
585 , (Fla . 1937). Our views on t h i s q ues tio n have not chang~d , 
particularly in view of the fact that Clay El~ctric has filed ~ 
Petitio~ to Resolve a Territorial Dispute in this case . See In 
Re: T~critor~al Dispute 3etween Clay Electric Cooperative Inc . 1n~ 
Flo rid a Power and Ligh t Come any in Clay -ounty , Florida ., Docket 
No . 900284- EU . The issue of wh~ is t o se rve DuPon t' s ~ axville 
mi~e site will be decided i n that adv~rsarial proceedi~g . ~u 
Pon t ' s Motion t o Inte rvene in the declarato ry s t l tement 
proce eding , i s , therefore moot; but Ju Po nt can seek t o 

I 

par ticipa t e in the territor ial d i spute pu r suant to ou r nc1 rule I 
25 - 6 . 0 44 2 , Flor ida Administrative ~ode . 

For the reasons stated above, it Ls , therefore, 

ORDERED by t he Flo rida Public Service Comnissi~n that th~ 
Motion to Dismiss fil ed by Clay Electric Cooperati ve, Inc . , is 
gr a nted . It is further 

ORDERED that thi s docket be closed upon issuanco of thi s 
Order . 

By Dir ection of t he Flo rida Public Service Co~~issL~n . 
this 9th d a y of MAY 1990 • 

( S EAL) 
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NOT ICE OF FURTHER PR~""EEDI:-lGS OR JUOIC I AL REVI F.\i 

The Florida Public Service Com~ission is requir~o by 
Sec tion 120 . 59(4), Florid3 Statutes , t o notify pa rti e::; of any 
admin i st r a tive hearing or judicial r eview of Commission orlers 
that is availa ble unde r Sections 120.57 or 120 . 68 , Florida 
Sta tutes , as wel l as t he procedures and ti~e limits that Jpply . 
This notice should not be construed to mean all requests for a~ 

admin i s tr a t ive hearing or judicial review will be grante~ or 
r esult in the r el i e f sought . 

Any party adve r sely affected by the Com~ission's fin3l 
ac tio n in this ma tte r may r eques t: 1) r~consideration of the 
decis i o n by filing a motion for r econsideration with ~he ~trector, 
Di vi aion of Records and Reporting within fifteen (15) days of the 
issuance of t h i s o rder in the for~ p r escrioed by Rule 25-22 . 06~, 

Florida Ad~inis trative Code; or 2) judicial review by the Florida 
Supreme Court in t he case of an electric , 9as ~r telepho~~ utility 
or the First District Court ot Appeal in the case of a water or 
sewe r utility by filing a notice of appe3l with the Director, 
Divi s i on of Reco rd s and Reporting and filing a copy of the nottce 
of appea l and the filing fee with the Jpproprtate court . T~is 

filing mus t be comple t ed within thirty (30 ) days after the 
issua~ce of thi s o rde r, pur s uan t to Rule 9 . 110 , Florida Rul~s of 
Appella t e Procedure. The notice of appeal must be in the form 
spec ified in Rule 9 . 900(a ), Flo rida Rules of Appellate Procedure . 
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