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in the 

In Order Bo. 22268 Florida Power & Light Company (FPL) was 
ordered to request a letter ruling froa the Internal Revenue 
Service (IRS) regarding use of an amortization rate specific 
to Rule 25-17.016, Florida Admin18trative Code, in accordance 
with the terms and provisions of that order. Thereafter, the 
parties to this docket participated in drafting the letter 
ruling request, which is attached hereto as Attachment •A•. 
We find that the request is adequate and complete, and we 
hereby direct FPL to file it with the IRS. In order to ensure 
that the ruling is authoritative and based on informat i on 
known to all parties, we also direct all parties, including 
FPL, its parent corporation, agents, representatives and 
affiliates, to inform each other of any written or verbal 
contact with either the IRS or the U.S. Department of the 
Treasury regarding the ruling request or the subject matter of 
the request, and to furnish each other with a copy of any 
additional information submitted to either the IRS or the u.s. 
Department of the Treasury, both before and a fter such 
submission. 

The approved ruling request states that all parties may 
attend and participate in any conferences with the IRS . In 
o rder to afford the parties a meaningful opportunity to 
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participate, we will require that FPL set dates for any 
conferences only after consultation and clearance 
Commission Staff, the Office of Public Counsel, and 
Florida Industrial Power Users Group. 

such 
with 

the 

This docket will remaip open pending resolution of this 
matter, with certain revenues subject to refund. If the IRS 
issues a letter ruling that adjustment of FPL's investment taz 
credit amortization violates the Internal Revenue Code or IRS 
regulations, this docket shall be closec1 upon receipt of a 
copy of the ruling. If, however, .:he IRS finds that such 
adjustment would violate neither the Internal Revenue Code nor 
IRS regulations, PPL should make th(, appropriate amort h.: at ion 
adjustment and resulting refund. 'l ,le docket would then be 
closed upon Staff verification that t he appropriate revenues, 
plus interest, have been refunc1e4 and tna ' the investment taz 
credit amortization has been adjusted. 

Based on the foregoing, it is 

ORDERED by the Flor ida Public Service Commission that 
Florida Power ' Light Company file the attached ruling request 
with the Internal Revenue Service. It is f urther 

ORDERED that all parties, including Florida Power & Light 
Company, its parent corporation, agents, representatives and 
affiliates, inform each other of any written or verbal contact 
with either the Internal Revenue Service or the u.s. 
Department of the Treasury regarding the ruling request or the 
subject matter of the request, and furnish each other with a 
copy of any additional i nformation submitted to either the 
Internal Revenue Service or the U.S. Department of the 
Treasury, both before and after such submission. It is further 

ORDERED that Florida Power 5a Light Company set dates for 
any such conferences only after consultation and clearance 
with Commission Staff, the Off ice of Public Counsel, and the 
Florida Industrial Power Users Group. It is further 

ORDERED that this docket remain open pending resolution of 
this matter, with certain revenues subject to refund. If the 
IRS issues a letter ruling that adjustment of Florida Power & 
Light Company's investment taz credit amortization violates 
the Internal Revenue Code or IRS regulations, this docket 
shall be closed upon receipt of a copy of the ruling. If, 
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however, the IRS finds thst such adjustment would violate 
neither the Internal Revenue Code nor IRS re;ulations, this 
docket will be closed upon Staff verification that the 
appropriate revenues, plus interest, have been refunded and 
that the investment tax credit amortization has been adjusted. 

BY ORDER 
this 2nd 

(S E A L) 
(7679L)MER:bmi 

of the 
day of 

Florida 
AUGUST 

Pu~lic Service Commission, 
1990 

Reporting 

NOTICE OF fURTHER PRQCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service COmmission is required by 
Section 120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought. 

Any party adversely affected by the Commission's final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records and Reporting within fifteen 
(15) days of the issuance of this order in the form prescribed 
by Rule 25-22.060, Florida Administrative Code; or 2) judicial 
review by the Florida Supreme Court in the case of an 
electric, gas or telephone uti l ity or the First District C~urt 
of Appeal in the case o f a water or sewer utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the no t ice of appeal and the 
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filing fee with the appropriate court. This filing must l>e 
completed within thirty ( 30) days after the issuance of this 
order, pursuant to Rule 9.110, Pl~ rida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified 
in Rule 9 . 900(a). Florida Rules of A:·pellate Procedure. 
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IWAFf AS or Jupe 20. 1990 

HAND DELIYPm -----· 1990 

Internal llevaaua Service 
A.saociate Otief Couuel (Tecbnical aDd lnterut! "'DAl) 
Attention: CC:IRD:D:C 
Ro011 6561 
111 Conatitution Avenue, lf .V . 
Washington, D.C. 20224 

Dear Sir : 

Baaed on the facta and autboritiee berelD&fter aet forth, Florida Pover 
& L1Jtht eo.p.any (eo.pay) reepectfully requuta that the Internal a.v.nue 
Service (Service) laeue a rulin& vit:h r~t to the Federal inco. tax 
conaequencea r .. ultin& fr011 the lanace of Order llo. 22261 (Order) (Exhibit A) 
by the Florida Public Service ec-helon (me). !be Order require• • change 
in the flov-back of un.-ortized lsweac:.aat tax crecllta (lTC) ueociated vidt 
certain property t:he coat• of Which have bean fully recovered throua;b 
straight-line and additional book depreclatloo .. defined by Rule 25-17.016, 
FloriCia Adainhtrative Code, OU-Iackou.t Cut a.covery Factor (010 tule) 
(Exhibit B). ltevenuee relatina to t:hat aapect of the Order which 11 t:he 
subject of thia rullnc requeet vlll be collected 8Ubject to refund ·unt:ll the 
Service iasuea ita rulln&. 

The Collpany 1a UDCertain u to vbetber tbe treac:.ant of lTC under the 
Order coapliea vith t:he requir ... nta of aection 46(f) of the Internal Revenue 
Code of 1986 (Code) and ltep.lation.a eection 1.46-6. Accordinaly, the Coapany 
seeks a ruling froa the Service on thia iaaue. 

For purpoaea of .. ction 6110 of the Code, no inforaation other thar: 
names, addreaaea and other. id*ntifyin& inforaation, including the FPSC order 
nuaber, need be deleted. 

STAIPJIP.II'X OF FACTS 

A. Taxpayer 

The Coapany (EIR •59-0247775) ia an inveetor-ovned public utility 
incorporated in the State of Florida and 1a a vbolly-ovned eubsidiary of FPL 
Croup, Inc. (EIN •59-2449419). Tbe eo.pany ia enaaaed in the operation of an 
integrated electric public utility ayatea involvina the generation, 
trans11ission , diatri bution and aale of electric ener&Y in thirty-five counties 
within the State of Florida. 

The Coapany' a addreaa b 92SO V. n a,ler Street, tu.-i , Florida 3 317 4 . 
FPL Croup, Inc. filea a eonaol1dated Federa S.DC- tax return vith ita 
affiliated corporat ~ona, ineludin& tbe eo.pany. Attached hereto as Exhibit C 
is a co11plete liat of coapaniea vliich ioin vltb FPL Croup, Inc. in the filing 
of a conaolidated return. Tbe return • fi l ed vith the Internal Revenue 
Service Center in Chalblee, Ceoraia on a calendar year baaia uaina the accrual 
method of accountina . The to.pany 1a UDder the audit Juriadiction of the 
District Director of Internal Revenue in Ft. Lauderdale , Florida. 

In 1972, the to.pany aada a tl8ely election, purauant to aection 
46(f) (2) of the Internal Revenue Code of 19S4, u ... nded, to uae the ratable 
flow-through aethod of accountina and rateukh»a for the ITC. Tbe Ccapany has 
fully normalized all book-tax tiain& differenee•, 1ncludina depreciation aince 

ATTACHMENT •A• 
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1976 . 

B. 011-Backout Coat &tcoyeey 

On January 29, 1982, the FPSC adopted the 010 lul.e. The 010 llule w .. 
int ended to allow for ti .. ly recovery of the coat of t.pl ... ntin& aupply aide 
conservation projecta priaarily for the econoaic diaplac ... nt of oil-senerated 
electricity. All coats aaaociated with a conaer ~ation project aubject to the 
Rule are to be recovered throu&h the Oil·Backout :Oat Recovery Factor (Factor), 
including atraight-line depreciation expenae over :be used and useful life of 
the pr oject, capital coats, actual tax expenae and on.ratin& and aaintenance 
expenses (O&K) . The 010 Rule alao allova additional a.ounta to be recovered in 
rates and recorded on the resulatory boob of account u additional book 
depreciation expense in an a.ount equal to tvo·thircb of the actual net 
savings, if any, a.asociated with an Oil·lackout Project (010 Project). All 
costs associated with an 080 Project are aeare&ated and accounted for 
separately. The revenue requir ... nta of an 010 Project are detendned on the 
basis of the 080 Project'• own independent capital atructure, capital 
i nvestment and expenses . . 

The following is a at.plified exaaple of how th~ Factor works . It is 
used for illu.trative purposes only and the ~r• therein do not repreaent 
ac t ual data . 

An OBO Project is conatructed with depreciable capital 
cost£ (book bas is) of $1,000,000 and a resulatory book 
life of 10 yeara . Before the property 1• placed in 
service , O&H costa are eatiaated to be $30,000 for the 
first six months of operationa . The Co.apany's after-tax 
rate of return is 12 percent per year . The Factor is 
set so that the revenue to be collected will cover all 
estimated coats for the six-month period including an 
after-tax return of $60,000 ($1,000,000 book basis x 
(12\/2)) . 1 Aaauaing a statutory tax rate of 34 
percent, revenue requir ... nta to be recovered through 
the Factor would be $170,909, calculated as follows : 
$30 , 000 O&M costa + $50,000 strai&ht-line depreciation 
for six aonths + $f0,909 pre-tax return on investment . 
($60,000/(1- . 34)) . This amount of $170,909 would be 

For simplicity , t he beginning balance of net investment is used i n 
the example rat her than the monthly balances that would actually be used in 
comput ing t he Factor . The net inveataent is the inveataent in the 080 Projec t 
l e >s the cumulati ve straight-line and cumulative additional book depreciation 
al lowed as of t he end of the prior month . 

2 This f act or grosses -up an after - tax return to yield the r equire d 
r e Jenues. The r evenues l ess the $30 ,000 O&H coats and the $50,000 s traight · line 
book depreciat i on yield book taxable incoee of $90,909 . the revenues are 
sufficient t o recover all coats plus the $60,000 authorized after-tax r e turn 
($90, 909 l ess i ncome t ax of $30, 909). For liaplicity, the st:ac:e income tax 
effect is not computed and property, ad val orea and sales taxes are ignor ed . 
Other costs, including non-depreciable capi t al costs that aay be a ssocia t ed with 
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added to the Company'• normally eatabliahed revenue 
requirements and charaed to ita euatOMra. Any actual 
overcollection or undereolleetion of coata during the 
dx-.onth period would be reflected aa an offaet or 
addition to the Factor to be char&ed to the euatoaera in 
aub .. quant aix-.onth periocb. In adllltlon, tvo·thirda 
of any net aavinp that raault in a p.1riod will be 
treated aa additional book depreciati on in the following 
period. 

Net saving• are eoaputed by coaparina all coata 
associated with the 010 Project with the coata the 
Company would have incurred if tha 010 Project had not 
been bu ilt : for exa.ple, avoided fuel coat• and the 
revenues that would have been required if additional 
generating capacity had been conatructed inatead of the 
OBO Project. Ualng the aa.e facta in Exallple 1 and a.n 
eatiaated $300,000 net aavings in the firat alx-aonth 
period of the third year , tvo·thirda of estiaated net 
savings, or $200,000 , would be included in calculating 
the revenue to be used in eatabliahing the Factor . The 
$200,000 would also be recorded aa adaitional book 
depreciation of the 010 Project to be collected dur1ng 
the six-DtOnth period that tfae newly coapucad Factor 
would be in effect. Return on invaac.ent would be lower 
than in year 1, because cvo years of book depreciation 
expense ($100,000 per year) had been recovered. The 
after-tax return on invesC..nt for the flrat six-month 
period in the third year would be $48,000 ((12,/2) x 
800, 000) . 3 It is further aasUIIed that there wa.a no 
overcollection or undercollection in the previou& period 
and that O&K coats will r ... in at $30,000. The Factor 
would be established to recover revenue of $352,727 
($30,000 O&K coats + $50,000 six 110nths of straight-line 
book depreciation + $200 ,000 additional book 
depreciation+ $72,727 return on net book investment 
($48,000 after-tax return on inveat.ent/(1-.34))). 

As is indicated by the examples, the OBO Project r\..venues and, 
consequently , the Factor charged to customers to collect them , are increased as 
a r esult of the increased amounts treated as additional book depreciation 
expense t hat are allowed once net aavings occur. 

the OBO Project are ignored through they are recovered through the Factor . 

3 For siaplicity, the beginning balance of net investment is used in 
the example rather than the 110nthly balances that would actually be used in 
computing the Factor. The net invesc.ent is the inveac.ent in the OBO Project 
less the cumulative straight-line and cu.ulative additional book depreciation 
allowed as of the end of the prior aonth. 
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C. 500 Kiloyolt Tran1gi11ign L1Q1 

In Order No. 11217 (Exhibit D), the Co-etaalon 1ranted approval for the 
Company to recover the coat of a 500 Xilovolt tranaaiaalon line project (the 
KTL Project) throuJb the Factor, effective October 1, 1982. 

the KTL Project vaa built in three pbaaea t.pQrt coal fired 
genera tion froa Georfia. 'nle pri.aary purpoae of th• KTL Project vu to reduce 
dependency on oil vh le u auring adequate aervice at a rauonable coat to the 
r a tepayers. It abo deferred die need for the Cociyany to build additional 
power plants . Facilitie1 coapri1ing Phaaa 1 of the KTL Project were placed in 
service for tax purpoae1 and the ••roclatad coati ve r a flrat reflected in rates 
and on the Company'• books in 1982. Froa October 1, 1~82 , forward, all 
rela t ed coata of the KTL Project--book depreciation expenae ca.puted u.ing the 
straight-line .ethod, a rate of return on the unrecovered capital co1t1 of the 
KTL Pr oject and as1ocia~d incoae taxei· · Vere recovered throush the .. chan1sm 
provided by the 080 Rule . The accounting treae.ent of the aaaeta and 
expenses associated vith the KTL Project baa been aeparately aaintained . 
Recovery of the co1ts aaaociated vith the KTL Project vu through the fuel 
adjustment clau.e, an additi\>nal line it .. on the cuatOMra bill, and not 
throufh base rates . The coat recovery .. chaniaa for the KTL Project does not 
es tab ish baae ratea and ia , therefore, not a conventi~nal rateaaking .. thod . 

Phases 2 and 3 of the KTL Project vera placed in aarvica for •ax and 
book purposes in subsequent years, and the entire KTL Project vas co11plete as 
of J une, 19856 A net aavin&-S va1 achieved by the nL Project beginning in 
August , 1987 . AI a reault, the Factor vu ~raued UDder operation of the 
OSO Rule to reflect two-thirds of nat ltVins! . Tbe incraue in the factor 
was recorded on the books as approxt.ately ~270 aillion of additional book 
depreciat i on expense r esulting in the Coapany fully recove ring the KTL 

4 Some of the Phas e I proper ty vaa placed in aervice for tax purposes 
i n Apr il and August of 1982. To the extent any uaociated cos ta were reflected 
i n non -Oil-Sackout ratea, such co1t1 vera aubaequently reaoved fro11 such ra tes 
for r ecovery unde r the Rule. 

From December 23 , 1982 through July 20 , 1984 a ainor portion of t he 
investment in the KTL Projec t ($706,000) va1 recovered in base rates . 

11 Ther e was an allowance for a ainor 11a0unt of addit i ona l book 
depreciation reflecting net 1avings for the period Oc t obe r - December, 1982 . 

Net saving• vere c011puted baaed on the diff erence between the ac tual 
r evenue requir e.enta of the Company and the eatiaated r evenue r equire11encs of t he 
Company that would have exi1ted if the KTL Project had not been undertaken and 
the Company had cons tructed additi onal power pl ant s inst ead . 
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Project's depreciable capital coats by Au~t 1989. 1
: a seven year period 

instead of the lonfer , previou.ly established, book life. All parties agree 
that the addition& book depreciation baa been treated in the .... aanner as 
the s traight-line book depreciation for the follovin& purposes: deferred 
taxes, coat of service and the c~lculation of the revenue require .. nts . The 
sum of the straight-line and additional book depreciation vas the depreciation 
expense used by the FPSC for purposes of eatabl ... ahins the Co.apany' a coat of 
s e rvice for calculating the revenue require .. nt~ related to the kTL h :oject and 
translated into rates charged to cuat~ra. ~e seven years vas the period of 
time actually used by the Company in computing 'ta regulated depreciation 
expense for the KTL Project property. Both the . traight-line and additional 
OBO Project book depreciation vere u.ed to calcula te tax deferrals . 

Since the tiae the KTL Project vas placed in service, including the 
period additional book depreciation vas bein& recovered, the Coapany has 
amortized the ITC fenerated by the KTL Project at a coapoaite book life for all 
utili ty property, ncluding KTL Project property, qualifying for the ITC 
without consideration of the additional capital recovered through KTL Project 
book depreciation. The composite ITC amortization rate is calculated by 
dividing book depreciation expense- -without the additional KTL Project book 
depreciation expense--for the year by the year-end plant balance including KTL 
Project property . Under the Company's ITC aaortization method, the flow -back 
of the unamortized ITC associated vith KTL Project property vill be over 
approximately the next 17 to 20 years, depending on the date the associated 
property was placed in service . During that period of time, a return wil l be 
earned on only the non-depreciable KTL Project property . 

D. Proposed Regulatory Treatgent of Unaaortized ITC 

Contingent on the ruling requested here, the FPSC has ordered the 
Company to flow-back, to the ratepayers, the approximately $17 million of 
unamortized ITC associated vith the KTL Project over the six-month period 
beginning April, 1990. 

The Order will not affect the return to be earned by unamortized lTC 
balances not related to the KTL Project nor vill it affect the period of time 
over which those other ITC are amortized . 

RULING REQUESTED 

The Company respectfully requests the Service to issue a ruling stating: 

Vhether or not, under the facts as presented, a final 
determination by the FPSC that orders the Company to flow-back 
in rates the unamortized ITC associated vith the KTL Project, 
the depreciable capital costa of which have been fully 
recovered through rates, would violate the normalization 
requirements of Code section 46(f)(2). 

8 Based on the FPSC order, which reduced return on equity as of April 
1 , 1988, the net savings would be r e duced and depreciable capital costa would not 
be fully recovered until October, 1989. The company's petition for 
reconsideration of this issue is currently pending . 
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STATrMElft OF LAW 

The llevenue Act of 1971 added aection 46(e). latar recleelpuated as 
section 46(f) by the Tax Reduction Act of 1975, to the Internal Revenue Code of 
1954 to prevent, with respect to public utility px~perty, the t..ediate 
flow-through of ITC to cuato.era ln the fora of lo4er rataa. Section 46(f)(2) 
of the Code, which the Co11pany baa elected, provi iaa the apecial rub for 
ratable flow-through as followa: 

•sPECIAL RULE FOil llATABLI FLOV·'DUlOUGH. • If the 
taxpayer aa.ba an alaction under thla pa~oa& aph within 
90 cleys after the clete of the enact.ent of tbia 
paragraph in the aanner preacribad by the Secretary, 
paragraph (1) ahall not apply, but DO credit 
determined uncler aubaection (a) shall be allowed by 
section 38 with respect to any property described in 
section 50 (aa in effect before ita repeal by the 
Revenue Act of 1978) which 1• public utility property 
(as defined in parqraph (5)) of the t&xpayer --

(A) COST OF SERVICE REDUCTION. • • If the taxpayer's 
coat of service for rat..akina purposes or in ita 
regulated boob of account 1a reduced by .-ore th~n e 
ratable portion of the credit cleterained under 
subsection (a) and allowable by aection 38 (determined 
without regard to this subsection), or 

(B) RATE SASE REDUCTION. -- If the baae to which the 
taxpayer's rate of return for rateaaking purposes is 
applied is reduced by reason of any portion of the 
credit determined under subsection (a) and allowable 
by section 38 (deter.ined without regard to this 
subsection) .• 

Code section 46(f)(6) provides as follows : 

•RAtABLE PORTION . For purposes of determining ratable 
restorations to base under paragraph (1) and for 
purposes of determining ratable portions under paragraph 
( 2) (A) , the period of tiae uaed in coaputing 
deprec iation expense for purposaa of reflecting 
operating results in the taxpayer's regulated books of 
account shall be used.• 

Code section 46(f)(S) provides, in part, that : 

•PUBLIC UTILITY PROPERTY. For purposes of this 
subsection, the tara ' public utility property' aeans -
(A) property which is public utili~ property witl1in the 
meaning of subsection (c)(3)(8) ... 

Code section 46(c)(3)(8) provides , in part, aa follows: 

•For purposes of subparagr aph (A) , the tara 'public 
utility property' means property uaed predoainantly in 
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the trade or bu.ine .. of the furniahina or aale of -

(i) electrical anerl)', water, or aavaaa diapoaal aarvicea, *** 
if the rates for aucb furniahina or aala, aa the caae aay be, havE 
been established or approved by a State or political subdivision 
thereof, by an afency or inatru.enta .. lty of the United Statu, or 
by a public aerv ca or public utility ca..laaion or o~her similar 
body of any State or political aubdfviaion thereof . • 

Regulations section 1.46-6(g) provides, in part, aa follows: 

•RAtable Mtbodl. (l) In f'ntral. tmcs... ..h • paraaraph 
(g), rules are prescribed or purpoaas of deterainatlon 
whether or not, under aaction 46(f)(l), a reduction in 
the taxpayer's rate baaa vlth raapact to the credit is 
restored leas rapidly than ratably and Whether or not 
under section 46(f)(2) the taxpayer'• coat of aervice 
for rateaaking purpoae~ ia reduced by .ora than a 
ratable portion of auch credit . 

(2) Re&»lated g:precif~on axfe'•· Vhat 1a 'ratable' 
ia deterained y cons rina period of tt.. actually 
u.ed in eo.puting the taxpayer'• resulatad depreciation 
expense for the property for which a credit ia allowed . 
'Regulated depreciation expenae' ia the depreciation 
expense for the property used by a ra~latory body for 
purposes of establishing the eaxpayer • coat of service 
for rateaaking purposes. Such period of tt.e shall be 
expressed in units of years (or aborter periods), units 
of production, or aachina houra and ahall be datenained 
in accordance with the individual useful life ayatea or 
coaposite (or other group asset) account syat .. actually 
used in coaputing the taxpayer'• rasulatad depreciation 
expense . A Mthod of raatorina, or raducina, is ratable 
if the IJilOunt to be raatorad to rate base, or to reduce 
cost of service (aa the cue aay be), 1a allocated 
ratably in proportion to the nu.bar of auch units . 
Thus. for exaaple. aasu.e that the rasulatad 
depreciation expense is co.puted under the srraight line 
method by applying a co.posite annual percentage rate to 
'original cost' (aa defined for purpoaes of computing 
regulated depreciation expanse) . If, with respect to an 
item of section 46(f) property, the a.aunt to be 
restored annually to rate b .. a ia co.putad by applying a 
composite annual percentage rate to the a.ount by which 
the rate baae was reduced, than the restoration ls 
ratable . Similarly, if coat of aarviea is reduced 
annually by an aaount co.putad by applyina a composite 
annual percentage rata to the &.aunt of the credit, cost 
of service is reduced by a ratable portion. If such 
coaposite annual percentage rata vera reviaad for 
purposes of computing reaulated depreciation expense 
beginning with a particular accounting period, the 
computation of ratable restoration or ratable portion 
(as the case aay be) .uat a lso be revised beginning with 
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euch period . A coepodte .aJ~UAl perce~acap rate b 
deterainecl eolely ~ rafarnce eo tbe perlocl of elM 
actually ueecl by the e.xpayer lD COIIpUt:laa lea rep:latecl 
depreciation expeaee· vltboUt reductloa for aalva,. or 
other iteaa euch •• over aDd UDder ACcruala. • 

DISCUSSIQI 

A. Position of Florid& Poyer & Licht Cgppaqy 

The KTL Project property baa been, aD4 continua& to be, ueecl in 
providing elect~ic eervice under ratea eatabliabecl ou a rate-of-return basis. 
Therefore, the KTL Project property i• public utility property aa defined in 
Code sectiona 46(c)(3)ll) aDd (f)(') aDd the lapalatlona thereunder. b such, 
the treae.ent of ITC aaaociated with tbe m. Project 1a aubject to the 
normalization requir ... nte of Code eection 46(f) aDd, aa a reault of the tiJHly 
election of the Co.pany in 1972, 1a apeciflcally aubject to the req~~reaents of 
Code section 46(f)(2) . Pureuant to Coda aection 46(!)(2), the eo.pany's cost 
of service for rateaakina· purpoaea aDcl ln lta raplatecl booke of account can be 
reduced to reflect no ~r• than a ratable portion of the Itc.• 

The Coapany believe• that a rapid flow-back of the ITC 1a fair and 
reasonable becauee it returne the benefit of the ITC to tboae ratep•;-•rs vho 
have paid the costs aeaociatecl with the K7L Project throuah revenue 
require~~ents. However, the Collpany baa been, aDd r ... tne, concerned that the 
Service could find it to be violative of the nor.alizatfon requir ... nts of the 
Code to t..pute tvo-thirde of the net eavinp derived froa the lCTL Project as 
depreciation for purpoeea of co~utin& the ratable period over which 
unamortized lTC can be flowed back. 

Regulations aection 1.46-6(&)(2) define• resulatad depreciation expense 
in tenas of a period of tiAe expr•••ed in unite of r•ar• (or aborter periods), 
units of production, or aacblne boure. TIM t.p\lt:at on of net eavtnas to 
regulated depreciation expenee rather than to ao.e other coeponent of rates, 
therefore, does not appear to be addreaeed by &e~lationa aection l.46-6(g)(2) . 
Thus, it is not clear that eucb t.putation properly createa a change in the 
r atable period for purpoaea of a fiov·back of una.ortlzed ITC . 

Regulations aection 1.46-6(&)(2) alao require• that when the co•posite 
annual percentage rate for purpose• of co.putina resulated depreciation expense 
is revised, then the coaputation of ratable reatoration or ratable portion •ust 
be made •beginnins with the aa~~e period• u the chana• in depreciation expense . 
The Company, however, did not reviae the ~rtization schedule as of the 
beginning of that period due to the conceru expressed above. 

KTL Project property, when placed in service for regulatory purposes . 
was included in the total aaou.nt of public utility property und in coaputing 
the composite book depreciation rate for purpoaes of coaputins the ratable 
period for a flow-back of ITC. Vhen additional depreciation expense was 
allowed with respect to KTL Project property, however, there wu not a 
recomputation of coapoaite book life ae applied to lCTL Project or to the 
Company's other public utility property for purpoaes of a.ortizina ITC to cost 
of service. Even now that depreciable inveatllent ie fully recovered and zero 
depreciation expense is allowed with respect to kTL Project property, no 

II There ia no t.pedt.ent to a reduction of leaa than a ratable port i on 
of the ITC . 
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recomputation has been aade . Because no chan&• in cha c011poaita annual 
percentage rate has bean put into affect, it la not clear chat che regulations 
would permit ITC to be flowed back into coat of aarvica .ora rapidly than vould 
occur under continued uae of the co.poaite annual rate. 'l'bua, the Coapany h 
concerned chat the Service aay conclude chat a continued a.ortization of lTC 
based on the co~osite annual percentage rate of depreciation ia required. 

The Co~any ia also concerned about the inherent incon.iatancy that the 
Service may conclude exiata when property ia inc. ldad in che claaa of property 
with respect to which che annual c011p0aite percen=aga rate of depreciation is 
based and , at the .... tt.e ia aegregated out o f t&e co.poaite body and 
ass igned a more rapid ratabie period for purpoae of Coda section 46(f) . 
Although the regulations do not address the consideration one way or another , 
the Company is uncertain regardin& the peraiasibili cy of such a procedure . 

For the reasons diacuaaed above, the eo.pany ~ ~oncerned vith respect 
to whether the Order will result in ita bein& found to be in violation of 
section 46(f) of the Code and reapectfully aaka for the Servic~·· ruling . 

S . ~gtf~ogo~.;~eot1~S;~~1~~ J!!if5! ~t~a!:3· tG~'tY!~f5! ¥~d~~~r1al 
Power Uaera Groyp (f!PUG) 

Indisputably, the KTL Project property doaa continue to provide electric 
service. In the provision of that service, certain expenses are incurred and 
are recovered from the ratepayers . For exa.ple, a return is earned on 
non-depreciable KTL Project property, the balance of ~rtlzed ITC arising 
from KTL Project property and the debit balance of deferred taxes created 
because book depreciation was gt·eater than tax depreciation . 06H expenses, 
taxes other than incoae taxes and incoae taxes are also recovered. Those costs 
are reduced by the amortization of the reaainin& balance of the ITC arising 
from the KTL Project property . However , since the KTL Project property is now 
fully deprec iated for accounting and rateaaking purposes, a return on capital 
related to depreciable KTL Project property that generated the ITC and book 
depreciation a re not among those expen.ea that are currently recove red . 
Indisputably, the ~~ajority of the Collpany'a rates are established on a 
r ate-of-return basis . It could be argued, however , that the Factor is not 
rate -of-return regulation in that the purpoae of an 080 Project is to reduce 
dependence on oil whi l e aaauring adequate aervice at a r~asonable cost . 

Without giving consideration to whether or not the Factor is 
rate-of-return regulation , the period of tt.e actually used in comput\ng t he 
Company's depreciation expense for the KTL Project property was approximat e l y 
seven years : October 1, 1982 , until October , 1989 . Thus, the prope rty 's life 
for ratemaking purposes was approximately seven yea rs . Both the straight·line 
and additional book depreciation constituted the depreciation expense actually 
used by the FPSC in establishing the coat of service and revenue requirements 
for rateiUking purpoaea of the KTL Project. For ratemaking purposes, both the 
straight -l ine and additional book depreciation vere used when def~rred taxes 
attributable to book-tax depreciation differences were calculated . 

A violation of Section 46(f)(2) occurs when ITC are flowed back to cost 
of service more rapidly than r a tably. Regulations section 1 .46 -6 (g)(2) 
provides that ratable •is determined by cons idering the period of time actually 
used in computing the taxpayer's regulated depreciation expense for the 
property for which the credit is allowed• . The property in quest ion was fully 
depreciated on the Co11pany' s books by the end of 1989 . The actu11l period of 
tlme U£ed in computing the Company'• regulated depreciation expense was seven 
years. 

The rapid recovery of costa reversed previou.aly reflected timing 
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differences and creat.ad additional tU.ina differences that have been reflected 
in the Company's boo~. Deferred taxes related to the KTL Project property 
have been calculated by takina into con.ideration total book depreciation from 
KTL Project property. · 

the computation of the •ratable• period 1a not ~tably fixed at the 
time property is placed in service . Fro. tt..-to· Lt.e circu..tances require 
that there be a change in regulated depreciation ex .~nae. Depreciation rates 
may be changed because of changes in technoloSY or to achieve various social 
purposes. 

Section 1.46-6(g)(2) of the Regulation&, requ ' res a revision of the 
ratable restoration period when the ca.posite annual percentage rate is 
revised. It is only when the co.posite annual percentafe r ate is de~r,ased and 
the ratable restoration period is uncban&ed that there s a potentialor a 
more rapi d than ratable flow-back of ITC to coat of service. However, this 
provision could be interpreted to require an alteration of the ratable 
restoration period in a situation when the co.posite annual percentase rate is 
either directly or indirectly incrf1sed. Regulation. section 1.46-6(g)(2) 
specifically contemplates recomputation. of the ratable period, statina that: 

•Jf such composite annual percent•&• rate were revised 
for purposes of computin& regulated depreciation expense 
beginninf with a particular accountina period, the 
computat on of ratable restoration or ratable portion (as 
the case may be) IIUSt also be revised beginning with such 
period.• 

Under the Order, the additional depreciation expense reflected in rates 
is, in fact, a revision of the composite annual percentage rate: regulated 
depreciation expense is permitted in excess of the aaount that would be 
permitted if only the composite annual straiaht·line percentafe rate had been 
used . This change occurred as of Augu.t, 1987, and resulted n substantially 
greater depreciation expense being recovered throu&h the Factor and being 
recorded on the Company's booka. Thus, the portion of unamortized lTC being 
amortized in rates should have been increased at that tU... Because 
amortization vas not increased, a less than ratable portion of ITC was 
reflected in the Factor. No violation of normalization principles occurs as a 
result of a less than ratable flow-back between Au&U&t, 1987, and August, 1989 . 
See, ~· Letter Ruling (LR) 8601074 (October 9, 1985) holding that •section 
46(f)(2)(A) of the Code does not T.equire that the flow-through to cost of 
service be ratable . It requires only that it be no faster Chan 'ratable . '~ 10 

If less than a ratable portion is flowed-back in one year, neither the Code nor 
the Regulations prohibit the difference being aade up in a later year or years . 

The FPSC's past practices and current proposal , both allow a less than 
ratable amortization in prior years with a final ..aunt of flow-back in 1990 . 
The total amount of flow-back does not exceed the allowable flow-back over the 
same period . 

Congress intended, in enacting the ITC normalization requirements, to 
permi t regulatory co111111issions to •divide• the benefits of the ITC between the 
regulated company and the ratepayers, with apecified liaitation.. Senate 

10 A Private Letter Ruling ia not considered precedent, but does 
indicate the Service's thinking at a particular point in time. Rowan Cogpanies 
v, Un i ted States . 452, U.S . 247 (1981) . 
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finance Coaaittee Report No . 92-437, 1972-1 C.l. 559, 579; Houae Ways & Means 
Committee Report No . 92-533, 1972-1 C. l . 498, 510 . Tbe peat practice and 
current proposal of the FPSC provide for a divialon or aharln& of the ITC 
be~een the Company and ita ratepayers and do not require that the ITC be 
amortized over too short a period. of tt.e. 

A flow-back of lTC related to KTL Project property over the coaposite 
book-life determined with reference to all of the eo.pany'a public utility 
property would not be cou.iatent with aound resuic~~ry principle• that also 
underlie the ratable flow-back requlr ... nt of the Lode. A flow-back of the lTC 
over the same period during which r.atepayera are charged for the capital costs 
of t he property generating the ITC aatchea the berafita and the burdens. 
Further, other costa aaaociated with the receipt ot aervice fra. the property 
are recovered from the ratepayer• of the utility dur -ns the .... period of 
time . 

The FPSC, OPC and FIPUG believe that there are three private letter 
rulings- - LR 8326081 (Marc~ 29, 1983), La 8414013 (Deca.ber 23, 1983), and LR 
8438029 (June 18, 1984) . 1 --which, when cou.idered together, lead to the 
conclus ion that the treatment propoaed by the FPSC doea not violate the 
provisions of section 46(f)(2) of the Code or the W\darlyins regulations . A 
comparison of the facts and circuaatancea of the three letter rultngs leads to 
the following conclusions: 

l. 

2. 

3 . 

4 . 

If amortization of utilized lTC begin. when the related 
property is placed in service and depreciation com.ences 
for accounting and ratemaking purpoaea and continues 
until, or beyond, the coapletion of depreciation for 
accounting and ratemaking purposes; the amortization is 
not more rapid than ratable and ia not violative ; 

If amortization of utilized ITC befiu. before the 
related property is placed in aerv ce and depreciation 
commences for accounting and rateaaking purpoaes, the 
amortization is violative regardless of whether the 
amortization continues until or beyond the completion of 
depreciation for accounting and ratemaking purposes ; 

If amortization of utilized ITC begin. when the related 
property is placed in service and depreciation co ... nces 
for accounting and rateaaking purpose• and stops before 
the completion of depreciation for accounting and 
ratemaking purposes, the amortization is aore rap~.d than 
ratable and is , therefore , violative; and 

If amortization of realized but unuaed ITC begins before 
the ITC can be utilized, it is violative. 

11 LR 8438029 states , •tn addition, sect i on 46(f)(6) of the Code defines 
'ratable portion' as the period of time uaed for purpose• of reflecting operating 
results in the taxpayer ' s regulated books of account . •. LR 8438029 a lso states, 
•Therefore, section 46(f) (2) and the regulations thereunder can be said to 
provide for the restoration of the QPE credits over the uaeful life of the 
property for regulatory purposes . • 
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Under the FPSC proposal, a.ortization did not begin before the ITC were 
utilized, the plant waa placed in service, or the start of depreciation for 
accountinf and rateaakin& purposes nor did it atop before the coapletion of 
depreciat on for accountin& and rateaakin& purposes. A8ort1zation will, in 
fact , continue aoaevhat beyond the coapletion of depreciation for accounting 
and ratemaking purposes and will, therefore, be over a period of tt.e longer 
than that actually used for rateaaktnK deprecla~lon purposes. A8ortizatlon 
will have occurred over a period of t!.. lon&er dban the uaeful life for 
regulatory purposes. Therefore, the a.ortizatl , n can not be ~r• rapid than 
ratable nor can it be violative . 

The very practical effect of the findin& i ,· IJl 8326081, that an 
abbreviated flow-back period does not violate the provt~iona of either Code 
section 46(f)(2) or Resulationa section 1.46-6, ia to aatch--aa .uch as is 
poss ible -- the amortizat19n period with the period durinf vbich the related 
costs are recovered through the rate-akin& process . Th a ~· the identical goal 
of the proposal by the FP~C. 

The entire unamortized lTC, with reapect to the KTL Project property, 
could, and should, have been reflected in rate• over the abbreviated book 
depreciable life of the KTL Project when the capital coats were actually 
recovered through both the atrelght-line and additional book depreciation or 
the remaining WUUIIortized balance could, and should, have been a.ortized in 
1989 . Such amortization would .. et the •no ~re rapidly than ratably• 
standard . It follows, a priori, that any flow-back after 1989 is not 11ore 
rapid than ratable--indeed, it is leas rapid than ratable. Therefore, the 
standards of section 46(f)(2) and the resulationa would not be violated . 

PRQCEDUBAL Mt.'l"tW 

The issue in this rulin& request 1a not clearly and adequately addressed 
by a statute, regulation, decision of the Supr ... Court, tax treaty , revenue 
rul ing, revenue procedure, notice, or other authority published in the Internal 
Revenue Bulletin . 

To the best of t he knowledge of the Co11peny and the Co11pany's 
representatives, the identical issue is not under exaaination by a District 
Director in any return of the Company (or of any taxpayer related to the 
Company within the 11eaning of Code section 267, or a ..aber within the 11eaning 
of Code section 1504) and has not been so examined within the statutory period 
of limitation on assessment or refund of tax, and no cloain& a&reement has been 
entered into on this issue by a District Director. To the &.at of the 
knowledge of the Company and the Co11pany'a representatives , the identical issue 
is not being considered by any Appeals Office of the Service in connection with 
a tax return of the Company for a prior period and has not been considered by 
an Appeals Office within the statutory period of lt.itation on aasess11ent or 
refund of tax, and no c losing agreement on this issue ha. been entered into by 
any Appeals Office . To the beat of the knowledfe of the Company and the 
Company ' s representatives, the identical or ala lar issue is not pending in 
litigation and has not been ruled on by the Service to the Coapany or any 
predecessor of the Company, and no request for ruling on this issue has been 
filed and later withdrawn . 

The Company respectfully requests a conference prior to the issuance of 
a ruling . It is also requested that representatives of the FPSC and all 
parties to the FPSC proceeding be allowed to attend and participate in this 
conference . I n accor dance with Revenue Procedure 88-6, the FPSC has reviewed 
this request and believes that it ls adequate and coeplete.lf further 
information is ~eeded, please contact Kr. Gary Kuberek of the Coapany at ( 305) 
552-4 333, or the Company's authorized representatives, Raymond F . Dacek, Davi d 
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E. Jacobaon , or Randall V. Crlffln ae (202) 828-0100. lacloaed 1• a 
declaration in the fora required by lav.aue Procedure 90-1 alaned by an officer 
of the Co.pany and a power of aeeoraey . Alao e~~eloaed la tbe requidte fee of 
$2,500 .. required by a...aue Procedure 90· 1 . 

Under penaltlea of perjury., I declare ehae I haw ex.ained the foregoln& 
Requeat for Rullif, lncludiq acc~1na ctoc:u.nu ad, eo the ben of .y 
knowledge and bel ef, the facta preaeneed in aupport of the requaaeed rullna 
are true, correct, and coepleta. 

Aadatane Coneroller 
Florida Power & Upe eo.panv 
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All exhibits will be aeparately attacbecl, 1n full, to the actual 
ruling request but have been oai tted here to aaw paper. 

EXHIBIT A 

EXHIBIT B 

EXHIBIT C 

EXHIBIT D 

Order No . 22268 Adoptin& 01l·lackout Proceas 

Rule 25 -17 .016, F.A. C. , 011 -lackou~ Coat lecovery Factor 

Companies Jolnins ln F111n& of CcmaoUdated Return 

Order No. 11217 Approvtn& FPL's KTL ~oject 



TO 

FROM: 

RE 

MENOR AI DUM 

July 31, 1990 

DIVISION OF RECORDS AND REPORTING 

DIVISION OF LEGAL SERVICES (RULE) VJI-
DOCKET NO. 890148-EI PETITIOI OF THE FLORIDA 
INDUSTRIAL POWER USERS GJ'OUP TO DISCONTINUE FLORIDA 
POWER & LIGHT COMPANY'S (JTL BACKOUT COST RECOVERY 
FACTOR. 

Attached is an ORDER APPROVING UOUBST FOR LETTER RULING 

in the above-referenced docket which is ready to be issued. 

{7679L)MER:bmi 

Attachment 

OOCUMEtH N'~~·mER -DATE 

0 G 9 6 9 AUG -2 1993 

. -PSC -RECORDS/REPORTIHG 


