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BF.FORE THE FLORIDA PUBLIC SERVICE COr~ISS ION 

In rc: Requesl from exemption from ) 
Flor1da Public Service regulation for ) 
a wastewoler tred tment p lant in Osecola ) 

DOCKET NO: 900400-WU 

County by the Wilderness Home Owners ) 
Associa ion, Inc. ) ______________________ ) 
In re: Inveslig tion initiated pursuant) 
to Order 22166 , into appropriate bi l ling) 
for custome rs in Wilderness Development ) 

DOCKET NO. 900217- WS 
ORDER NO. 23464 
ISSUED: 9- 11-90 

Area of Poinciana U ilities , I nc . in ) 
Osceola Counly . ) 

------------------------ ) 

Tho following Commissioners participated 
dispostlion of this matler: 

THOMAS M. BEARD 
BETTY EASLEY 

GERALD L. GUNTER 
FRANK S. MESSERSMITH 

QRQEELGRANII~G IN PARI AND D~G IN PART 
IH~ UIIkJTY ' S MOTIQN IO INTERVENE ANP 

IO CONS.OL..I.DAT~ CONTINUING THE ESCROWING 
Of MON.IHLX.. SEJ:llUCE REVENUES AN~V_li&; 

~VA~AalklTY C~ARGES . P PLACING DOCKETS 
lN MONITOR STaiUS 

BY THE C0f1r1ISSION: 

S/\CKGROUNP 

ln the 

During the Poinciana Utility, Inc., ( Poinciana ) rate case 
(Docket No . 881503- WS), it c ame to 1 ight that there wa s an 
1rreqularity in part of Poinciana's service territory known as 
the Wilderness Development. Appare ntly, Poinciana owns t he 
lines in Phase I of the Wilderness Development, but an 
ownershi p cHspu e e xists between Poinciana and the Wilderness 
developer over tho central plant (located in Phase I) and the 
lines in Phase II. I n July of 1988, the Wilderness developer 
convc-yrd by quit-claim deed the central plant , the land the 
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plant is on, and the lines in Phase II to the Wilderness Home 
Owners Association (Assoc iation). On Ma rch 21 , 1989, Poinciana 
£1led a complaint against the developer in the Circuit Court o£ 
the Nlnth Judicial Circuit, in and for Osceola County, Florida, 
Case No. 89- 704. 

There was evidence at the rate case hearinq that during 
the test year Poinciana billed the customers in Phase I at the 
!ull rate. These custome rs apparently rece ived line 
m intenance service. However , for thr~e months during the test 
ye ar, Poinc iana also billed the customers in Phase II at the 
Cull rate when the Wilderness Home Owners Associat i on had been 
operating and incurring expenses for the central plant and the 
lines in PhJse II. Consequently, by Order No. 22166 , we 
directed thal a separate investigation docket be opened tc 
dcte rminr who rendered what services to whom and to determine 
the propriety of show cause proceedings. The investigation 
docket was opened s~orlly thereafter and was assigned Docket 
t o. 900217- WS. 

By letter dated Apri 1 23, 1990, the Association requested 
exemption from Florida Public Service Commission regulation for 
the water treatment plant located in the development pursuant 
to Section 367 . 022(7), Florida Statutes, (nonprofit entities). 
The request was accompanied by an affidavit of t he president of 
the Association, a copy of the Association's Articles of 
Incorporation, a copy of the Associ a tion ' s Bylaws, and a 
quit -claim deed by whi ch the plant, the land upon which the 
plant is located, and the lines in Phase II were conveyed from 
the developer to the Association . Docket No. 900400-WU was 
opened to process the Association 's request. On May 24, 1990, 
Poinciana filed in the e xemption docket a Motion to I ntervene 
and Consolidate. Poinciana requested that it be allowed to 
intervene in the exemption docket and t~at the e <emption docket 
and the investigation docket be consolidated. On June 5 , 1990, 
the Association filed a response to Poinciana's motion. The 
Associatio n argued that Poinciana's motion should be deniej and 
that the exemption request should be allowed to proceed. We 
will consider consolidation and intervention separately. 

CONSOLIDATION 

Rule 25- 22.035(2 ), Florida Administrative Code, states : 

Cons olidation: If there are separate matters 
before the presiding officer which involve 
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similar issues of law or fact, or identical 
parties, the matters may be consolidated if it 
appears that consolidation wou ld promote the 
just, speedy and inexpensive resolution of the 
proceedings, and would not unduly prejudice the 
rights of a party. Any party to a proceeding may 
request that it be consolidated wi th proceedings, 
or the pres1.ding officer may on his or he r own 
initiative order separate proceedings to be 
consolidated. 

In its Motion to Intervene and to Consolidate , Poinciana 
a rguos hat the Commission · s act ion in the e xemption docket 
could be influenced by the result in the cou rt litigation and 
t:hat tho Commission's action in the e xemption doc ket will be 
ol ~clod by the Commission ' s action in the investigation 
docket. In other wo rds, the determination made by the Circuit 
Court 1n the ownership dispute is the pivot upon whic h both the 
exemption and investigation dockets wi ll turn . 

In its response to Poinciana ' s motion, the Association 
argues that notwithstanding the presence of the litigation, the 
Association holds title to the plant and land by virtue of a 
quit-claim deed from the developer and, thus, the Associat1on 
is entitled to an exemption for as long as it continues to own 
and op rate Lhe plant. Whether Po inciana is billing the 
Association's customers correctly and whether the Association 
is ntitled to an exemption pursuant to statute are , the 
Associa tion asserts , two distinct and separate issues. 

We agree with Poinciana i n that the cou rt case is the pivot 
upon which the exemption and investigation questions will 
turn. Nevertheless , we do not believe that the circumstances 
oC those cases meet the test of the consolida' ion rule. We 
find that the present situation involves neither like cases nor 
th same parti s . Both cases depend on the same external 
fa tor, the decision of t he Circuit Court, but this is clearly 
not one oC Lhe like cases situations contemplated by the 
consolidation rule. The issue of law i nvolved here, 
ownership, is not an issue which this Commission can reso 1 ve. 
In addition, tho parties in these t wo dockets are as different 
as the subJect matters involved. It appears , the n, that the 
essential requirement of the rule is not met. Also, it is 
unlikely that consolidation would promote administrative 
efficiency in this instance. Accordi ngly, we hereby deny the 
utility's motion as to consolidation. 
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Poinciana requested intervention on the basis that it has 
an interest in the e xemption docket by virtue of the ownership 
dispute. When the liligation over the disputed properties is 
settled. any interest Poinciana may have in the exemption 
docket will not necessarily cease. If the Court rules that 
Poinciana is the owner of all the disputed property , we could 
not grant the Association an exemption because the A~sociation 

would not own the land and the facilities and thus not meet t he 
xemption cr1toria . If the Association is found to be the 

lawful owner of all of the disputed property, then Poinciana 
will no longer have an interest i n the e xemption docket. 
Howev r, should tho litigation be resolved in such a manner 
that lhc disputed property is somehow divided, Poinciana will 
have an interest in the exemption doc ket. Since the 
substantial 1nterests of Poinciana may be affected i n the 
cxcmpt1on decision , we hereby grant its motion as t o 
in!..crvc nlion. 

MONITOR STATUS OF DOCKETS 

The Circuit Court's decision as to owne r s hip of the 
disputed propf'rty is essenti a l for the conclusion of both the 
exemp ion and investigation dockets . Since we cannot process 
the exemption docket until the cou rt case is settled, we hereby 
place the exemption docket in monitor status until a final 
cou rt resolution is reached. Furthermore, since so much of the 
investigation docket depends on who owns the facilities , the 
investigation docket is also placed in monitor status . So that 
we may be apprised of developments in the court case , Poinciana 
is hereby ordered to file a copy of all orders entered into in 
the Circuit Court case with this Commission . 

ESCROW 

Order No. 22166 , issued on November 9, 1989 , in Docket No . 
881503 ws, required the utility to " . escrow all monthly 
se rvi ce revenue and service availability c harges collected from 
the customers in the Wilde rness De velopment unti 1 the 
completion of "'he separately docketed investigation of that 
situation. " We believe tha t pldcing the investigation doc ket 
into monitor status does not release t he utility from it s 
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obl iga ion to escrow the Wilderness Development revenue and I 
cha rges . There is the possibility of a r efund to these 
customers at the close of the investigation. Therefore, 
Poinciana is required to continue to esc r ow all monthly service 
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revenue and se rvice availability charges collected from 
custome r s in the Wilderness Development until the completion of 
Docket No . 900217-WS . Furthermo re, we require the utility to 
provide he Commission by the 20th of each month a report 
indicating the monthly and total revenues collected from the 
Wilderness Development c ustomers . 

Il is , therefore, 

ORDERED by the Florida 
Molion to Intervene and 
Utilllies , Inc., in Docket 
part and granted in part 
Order. It is furthe 

Public Service Commiss1on that the 
to Consolidate filed by Poinci ana 
No. 900400-WU is he r eby denied in 
as set forth in the body of this 

ORDERED lhat all parties shall furnish copies of any 
testimony , e x hi bits, pleadi ngs and motions wh ich may be 
hereinafter filed in Docket No. 900400- WU to B. Kenneth Gatlin, 
Gatlin , Woods , Carlson & Cowdery, 1709-D Mahan Drive, 
Tallahassee , Florida 32308 , At orney for Poi nciana Utilities , 
Inc. It is further 

ORDERED that Poinciana Utilities , Inc . , shall file with 
lhis Commission copies of all orders entered by the Court in 
Case No. 89-704, Circuit Court of the Ninth Judicial Circuit, 
in and for Osceola County, Florida . It 1s further 

ORDERED that Poinciana Utilities , Inc., shall escrow all 
service r venue and servi ce availability charges collected from 
custome r s in the Wilderness Development until the completion of 
the investigation in Docket No . 900217-WS and shall on the 20th 
of each month provide Commission Staff with a monthly r e port of 
revenue and charges so col l ected . 

By ORDER 
this ltth 

( S E A L ) 

MF 

of the 
day of 

Flo rida Publi c 
SEPTEMBER 

Service Commission 
1990 

STEVE TRIBBLE , Directo r 
Divisio n of Records and Reporting 

by· ~~ ChlffB~rds 
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NQTICt QF FURtH£~£Q1NGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Scion 120.59(4}, Florida Statutes, to not ify parties of any 
administ rative hearing or j udicial review of Commissio n orders 
that is available under Sec tions 120.57 or 120.68, Florida 
Slalutes , as wel l as the procedures and time limits that 
apply. Th1s notice should not be construed to mean all 
r quests for an administ r ative heari ng or judicial rr>v 1ew wi 11 
b granted or result i n the relief sought . 

Any party adversely affected by this o rde r , which is 
pre l1m1n ry, procedural o r intermediate in natu re , may 
request: 1) rccons1deration with i n 10 days pursuant to Rul e 
25- 22.038(2) , Flo r ida Admi nist rative Code, if issued by a 
Pr e hcaring Q(ficcr; 2) r econside ration with i n 15 days pursuant 
t o Rulo 25- 22.060 , Florida Adminis trative Code , if issued by 
tho Coll"rnission; or 3 ) judicial review by the Florida Supreme 

I 

Court, in the case o f a n electric, gas or telephone util i ty , or I 
the First District Court o f Appeal , in the case o f a water or 
sewer utility. A motion for reconsideratio n shall be filed 
with the Dir~"cto r , Division of Reco rds and Re porting , in the 
form proscribed by Rule 25-22.060 , Florida Admini s trati ve 
Code. Judicial review of a preliminary, procedural or 
int; rmediate r uling or order is availabl~ if r eview of the 
f1nal action will nol provide an adequate r emedy. Suc h review 
rn~y be requ $ted from lhe appropriate court, as described 
abov , purs uanl l o Rule 9 .100 , Florida Rules of Appellate 
Procedure. 
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