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FI AL ORDER GRANTING, IN PART, AND DENYING , IN PART, 
VENTURE ASSOCIATES UTILITIES CORP.'S 

MOT I ON TO STRIKE, APPROVING RATES AND CHARGES 
AND IMPUTING MAIN EXTENSION AND METER INSTALLATION 

CHARGES AS CONTRIBUTIONS-IN-AID-OF-CONSTRUCTION 

BY THE COMMISSION: 
BACKGROUND 

Venture Associates Utilities Corp. (Venture, VAUC or utility ) 
lS a deve oper-owned class B water utility which presently provides 
service to the Palm Cay subdivision within Marion County . On 
Sep ember 9, 1993, Venture fi l ed its application to amend its 
existing water certificate to include additional territory to 
provide serv ice to the Ocala Palms Subdivision . This prope r ty, as 
well as the existing alm Cay property, · s being develope d by 
Venture Associates Utilities Corp . , an affiliated company. With in 
the additional territo ry, Venture proposes to serve an additional 
790 equivalent residential connections (ERCs) consist i ng of sing le 
family homes and townhouses a s well as a club house and commu~ity 
cen er. Venture proposes o provide o nly water service. Wastewat er 
service will be provided to individual customers directl y by the 
Ci y of Ocala. 

Venture provides service to its Palm Cay system through an on ­
s e water treatment plant . To provide service to the Ocala Pa lms 
Subdivision, Venture purchases water from the City of Ocala through 
a master me er and resells it to the ind i v idual wate r users within 
the development . 

By Order o. PSC-94-1621-FOF-WU , issued December 30 , 1994, 
this Commission, by final action, amended Ven ur ' s certificate Lo 
i elude the additional territory (Ocala Falms Subdiv ision) and by 
proposed agency action (PAA), approved r < tes and cha r ges for the 
Ocala Palms Subdivision. On January 20, 1995, six customers timely 
filed protests t o Order No. PSC-94-1621-FOF-WU. On the same da te, 
the utility timely filed a protest to t he Order. Accordingly, this 
matter was scheduled for an administrative hearing. On March 24, 
1995, Venture filed a Motion for Interim Rates. The basis for th1s 
r qu s was ha the utility is presentl y providing service , 
wi h camp nsa i on , o 90 homes and would like to recover costs 
pen ing finaliza ion of his dock L . By Order No. PSC - 95 - 0624 - FOF­
WU, issued May 22, 1995 , we denied V nture' s mo ion u gr nL ' 
Venture's PAA rates and charges as temporary rates, subj ec o 
refund. 

The Prehearing Conference wa s held on December 18 , 1995, in 
Ta ll ahassee, Florida . At the conference , the Prehearing Officer 
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acknowledged intervention of the Office of Publ ic Counsel (OPC) on 
behalf of the citizens of Florida. Additionally, the parties and 
our staff identified nine issues to be addressed at the formal 
hearing . Prehearing Order No. PSC- 96-0044- PHO-WU was issued on 
J anuary, 12, 1996. 

On January 22-23, 1996, we held the technical hearing in 
Ocala, Florida . Customer testimony was taken at the beginning of 
the technical hearing on January 22, 1996, as well as the evening 
session that day. There were approximately 125 customers in 
attendance at the beginning of the hearing, 24 of which offered 
testimony. In addition, two customers pre-filed testimony in this 
case. 

The major concerns of the customers as expressed at the 
hearing centered on the rates charged by VAUC and the misleading 
information given to prospective home buyers by the developer . 
With regard to the rates, several customers testified that the 
rates are excessive and that they would prefer the lower rates 
charged for water ser ice by the City of Ocala, the wholesale 
provider of the water service. Thirteen customers testified that, 
at the time they were purchasing property in Ocala Palms, they were 
led to believe that water service would by provided by the City of 
Ocala . Most of these indicated that this promotion by the 
developer played a significant part in their decision to purchase 

home in Ocala Palms. Four brochures containing promotions of the 
Ocala Palms development were presented which indicate that water 
service is provided by a city or municipal water system. 

Sev e ra l customers testified that fact sheets presented by the 
develop e r at closing reflec ed the rates and charge s for tne Palm 
Cay water system , another utility system located in Marion Coun ty 
and owned by VAUC. Thus, customers were ~pparently confused as to 
w at rates and charges would be applica ble to the Ocala Palms 
de velopme n t . A related issue developed at the hearing when it wa s 
d i scovered that the developer/utility held out to home buyers that 
certain service availability charges could be wa ived, when in fact 
we did not approve these charges for the Ocala Palms development. 
The developer apparently did this as a bargaining chip in 
ne gotiat i ng the sale of the home . 

Pursuant to Rule 25-22.056 (3) (a), Florida Administrative Code , 
each party shall file a post hearing statement which shall include 
a summary of each position. On March 4, 1996, OPC and Venture 
fil d po s - hea r i ng bri e fs, both of which include d a summary of each 
position . On M rch 20, 1996 , Ve nture filed a Mo tion to Strike 
port ion s of OPC's brief. 
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FINDINGS OF FACT, LAW AND POLICY 

Having heard the evidence presented at the formal hearing and 
having reviewed the recommendation of staff, as well ~s the briefs 
of parties, we now enter our findings and conclusions. 

VENTURE'S MOTION TO STRIKE 

As stated in the background, on March 20, 1996 , the Utility 
filed a Motion to Strike portions of OPC' a brief, stating that 
OPC 's brief contained matters outside the bounds of the record, 
along wi th inflammatory, impertinent, immaterial, or scandalous 
statements. The Motion to Strike focuses upon 4 statements, along 
with a footnote referencing a post-hearing customer telephone call 
to OPC, within OPC's brief. 

Ventures objection' s to OPC' s statements are outlined as 
foll ows: 

1. OPC' s statement: ·"The Commission should consider that 
this Utility is the same Utility which collected enormous sums of 
Contributions-in-Aid-of-Construction (CIAC) without authority to do 
SO, II 

Venture interprets this statement as an exaggeration of 
occasions where CIAC was collected in error, and omission of the 
fact that all monies have since been refunded . 

2. OPC's statement: "The Utility collected substantial sums 
from customers upon the representation that customers had to pay a 
main extension charge to the Utility. Be tter the Commission should 
take the Utility's representation to the customers as true, and 
thus impute all of the illegally collected service availability 
charges to the cost of the main." 

Venture also interprets this statement as an exaggeration of 
the 3 occasions where CIAC was collected in error, and omission of 
the fact that all monies have since been refunded. 

3. OPC' s statement: "Under the guise of 'main extension 
charge ' listed on nearly every closing statement provided to 
customers, customers were led to believe that they paid for main 
extension. Questions from the Commission made it clear that the 
Utility had collected these main extension charges illegally and 
under the cover of authority of this Commission." 

Venture again interprets this statement as a n exaggeration of 
he 3 occasions where CIAC was collected in error, and omission of 
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the fact that all monies have since been refunded . Further, 
Venture notes that witness answers did not state that the charges 
were collected i l legally . 

4. Similar statements in OPC's Post-Hearing Statement imply 
that the Ut "lity collected or coerced payment of c Prtain CIAC 
wi thout authority. 

These 
t herefore, 
statements. 

similar 
we are 

statements 
not clear 

were not specified by Venture, 
as to the actual objectionable 

5. OPC's mention of a "telephone call from a customer 
received long after this record was closed," in a footnote of OPC's 
brief. 

Venture believes that this call comprises a matter outside the 
reco rd and therefore, should be stricken as irrelevant. OPC 
referenced the call to Venture's late filed Exhibit 27. Venture 
bases its Motion to Strike on Florida Rule of Civil Procedure 
1 . 140 ( f ) which states, "a party may move to strike or the court may 
strike redundant, immaterial, impertinent , or scandalous matters 
from any pleading at any time. 

OPC t i me ly f i led i l s Respons e to Venture's Motion to Strike on 
March 26 , 1 99 6. OPC stated that its posthearing statement was 
o ffered in lieu of its closing statement, and therefore is its own 
interpretat i on of the evidence presented in the record along with 
reasonable i nference s drawn therefrom . OPC relies solely upon 
Trawick' s de f i n i tion of post-hearing statements: 

The argument is confined to the evidence and 
i ssues with any reasonable deductions to be 
d rawn from them. The attorney may comment on 
the issues r a ised by the pleadings, but not 
a b ou t the nature o f contradictory defen! eS or 
causes of ac ion, on t he crediti l ity of the 
witnesses and parties, on failure to produce 
e v i dence o r testify, on the value of pain an 
disabilit y a nd o n the weaknesses o r d e ficien c y 
o f the opposing party' s case. He ma y no 
expres~ personal belief in the j ustice of his 
c lient's case or in his client, give testimony 
i n effect, appeal t o sympathy or prejudi ce or 
ask a juror to put h i mself i n the place of the 
party he represents. H. Trawick, Flori da 
Pr acti ce a nd Procedure 22 - 18 (1995 ) 
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We also considered Black's Law Dictionary's definition of a 
"brief" : 

A written . . document, prepared by counsel 
to serve as the basis for argument upon a 
cause in an appellate court, and usually filed 
for the information of the court. It embodies 
the point of law which the counsel desires to 
establish, together with the arguments and 
authorities upon which he rests his 
contention. Blacks Law Dictionary (1995) 

OPC responds to all statements in Venture's above listed 
objection by stating that Venture characterizes the CIAC 
collections as "minor" or "error'', while OPC characterizes them as 
"enormous" and "without authority." Venture downplays the 
significance of the collection while OPC emphasizes it. Venture 
interprets this emphasis by OPC as inflammatory . Regardless, OPC 
states tha the facts relating to whether unauthorized CIAC 
collections were made are in the record of h e aring. 

OPC argues that we should not consider the slanted viewpoints 
of counsel as evidence but rather the evidence itself and then make 
our own determination. We have examined the purpose of post ­
hearing briefs, including what is considered to be appropriate 
content, and do not find anything in contradiction to OPC's 
Response . We do not find that the above statements are prejudicia l 
to Venture. Furthermore, we do not find t:hat OPC' s statements 
listed above are inflammatory, impertinent, immaterial, scandalous, 
or out side the bounds of the record. Therefore, we find it 
ap ropria te to deny Venture's Motion to Strike with regard to the 
above-referenced statements. 

However, with respe ct to the post-hearing telephone call from 
a customer , we do find this te lephone call to be outside the bounds 
of the record. OPC states that the call references Venture 's Late 
Filed Exh ibi t 27, wh ich details the re ~unding of erroneous 
collection of CIAC to Customer Eric Curson. OPC presents a new 
fact in that the customer alleged in his call that the refund did 
not include interest. Venture was not given an opportunity to 
cross-examine the caller on this new allegation. Therefore, we 
find it appropri c.. te to grant Ve nture's Motion to Strike with 
respect to consideration of the telephone call. 

DISALLOWANCE OF WATER SUPPLY MAIN 
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This is the core issue of the case . It deals with the facts 
surrounding the construction of the supply main, the prudence of 
its construction by the utility and whether the utility or 
developer should bear its cost. 

The need for utility service was based upon the desire of 
Venture Associates, Inc ., a developer, to develop the Ocala Palms 
subdivision. As the utility admits, without development there 
would be no need for utility service. Mr. Tait, the vice president 
of both the developer and the utility, decided that both wa ter and 
wastewater service would be obtained from the City of Ocala . Mr. 
Frey and Mr . Tait both testified that city service is a good sales 
tool, and it is a plus to have city water in lieu of service from 
a small uti li ty. The record shows that as late as December, 1995, 
long after the utility was granted the Ocala Pa lms territory and 
give n temporary rates, the development was still being promoted as 
having municipal central water and sewer. 

Through an agreement with the City, it was dec ided that 
wa stewate r service would be provided directly to the residents of 
the subdivision by the Ci ty. The wastewater collection main to 
serve Ocala Palms was paid for by the developer and donated to the 
City of Ocala . Water service would be provided through a bulk 
service arrangement o VAUC, which would provide retail service to 
individua l customers within Ocala Palms . In June of 1993, Mr. Tait 
negotiated both the water and wastewater contracts with the City of 
Ocala . The water con t ract was executed in the name of the utility , 
while the wastewater contract was in the developer's name . The 
basic difference between water and wastewater service is tha t the 
developer decided to recover wastewater costs through lot sales and 
water costs through its affiliated utility. 

Our review of the water agreement reveals that water service 
could and can be provided directly to Ocala Palms from the Ci t y, in 
the same manner as was t ewater service. Despite any comments 
conce r ning t he in ent of the water agreeme '1 t by Ocala's city 
manager , we find that the document speal:s f or itself. The contract 
provides that at any time with in five years of execution of the 
agreement, the system may be turned over to the City regardless of 
whether Ocala Palms has been annexed into the City. This being the 
case, the c·ty agrees within the contract to provide individual 
residential service to Ocala Palm's residents at any time VAUC 
wishes to turn over its on- site system. This could have been done 
the day after the water agreement was executed. In fact, the City 
apparently recognizes no difference between the developer or 
ut ' lity since p rsuant to the contract with the utility for bulk 
water service it issued the reimbursement check to the developer 
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and listed the developer as the customer on the bulk water bills. 

OPC's position is that since the line will be donated to the 
City, the util ity cannot earn a return on property which it does 
not own. The utility testified that although the line will be 
donated by the utility, its cost should be recorded on the 
utility' s books as plant in service until such t i11e as it i s 
donated to the city. Upon donation the utility planned to record 
the line on the u tility books as an intangible asset based upon the 
right to receive service. This change from a tangible to an 
intangible asset presupposes acceptance of the tangible asset as a 
prudent utility expense. As noted by w· tness Mandrak, her 
testimony deals with accounting treatment and not the prudency of 
the expenditure. 

This docket involve s an applicat i on by Venture to amend its 
service territory. Since the area wa s not within the util i ty's 
author · zed territory, we find that the utility was under no 
obliga tion to provide service t o Ocala Palms. The decision to 
include Venture as a reseller utility wa s made by Mr. Tai t when he 
negotiated the water contract with the City. As the Vice-President 
for both the utility a nd developer, he considered the impact of his 
decision on both entit ies. Our concern is the prudenc e of this 
decision by the utility. Mr. Tait had control over whether the 
c o s t of both the on-site and off-site lines would be recovere d 
through home sales 01 as s eparate charges by VAUC. Absent any 
negotiation between the utility and the developer regarding paymen 
f o r the supply main, we must evaluate whether the decis ion to 
include the line as a utility cost was more in the interest of the 
developer or the u ility. 

The utility presents the arguments that the wa ter contract 
with the City required VAUC to construct and donate the supply main 
to the City and that a source of water to the utility would not be 
available i f the utility did not construct this line. We do not 
find this argument persuasive. A major consideration of the City 
i n prov ~ding both water and wastewater service t u Ocala Palms was 
appare ntly that the wa er supply and wasteHater collection mains be 
pa i d f o r by someone other than the City. Obviously, water service 
f r om the City would not be available without the transmissio n line. 
Si nce the Ci ty would not incur the cost of the line, either the 
developer o r the wa t er utility would have to pay for the water 
supply mai n . T~ c hoice of who would p a y for the water line w s 
made by Mr. Tait, who r e presents both the developer and the utility 
i n t h i s instance. 

The ut i l ty provided extensive testimony concerning the cost 
and bene f i t s of the alternatives of interconnecting to the city or 
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building its own wells and related facilities. Through witnesses 
Mears and Munt, the utility provides estimated costs of 
constructing its own facilities and rates and charges based upon 
this alternative. Through these estimates, the utility shows that 
the cost of interconnecting is less than constructing on-site wells 
and related facilities and that operation and maintenance expenses 
should be less utilizing the supply main. 

We find these estimates meaningless. Mr. Tait stated that Mr. 
M n 's cost study, which is the basis for the utility's argument, 
was not used or even prepared at the time the decision was made to 
interconnect with the city. The utility asks us to compare the 
cost of two options when no options exist. The fact remains that 
the main to the City is in place and i n use. Comparing the actual 
cost of the main to the estimated cost of a system which will never 
be built is at best additional information. At issue is treatment 
of the cost of the already constructed line. The utility's 
analysis centers on whether the construction of the water supply 
main was a lower cost method of providing water service than 
constructing its own wells and facilities. Ignored in this 
analysis is that the ahility to require the developer to pay for 
the supply main would be an even more cost effective measure for 
the utility. 

A b sic argument of the uti lity is that the utility's 
cons r uc t ion of the supply main was required under its approved 
s e rvice availability policy, and that allowing another party to 
c onstruct the line would be in violation of its tariff. The 
u ti lity's service availability policy clear~y states that off-site 
transmission and distribution systems shall be provided by the 
u il ity. However, the following paragraph within the policy 
d e fines "off - site" as follows: 

[F ) or the purpose of this policy, the term 
"off-site" shall be defined as those main 
water transmission lines necessary to connect 
deve l oper's property with facilities of 
UTILITY adequate in size to transmit to 
developer's property an adequat e supply of 
water under adequate pressure. (emphas is 
added ) 

Since the line i n question connects the developer's property 
to t he Ci ty's and not the utility's facilities, we find that the 
li ne i s not an off-site facility subject to the above referenced 
prov is ions of the service availability policy of Venture. The 
utili ty agree s that the above wording does not fit the situation of 
the ma i n coming from the City to Ocala Palms but, instead envisions 
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extending service from it Palm Cay facilities. However, the 
utility contends that despite this verbiage, the intent of the 
policy is that the utility will pay for all off site facilities. 

At the hearing, Witness Mears conceded that a refundable 
advance agreement would appear to be a tool that the utility could 
have used in order to require the developer to fr Jnt the cost of 
the supply main. Accord ing to the policy , this provision applies 
only to main extensions, with the cost of water treatment plant 
facilities being specifically e xcluded from consideration in a 
refundable advance. Under the usual scenario of VAUC extending its 
mains at the request of a developer, the developer would front the 
cost of the entire extension which the utility would record as 
CIAC. The developer would then be able to receive refunds from the 
utility to t e extent other customers connect to the main. This 
provision of the tariff places the cost and risk of extending 
service on the party which requested such service . 

~ 

Within its brief, the utility argues that a refundable advance 
agreement would not be applicable to the instant situation. Their 
basic argument is that the interconnect to the City is not an 
extension of the utility's lines and that the line will not be 
o wne d by the utility . Additionally , they assert that since the 
main extension is the utility's source of water , it should be 
considered as treatment facilities, which are specifically ~3rred 
from being included in a refundabl e advance. 

We find that in its arguments, the utility uses either the 
wording or intent of its tariff to its advantage as needed. As 
noted above, a threshold argument of he u t ility is that its tariff 
requires that all off-site lines be the r esponsibility of the 
utility; however, the main from the city to Ocala Palms does not 
meet the definition of off-site facilities contained in the 
utility ' s tariff. On that point, the utility argues that the 
intent of the tariff, which is that the utility construct all 
facilities, should control over the spec ific language of its 
tariff. Regarding the refundable advance, the uti - ity reverses its 
tactic and argues the specific language of the tariff should 
cont rol. Here Venture asserts that the refundable advance 
provision in the tariff does not apply since the provision relates 
to an extension of water mains necessary to connect the developer's 
proper y with the u ility's mains, and this is a connection to the 
Ci y ' s facilities . 

We find that the fact t hat the supply main in quest ion 
directl y connects Ocala Palms to the city presents no obstacle in 
d veloping a ef undable advance agreement . In fact, this 
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arrangement could resolve a major concern expressed by Mr. Tait in 
his testimony. Mr. Tait testified that the supply main was a 
prudent and necessary e xpenditure required by VAUC's service 
availability policy and that disallowing t his cost is confiscatory 
because it prohibits the utility from recove ring that cost. 
However , o n c r oss examination Mr . Tait agreed that if there was a 
reasonable way of recovering the line other than througr customers' 
rates a nd charges, his concern would probably be eliminated. He 
further tes ti fied that if the d eveloper was to front the cost of 
the main i t would eliminate the need for the utility to recover any 
cost associated wit h the line . 

We find that a refundable advance agreement relating to the 
supply main could have been executed between VAUC and the 
devel oper. The agreemen with the City would remain i ntact with 
the additional step that any reimburseme nts to the utility from the 
City would be forwarded to the developer. 

Ano her, even simpler solution, was provided under cross 
examination by Mr. Mears, which would eliminate any argumenLs 
r gardi ng VAUC's service availability pol i cy and whether the main 
can be termed an intangible asset, as well as resol v e Mr. Ta it ' s 
concerns over confiscation. Mr . Mears stated that the main from 
t he City would not be considered an off - site supply main if the 
tility had at no ti . e had owners hip of the line. He f urt her 

stated tha if the utility did not own the line, it would not be 
sub ject t o the utili t y's service availability policy . A tri-party 
agreement among the developer, util i ty and City could have easily 
been drafted wherein the developer would pay for the supply main 
(j ust as it did for the wast e water main) , and VAUC would construe 
the on-site facilities and receive the contemplated bulk service 
through a master meter . 

The utility argues and the record ref lects many benefits of 
connecting to the city' s water system. These include the fact that 
wa ter will come from a larger wa ter source less susceptible t o 
outages , the cost of maintenance expenses f o r the supply main as 
we ll as the costs of additional water testing requirements wi ll b e 
spread among all City cus tomers, not just t hose in Ocala Palms, and 
the system wi ll have adequate pressure and capacity fo r fire 
fighti ng purposes. We find that these bene f its do exist . However, 
their e x istenc _ has no bearing on who constructed or funded the 
main . The benef its accrue because the City is the bulk provider of 
water s ervice, and because of the fact that the City r e quired t hat 
the distribution system be constructed o its specifications to 
llow for eventual turnover to the City . This included the us e of 

8 in Lh iron pipe and the provision of fireflow, benefits which VAUC 
promotes, but did not offer its Palm Cay cus omers. Further , M . 
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Tait agreed on cross examination that if the utility system were to 
be turned over to the City of Ocala as provided for in the 
contract, none of these benefits would go away. 

This Commission has exclusive jurisdiction over the utility. 
We do not regulate the developer. In .this case, the 
developer / utility made its decision to resell water ) n Ocala Palms, 
thereby excluding the cost of water facilities from the price of 
i ts homes. Had the developer/utility included the cost of the 
supply main within the price of homes, recovery of this cost wou ld 
have been outside of our jurisdiction. The developer/utility 
through its testimony indicates a belief tha t it has the right to 
recover the main through either entity based upon its choice. 
However, by including the main cost as a utility cost, the utility 
has, in effect, invited us to rule on the prudence of this 
decision . Mr. Tait testified that the cost of the supply main is 
a prudent and necessary expenditure required by the approved 
service availability policy. We find that it was not necessary for 
the utility to have invested in the main, and that requiring the 
developer to pay for the main would have been the most prudent and 
cos effective means for the utility to provide service within its 
Ocala Palms territory . Accordingly, we find it appropriate to deny 
Ve n t ure recovery of the c ost associated with the supply main in the 
rate calculation. The cost of the main has been excluded from 
Ve n ture's rate calculation. 

Policy Analys i s 

It is the policy, and in fact obligation, of this Commission 
to evaluate the prudency of any uti l ity nvestment to determine if 
such c o st should be passed on to ratepayers. Within its brief, the 
uti li ty asserts that it reasonably constructed the main in question 
and established its costs . The assumption is apparently that since 
it chose to construct and finance the main, such expenditure was 
necessary and prudent. At issue is not the fact that the utility 
c ho se to construct the line, but who shou ld pay for the line. As 
d "s c s r ed earlie r in thi s Order , the utility w1s not requ i r e d t o 
i n ves in t he off - si t e line . Pursuant t o its approved service 
avail ab i l i ty policy, the cost and risk associated with the line 
c o u l d have been placed on the developer. Regarding the purpose of 
t he s erv i c e availabi l ity policy, Witness Mears stated: 

The p r p ose of a service availability policy 
and main extension policy is to define the 
right s a nd responsibilities of the parties 
i nvolve d i n the design, construction and 
al l ocat ion and f i nanc i ng of utility 
fa c ilit i es . The Comm i ssion r e quires every 
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ut ility to follow the policies and charges 
specified in its service availability and main 
extension policy. 

The refundable advance provision of a service availability policy 
provides for the financing of main extensions by the developer 
which necessitated the extension . We find this pro ision should 
apply equa l ly to all developers without distinction as to whether 
such developer is affiliated with the utility. 

In its brief, the utility states that a developer and its 
rel ated utility will initially have to make a choice between the 
deve l oper paying for all cost of utility facilities and recovering 
t hose in the p r ice of homes, or the utility making an investment 
and receiving a return on it. The utility goes on to claim that 
the s uppl y main cannot be characterized as a "development cost" 
since both the developer and the utility treated the line 
construction and acquisition costs as a proper cost of the utility . 
Thus , i t would appear that it is the utility's position that we 
s hould not consider whether its investment in the line was prudent 
s i nce such cost has already been incurred and placed upon the 
ut il i t y's books. 

The Utility argues that we have considered interconnection 
costs in other dockets . The utility references three orders 
r el a ting to reseller utilities to show a policy in treating 
i n te r c o nection costs 1n rate base . Order No. 22447 relates to the 
provision o f bulk service By Malabar Woods Utility , Inc. However, 
since the order doe s not specifically address the issue of the 
utility installing off-site mains and inc l uding such in rate base, 
we do not find prece dent in this Order . Order No. 24133 relates to 
the i nterconnection costs of Broadview Park Water Company. In this 
case, we o rde r ed he utility to pursue an interconnectio n with the 
City of Ft. Laude r da l e base d upon a Notice of Violation and Order 
for Correct i ve Ac tion b ./ the then Department of Environmental 
Regula t i on. Differing from the Ocala Palms scenari o, we ordered 
this in t erconnect i on t o el i minate quality of S" rvice problems. 
Fur t her, interconnect i o n cost s were $23,464 as opposed to an 
i nitial c o s t of ov e r $300,000 f o r the Ocal a Palms line. Order No. 
PSC - 92-0 868 - FOF - SU, out l ines the scenario cf an existing regulated 
ut i lity, Parkl and Ut i l ities, Inc ., which purchases sewage treatment 
from Broward County. As a result of a rate increase by the county, 
the utility was advised that it owed an additiona l $235,000 i n 
i mpa c t fees base -l upo n t hei r exi s ting re s erve capac i ty. In t hat 
o rder , we rec ognized th i s cost as i nvestment . 

We do not find that these orders are relevant to t he Ocala 
Palms sit uation . Wi th regard t o the Malabar Woods order , as 
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mentioned above, the order does not specifically address the issue 
of the utility installing off-site mains and including such in rate 
base. Therefore, there is no indication that we acknowledged that 
scenario in approving the initial rates . In the cases of Broadview 
Park and Parkland Utilities, it is clear that these were existing 
utilities faced with circumstances beyond their control. We 
ordered Broadview Park to interconnect based upon poor quality of 
service. Parkland Utilities was faced with an unforeseen, 
unavoidable cost which we acknowledged so the utility could 
continue to provide service to its exist i ng territory. In both 
cases, the utilities were faced with only one alternative for 
continued serv1ce to their existing customers. 

In this case, as noted earlie r , VAUC was under no obligation 
to extend its terri tory to include Ocala Palms. Rather, VAUC 
voluntarily chose to serve the area and pay for the 
interconnection. In the Venture scenario we are dealing with a new 
development and utility system, not an existing system faced with 
unavoidable problems. As discussed earlier, the utility had the 
ability to acquire water from the City and serve the Ocala Palms 
area without funding the main. Therefore, we find that the cost of 
the main was avoidable and not a prudent or cost effective 
investment of the utility or in the best interest of its customers. 
Acco rd i ngly, we find that disallowing the cost of the line is in 
accordance with Commission Policy . 

Legal Analysis 

Venture argues that our exclusion of the costs of the off-site 
main is contrary to the requirements of law and represents a taking 
of property without compensation in violation of applicable law. 
In support of its argument, Venture states that a public utility is 

n i led o just compensation and a f air rate of return on the 
value of its property used or use ful in the public interest. See 
Keysto. e Water Company v. Bevis, 278 So. 2d 606, 609 (Fla . 1973). 
Venture also asserts that the Fifth and Fourt enth Amendments to 
the Federal Constitution safeguard priva te p r operty against a 
taking for public use, and neither the nation nor the state may 
take such property of a public utility oy means of the fixing o f 
rates or charges which do not allow the utility to earn a 
reasonable rate of return on the value of that property. Id. We 
find these statements inapplicable to Venture. There can be no 
taking of property when the utility does not own the property. 
Utility witness Mears testified at hearing that Venture will 
transfer ti le of the off-site main to the City o f Ocala and will 
treat the cost of the off-site main as an intangible asset in rate 
base. The uti li ty asserts that the intangible asset is Venture's 
right to receive water from the City of Ocala. However, the 
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utility failed to present any evidence that defined "intangible 
asset" nor evidence that illustrated that the right to receive 
water is an intangible asset . Furthermore, as OPC states in its 
brief, the utility held out standards from the accounting 
profession as to how a firm possessed of an intangible asset might 
capitalize i t. However, the utility provided no testimony 
probative of whether we could or should permit the e r. try of the 
intangible asset into rate base. In the absence of such evidence, 
we find tha t the utility should not be entitled to a rate of return 
on property which it does not own. 

Venture also asserts that in establishing rates, the value of 
the system must be considered, or constitutional requirements are 
not met . Kevstone at 611. Venture also asserts that in 
establ i shing the value of service, we must consider what the system 
is worth to the customers. Id. In Keystone, the issue was whether 
this Commission should consider the fair value of the utility 
system in setting rate~ase versus the cost less depreciation of 
book value . However, what distinguishes Keystone from Venture is 
that in Ke y s t one there wa s no question that the utility owned the 
system . The componen s of the system wer~ well defined, and the 
issue facing the court was merely how to place a value on the 
system. However, in this instance, Venture provided no proof of 
ownership in the off-si te main following transfer to the city. 
Therefore , in the absence of any ownership, whether actual or 
intangible, there is no reason to focus on the value of the off­
site main . We find that regardless of the value of the off-site 
main and its worth to the customers, it is immaterial in 
establishing rates, because the off-site m3in will be the ~roperty 
of he City of Ocala. 

Furthermore, Venture states that a utility's rate base is 
derived by determining the original cost of the property used in 
providing the service. See Tamaron Homeowners Association v. 
Tamaron Utilities, 460 So. 2d 347, 350 (Fla. 1984). As stated 
earlier , the utility will not own the off - site main nor will it 
have a basis for including an intangible right to receive water in 
rate base . Therefore, we find that Ventu~e's reliance on Tamaron 
i incorrect. Ac cordingly, we find that disallowing the cost of 
t he line is not contrary to t he law. 

Sound Regulatorv Philosophy 

Mr . Mears testified that disallowing the cost of the main 
1 pr sen s unsound public policy since it would d iscourage 
i nt erconn ction with existing water sources nd d iscou 
cooperation with municipal water facilities. He also stated that 
he would advise owners of regulated utilities to avoid 
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interconnection with existing water utility systems, except on an 
emergency basis to avoid the risk of such confiscatory disallowance 
of their investments. However, he does not indicate if this 
generic advice is being offered to existing or new util.ties. At 
issue here are the circumstances involving VAUC's choice to 
construct and pay for the off-site main. Policy must be applied 
based upon differing circumstances. 

The utility argues that in an original cost rate setting 
j urisdi c tion rates are set on the cost of providing service. As 
such, costs should properly include the cost of the supply main. 
The basis of this argument is that the main was a necessary cost to 
provide service and was, therefore, a prudent expenditure. The 
utility further argues that there is no sound regulatory reasoning 
f or t reating that the supply main is a developer cost . 

Within its brief, the utility argues that once the decision 
was made for the utility to invest in its own treatment or supply 
facilities and to r e cover these cost through the utility 
operations, the choice between construction or individual well s or 
i n e r connection to an existing system was the utility's choice 
which sho u l d be judged based upon the cost of competing 
a l t e rnatives only . This does not absolve us of our mandate to 
eva l uate this choice and its associated costs to the utility's 
customers. 

We f i nd that connecting to the City wa s the preferable 
al ternative to avoid another small treatment system. However, if 
a s t he utility suggests, we evaluate that choice based upon the 
cos t o f compet i ng alternatives, we must ~onclude that the mo st c o st 
effectiv e option i s for the developer to pay for the line e i the r 
directl y or through a refundable advance as discussed earlier. 
Th is represent s the optimal solution since the inte rconnection, 
fos tering cooperation with the city, would be accomplished, the 
customers would reali z e the benefits of receiving water from a 
large centra l syst e m, serv i c e would be p r ovided a the lowest c os t 
and r jsk to t he u til ity a nd its c u s tomers, and the confiscatory 
concern would be eliminated. Utilizing the u til i ty's tariff to its 
a dvant a ge and using CIAC to offset uti l ity investment represents 
s ound regulatory philosophy in the cont~xt of original cost ra t e 
setting . Based upon the f o regoing, we f i nd that disallowing the 
cost of the off -site mai n r e presents sound public policy and 
regulatory ph ilosophy . 

IMPUTATION OF CONTRIBUTIONS - I N- AID - OF - CONSTRUCTION (CI AC) 
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At the Prehearing Conference, one issue identified asked 
whether the Commission had taken proper account of the 
contributions of the customers to the utility plant through the 
purchase price of their homes. The issue arose because homeowners 
alleged that they had paid for portions of the utility plant 
through the price of their homes. At hearing, a related issue was 
raised regarding whether the waiver or agreement to pay VAUC' s 
service availability charges by the developer should result in the 
imputation of such charges as CIAC. 

In response to customer concerns that they may have paid for 
water distribution facilities within the purchase price of thei r 
homes, VAUC provided the rebut tal testimony of Ms Mandrak. Her 
testimony and exhibits , show that the cost associated with the 
Ocala Palms on-site and off-site transmission and distribution 
systems were included within the tax return of the utility. 
Therefore, the record contains no evidence or indication that the 
developer included any of these costs within the cost of 
development. 

At the hearing, c u s tomers , OPC and this Commission expressed 
concern regard i ng misleading information provided to prospective 
home buyers by the developer concerning water rates and charges. 
This information was contained within the fact sheet provided to 
residents at the time they negotiated or signed the purchase 
contra cts for their homes. This document represents that we 
authorized VAUC to operate a wate r utility within Ocala Palms and 
sets forth the rates supposedly approved by the Commission for 
Ocala Palms. We find these statements are false since VAUC was not 
authorized to serve Ocala Palms, and th~ referenced rates are the 
r at es in effect for VAUC ' s other system, Palm Cay . The utility 
i nd i cates that these fact sheets were provided for informational 
purposes to advise homebuyers of the cost of water and wastewater 
services. The record shows that the service availability charges, 
r e pre sen ted as approve d by this Commission, were used by the 
d v l o p r as an i ncent i v e or bargaining chip in negotiating the 
sal c f i ndividua l homes. In response to our concerns over th is 
practice, the utility provided as late filed exhibits, copies of 
all fa c t sheets, closing statements, and relevant portions of sales 
cont racts relat i ng to the purchase of hot1es both prior to and aft e r 
June 1 , 19 95, t he d a te temporary rates were approved for VAUC's 
Ocal a Palms s ys tem. 

The key t o thi s issue is that the developer represented the 
charges c ontained in the fact sheet as Commission author i zed 

h r s wh ich mu s be p ai d o r ceiv e util i ty se rv ice . 
Ap o p i atel y and tru t h ull y, t h is s heet s ho u l d h v e s ed h 
VAUC had a pe nd ing appl ication before this Commission, and 
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reflected the rates proposed by the utility in its September, 1993 
filing for Ocala Palms. Further, customers should have been 
advised that these charges would not be effective until approved by 
us and, only if approved prior to closing on a property, would such 
charges be applicable to receive water service. 

We have reviewed fact sheets, closing statements and portions 
of sales cont racts for each customer prior to June 1, 1995. To 
determine if any customer paid unauthorized c harges and the extent 
these charges were used in negotiating the sales of homes, we 
evaluated information relating to homes which closed prior to June 
1, 1995 , the date temporary rates became effective. Ocala Palms ' 
customers who closed on their homes after that date should have 
properly been charged the approved service availability charges. 
A review of these documents shows eighty-five closings prior to 
June 1, 1995. These documents show that in seventy of the sale s 
contract s the developer agreed to either pay or credit the V. ~~C 
meter installation and main extension charges. It should be note~ 
that this is an on-site main extension charge and not related to 
the of f - site supply main . Of the remaining fifteen closings, the 
documents indicate that eight of the agreements and fact sheets 
were silent regarding this charge, leading to a conclusion that the 
fac sheet wa s used solely for information purposes . Three closing 
statements showed that these charges were collected, but the 
utility indicates t hat these charges have been refunded subsequent 
to the hearing . Documents relating to the last four show that the 
developer has included the full VAUC charges within the purchase 
price of three homes, and one- half of the service availabili y 
charges within anothe r . 

These documents clear l y show t hat these charges were 
considered by customers in negotiating the price of their homes. 
While the VAUC charges are not separately shown as a line item , the 
contract s reference comp osite totals under various names i ncluding 
impact fee, City wate r and wastewater hookup and other t e rms. 
However, these terms relate to a composite figure of $3, 166 which 
is refrrenced in many contracts and is broken down as follows: 

VAUC main extension 
VAUC Me ter Installation 
VAUC Initial Connection 
Marion Co. Impact Fee 
City of Oc la Wa ter Impact 
City of vcala Sewer Impact 

Total 

$ 417 
75 
10 

640 
536 

1 , 488 

$3 , 166 
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By including this charge in the price of the home, the charges 
were g i ve n va l ue. By waiving, crediting or agreeing to pay the 
c harges, t he developer used them as an incentive or bargaining chip 
i n nego tiat i ons . Our review indicates that fifty - seven of the 
sale s contracts specifically state that the charges will be paid by 
t he developer or seller. These contracts were signed by Mr. Tait 
as Vice Preside nt of the d e veloper . At the hearing , Mr. Tait was 
questioned regarding the wording "paid by developer " on customer 
Lobdell's fact sheet. When asked if this Commission was to assume 
that t he de v e loper was to pay that charge to the utility, Mr. Tait 
r e s ponsed i n the affirmative. Mr . Tait ' s statement is cons iste nt 
with the aforementioned sales c ontracts . 

The developer represented that these charges were applica b le 
and e i ther waived , credited or agre ed to pay the charges. It i s 
c l e ar that these charges were not approved and could not legally b e 
cha rged by the utility. Mr . Tait , as vice president of both the 
util i t y a nd the developer , was a ware of this fact , but represented 
thi s c harge as valid in the negotia t ion of the purchase pri ce o f 
home s . 

The utility argues with i n its brief that if we impute the 
developer's actions as CIAC , we should also consider the wa i ved 
Ci ty o f Oca l a wa ter impact fee , which were paid by the deve loper as 
a dd itional capital investmen t of the utility. Since the City 
impact f ee i s pa i d by i nd i vidual home owners, and is not an approve d 
charge of t h is Co mmi s s ion , we find that the developer waived this 
charge at h i s o wn d i scre t i on and such action has no impact on t he 
utili ty . 

Additiona ll y, t he ut i li t y argues that c ontracts for s al e and 
the closing documents, unlike the fact sheet, are the only off icial 
document s de a ling with home sales and that none of these do cume n ts 
waive or ag r e e to pay the VAUC charges . As no t ed above, fif ty ­
seven of the s ales contracts specifica l ly state t hat t he c harges 
wi ll be paid by t he developer or seller. The r e f o re, we find this 
s a e men false. 

Based o n the foregoing, we find it approp r i a te t o impute t he 
main extension a nd mete r installation c ha rges in the seven ty 
instances where these were represen ted by the de ve l oper as wa i ved 
or c r edited . Additionally, we fi nd it appropri a t e to impu t e these 
c h rges in the three insta nces whe r e the deve l oper inc l uded the 
Palm Cay charges within t he pr i ce of t he home wi th no waiver or 
credit, and in t he one instance whe r e o ne- half o f t he tota l fee was 
included in the price of the home . Accord i ng l y, we hereby i mpute 
the amount of $492, representing main extension and meter 
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inst allation charges, to VAUC as CIAC in these instances for a 
total imputation of $36,162. 

VENTURE'S RECEIPT OF WATER AT BULK RATE 

Custome r witnesses Lobdell and Hallberg originally raised 
concerns regarding whether VAUC received a discounted rate for 
water service from the City of Ocala. The basis for the ar3ument 
was tha t if water was purchased at a discount, VAUC should be able 
to sell water to the Ocala Palms residents at the same residential 
rate s charged by the City of Ocala. However, both witnesses 
amended their testimony to exclude reference to such discount, upon 
learning from the City that no discount is offered. 

The record shows that VAUC is presently a bulk customer of the 
Cit y of Ocala receiving service based upon its standard rate 
schedule for customers located outside the city limits. These 
charges include a twenty-fi e percent, outside city surcharge. 
This is the s ame rate applicable to any and all customers located 
outside of the City . This rate is the basis for the utility's cost 
of purchased water included within it operating expenses. 

RATES 

The approved rates and charges are based upon projections at 
100% buildout of the system wit hin the Ocala Palms subdivision. We 
tilized the 100% figure because based upon projected growth, both 

80% and 100% buildout will occur within the same year. The utility 
filed a cost study i n support of its proposed rates and charges. 
Thi s study is based upon the utility's orig~nal, September, J993, 
filing , revised to agree with some of our adjustments in Order No. 
PSC- 94-1621-FOF-WU . These prior adjustments , which included 
disallowance of organizational costs and some engineering costs, 
pursuant to the utility's service availability policy, were agreed 
to by t e utility and were not at issue at hearing. However, VAUC 
disagrees with exclusion of the off-site main and associated 
charges, for allowance for funds prudently invested (AFPI) and the 
cos t of capital used in the PAA Order. 

The utility updated its initial filing with a revi s ed cost of 
capital to reflect the conversion of some notes payable to common 
equity and the most recently approved leverage graph. At the 
hearing , Venture witness Mears revised h i s cost study to properly 
reflec tha the City's reimbursement for additional customers 
connecting to the suppl y main would be based upon front instead of 
lineal footage. Additionally, he correc e d the cos t of purchased 
wa ter from the Ci ty in recognition of verification from he City 
that it wou ld begin billing Venture based on two eight -inch me ters 
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as opposed to the two eight-inch and one six-inch meter originally 
used in determining the cost of purchased water . This correction 
affects only the base facility charge portion of Vent re ' s bill 
from the City. We find Mr . Mears ' corrections appropr i ate. 

Our staff conducted an audit of the utility's plant accounts. 
The audit provided actual cost of p lant facilit _es in service 
designed to serve the initial phases consisting of 272 ERCs, in 
lieu of the estimated costs contained in the utility's initial 
filing. With the exception of adjustments to allowance for funds 
used during construction (AFUDC) , for which VAUC provided 
additional support, the utility is in agreement with each 
adjustment . In addition to the audit adjustments, the utility 
agree d that it was appropriate to exclude the portion of the Martin 
Williams surveying costs related to design work. As discussed 
earlier in this Order , we are excluding the supply mair. from the 
rate base determination used to calculate initial rates . 

. 
In calculating its proposed rates and service availability 

charges, the utility included CIAC attributable to only 690 of its 
79 0 c onnect i ons. Therefore, no correspunding CIAC is included for 
100 connections. w· ile the record is silent, it appears that the 
utility's figure of 690 was based upon that being the estimated 
number of customers connected to the system prior to our approval 
of the temporary rates in June of 1995 . The record indicates that 
onl y 8 5 home s we re closed prior to June 1, 1995. Therefore, we 
have imputed CIAC for 15 ERCs based upon temporary servi ce 
avai l ability charges. Additiona l ly, we are imputing $36 , 162 of 
CI AC as discussed previously in this Or der. 

Ou r c a lcu l at ion o f the appr opr i ate rate base for purpose s of 
establ i shing rates in this docket is attached to this Order as 
Schedule No. 1 with our adjustments attached as Schedule No . 1A. 
We adjusted depreciatio n expense to reflect the adjustments ma de to 
u ti lity plant i n service . Additionally, our approved working 
c a pi ta l a ll owance r e flects one - eighth of operation and maintenance 
e xpenses, wh i ch is consistent with current Com nission practice. 

Wi thin its cost study, the utility developed operation and 
ma i n ten a nce expe nses based upon developing per customer costs f o r 
the Palm Cay d i v ision and us i ng 50\ of t his per unit cost as a n 
estimate f o r t he Ocala Palms division. Since these are similar 
s i ze deve l op .ents we find these 50\ estimates reasonable since 
Oca l a Pa l ms ha s no treatment facilities. At the hearing, the 
utili y stated that since t he utility is now a Class B rather than 
a Class C utilit y and is now r e quired to different i a te be wee n 
source e xpens e s, t reatment expenses, customer account expenses and 
a dm i ni stra t i ve expenses, it would be more accurate to use 70% 
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rather than 50% . The utility filed no documentation in support of 
its allegation and, in our opinion , failed to show how an 
accounting treatment would increase costs by 20%. Therefore, we 
find it appropriate to use the 50% factor in developing rates. 

Our calculation of operations is attached to this Order as 
Schedule No. 2 with our adjustments attached as Schedule No . 2A . 
Operating revenues and the corresponding regulatory a~sessment fees 
were adjusted to a level which allows the utility the opportunity 
to earn a 9.99% overall rate of return . 

We adjusted the utility's capital structure to reconcile wit h 
the utility rate base. We find the utility ' s return on common 
equity to be 10.35% using the current Commission leverage f ormula 
authorized by Order No. PSC-9 5 -0 982-FOF-WS, issued August 10, 1995. 
Our calculation of the utility's c apital structure is attached to 
thi s Order as Schedule No. 3. 

We are merely util i zing the above schedules as tool s to 
establish initial rates for the Ocala Palms service area . The 
schedules and are not intended for the purpose of establishing rate 
base. This is consistent with Commiss i on practice in original 
c ert i ficate appl ications and is also appropriate for the manner in 
which rates were calculated in this docket. 

OPC states that rates should be set equal to the City of 
Ocala's rate, wh ich are the rates the developer led customers to 
believe they would receive. We do not agree with OPC's argument o 
thi s point because we find it appropriate to establish rates using 
a rate base analysis based on the cost of providing the service . 
This view is consistent with Section 367.081 (2) (a) and (b) , Florida 
Statutes, which state: 

The commission shall, either upon request or 
upon its own motion, fix rates with are just, 
reasonable , c umpensatory, and not unfairly 
discriminatory. In every such proceeding, the 
commission shall consider the value and 
quality of the service and the cost of 
providing the serve ... . 

In establishing initial rates for a utility, 
the commission may project the financial and 
operational data as set out in paragraph (a) 

o a poin in ime when the utility is 
e xpec ted t o b e opera ting at a reasonable level 
of capacity . 
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Our approved rates are shown in the following table . We have 
excluded the supply ma in a s d iscussed i n g reater det a il l a ter in 
this Order. These rates a lso include an adjustment to CIAC as 
discussed later in this Order. 

Meter Size 

BASE FACILITY 

5/8 11 X 3/4 11 

3/4 II 

1 II 

1-1/2 11 

211 

311 

4 " 

6" 

8" 

WATER 

Residential and General Service 
Monthly Service Rates 

CHARGE 

Present 
Temporary 
Rates 

$ 7.06 

10.59 

17.65 

35 . 30 

56 . 48 

112.96 

176.50 

353.00 

564.80 

Venture 
Proposed 
Rates 

$ 8.44 

12.66 

21.11 

42 . 22 

67 . 52 

13 5 . 04 

211 . 00 

422.00 

675 . 00 

GALLONAGE CHARGE 
(per 100 cubic feet) 

All Me r 
Si zes 

Residential 
Bill at 1,300 
cubic ee 
( 9 , 724 gal. ) 

$ 1.31 $ 1.37 

$ 24.09 $ 26.25 

Commission 
Approved 

$ 7.06 

10.59 

17.65 

35 . 30 

56.48 

112 . 96 

176.50 

353 . 00 

564.80 

$ 1. 2 

$ 24.22 
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SERVICE AVAILABILITY CHARGES 

Venture requested a total service availability charge of 
$1,032, including an on-site main extension charge of $7 6, an off­
site main extension charge of $216, and a meter installation charge 
of $100. We have recalculated these charges. based upon the 
adjustments made to utility plant in service. As shown on Schedule 
No . 4, attached to this Order, we find a total servicP- availability 
charge of $815 to be appropriate. We have divided the service 
availability charge into an on-site main extension charge of $715 
and a meter installation charge of $100, for a 5/8 inch by 3/4 inch 
meter. We have not included an off -site main extension charge 
since we have excluded the supply main from rate base as discussed 
earlier. In addition, the utility requested a charge for AFP I to 
recover its portion of the carrying cost of its investment in the 
supply main built to serve future customers. Since we have 
excluded the supply main, we find it appropriate to disallow the 
related AFPI charges . 

EFFECTIVE DATE 

The utility shall file revised tariff sheets within 30 days of 
the issuance date of this Order reflecting the approved rates and 
service availability charges . The rates and charges sha2.1 be 
effective for service rendered as of the stamped approval date of 

he tariff sheets. We find it appropriate to release VAUC from its 
let er of credit beca use no refund is r e quired. 

Additionally, Venture has requested that the City of Ocala's 
impact fee be included within its tariff. Presently that charge is 
$536 per ERC. Based upon the agreeme nt w~th the City, Venture wi ll 
collect and pass through this charge each time it connects a 
c sterner to the Venture system, which in effect is a connection to 
the City water system . We find it appropriate to include this fee 
in Venture's tariff. We find that spe cifying this charge in the 
tariff is beneficial in that it clearly shows that at the time of 
connection cus tomers have contributed to Venture for the on-site 
l i ne s a nd meter and to the City for plant capac· y. Therefore, if 
in the future Ocala were to take over the system, there would be no 
quest ion of double charging and it would be clearly shown that the 
City's impact fee has been paid. 

TEMPORARY RATES IN CERTIFICATE APPLICATIONS 

As stated earlier , by Order No . PSC-95-0624-FOF-WU, issued 
May 22, 1995, we authorized Venture to collect the PAA rates and 
charges previously approved in Order No. PSC- 94 - 1621- FOF-WU, as 

mporary rates subject to refund , pending the outcome of thi s 
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docket. Prior to that Order, Venture was providing serv ice to 
Ocala Palms residents at no compensation to the utili ty. OPC 
challenges our authority to grant Venture those temporary rates. 

In its brief, Venture asserts that our actions in granting 
temporary rates in this case are authorized by statute, conform 
with its statutory obligations and are both fair to the utility and 
protect the customers. Venture states that nothing in Chapter 367, 
Florida Statutes, precludes us from authorizing the temporary 
rates. In fact, Venture argues that Chapter 367 , Florida Statutes, 
compels it. Venture refers to Section 367.081 (2) (a), Florida 
Statutes, which provides in part: 

The commission shall, either upon request or 
upon its own motion, fix rates wh ich are just, 
reasonable, compensatory, and not unfairly 
discriminatory. In every such proceeding, the 
Commission shall consider the value and 
quality of the service and the cost of 
providing the service .... 

Venture also cites to Order No. PSC-95-0624-FOF-WS, in which 
we s ated that we set the utility's PAA rates as if Venture had 
filed an original certificate application. Venture argues that 
pursuant to Section 367.111(1), Florida Statutes, the utility has 
the absolute and ultimate responsibility to provide service to 
Ocala Palms and is compelled by Section 367.111(2), Florida 
Statutes, to provide such service or be subject to sanction. 

Just as the utility is compelled to provide service, Ven ture 
argues that we are compelled by the law and by fairness to 
authorize the temporary rates charged to the Ocala Palms r e sidents. 
Venture cites to Order No. PSC-95 - 0624-FOF - WU, in which we stated: 

(T)o refuse Venture's request to collect the 
rates now, subject to refund, could result in 
an unrecov~rable loss of revenues to the 
utility. Since the utility is, in fact, 
proposing to collect the revenue ubject to 
refund, the utility is protected, a s well as 

he customers if ther were ~ o be a refund. 

It is Venture's opinion that we would not require a utility to 
provide service without compensation. To do so, would neither be 
fair nor in c oncert with the clear legislative mandate of Ch pter 
367, Florida Statutes . Venture argues that Chapter 367 expressly 
provides that we have the authority and responsibility to authorize 
the coll ection of rates and charges. We granted Venture an 
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extensi on of its territory. According to the utility, that grant, 
read in conjunction with Chapter 367, requires the utility to serve 
Ocala Palms. If we failed to authorize rates for that service, 
Venture asserts that the result would be a confiscation without 
compensation of the utility's property and services. 

Finally, Venture argues that despite the absence of the words 
"temporary rates" in Chapter 367 relating to certificate 
appl i cations , the implementation of temporary r ates comport s with 
the liberal construction of Chapter 367, Florida statutes, mandated 
by t e Legislature. 

OPC , in its brief , argues that Florida law does not permi t us 
to provide for temporary rates in a certificate application and 
requests that the temporary rates collected be refunded to the 
Ocala Palms residents . OPC states that in granting temporary rat e 
to Venture, we rely on ''implicit" authority under Section 
367.011(3 ) , Florida Statutes, t o set rates which are just, 
r e asonable, compensatory, and not unfairly disc riminatory. 
However, OPC argues that Florida courts "are not pe rmissive in 
recognizing implicit authority in administrative agencies." 

In support of its argumen , OPC cites City of Cape Co ral v. 
GAC Uti lities, Inc., of Florida, 281 So . 2d 493, 495-496 (Fla. 
19 73 ) i n which the court stated: 

All administrative bodies created by the 
Legislature are not constitutional bodies, 
but, rather simply mere creatures of statute. 
This, o f course, inc ludes the Public Service 
Commission . As such, the ~ommission 's powers, 
duties, and authority are those and only those 
that are conferred expressly or impliedly by 
statute of the state. Any reasonable doubt as 
to the lawful existence of a particular power 
t hat is ~eing exe rc ised by the Commission must 
b e resol ved against the exercise thereo f, and 
the further exercise of the power should be 
arrested . (Citations within the quote were 
omi tt e d by OPC ) 

OPC cites to subsequent cases wh ich uphold th is proposition . 
See De l tona Corp. v. Mayo, 342 So. 2d 510 (Fla. 1977 ) ; Florida 
Bridge Company v. Bevi s, 363 So. 2d 799 (Fla. 1978); and Aloha 
Utilities. Inc. v . The Florida Pub li c Service Comm i ss i on, 376 So . 
2d 850 (Fl a. 19 7 9) . 
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Furthermore, OPC states that Chapter 367, Florida Statutes, 
makes no mention of temporary rates dur ing a certificate amendment 
extension . Therefore , according to OPC, one cannot infer that 
where the Legislature provided for interim rates in some 
circumstances, it must be presumed to have provided such authority 
in others . OPC asserts that it is more reasonable to infer that if 
the Legislature conferred jurisdiction on this Commission to set 
temporary rates in certificate amendment proceedings i t would have 
e xpre s sly done so . 

We are not persuaded by OPC ' s arguments on this issue. In 
citing case law, OPC argues that we are a creature of statute, and 
therefore, Florida courts are not permissive in recogni z ing our 
implicit authority. However, t he very statement to which OPC 
refers states that "the Commission's powers , duties, and authority 
are those and only those that are conferred expressly or impliedly 
by statute of he state . " (Emphas is added) City of Cape Co ral v. 
GAC Utilities, Inc ., of..Florida, 281 So. 2d 493, 496 (Fl a. 1973). 
We have found that we do have implicit authority in Section 
367.011 (3) , Florida Statutes, to grant Venture temporary rates. 
Florida courts recogn i ze that implied authority. The refore , we 
find that the cases cited by OPC do not support its argument. 

We f i nd that this Commission is authorized by law to gran 
Venture temporary rates for service to the Ocala Palms residents . 
Sect · on 367.081(2) (a ) , Florida Statutes, requires us to fix rates 
which are just, reasonable , compensatory, and not unfairly 
discriminatory. I n fixing rates, we cons i der many factors, 
including the ut ility's investment in property used and useful in 
the public interest. In fact, a r Pgulated public utility is 
entitled to an opportunity to earn a fair and reasonable rat e of 
re urn on its invested capital. Gulf Power Co. v. Bevis, 289 So . 
2d 40 (Fla. 1974 ). 

The fact remains that Ve nture was providing service to Ocala 
Palms resident s f or which it is entitled by law to some amount of 
re s c nable compensation and an opportunity to earn a fair rate of 
return. By PAA Order No. PSC-94-1621-FOF-WU, we did place a va lue 
on that service when we set ra te s and c harges. As we expressed in 
Order No. PSC-95-0624-FOF-WS, a refusa. to grant Venture temporary 
rates for that service could result in an unrecoverable loss of 
revenu to h utility , where, a the outcome of this proceeding, 
this Commiss ion may find that Venture is rightfully ntitl o 
collect the rates originally granted in the PAA Order. 

Chapter 367, Florida Statutes does not specifically refer to 
"temporary rates" in amendments of certi f ication. However, when we 
granted the utility temporary rates , we analogized this situation 
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to those d e scribed in Sections 367.0814(5) and 367.081(8), Florida 
Statutes. The former author i zes a utility applying for a staff 
assisted rate case to collect temporary rates in the e vent of a PAA 
protest. The latter provides a utility the opportunity to collect 
temporary rates in the event of a PAA protest in f ile and suspend 
rate cases . With regard to these statutes , we stated: 

We have recognized in these cases that a 
protest might delay what may be a justified 
rate increase resulting in an unrecoverable 
loss of revenue to the utility. We find that 
the same logic can be used here . Although 
Section 367 . 04 5, Florida Statutes , does not 
specifically provide such a vehicle, we find 
that we have the implicit authority to approve 
such a request in Section 367.011(3), Flori da 
Statutes . 

Section 367.011(3) , Florida Statutes, provides that the provis ions 
of Chapter 367, Florida St atutes, shall be liberally c onstrued for 
the accomplishment of public utility regulation. We find that our 
au t horization of t ~mporary rates fulfill s the goa l of that statute. 

Add i tionally , we find that our actions also protect the 
c ustomers . As Venture pointed out, we granted the temporary rates 
sub j ect to refund. At the end of this proceeding, to any extent 
that we found that the utility was not entitled to compensation, 
the customers would have received refunds, including interest. 

Based on case law and the au t hori y set forth in Chapter 367, 
Florida Statutes, we find that we are authori zed to grant tempora r y 
r ates under the circumstances set forth in this matter. As 
asserted by Ve n t ure, Section 367.111(1) , Florida Statutes , requires 

ach utili y t o p rov i d e s e rv ice t o the area described in i t s 
ce rt ifi c at e o f author i zation . We granted Venture the addition o f 
the Oc ala Palms Subdivision . Therefore , if we required Venture to 
serv~ Ocala Palms wi thout compensation , such action would 
cont rad i c t the requ irements of law and bas i c fairness. Just as the 
Oca la Palms reside nts are entitled to service , Venture should b e 
entit l ed to compensation. Ratemaking is a matter o f fairness in 
which " [e) qui ty requires that both ratepayers and utili ties be 
trea t ed in a s i milar manner ." GTE Florida, Inc. v. Clark, No. 
85. 776 (Fla . Set . Feb. 29. 1996). 

Ba sed on the fore going, 
Commis s ion to provide for 
a pplicat ion. 

we find tha t the law permits this 
temporary rates in a certificate 
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COMMISSION COMPELLED TO AUTHORIZE RATES IN CERTIFICATE 
APPLICATION UPON REQUEST 

In its brief, OPC argues that this Commission has no authority 
to set rates for a utility until it complies with the provisions of 
Section 367.081(2) (a), Florida Statutes. According to OPC, there 
has been no Commission activity under that statute other than a 
specific finding that we did not confer jurisdiction to establish 
interim rates. OPC also s t ates that interim rates would be 
available under Section 367.082, Florida Statutes, once the utility 
or this Commission i nvoked the Commission's rate making authority 
under Section 367 . 081(2)(a), Florida Statutes. 

We are not persuaded by OPC's argument. Section 367 .011(2) , 
Florida Statutes, grants us exclusive jurisdiction over utiliti~s 
with respect to rates. As mentioned earlier, . Section 
367.081 (2) (a), Florida Statutes, requires us to set rates which are 
j ust, reasonable, compensatory, and not unfairly discriminatory. 
Such i s always the case, regardless of whether or not this 
Commission or the utility has initiated rate making under Section 
36 7 .081, Florida c tatutes . Furthermore, Section 367 . 045(1) (c) , 
Florida Statutes , requires a utility applying for an initial 
certificate to file with this Commission a schedul showing all 
proposed rates , classifications and charges for service by the 
utility. We fi d that this requirement contemplates the 
authorization of appropriate rates in a certificate applicati on 
proceeding . 

As mentioned earlier, Venture is providing service to Ocala 
Palms . To deny the utility an opportunity to collect ra tes wou ld 
contradict law and fairness. We have found that we do have 
implicit authority in Section 367.011 (3), Florida Statutes, to 
grant Venture temporary rates . According l y, we find that we are 
compelled to authorize rates upon our issuance of a certificate or 
a merdment thereto, if requested. 

CLOSING OF DOCKET 

Since our decision in this docKet represents final agency 
action and we find that no refund of temporary rates is required , 
we find it a ppropriate to close this docket . 

Based on th foregoing, i is 

ORDERED by the Florida Public Service Commission that Venture 
Associates Utilities Corp .'s Motion to Strike is granted, in part, 
and d ni d in part. I t is further 
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ORDERED that Venture Associates Utilities Corp. is authorized 
to charge the new rates and charges as set forth in the body of 
this Order. It is further 

ORDERED that Venture Associates Utilities Corp. shall file 
revised tariff sheets reflecting the approved rates and charges 
within thirty days of the issuance date of this Order. It is 
further 

ORDERED that the City of Ocala impact fee of $536 per ERC, 
which is collected and passed on by Venture Associates Utilities 
Corp., shall be specified in the utility's tariff. It is further 

ORDERED hat the approved rates and charges shall be effec tive 
for service rendered o n or after the stamped approval date of the 
tariff sheets. It is further 

ORDERED that Venture Associates Utilities Corp. is hereby 
released from its letter of credit. It is further 

ORDERED that main extension and meter installation c harges for 
customers o f the Ocala Palms subdivision, totalling $36,162, shall 
be impu ted to Ventu e Associates Utilities Corp. as contributions ­
in- aid-of-construction. It is further 

ORDERED that each of the findings made in the body of this 
Order is hereby approved in every respect. It is further 

ORDERED that this docket s hall be closed. 

By ORDER of the Florida Public Service Commission, this 18th 
day of June, ~-

BLANCA S. BAY6, Direct 
ivision of Records and Report i ng 

( S E A L ) 

TV 
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NOTI CE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59 (4 ) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
wel l as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administrat ive 
hearing or judicial review will be granted or result in t he relief 
sought. 

Any party adversel y affected by the Commission's final action 
in this matte r may request: 1) r e consideration of the decisi o n by 
filing a motion for reconsideration with the Director. Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 323 99-0850, within fifteen ( 15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supr me 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a wa t er and/or 
was tewater util ity by filing a notice of appeal with the Director, 
Di v ision of Records and Report i ng and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing mu s t be completed within thirty (30) days after the issuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Proce ure. The not ice of appeal must be in the form specified in 
Ru l e 9.9 00 (a) , Florida Rules of Appellate Procedure. 
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Schedule No. 1A 

Venture Associates Utilities Corp . 
Schedule of Adjustments to Rate Base 

Description 

Utility Plant-In-Service 

To remove unsupported portion of 
Martin Williams contract 

To remove design work associated 
with Martin Williams contract 

To remove improperly classified 
AFUDC per audit 

To remove capitalized 
docume ntary s t a mps per audit 

To remove off-site supply main 

Total UPIS 

Accumulat e d Depreciation 

To reflect adjustme nt made to UPIS. 

Contributions-in-Aid-of-Construction 

To reflect recommended service 
availability charges 

To eli~inate reimbursement from City 
s d upon future connections to off - site 

ma i n 

To include CIAC for the 15 homes exc luded 
from the utility's analysis 

To include im~utation of CIAC based 
upon sales agreements ( Issue 5 ) 

To tal CIAC 

Water 

($ 7,172 ) 

($ 49,651 ) 

($ 8,933) 

{$ 8,501) 

($229,808) 

($304,065) 

s 4 0 , 385 

$149,73 0 

... 32,940 

($ 11,250 ) 

($ 36 , 162) 

($135.258 ) 
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Schedule No. lA 
(Continued) 

Venture Associates Utilities Corp . 
Schedule of Adjustments to Rate Base 

Description 

CIAC Amortization 

To reflect amortization of 
adjustment to CIAC 

TOTAL ADJUSTMENTS TO ~E BASE 

Water 

($ 5 , 727) 

($134,149) 
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Venture Associates Utilities Corp. 

Schedule No. 2A 

Adjustments to Schedule of Operations 

Descrip ion 

Depreciation Expenses 

To reflect adjustments made to UPIS 

Taxes Other Than Income 

To refl e ct regulatory assessment fees 
asso ciated with change in operating revenue 

TOTAL ADJUSTMENTS 

Water 

{$5,352) 

{$ 887) 

{$6 , 239) 
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Vai'!Nre A .. oc:iiiiM !lie a Corp 

Schedule of N.t Plam to Net C. lAC. 

AI 1 00% of 0-.ign Capacity 

DOCKET NO. Q)892- WU 

Account Account 

Number DMcriplion 

101 Utiity PI am in Service 

104 Accumulated Depreciation 

Net Plam 

271 C.I.AC 

272 Accum Amortlzatoon of C I.A C 

NetC.IAC 

Net C.I.A.C. I Net Plant 

Grou to Groaa Minimum Contribution Level 

Commiu ion Vote 

Schedule No. 4 

Wear Wut-ater Total 

8711,815 0 879,81 5 

(116,544) 0 (116.544) 

763.271 763,271 

809,7152 0 609,762 

(44,852) 0 (44,952) 

564 .810 

74.00% 0.00% 74.00% 

0.00% 

815 815 
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