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BY THE COMMI SSION: 

I . BACKGROUND 

ORDER 

This proceeding is a generic inves L1gaLion by the Florida 

Public Service Commission in o a vasl array of services thal 
use the telecommunications system to transmit inforrn.:sL1 o n o r, 
Lhat enhance, modify, or redirect transmissions i n ways no l 
directly related to telephonic transmission. These services 
take various f orms including telephone answering services, data 

base retrieval, value-added networks and other services 

oriented towards the storage manipulation and transmi tta l of 

information- either voice or data. These ~erviccs, generally 
referred to as .. information services" , are valuable t o 

consumers because of the content of the transmission o r because 

of the manner in which transmiss ions arc modified . ~u t 

investigation also encompasses the policies and prrtctices o f 
the local exchange companies (LECs ) in allowinq bolh affiliated 

and nonaffiliated bus iness entiliP.s access to the local networ k 
for the delivery of informatio n services l o the consuming 
publ ic . 

Our investigation must be v iewed against a broader 
backgro und of federal actions affect i ng information services . 

Foremost are the Computer Indusl t y (CI) proceedings a t the 
Federal Communications Commission (FCC}. In the Second 

Computer Inquiry, 77 FCC 2d 384 (1979) (CI II), aff'd. sub nom , 
Computers and Communications I ndustry Associated v. F.C . C., 693 

F.2d 198 (D.C. Cir . 1982}, cert. den., Louisiana P . S.C. v s . 
United States, 461 U.S. 938 (1983 ), the FCC found that 

"e nhanced services ", as they could be identified by its 

definition in 47 C . F.R. Section 64 .702(a), were not included 
within the rubric o f "commo n carriage" regulated under the 

Conununicat ions Act of 1934 , and , therefore, s ho uld not be 
regulated by the FCC. In o rder to avoid frustration o f this 

federal policy, the FCC deemed it necessary t o preempt state 
regulation of such services. A crucial element o f this 
decision wa s the absence o f any guideli nes by whi c h this 

definitio n would be applied to e xi sti nq and new services . When 
combined with the extremely fa s r: p ac e of tec hno l og i ca l 

advancements i n bot h hardwcJre and hardwa1e intelliqenc~ . and 
t he ambiguity o f t he e xist i ng deftntti o n, t his dec t str n al 1owed 

I 

I 

I 
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the FCC to assert v i rtually oten-ended jurisdiction to r estrict 
state autho rity over improvements to e x i sti ng informatio n 

services anu over all new information services. 

The FCC initial l y chose to allow the Bell Operating 
Companies (BOCs ) to offer these enhanced services o nly throuyh 

separate subsidiaries, commonly referred to as the structural 
separation requirement. This scheme of regu lation of enhanced 

services drastically changed with the FCC ' s decision in the 
Third Computer I nquiry, 104 FCC 2d 958 (1986) (Cl Ill) . In 

this proceeding, the BOCs were allowed o offer enhanced 

services on an integrated basis with the impositton of certain 
nonstructural safeguards. These no nstructural safeguards 
consist of the netwo rk di sclosure mandates of the Open Netwo rk 
Architecture (ONA)/Comparabl y Efficient Interconnection (CEI) 

process, a nd the accounting separations process in • he federa 1 

" Part x· procedures . 

It is important to note that CI III is currently on appeal 

in t he u.s. Ni n t h Circuit Court of Appeals . See Peoelc of the 
State o.f Californ ia , et. al., v. FCC, Cases Nos. 87 -7230 and 

88-7138. The most crucial 1ssue on appeal is the FCC ' s 
conti n ued preemptio n of all state regul ation o f "enhanced 
services. " An affirmance of the FCC's preempti o n wo uld 

drastically narrow the scope of this Corrunission ' s involvement 
i n the deve lopment and spread of information services. 

The participatio n of Souther n Bell, the largest LEC in 
Florida , in the information services market is contro ll ed by 

federal a ntitrust litigation. Federal Dis ric Judge Hdrold 
Gree ne has approved the Modified Final Judgment (MFJ) in U.S. 
v . AT&T , 552 F.Supp 131 (D.D.C . 198L), aff ' d sub nom. ~land 

v . U. S ., 460 U. S . 1001, 75 L.Ed.2d 472 (1983), that prohibit s 

BOC p rovision of " information services", as defined in those 
proceedi ngs. Subsequent orde r s have condittonally allowed the 
BOCs to provide specific information se rvi ces . The Dts n et 

Court ' s authorizatio n is required for all informa i o n servtces 
offered by Southern Bell in Florida. 

Several services proposed by Southern Be ll ma y be a ffected 
by the decisi on in th is proceeding . In Docket No. 870766-TL, 
SoutheLn Bell proposed to o ffer J pac ket swt .ching s~.-•rvice ... h at 
included a protoco l converslon component. By Order t.o. 20828, 

the Commission deteLmined hat pdckc switching anr ce t ~"ain 

aspects of protocol converston should be offered o n a regulateJ 
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basis. By Order No. 21447 , our deci s ion in the Packet 
Switch1ng docket has bee n stayed pending reso lutio n of the 
jucisdictioral ques tion in CI III appeal . In Docket No . 
881323 - TL , Southern Bell filed a proposal t o offe r a two-way 
measured access line for information services providers only, 
and to offer a package of spe cial call features t hat are 
crucial to the provisioning of i nformation services . The 
two-way measured service is a spectalized form of access for 
information service providers. Th is two-way measured service 
tariff is now available o n an experimental basi s io Southern 
Bell ' s West Palm Beach exc hange. 

Industry wo r ks hops were held o n April 13, 198A, and o n May 
23, 1988, to gathe r input o n the e x isting market and leg al 
environments . Th is input indicated that a full evidentiary 
hearing was necessa ry to de a 1 wi t h Lhe comp 1 e x issues 
surrounding t his subject . A f o rmal wo rkshop wa s held o n July 
25 . 1988 , to identify the issues to be li t ig a t ed . 

A hea ring was held o n Februa ry 16 and 17, 1989 . 
decisio n is set forth below . 

II. INTRODUCTION 

Our 

We must state from the outset that o ur desire i s to bring 
information services to the people of Florida in a r apid and 
efficient manner. We hope to facilitate thjs by encouraging 
more entities to provide info rmatio n services , particularly t he 
LECs, and by having more techno log i ca 11 y adv a nced LEC centra 1 
office and ne twork features available to those providing 
i n formation services . Accordingly, a s discussed in greater 
detail belo w, we have reached c e rtain bas i c conclusions that we 
hope will guide the o rderly and eff ici~nt in t r oduction and 
evolution of the pro vi sion of info rmatio n s ervices. 

We bel ieve that o ur decisions will place the i nfo rmaL ion 
services industry in the best pos iti o n to o ff e r the most 
se rvices to the most people i n F l o rida. We see t h is as an 
evol v i ng prrcess , a nd e nvision furthe r procC'edings to refine 
t he decisio ns made in this proceeding . we do not bPlieve haL 
a pha se rr proceeding should be scheduled at thlS time , ou 
rather prefer an o ngoi ng set ies of workshops, with hearings .JS 

I 

I 

needed , much as we approached the evo lut ion of out acc~ss I 
c harge docket . 
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III . STIPULATION 

3 f I 

Attached to this Order, as Appendix I, is a s1gned 
stipulation of the parties to this proceeding providing for 
uniform terms, conditions and rate structures for Bas 1c Service 
Arrangements (BSAs) and Basic Service Elemenls (BSEs ). 

Pursuant to t he stipulation , similar costing 
methodologies are to be used by the companies when set ling 
prices for services . The stipulation also provides for each 
service to be offered under the same terms and c o nditions to 
any customer throughout the state, providing thal the serv1ce 
is available in he customer·s area . When a BSE or BSA is 
offered i n Florida , it should be offered on a stutewide basis 
to t he extent feasible. Some companies will find it 
impractical because of market/demand or cost conslraints to 
offer the service. In these instances the company should not 
be required to offer the element. The company must, however, 
reply to all applicants for that service citing the reaso ning 
f o r not offeri ng the particular BSA or BSE. 

The stipulation appears to prov1de a workabl e framc•.../ork 
for i ntroducing new BSAs and BSEs. Part ies may come to lhc 
Commission if they feel that they arc the subjec t o f 
discrimination. The Commission relains the final aulho rily in 
determining whether a particula r service should be offered and 
under what circumstances it should be made available. In 
addition, a statewide method for determining rates as well as 
the terms and conditions under which information service 
elements wil l be offered may alleviate potential discrimination 
by the LECs when introducing new BSAs and BSEs. Allowing the 
LECs to use their own costs when pricing these services will 
allow them to achieve contribution levels similar to the other 
companies i n the state offering the same service. Accordingly, 
we find it appro priate to approve the stipulation. 

IV. LACK OF DEFI NITION OF INFORMATION SERVICES 

The most troublesome facet o f th1 s proceeding has been 
the lack of a precise definition of the phenomenon labeled 
"information services." This is understandable in de•n o f the 
fact that the few services being labeled as '" ir f •Hm..J tl o n 
services" have only recen l y come into wid~spr~ad ezt s t~nce. 

We note that this phenomeno n is in 1ts 1n1tial e·;o utiouary 
stages . 
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The "in formation service" label was engende red by us 
deliberately to foster a Lresh e xaminat ion of the nature of the 
types of services being provided and to avoid the debate that 
curre ntly rages over the FCC's enhanced service versus basic 
services dichotomy. It is difficult to conduc fruitful 
discussion abou t al ernative ways to treat intrastate e nhanced 
t ype services when several of lhe parties maintained thal 
enhanced services were beyo nd our jurisdictio n and, hence, 
beyond a ny Commission consideration. Our desire to avoid the 
enhanced services debate stems from our desi re to free our 
i nvestigation from the histor ical and legal baggage that 
follows i n the wake of the "e!'lhanced service" label. We must 
also poi n t out that we disagree with the purpose for which the 
FCC perpetuates t he enhanced versus basic dichotomy: the 
preemption of any state regulation of the enhanced services. 
Our analysis of the jurisdictional debate is sel forth in 
Section v. below. 

I 

Most of the parties took the pos i ion that the FC\.. · s I 
definition of enhanced services wa s suitable as a definition of 
information services. The · FCC defines enhanced services as 
follows: 

Those services offered over common carrier 
transmission facilities u sed in interstate 
communications, which employ computer p roces~ ing 

applicatio ns that act on the formal, content, code , 
protocol , or simlla.r aspects of the subscriber's 
transmitted information; or provide the subscriber 
additio nal, different or restructured in(ormation; 
or involve subscriber interaction with stored 
information. 

Southern Bell's Witness Lombardo estified that this is 
the appropriate definition. Southern Bell's Witness Bollz 
added that this definition wa s appropriate because the FCC's 
definition of enhanced services ha s been used i n the industry 
for almost nine years. He argued thdt, since the indus ry has 
been working with this definition for the past 25 year s , 
consistency with this definition will a1d an evolving 
understanding of what enhanced s ervice entails. 

Ad 
breaking 
tra nsport 

Ho (" ' s Witness Mayne pro vided some enli ght enment by 
the FCC ' s dc"in1ti o n t nto two parts , ~.:nhanced 

and info r ma t o n ser v t ces . He argues tha t e nhonced I 
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transport refers to services offered over common carrier 
facilities used in interstate or intrastate communications that 
act on format , content , c~de o r protocol or similar aspects of 

the subscriber's transmitted i nformati on . He includes the 
following i terns in his i nterpretation of enhanced transport" : 
protocol conversion, packet switching , selective alternative 
routing , and the ability to implement layers o ne through four 
of the Interna tiona 1 Standards Organizat ion/Open Sys terns 
Interconnection Reference Layer (ISO/OS£) standards model as 
defined by the National Bu reau of Standards. This is a 
reference model of the layers of the telecommunications ne t wo rk 
cocruno nl y used by the industry. For information service, he 
indicates that these services refer to actions that provide 
additional, different or derived information or invo lve user 

i nteraction wiLh stored information . 

Witness Boltz disagreed with Witness Mayne's 
simplification of the F . C.C. definition. He bellcves it is too 
narrow in scope and inappropriately includes two services, 
packet switching and alternative routing , as info rma li vn 
services . He also testified that Southern Bell currently 
provides these services under tariff . GTEFL ' s Wit ness 
Glassburn testified that the type of computer applicatio ns hat 
a r e intended onl y for completing calls through the network 
should be considered noninformation services. United's Witness 
Griffi n was asked for hi s interpretation of enhanced transport 
a nd testified that as to the va r ious levels of protocol 
conversion, he was unsure as to how they should be classified. 

Sprint ' s Witness Seivers did not testify as to the 
details of a definition, however , he raised the f o l lowtng 
questions for consideration in conjunction with an ONA o ffer i ng : 

1. 

2 . 

3 . 

Could the proposed unbundl ing of 
fu nctionalities retard the development 
competition in enhanced service markets? 

netwo rk 
of or 

Is there any danger that the o ffering 
result in di sc rimina tton between BOC 
non-BOC enhanced service providers? 

Is there a ny dang et -hat 
result in discri mln,tion 
si~ il ar services? 

the o ffertng 
bet•..teen users 

will 
and 

w 1 1 1 
o f 
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A r e view of the record i n this proceedi ng fails t o 
prov i de a n adequate reg~ latory d efi n ition of * information 
se r vices ." We do not belleve that the FCC enhance d services 
defi n i tio n provides a ny e n lightenment. It was created ~o 
describe a s1tuation that is differen t from what we now see 
before us. Despite the lack of a definitio n i n this proceeding 
we will examine each o f the services t hat are bei ng o ffere d and 
new services tha t are introduced . We a nticipate that this 
con tinuing review will, over time, generate an operat i ona l 
defin ition that will aid us i n setting the pro pe r course for 
the introduct ion and d isseminatio n of information s ervices to 
the public. 

V . JURISDICTION OVER I NFORMATION ~ERVICES 

A. Federal versus State J urisd ction ove r Information 
Services 

No discussion o f our treatment o f info r mation services 
would :be complete withou t al so consideri ng the current f ederal 
law o n t he subject . Many pa rties argue th 1t Comm i ssion 
jurisdiction in t h is area , whe r e it contradicts the mandates of 
the FCC · s Computer Ingu i ry proceedi ngs , ha s been preempted by 
t he FCC . Th is question wil l be addressed by the pending 
decisio n of the u.s. Court of Appeals , Nin t h Ci rcu it in People 
of the State of California , et. al., v. FCC , Case Nos . 87-7230 , 
et. al ., and 88-7183. Howeve r , it is i mpo rtant to note that 
the p reemption issue here does not involve an express c onflict 
of state and federal law, i n whi c h instance federal l aw would 
li kely prevail. The Communications Ac t of 1934, Title 47 § 
151, et. seq. ( the Act), clear ly allows concurrent state and 
federal authority in this area. Where Congress has created 
concurrent power, it is well settled that a valid e xercise of 
state law is superseded by federal acl ;on only if there 1s a 
con flict so direct and positi ve t hat the s tale and federal 
provisi o ns cannot be reconc i led o r consistenlly stand ogether, 
Kell y v. Was h i ngto n, 58 S . Ct. 87, 82 L.Ed.3 (1937), As kc '"'--..:!..: 
America n Wa e rways Ope r ators , 93 S . Ct. 159 0, 36 L Ed. 2d 2GO , 
r eh . den. 93 S . Ct . 2746 (1973 ). With regard to 
i nformatio n/enhanced services , he 1ssue i s whethe r the Act' s 
g rant or tederal power rnay be r e ad so b r o adly a s Lv c rea P a 
conflict between exis .~_i nq a nd previou s ly cons i s t e n t s'"a e a nd 
f ederal pro visio ns . 

I 

I 

I 
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The r e l evan t statute is Section 2(b) of the Act, Title 

47 U. S . C.S . § l52 (b) , wh ich tbe U.S . Supreme Court has clearly 

and definitivel y construed as deny ing the FCC jurisdiction or 

autho r ity to regulate i n trastate telecommunications services 

and rates . See Louisian a Public Service Commission v . F.C . C . , 

106 S . Ct . 1890 , 90 L . Ed.2d 369 ( 1986) {FCC preemption of 

depreciation guidelines for facilities used in intrastate 

commu n ications is expressly prohibi ted, even though mixed 

traffic wou ld be carried). See also Pco le of the Stale of 

California, et . a l. , v . FCC , 798 F.2d 1515 {D.C. Cir. 1986). 

The Su preme Cou rt ' s legal precedent , which was decided after 

t he Compute r I nquiries, and the federal s atute are clear 

a u t ho ri t y fo r t h is Commission . Moreover, the Ninth Circu1t 

Court is bound by the U.S. Supreme Court ' s holding in 

Louisian a . Any interpretation upholding the FCC's expansive 

view of its authority must provide sound legal distinctions . 

Southern Bell proposes two such distinctions that were 

suggested by t he FCC 1n its reconsideration of the Final Report 

a nd Or der i n Amendment of Section 64.702 of the [Feder~ 

Communi cation ] Commission ' s Rules a nd Regulations, 104 FCC.2d 

958 (1986 ) ( CI III) , recon . , 2 FCC Red 3035 (1987) (CI II I 

Recon. ) , 2 FCC Red 3072 (1987). First, the FCC con ended tha 

its determination of information/enhanced services as 

"no n- common carrier " services places those services outside of 

Section 2( b), thereby nullifying Louisiana ' s authority as to 

same , CI III Recon., 11 177-180 . This conclusion is supported 

by b road i n terpretation s of the so-called NA RUC decisions, 

Nat i o nal Ass n . of Regulatory Commisstoners v. FCC, 525 F.2d 630 

(D . C . Ci r . 1975 ) ( NARUC I) , and National Ass~f Regula to.f.Y 

Commissione r s v. FCC, 533 F . 2d 601 {D . C. Ctr. 1976) (NARUC 

II). CI III Recon . , , , 178 . Those decisio n s , however , cannot 

suppo r t the FCC ' s proposed authorit y to extend i s deregulati o n 

of no n-common carrier (i.e. information) services to the 

states . Cl ose readi ng of the decisions reveals that the Court 

in NARUC I did not reach t he issu~ o( whether a commo n 

carrier's , 1.e. telephone company's, provis1on of non- common 

carrier services may be preemptively deregulated by the FCC, 

since the paries there were not common carr ier s , 525 f.2d at 

647. In i s !!AR~ opi ni o n, where t held haL Sect1on 2{b) 

clearl y applies "O 1ntrastate common carrier serv1c.es provtded 
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by a common carrier, t he Court responded o a similarly broad 
i n terpretation by t he FCC of its authority by staling: 

. .. we hasten to add thal (the fCC's preemr ion 
aut hority] is not a license to construe statutory 
la ng uage in dny manner whatever , to conjure up 
powers with no clear antecedents in statute or 
j udicial construction, nor to ignore explicit 
statutory limitations on [FCC] authority. 

533 F . 2d at 618. 

For purposes of Lhese proceedings , the Supreme Court · s 
ruling in Louisiana clearly states Lhat Section 2 ( b) denied the 
FCC jurisdiction--to affect the intrastate convnunicat1ons at 

I 

issue there. The FCC's removal o( information/enhanced 
serv ices from its jurisdiction through declaration that such 
serv ices are not "common carrier" services cannol carry 
ancillary authority to circumvent the Congressional intent I 
fo und i n Section 2 (b) , a nd preemptively deregulate information 
se rvices . There is little logic to the premise that Lhe FCC 
has more control over t h ings o u ts1de of its junsdiclio n than 
it has ove r thi ngs with in its jurisdiction. 

The FCC ' s second distinction springs from the U. S . 
Supreme Cour t ' s r ecogn ition in Louisiana of an exceptio n t o 
Section 2 (b). The Courl held 1napplicable where the 
separa tion of components of services between i n terstate and 
int r astate is a practical impossibility , 90 L.Ed.2d at 386, FN 
4. This is a valid distinction. However, it is no l a ulhotily 
to preempt ively deregulate all i n formati o n/enhanced services. 
Many of these services have clear dema rca i ons as to interstate 
and i n trastate components . Thus, this Commission could define 
a nd regulate the intrastate components . Mo r~over, as Lhe Court 
i n Louisia na pointed out , the separations procedures sel out in 
the Act serve as the prescri bed me hod for allocating 
jurisdictional responsibilities where joint regulation is 
war r an ed . See 90 L . Ed.2d at 386. 

I 
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Thus , even assuming an opi ni o n favorable to the FCC from 
the Ni nth Circuit, in thL face of Louisiana , the preemption 
allowed could apply only to information services and facilities 
for whic h the interstate and intras ate components ace 
i nextricably bound. All other services must be separated by 
jurisdiction . 

Absent conclusive legal precedent that FCC authority as 
to non-common carrier services is broader and inconsisten with 
its authority over common carrier services and , f ollowing 
bi nding authority that a LEC's provisioning of intrastate 
common carrier services is most clearly subject to Section 
2(b), we find that this Commission's regulatio n of LEC-provided 
intrastate informa ion services , regardless o f whether such 
se rvi ces are declared to be non-common carCler under the Act , 
is not prohibited by f ederal law. 

We again re iterate the caveat that the fi nal 
determination of the state/federal juri sdiction question 
currently resides in the federal appellate proc~ss. We 
recognize that our decisions herein are su bject to modification 
based o n the results of the Ni nth Circuit Appeal. 

B. Jurisdiction Over I.EC-Provided Information Services 

Ownership or management of " telephone line[s) ... 
affording telephonic communication service for hire " are at the 
core of a telephone company's existence , especially considering 
t he broad definition of "telephone line" in Section 364.02 (5). 
Sectio n 364.01, Florida Statutes, leaves little question hat 
t he Legislature intended this Commission to have full a nd 
e xclusive jurisdiction over the LEC's operations within the 
State of Florida. 

The issue then is whether he Commission holds 
j uri sdiction over competitive or no n-mo no po ly services, such as 
i nformation services , when provi ded by LECs. Sectton 364 . 02 (3) 
conveys the Legislature' s intent that the Commission's 
j uri sdiction e x tend to all services associated with 1 telephone 
company-p rovided telephone line. Sec i o n 364.03 (1) covers "all 
r ates , tolls, contracts , and charges of ... elepho ne c ompantes 
fo r me s sages , conversations , services rendeted, and equtpmPnt 
and facili ies supplied", wi hout exclusion. The Corm is s ' o n, 
i n the exerc i s e o f its disc reti on, has general l y f ocu"'ed o n 
s uch elements a s t he y relate t o s wt t c htng 1nd trans po tt because 
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this most qu.11 ly meets the deCiniLi on o "L It ph• fll ( 

communicatlon". R uding the statutes above i n pari m<~l ••t It, ~11 

find that any l lc\phone company information service pauvftl••• 

a direct d rtv.•Livl" of telephonic switching and tt ll tJ JH1 11 

subject to c:orntrll sion jurisdiction. Th is appears l o • Y• 1 

gateways, enhon<·• cJ lransport type services and, sine 1.1 ' V 111 

messaging s t vtt· a are generally collocated in t.h r!11t ll d 

off ice proc t.rJo r, all elements of vo1ce messag1ng. Wt nn l u 

here that. h ' I tCk of an adequate definition of iulotlll 11 ••11 

services hind uJ more detailed description of th t•t qUJ l d 

our infonnali on s rvice jurisdiction. We have stated o ut I i '' 

jurisdiction bov in the broadesl terms to faci 1 it u t ' ' 1 111 

further exami rltL on of specific LEC provided ill l u tlll I l t111 

services. AtJ wt examine such services, we will bt ultl'• I n 

further c rin t;h . scope o f our jurisdiction. 

Sine · ppears Lhal lhe Conumssion · s bt o.Jd Jl 111 n l 

authority undtl Seclions 364.01 and 364.02 inclluh• lit•• 

provi sioninCJ of tnformalion secvices by the LECs, cltl 11111 I 
appear thaL aL.tLut;o cy changes are needed regarding ht n••tJ jlU " ' 

the Commlsslon'n jurisdiction. However , it should l111 II lud 

that the Ll~C:s ' Information service offerings would lH• tt ttltl'' I 

to the samt r qu 1 a tory standards and cond i L i o n <J ,, ' I IP 1 

regulaled s rvl c t a. 

c. Accc n _Lo Local Network 

In t.h cont.cxt of these proceedings "access" 

lines and crompanying facilities and Cealures 

information s rvi ces , to the local network . 

parties aqr h t access is subjer to the regut 

of the Conuni•JIJion in simi lar fa s hion as 

interexchanc; c:ornpa nies is regulated. 

Pur tHHHII o our statutory authority discuss •d 111 1111 I j,,,, 

v. B abov , t ht 1 P does not appear to be any ques Lion I"''' I l1 u1, ,, 

services • raJ r. ci lities are subjecL to this 'ormul t n o 

jurisdic i o n . S c also In the Malter of F1ling nncl I11 Yll\l nt 

Open Nc wo 1 k Arc-hi lecture Plans, MemorJndum Opi n ton Jtul Ill r1•11 ' 

FCC Dock• No. 118-2 (Decembet 22, 1988), 11 309 . HOWI•Vt'l' II!Ufl
1 

appears t o lH 1 CJU<'Stlon raised by the FCC as to whl'lhP i 11 '"'I 

concuu cnLly ,,.~ula e local ba s ic se tvices for the' fli 'JVI 1011 11" 1 

of in .. , .. I • tnfotrnation/enhanced services, ONA t I J ' I 

276-277, Tht tn ill yst s above reg arding preempLi•JII 1 l l JI I 
here a5 o '"" l'ommi..)ston ' s au ho r lty t o regulall' 111 ll1Y111 

--------------------.... 
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basic local service provided to Informatio n Ser1ices 
Providers. Upon cons ; dera tion, we find that local service 
elements necessa ry to the provisio n o f information se rvi ces are 
within this Commission's jurisdiction. 

D. Jur isdictio n of No nLEC Informati o n Service Providers 

Having e xami ned LEC-provided informa~ion service, we 
must also consider whether information services p r o v ided by 
no nLECs may b e subject to our jurisdiction. Section 364 . 02{4) 
is clear i n its terms. If a n e ntity is " ... owning, operating, 
or managi ng an y telephone line or part of a te l ephone li ne u sed 
in the conduct of the busines s o f affording telephon ic 
communi cation service f o r hire within this state··, then it is a 
telepho ne company s ubj ec t to o ur jurisdiction. 

Information service providers span a wide spectrum of 
services that are provisioned in an equall y diverse manner. As 
d iscussed above , we h ave not developed a n ade quate definition 
which would fully desc ribe all member s of t he mar ket . Howe ver , 
there a ppear s to be three ge neral categories of services. In 
t he first category are the dat a base owners o r pure content 
pro v iders that simply own a store o f facts which they then 
de liver to the general pub li c v ia some f orm o f information 
tra nsport. These ISPs t y pically o wn o nly a computer o n whi c h 
the da ta is sto r ed and perhaps f aci 1 il i es t o telecommunica te 
t hi s data for the i r own internal uses . The second grou p is the 
e nhanced trans port provider . These companies, also called 
value-adde d networks {VANs ) , establish ne two rks of interLATA 
and intraLATA li nes, data communicati o n facil 1ties and 
s witching facilities. VANs co llect communications , t ransition 
t hem for electron ic t r a nsmission, tra ns port t hem usi ng a 
va rie ty of networks but primaril y theit own, and deliver the 
info r mation to other no naffi liated recipients . In the third 
group are s pecia lty services p rov 1dets . These companies 
uti lize t he specia l process ing features of telephone faciliti es 
to provide services d if f erent from and s upplemental to basic 
voice transmiss ion. Security alarm monito ring a nd vo i ce 
messaging are t wo e xamples of this category. 

From our p reliminary review, VANs appear to tall wtlhtn 
t he telephone comp a ny def1ni ion. They own, operate and millaye 
li nes , switc hing faciliti es, a nd da a communication Lacilities 
used to afford te l ephonic commu n ications for hire wt l hin th• 
Sta te of Florida . Pure content provtd>ts, such as the Vd~t 
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list of data base owne r s under contract to the VANs, do not 
appear to own , operate or manage facilities meeting this same 
criteria. The specialty s~rvices providers own facilities that 
operate tangentially to the network. 

I n each case, there appears at least the possibility 
that the informa ion service provider ma y be a telephone 
company subject to our jurisdiction. To the extent any of 
these entities meet the test of Section 364.02 , then it is 
s ubject to our jurisdiction. The final decis ion in each case 
must await a detailed examination of the specific se rv ices and 
functions performed by a particular ISP. As with the 
jurisdictional decisi on, the certification requirements, 
whether switched access charges wi 11 apply and the leve 1 of 
regulatory oversight is also left to a case-by-case 
determination . 

The pa rties raised the same preemption arguments with 
respect to Commission regulation of non-LEC lSPs as to I 
LEC-provision of info rmation services. We again note thal in 
our analysis this Commission is not prohibited from regulating 
i ntrastate information services by federal law. 

VI. LEC-Provided Access Arrangements 

In the cou rse of this proceeding, we examined the ma nner 
i n wh ich ISPs cur rent 1 y receive access to the LEC · s ne twor k. 
In addition, we also examined how aod1tional LEC services and 
featu res should be provided by the LECs as technology advances 
and the demand for such services and features increases . 

The record reveals no unique forms of access currently 
utilized by ISPs . Typically, ISPs use basic 2- or 4-wire local 
loops in the form of single flat rate business lines (lfBs ). 
s ingle measured rate business lines ( l MBs), PBX t run ks and 
feature group access . In addition, ISPs may also obtain access 
in t he form of 900 service, special access, voice grade and 
u igital private lines and fX service . All of these services 
are available from current LEC ta riffs. 

ISPs may also r equire any o ne or a comb1nation of 
various central of fice software features in order tCJ provi~e 
se rv ice to their custom~rs. These features, refetred to as I 
Basic Service Elements (BS~~ ), include touch-tone , vat 1ous 
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t ypes of call forwarding, c a ll waiting , as well as many 
fea t ures associ a ted with the t r a nsport ot data , packet 
switching, and netwo rk interfacing ( e.g. pro tocol conversi o n). 
I n additio n, some ISPs desire access to internal LEC s ystems 
s uch as diagnostics and customer proprietary network 
info r~at i on ( CPNI) to facilitate their own ope r ations . An 
ISP · s r equirements wi 11 depend o n the type , scope and 
complexity of i nfo rmation provided . Ne w features will be 
r equi red or desired as the techno l og y is developed and 
imp l emented . 

A. Initiation of New Services 

The parties too k di verse approaches as to whom the 
principal initiator of new se rvices should be and as t o the 
form these new services should take. Uni ted, MCI. Microlel and 
Ad Hoc stated that the marketp lace should dclermine the types 
of access , BSEs and o ther services required . MCI further 
argues that the Commiss i on should set fo rl h guideli n~s t o 
e nsure that LECs will be responsive to the reques ts o f ISPs . 
Most o f the parties were satisfied thot the curre n t tech n ical 
access configu r ations were suitable and need not be altered. 
I SPA voiced a desire o n be ha lf o f ISPs to have severa l 
additional services including calling number identification, 
LATA-wide access numbers, access to derive data channc 1 
o ffe r ings, delivery of " 0 " channe l data on the " B" channels o f 
ISDN, and i mproved mai n tena nce and d iagnostic capability. 
Also, some ISPs apparently desire LEC-provided billing and 
collection services . 

For new serv i ces , Southern Bell referred to its f edera l 
ONA plan , whi ch sets forth the t y pes of access . services and 
BSEs t hat Bell is willing to offe r. Addit ional se rvice options 
reques ted by ISPs wo uld be provided subject to the screening 
criteria set forth i n its ONA plan. One suc h cr ilerion 
advanced by Southern Bel l 1s an evalua tion o f t he " ut1l1Ly• of 
a requested SSE t o the ISP. 

Upon c o nsideration, we fi nd t ha • as a general po l icy if 
a n ISP requests a patticular service , the LEC s hould file 
ta r iffs to prov i de the requested serv ice if the serv ice is 
technically and eco nonic.;!l l y feasible. Any dispu tes aos1 ng 
o ut of a reques t fo r a 3e rvice sha 11 be brought o us "or 
resolution. Thi s does not preclude a LEC from int u:.. lucing a 
s ervice absen t a n ISP request i f i desires . 
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B. Unbundl i ng of Access Connect ions, 
Services 

Features a nd 

Unbundli ng i n the contex t o f these p r oceedings describes 
the degree t o which access connect ions, features , and o ther 
services s hou l d be offered a nd specifically to what extent 
should offerings be provided on a stand-alone basis . The issue 
before us is the e x tent to which servtces s hould be unbundled 
and who should make that decision. 

Centel argues that t he unbundling decision should be 
made on a case-by-case bas is. Southern Be 11 a nd United al l ow 
that ISPs should have i npu t bu t that the decision s hould 
ultimate ly be made by the LECs. Mi crotel, MCI , Telu s and 
Sprint argue t hat the ISPs should determi ne the degree of 
unbundling. However , the latter two temper their pos itions 
with conside rat ion o f market demand and technical f easibility. 
Prod i gy in particular s ta ted t ha t the ONA model adopted by the 
FCC does not incorporate sufficient unbund ling. MCl a~so 
stated that existing tar if f s such a s Sout hern B ll ' s ESSX , 
which offers a large numbe r o f centra l office-based features 
and functions, should be unbund led , a nd t he services features 
offered c urre ntly only to ESSX s ubscribers should be made 
gene rally available . 

All part ies, LECs included , advocated policies o f 
nondiscrim1nat ion. The no nLEC parties e xpressed a deep concern 
that the LECs , part i cularly Southern Bell, have the i ncentive to utilize their position as the providers of mo nopol y services 
such a s basic access and t he network functions associated with 
that access to manipulate t he market to the advantage of t hei r 
own ISPs. As a n e xample, MCI argues t hat , if a LEC has the 
ability to provide a certai n feature o r function but withholds 
making it avail able until its own ISP can uti li ze it, the LEC 
can prevent other ISPs from gaining a competitive advantage 
which they otherw ise might be able to achieve were they not 
dependent upon the LEC to obtai n the network fu nction a 1 i t y. 
Another example cited is the pricing and c ross-subsidization ol 
basic access. A LEC may be able to price o ther I SPs "out of 
t he market " by setting usage ra es at s uch a level hal ISPs 
cannot absorb or pass through t hose costs to their clients . 
The LEC ISP may then be able to undercut the price~ o c ISPs if 

I 

the parent corpo ra tion can mdkc up the losses fron tts 
regulated operations . Ic this occurs , it would aid h•• LEC ISP I to gai n mar ket share as othe. lSPs dropped out. 
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ISPs also argue that the LEC can manipulate the matkcl 
through selective colloca ~ion since il is less costly lo 
provide access to an ISP that is located within the LEC central 
office tha n to one located outside the cenlral o ffice. It is 
appa ren t t hat the LECs will collocate their o wn ISPs. However, 
most do not want to allow any other ISPs to collocale, citi ng 
security considerati o ns. The ISPs argue thal t hi s results in 
lower costs to the LEC ISP relative to no nLEC ISPs unless some 
so rt of pricing parity is established for access. Southern 
Bell is the o nly LEC participating in these proceedings who is 
opposed to any form of collocation or virtual colloca t ion. 

As will be discussed more fully below, it does not 
appear necessary to make major changes to current 
interconnection arrangements. The re fore , current l ocal 
exchange and access tariffed offerings s hould continue to be 
made available to ISPs for interco nnectio n. Many ISPs, such as 
telephone answering services, are small , very l ocalized 
operations that have been in service since long before Open 
Network Architecture came to exist. We are concerned lhal 
radical changes to ~he costs of doing business for these 
providers may reduce rather than expand the availability of 
i nformation services to Florida consumers. Therefore , for the 
present, we find it appropriate that current l ocal exchange and 
access tariffed offerings continue to be offered to ISPs . 

In these proceedings , the f ocus of the par ties centered 
o n unbund ling BSEs fr om access arrangements or BSAs . With 
respect to the basic access l ine , there docs not appear to be 
any justification for further unbundling the compo nents of he 
local loop, such as the central office functions and the hard 
wire. 

With respect to features a nd ne twor k functions and ot her 
requested ONA offerings , Southern Bell has i ndicated tha it is 
willi ng to offer approximately 40 BSEs , Comp lementa ry Netwo rk 
Se r vices (CNS), and/or ancillary services. No ot her LEC ha s 
made such a proposal . In accordance with our desi r e to 
e ncourage the introduction and spread of information se rvi ces , 
we find it appropriate to require Southern Bell to file tariff s 
to offer these ONA o fferings. These tariffs should be filed no 
later than sixty {bO) days after he tssuance of t l. is fi rnl 
order or thirty {30) day s after the issuance of a'l o tde r 
d i s p o s i n g o f mo t ions f o r c P c o ns 1 de r a li o n o f t h i s o r de r , i t a n y 
are filed. Southern Bell ' s features should be ..> ff e r e d 
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individually, with no restrict ions on whic h persons may 
subscribe t o t hem, nor shoJld they be tied to , o r contingent o n 
ta king service under any other tariffs in o rder to obtain these 
features or f unctions unless technically necessary. I f they 
are already offered under tariff elsewhere , they may be 
cross-refere nced . However , rates s hould not be different from 
any that have already been appro ved in other filings . The 
Miscellaneous Service Arrangements section of the tariff may be 
t he most app ropriate loca tion; however , we tind tha t LECs 
s hould be allowed to use their discre tion as t o ta riff 
l ocation. In addition , we also find tha t the unbundling 
conditi ons we have discussed above shall apply to all LEC 
ONA-like services when offered . With respect to ISP r e quests 
for new offerings, every affected LEC should respond to such 
requests as soon as practicable by filing appropriaLe tariffs , 
bu t in any e vent no later than whe n similar responses are 
provided at t he i n terstate level. 

In o rder to monitor t he effects of our actions, 
it appropriate to r equi r e all LECs to file quarterly 
no late r t han thirty ( 30) days following the end 
quarter , containing the following i nformation: 

we f i nd 
repor t s , 
o f each 

1. Identification of all requests for a part icula r 
service by ISPs and the dates of such requests ; 

2. The number of ISPs or others requesti ng e ach 
item; 

3. LEC ' s planned response date for each re quest ; 

4. LEC' s planned tarif f filing and i mplementation 
da tes f o r each request; 

5 . Ex p lana t i on/descriptio n o f lhe i em requested ; 
and , 

6 . If unable o r unwilling to provide an item, a 
full explanat ion of t he reason. 

Thes e repo rt s will help us mo nilor he geogtaphic and 
technical development of t he ISP ma rket in F lori<.la and the 
competitive behav ior of the LECs and ISPs . The r eports wi 11 

I 

I 

also be useful t oo l s tha wlll aid our analysis of fu tHe LEC I 
CE I f i 1 i ng s . , 
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C . Jurisdictional Nature of Intrastate Access 

Historicall y , t he nature of access of a service, 
i ntrastate or interstate , determines the jurisdiction in which 
a serv ice :s offered and, hence from which jurisdictional 
tariff a service may be purchased . Each jurisdiction in turn 
determi nes the terms and conditions under which a pa rticu lar 
se r vice s hould be provided and, where appropriate, approves the 
appropriate rates a nd rate struclure Cor that service. In the 
contex t of this proceeding , any jurisdictional limitations will 
a l so limit t he scope of this Commission ' s authority to regulate 
BSAs and BSEs provided by the LECs for the provision of 
info r mation services. There are still many unanswered 
questions and some dubi ous answers concerning information 
services . Fo r example, the FCC in its December 22, 1988 ONA 
Memorandum Opinion and Order required that the BOCs ( i le BSAs 
and BSEs in both state and federal tariffs. This dual 
j u risdictional tariffing requirement raised a number of 
questions as to how t he jurisdiction of a BSA or BSE wi 11 be 
determi ned. I n part , some confusion over jurisdiction sterr .... 
from the fact t he Compute r III decisio ns are still pC'nding at 
t he Ni n t h Circuit Court of Appeals and at the FCC. Despile t he 
confusion , we attempt herein to provide a working solution to 
t he j urisd ictiona l questions . 

Trad itionally , intrastate access is defined as access 
provi ded by the LEC in association with a call which origi nates 
a nd t ermi nates with in the same state. In general, most parties 
subsc r ibe to this definiti o n . Ho.1eve r, there were a few 
parties who deviated lrom this conventional definition. For 
example , Southern Bell's Witness Payne defined intras ate 
access as a situatio n in which a call o riginates wilhin the 
State of Florida by an information service provider 's customer 
a nd t e r mi nates at an ISP's locatio n wtthin the State of 
Florida. The implication of this definit ion is that the 
location of an ISP's data base is not relevanL to a 
jurisd ictional determination of that ISP's access connection. 
The app l ication of this definition does appear to provide some 
ddva ntages. Th is definiti o n ensures that it is technically 
feasib l e to identify the jurisdictional nature of access and it 
becomes less complicated lo identify those BSAs and BSEs over 
which this Commission has j urisdiction. Further, if a call 
accesses a data base in ano lher s ate, this will not res ult in 
jurisdictional contamination o f Lhe lOCdl exchange faci l ities . 
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•There are also technical constraints with the trad1tional 
definition of jurisdictional access which also makes it 
unsuita ble for informaticn services. According to Sou hern 
Bell ' s Witness Payne, the major concern of the LECs is that it 
is diff icult to identify the jurisdic~ion of the traffic 
because the ultimate end points of the call are no t known. 
Payne continues that, in the voice world , the digits dialed 
provide a highly accurate method for de ermining jur1sdiction 
due to the ubiquitous use of the North American Numbering 
Plan. With most enhanced services, however , the LEC has no way 
of knowing the destination of a call once it is handed to an 
ISP. Witness Payne cites the example that "all calls t o a VAN 
which use local exchange lines for access are considered local, 
even though communication ma y take place with databases or 
termi nals in other states . • Wit ness Payne concludes tha such 
"calls should continue to be viewed as l oca 1 exchange tr a C fie 
terminating at the ESP ' s location. Connectivity to a po int out 
of state through an ESP should no contaminate the local 
exchange connection." We agree. 

!SPA espouses a similar line or reasoning. ISPA states 
that its members and other ISPs have "traditionally utilized 
local exchange services available under tariffs of general 
applicability to carry both its intras dte and interstate 
communi cat ions." !SPA continues that "there would not appear 
to be any reason to deny ISPs the option of conti nu ing to use 
local exchange service ." !SPA concludes thal "mainta1ning the 
current access arrangements would tend Lo max imize intrastate 
revenues and encourage the full devel o pment o f inCo tma i o n 
service in Florida." Wi tness Payne agrees that "this is 
consistent with the treatment of such facilities today where an 
ESP such as Telenet, for example , utilizes l ocal e xchange 
service business lines to accumulate traffic, then routes the 
traffic thro ugh their pac ket network to a destinat1on in 
another state. " 

To the extent Sou hern Bell's view of intrastate access 
for ISPs prevails, this wi 11 limit the authority of the FCC 
over BSAs and BSEs since most BSAs and BSEs would become 
intrastate in nature and would be subject t o thi s C.:>mmi ss t on· s 
authority. United made a similar observati o n. United s tales 
t hat t his definition "leaves no call s wh1 c h fall wtth t n lhe 
de finitio n of interstate a ccess . " Uni e d also a rgu e s t hat Li s 
definitio n o f i ntras tate ac:cess is "tncon~ns tent wi t h Fl ori da 
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Statutes o u tside the utility area." In support of this view, 
United cites Section 203.12{8) of Florida Statutes (1987) which 
defines "in terstate" as follows: 

The term "interstate ," as 
telecommunications services, means 
this state, but not terminating in 
terminating in this state but not 
this state. 

applied 
originating 
this state , 
origi na ting 

to 
in 
or 
in 

We do not totally agree with Uniled; some calls wou ld 
still be classified as interstate . For example, if an ISP end 
user originates a call in one state to access an ISP's point of 
presence (POP) in another state, such a call is interstate in 
nature. We also disagree with Uniled's statutory analysis of 
our jurisdiction. The description in Section 203 .12(8) is a 
taxing statute and does not affect our construct ion of our 
jurisdiction pursuant to Chapter 364. In the context of 
information services, access originates from the ISP end-us -.1 r 
and terminates at the ISP's POP. The ISP ' s PO P i s the 
interface between the two jurisdictions. Whatever the ISP does 
with that call should no t be considered in the defini tion of 
interstate access . 

As Southern Bell's Witness Payne stated, 

[C) onnections to the local exchange network for the 
purpose of providing an information service should 
be treated like any other local exchange service . 
The facilities and features themselves should be 
provided to the ESP location from the loca 1 
exchange tariffs, along with intraLATA toll and 
private 1 ine transport within the LATA. InterLATA 
transpo rt, either switched or dedicated, will be 
provided to the ESP location by an IXC who will pay 
the appropriate intrastate or interstate access 
rates. The local exchange facilities provided to 
the ESP would be used to carry locaL int ras tate 
a nd interstate calls . This is consistent with t he 
treatment of such facilities today , where ESPs such 
as Telenet, for example, utilize local exchange 
service business lines to accumulate traffic, then 
route the traffic through their packet network ~o a 
destinatio n in anothet state . 
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However, if the lines used to carry both interstate and 
intrastate traffic are classified as interstate in nature under 
the contamination doctrine, that same line would be classified 
as interst~te in nature. If the latter classification is used, 
a 11 revenues from and costs of that line will be allocated to 
the interstate ju ri sdiction. In the alternati ve , s uch access 
lines could also be classified as both intrastate and 
interstate in nature. This classlficatio n will present 
problems to the Commission, as well as to the LECs and ISPs . 

There is a high probability that the ra~es and rate 
structure we establish ma y not mirror those in the interstate 
jurisdiction. If this happens, mixed jurisdictional traffic 
will present problems wi t h respect to the proper applicati o n o f 
rates and rate structure in assessing the ISPs' bills. 
Sou thern Bell's Witness Payne did not know how bills would be 
calculated for BSAs which carry mixed jurisdictional traffic 
where rates between jurisdict1ons are diffe r e nt. MCI arg \•es 
that the Commission should continue to handle mixed I 
jurisdictional traffic as it does t oda y through direct 
measurement, a: Percentage Interstate Use ( PIU) factor o r a 
functio nal surrogate. Accordi ng o Bell's Witness Payne, since 
t he LEC ha s no real knowledge of what happe ns to a call beyond 
t h ISP's POP , t he determination of a PIU facto r is dependent 
on t he ISP ' s telling the LEC whether a call is inte r - or 
intrastate in nature . In addition , il appears thal most ISPs 
lack t he ability to mea s ure and thus gene rate a P IU. 
Consequently, ISPA concludes that , a "PIU app r oach could not be 
implemented . " The success of a PIU under these circumstances 
will depend o n t he reliability and credibility of the ISPs. 

There is also the problem with cost allocation between 
jurisdictions as a result of mixed Juri sd ictional traffic. At 
thi s point , however, its seems that no o ne knows how lhese 
costs will be allocated between jurisdictions . Witne!.s Payne 
stated that he did not know the rules that will be f o llowed in 
t he interstate arena and that it will depend o n how Part 69 
rules and everything comes out . 

Another concern with mi xed jurisdictiona l traff1c 1s 
t hat it gives t he ISP the ability to adff s hop etwccn 
jurisdictions . S1nce the fCC requires BSAs a nd B~Es o be 
fi led in bolh state and fCC a ri ffs, tf an ESP is 1nte1 state 1n 
nature, t.hat I SP could buy th0se services out o f the lll l't.; t Sta e I 
t ariff. At this point there is no clea r rule which deLineates 



I 

I 

I 

ORDER NO. 21815 
DOCKeT NO . 8804 23-TP 
PAGE 27 

either the services or the times that an ISP can purchase from 
the i nterstate tariff It seems reasonable that the 
determining factor will be the pcice of a serv ice or whateve r 
service me~ts the need of an ISP. 

Upon consideration of the foregoing , we find 
specifically for information se rv ices , intra s tate access 
be defined as f o llows : 

Intras tate access is switched o r dedicated 
connectivity which originates from within the 
state to an information service provider ' s point o f 
presence (ISP ' s POP) within the same state. 

t hat, 
s hall 

Whether s uch a call is subsequently transmitted to a data 
base in or out of the state after it accesses the ISP's POP is 
not relevant to whe ther access is interstate or iutras tate in 
nature. The applicati on of tnis definition would resul t in no 
mixed jurisdictional traffic . This definition is cons isl<.!nt 
with the manner in which ISPs currently obta i n access . 
Further , it avoids most of the potential jurisdictional · 
contamination problems discussed above. 

However, if it is not within this Commission's authority 
to define intrastate access in this manner because of FCC 
action, the issue of mixed jurisdictiona l traffic becomes 
relevant. If there is a need to address the handli ng of mixed 
j urisdictional traffic due t o differing rates , terms o r 
conditions between the jurisdictions, such traffic should be 
measured directly if and whenever technically feasible to do 
so , or the use of a PIU factor should be applied. 

D. Guidelines For Rate Level and Rate Structure 

In order to facilitate the flow of benefits from the 
availability of information services to the citizens of 
Florida , it is important to let the ISP market continue to 
develop . This is not to say, however, that it is our 
responsib1lity to "protect " ha t market in the sense that we 
"protect" certain classes o f service suc h as resident1al 
users . To the con rary, ~e do not believe that thi q Co~n i s si on 
s hould protec ISPs, no r ~~un that they need pro tect i o n. 
Howeve r, we dre faced wilh a s 1 uation in which the p tOVl der o f 
monopoly se r vices necessary .. o pto•tide info rmati on s ervice :; is 
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a l so an active competitor wit h i s customers who are ISPs. 
Despite the conflicts i nherent i n this s ituat ion , it is our 
desire t o establi s h an env iro nment that will allow the market 
participants the flexibility to expand and develop this 
i ndus t ry , whi le simulta neously allowi ng t he LECs to recover 
their costs for provi s ion of services t o the ISP indu s t r y. 

Al l LECs pa rt icipating i n t hi s docket advocated usage 
sensitive pricing . In addition, each LEC s uggested additional 
approaches to ratemaking for 1SP inte r connection . Centel 
advocates mirroring FCC rates and structures f or the s ake o f 
administrative efficienc y. GTE Fl o rida proposes the usc of 
ONA-type tariffs to e ns ure pari t y between LEC and nonLEC ISPs. 
Southern Bell o rig i nall y submitted a list of 206 BSEs that were 
requested by ISPs. Of t hese, Sou t he rn Bell stated that it was 
able and will i ng to actually provide abou 40 at th pr s •nt. 
time . All BSEs offered by Southern Bell were pro posed to be 
provided only i n conjunct ion with its two-way measured service 
tariff. 

We do not categorically oppose t he concept of usage 
sensitive prici ng on r esold access ~ o the l ocal network . 
Hi storica lly, we have established usage based rates for access 
to the l ocal netwo rk by providers such as shared tenant 
p roviders , private pay phone providers, cellu l ar carriers a nd 
radio common ca rriers. In fact , Southern Bell has had usage 
based tariffs i n place fo r seve ral yea rs for two types of 
services that may fa 11 wit h in he ambit. of I nCo rma t ion 
Se rvices . These a re public anno uncement se rvices ( PAS) such as 
Time and Temperature , and Oial-It/976 Service . PAS r ates are 
per hour and 976 rates are per minute . 

However , we have severa l concerns with Southe rn B~l l' s 
proposed use of its experimen t al two-way measured service 
tariff approved i n Docket No . 881323-TL . Under Southern Bel l ' s 
pr oposal , e xisting ISPs such as elephone ans wering se rvice 
(TAS) providers who would li ke to ma ke us e of the "call 
Fo rward/busy line" or ~call forward/don ' t answer " featu res, 
must also subscribe to the two-way measured service tariff . 
This could result in as much as a 150 percent i ncrease in t heir 
ra t es , acco rding to Southern Bell ' s calcula ions . The fSPs 
a rgue, and we agree, t hat t hi s t ype of increase may deter t 
least t he small ISPs fr om subscr1bing to t hese features . T.'l~ 
result will be that Florida ISP patrons will not have the use 
o f t hese features except at very high prices . 

I 
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The rate structure in Bell's two-way measured service 
tariff provides for deep discounts with increasing amou'lts o f 
usage. The effect of this "declining " rate structure is to 
impose a lower average ta te per minute on large users who 
benefi t from the discounts relative to the smaller users whose 
usage does not qualify for discounts. I is beyond the scope 
of this phase of these proceedings to analyze in deta il the 
effect of this type of rate structure. Nevertheless, it raises 
several concerns . 

First, the intervenors i n this docket are made up almost 
entirely of large ISPs who compete or intend to compete 
nationally. To the extent that federal tariffs ar~ av a ilable, 
these VANs and other ISPs may subscribe to features and 
functions out of those tariffs as well as intrastate tariffs . 
Small ISPs , such as TAS providers, who wil l not have the o pti o n 
to " tariff shop " because of their localized provision of 
se rvice, were not well represented in this docket . Ye t they 
have existed for years subscribing to regular busi ness Jccess 
a nd st ructu ring their own c harges based o n those ra tcs. The 
effect of : a usage based declining rate structure would not only 
significantly increase their costs but also probably put those 
small services at a competitive disadvantage relative to the 
larger provide rs. 

Mo r eover , Southern Bell has forcefully pointed out the 
need to protect the general body of ratepayers from the heavy 
users. Yet its proposed rate structure would result in lowe r 
usage rates to ISPs with the heavies usage, and higher usage 
rates to small ISPs. Until the LECs o r at least Southern Bell 
provides the data to allay these concerns, we are unwilling to 
gr ant permanent appro val of the t ype of rate structure 
contained in the two-way measured tariff or the requirement to 
s ubscribe to it in order to obtain certain ONA offerings. 
However, we recognize that we do not h ave sufficient 
informat i on available to us to make a final determinati o n o n 
usage sensitive pricing. Although some form of usage s e nsitive 
prici ng may ultimately be determined to be appro priate , not 
enough is known to make a specific decision at this time. More 
i n fo rmation needs to be gathered concetning the level o f demand 
tra ffic characteristics and t he nature and types o f exi st ing 
a nd potential providers. Accordingly, at this juncture we 
neither e ndo rse nor reject Southern Bell ' s two-way measured 
usage tariff. There fo te, we find it appropria e tha t So uthe rn 
Bell be allowed to continue this as an experimental tar . ff. 
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On that basis, we also find that ISPs should be allowed 
to continue to take acce~s as they currently do . we emphasize 
that lhe ISPs are o n notice that this is a preliminary f1nd1ng 
until mo re e xperience is gained by all concerned. 

Discriminat ion was a major concern to the ISPs in Lhese 
proceedi ng s ; they strongly advocate that this Commission 
establis h policies and guidelines so as to min1m1ze the 
po tential for any discrimination. They offered several 
s uggestions to this end. First, t he y suggest that he rate 
elements should be unbundled. If the LECs are r equired to 
offer each feature or function separately, and i n addition are 
required to of fer access separate and apart from any feature, 
t h is will allow ISPs maximum flexib ility to develop heir own 
approaches to pro viding services to their patrons. In 
addition, unbundling minimizes a LEC ' s ability to control the 
ma rket by grouping o r bundling seve ral features together o r by 

I 

t ying o ne or more features to an access arrangement. ISPA 
specifically argues that retaining current tariffs will help I 
mi nimize discrimination a nd ma rket distortion . 

Second , the ISPs suggest anci l lary services such as 
diagnostics and CPNI should be regulated . Ad Hoc favors this 
pos i tion as l ong as t he LECs r etai n market powe r. !SPA 
advocates t hat t he Commission s hould al least require lhat 
t hese services be offered to all ISPs under the same terms, 
cond it i o n s and rates, even if they are not in a tariff. The 
concern here is that if there is no regulatory oversight of 
a nci l lary services , lhat the LEC may offer t hem at more 
f avo rable terms to its own ISP. 

Third, the y suggest a standard cost methodo l og y s hould be 
adopted. MCI voice d t he st r o ngest o pinio n in favor of a 
Commission -approved cos t met hodology, based o n a building block 
approach of ind i v idua 1 elements . MCI Wi ness Cornell argued 
that havi ng a standard met hodology is the only way in which the 
Commission can truly be in a position to prevent unfair 
~iscriminatory pricing and cross-subsidization. Sprint also 
e ndorsed the idea of a standard cost methodolog y as being more 
fai r and objectivP. . 

Four h, t he y suggest if co llocation 1s not re4uired H 
allowed , then price parity with r~specL to access for no nLEC 
ISPs should be established. This is Lhe virtual coll oc... atio n I 
c o ncept. This would require Lhe LEC t o charge its own .SP the 
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same rate f o r its short jumper as it docs nonLEC ISPs for 
access lines. ISPs argue that the LECs ' positions agai~st 
co ll oca t ion wi ll give t he LEC ISP a competitive advantage 
unless some form of price parity is required. 

Finally , Prodigy and ISPA both u rg~ 
guard against rate s hock that would occur 
s udden large increases in the costs of LEC 
t hey must subscribe. 

Lhe Corrunission to 
if ISPs received 

services to which 

We note t hat there is an apparent incenti ve for a LEC to 
discrimi na te i n fa vor of its ISP. Whether all LECs will act on 
t hat incentive r emai ns to be seen since , at this point , only a 
few of t hem are as yet actively participating in the 
i nformation services market. In order to alleviate any 
problems of disparate treatment by LECs against no nLEC ISPs , we 
have developed the following guidelines for evaluation of LEC 
offer ings to ISPs . 

l . No discrimination between LEC and nonLEC ISPs. 

Features and netwo rk function offe r i ngs shouLd be 
announced a nd offered at the same time and under the same terms 
and conditions to LEC and no nLEC ISPs . As discussed above, 
LECs should r espond quickly to ISP requests for new services . 
Each service offering s hou ld be made available independent of 
a ny other se rv ice offering unless the LEC can prove that 1t is 
technica lly necessary to cond ition one service upon another. 
This requ irement will minimize a LEC's ability to manipulate 
the ma rket, a nd max imize ISPs' flexibility to design their own 
services to meet their customers ' dema nds . As a general ru le , 
al l offerings to ISPs s hould be tariffed whether they are 
ancillary, optional, access , BSEs, or otherwise . At a minimum, 
a desc ription of any and all services o ffered to any ISP should 
be inser ted in the relevant tariffs. 

These guidelines should ass1st in preventing 
nondiscrimination on items lhat the LECs file with this 
'-onunission for approva 1. However , they wi 11 not ensure that 
t he LECs a re meeting t he ISPs demand for services. We will 
also rely on the ISPs to help us monito r the LEC provision of 
services by keeping this Corrunission informed of any problems 
that arise. 
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2 . No cross-subsidizatio n by LEC regulated operations of 
nonregulated operations. 

LECs, when part icipating in a competitive market, have .a 
natural i ncentive to cross-subsidize competitive offerings . 
They may even price their offerings below costs if they can 
recover the deficiency from other sources. LEC monopoly 
se rvices are a l ogical source from which to recover any 
deficiency. In this case, the incentive to Southern Bell is 
a ll the greater because the company propos es to no t charge its 
own ISP for the access line, or loop, but does propose to 
c harge all other ISPs for t hese items. 

There are several solutions to t he cross-subsidy 
problem. One way is to prevent underpricing of the LEC ISP 
s ervices by regulat i ng LEC ISP services . Another way is for 
t he Commission to adopt a standard cost methodol ogy with 
appropriate allocation procedures for use in determining the 

I 

cost of various features and services that the LECs propose t c I 
of fer. In that way, the Commission can d etermi ne the merit of 
t he subsequent LEC pricing proposals. If the Commission' s o wn 
cost criteria are met , the Commission can be mo re sure that 
cross-subsidization does no t occur. Thi s approach wa s 
advocated in particular by MCI 's Witness Cornell. 

The record in this proceeding is inadequa te t o ma ke a 
reasonable determination on an appropriate un iform cost 
methodology. Southern Bell, for examp le, uses an embedded cost 
tnethodo l ogy to s how that basic loca 1 exchange l oops such as 
1MB, lFB, PBX are not r ecoveri ng their costs . However, 
Southern Bell uses a different cost methodo logy, the Lo ng Run 
Incremental Unit Cost (LIUC), to prove that local loops for its 
competitive of fer ings such as ESSX and i Ls two - way measured 
se rvice tariff are recovering their costs. Eac h different cost 
methodology yields a different answer to t he c r os s-subsi dy 
question. In add ition, even when the same cost methodology is 
used , the LEC can use d i fferent parameters from one study t o 
t .,e next. This results in two d1fferent costs for essentially 
the same thing. For example, Sout hern Bell provided a loop 
cost study s howing l oop costs up to fi ve miles i n l e ngth t hat 
had been previously develo ped for ESSX service. Subsequently, 
Southern Bell provided a loop cost study s howing loop rosts for 
a CEI fi ling. Comparison of he t wo studies revealed 
substantial differences in he stated costs . We hdve no I 
wor kpaper s conce r ning assumptions and methodo l ogt £.£ 
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ca lculat ions, and have had no opportunity to question the 
company concerning the nature of the differences between the 
ESSX and CEI loop costs . It is interesting to note ha t 
Southern Bell derived differen t costs for what technically 
appears to be the same loop. It is more i nleresling that. the 
ESSX loop costs were lower than the CEI loop costs at each 
distance band. Southern Bell provides its ESSX se rv ice to 
compete agains t PBX vendors. The h1gher CEI l oop costs, on the 
other hand, wi 11 presumabl y be used to support the access line 
rates to be charged to nonLEC ISPs. 

We must emphasize thal the cost data was not the f ocus of 
t he hearings. Therefore, the cost study data has no t been 
subjected to adequate scrutiny. We are currently investigating 
Southern Be ll' s cost allocation procedures in a separate 
proceedi ng wh ich will aid our further review and consideration 
of an appropriate cost of service methodology . 

3. Minimize impact to exist ing ISPs who subscribe to LEC 
services. 

In order to allow the ISP market the opportunity to 
e xpand and develop with minimal disruption, we again reiterate 
that existi ng tariffed offerings shall continue to be made 
available to these ISPs , wiLh no use or user restrictions 
except where technically necessary. Wi t h respect. to the 
potent ial for mar ket disruption , Ad Hoc submitted an estimate 
of the impact of Southern Bell ' s two-way measured service 
tariff on telephone answering services (TAS). Acco rding to 
that data, TAS providers currently pay $ 26 , 379 under basic 
local exchange tariffs . This amount would increase by $140,529 
to $166 ,765 under t he two-way measured service tariff, or by 
532\ . Southern Bell estimated t hat ISP access rates would 
"o nly increase to roughly 2-l/2 times their currenl subsidized , 
flat rates. " 

Without more justification than we have here, we do not 
re lieve that such large access rate increases are appropriate . 
As stated earlier, some form of usage based pricing may 
ultimately be approp ria te . However, we must see be ter prictng 
proposals than those submitted by Southern Bell in this phase 
of the proceedings. 
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Contribution towards joint and common costs is more 
appropriately derived at this time from feature offerings. 
Accordingly , we find that Southern Bell's and other LEes · 
future filin(,ls should incorporate contribution in he BSEs and 
optiona ~ or ancillary offerings, not in the access rates. This 
will minimize any significant upheavals i n the ISP market . 

VII. Use and User Rest rictions 

Use and user restrictions are generally thought to be 
mec hanisms that allow differing prices for essentially the same 
service. These restrictions have existed in telephone 
regulation for many years. Use restrict ions ex1st when a 
customer is restricted from purchasi ng a particular se rvice 
when he uses the service in a particular manner. For example, 
the differential i n price between a plain business line and a 
residential line is able to ex1st because business customers 

I 

are restricted from subscribing to the lower priced residential I 
line at their business premises. 

User restrictions exist when a c lass of customers must 
s ubscribe to certain lines regardless of the way the group uses 
the line . For example, shared tenant services (STS) p roviders 
must s ubscribe to higher priced usage-sensiti ve 1 i nes for a 11 
li nes e nteri ng his switch regardless of the use of the l ines . 

Southern Bell initially proposed to institute two 
sepa rate use and user res trictions. Firs t , the company 
proposed that any customer who provided information services as 
defined by the Commission would be required to order out of an 
ISP section of Southern Bell's tariff and would be required t o 
subscribe to a higher priced, two-way usage sensitive line. 
Second, no one would be allowed to take service out of the ISP 
tariff except those class ified as information service 
providers . The ISP tariff would be the repository Cor all BSEs. 

Southe r n Bell modified this propos al at hearing to allow 
any customer to s ubsc ribe to BSEs but also requiring such 
customers to s ubscribe to the two-way measured line. 

According to Southern Bell's Witness Lombal'io, t.,e 
modif ications ste~ned from FCC criticism o f the C0~pany ' s 
bundled ONA taClff proposals w1thout adequate justificat1on for I 
the restrictions. In support of its modif1ed uveluser 
restri ctions, Sout hern Bell atgued that its elimination of Lhe 
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ISP-only res t ric tion opened up access to all end users who want 
to use those particular basic servic e arrangements and basic 
service elements. We note that So u t he rn Bell still des ires t o 
tie the use o f a BSE to it s two -way mea s ured service ac cess 
li ne . 

Another significant modifi c atio n to its ear l ier pro posa l 
involved Southern Bel l ' s redefinition of basic servi c e 
e l ements. Witness Lombardo tes t i fied that s o me items 
o riginally considered to be basic service elements , are now 
considered to be complimentary netwo rk services ( CNS). He 
e xplained these as services that are provided o n the end us er' s 
line s uch as call forwarding or call forwarding bus y line. The 
on ly apparent sig nificance of this c hange is t hat only BSEs are 
t ied to the two-way measured tariff. 

The modified Sou t hern Bell pro posal also ca ll s f o r an 
additional r es rictio n o n IXCs and r e s el 1e r s . Wit ness Lombardo 
testified that under the modified propos al inle r e xc ha nge 
carrie r s , resellers, etc . must con tinue paying the s ame acce s s 
c harges they now pay. This concern apparent l y s l ems from fear 
that IXCs a nd resellers will migrate to t he pro po sed 2- way 
measured serviced tariff since it i s pri ced l ower than 
i ntrasta t e switched access rates. Cenle l' s Witness Be cke r 
s hared t hi s concern and testified that some res tric t i o ns are 
necessary to ens ure that the proper charges are assoc i ate d with 
the services being pro vided. He explai ned that, s inc e the FCC 
has de cided t hat interstate info r mat ion services ele me nts 
s hould be available t o every one, there is t he po tent i a l f or 
interexchange carriers to obtai n access service thro ugh the ISP 
tariff rathe r t han through the access tar i f f . He c o nclude d 
t hat without user restrict i o ns, interexchange carriers c ould 
potentially obtain service from ISP tariffs t o avo id p r ice s in 
the access tar iffs. 

ISPA r espo nded i n opposit i on t o Southern Bell' s IXC 
res tric tions arguing that the f e ar that inte rexc hange carrier s 
~·ould use ONA to migra t e fro m c arrier access tariffs t o l oc a l 
exchange tariffs is unfounded and t ha t such migra t i o n s hould 
no t be used as justi f ica i o n f o r use/use r r es tr ict i o ns. 

Witness Lomba r do arg ue d i n s uppo r t of user/use 
r est rict ions explai n ing t hJt they preven t tariff s ho pping a1.d 
e nsu re that i n fo r mation service providers uti 1 ize Lht.;; usage 
sens i tive tariffs desig ned fo r 1nfor H t o n services. C ntel ' c; 
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Witness Becker generall y agreed with r-1r. Lombardo. GTEFL's 
Witness Glassburn supported use restrictions only as an inte rim 
step . He argued t hat ultimately service must be provided on 
the basis of the cost causer , and the only way to do that is 
throug h l ocal measured service . 

All of the no nLEC parties opposed use and use r 
restrictions. MCI's Witness Co rnell opposed use/user 
rest rict ions because it will give the LECs t he power to engage 
i n price discrimination and that such aclion will allow the 
LECs to control or eliminate competilion . She also explained 
that, if the Commission determined the cost of the bas ic 
building blocks of t he network and then nondiscriminato rily 
requ i r ed every serv ice to pay the same amount Cor a basic 
buildi ng block, the Commission could prevent cross 
subsidization and discrimination. 

I 

ATT-C witness Guedel argued that unrestricted local and 
long di stance access tariffs will allow the benefits of ONA to I 
be realized by the largest number of consumers and will provide 
pe rhaps the best safeguard against monopol y pricing and price 
disc rimination . 

MCI ' s Wit ness Ozburn argued that the modified Bell 
p ropos al meant that different use rs would be treated diff~rent 
way and that inequality will create problems until such times 
as the services are totally unbundled and prices are the same 
fo r all. 

Use and user restrictions are useful and important t ools 
fo r furthering public policy. However , the restrictions 
p r o posed by Southern Bell may have an ~dver se impac t o n a ne wly 
developing information indust ry. Accordingly, we find that, as 
a general po l icy, use and user r estric ions of the kind 
proposed by Southern Bell should not be placed in the LEC 
i nforma tion service interco nnection tariffs. However, we will 
consider exceptions on a case-by -case basis . We note with some 
conce r n t he possibility that some of t he features associated 
wi th feature groups ma y be tariffed as BSEs and i t i $ poss ible 
that , i n t he long run, an IXC may be able to use and recei ve 
the same utility from these services in lieu of intrasta t e 
s witched access service . Therefore, while we do not belie-.e 
that it is necessary o implement blanket use ani use r 
res tricti ons , we do recognize the potential for migrJLion. I 
Therefore, we find it appropriate that in erexc hange Cdrriers 
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must continue to subs c ri be to i n trastate s witched access 
s e rvi c e f o r t he p rovision of long dist ance se rv i c e. Ho wever, 
we also find t hat , as l ong as t he access restrictio n is in 
place , a n IXC should be able t o subscribe t o BSEs l i ke a ny 
othe r custome r . 

VIII. Customer Proprietary Ne twork I n f o r ma tio n 

ln a compet it ive i nd us t r y , knowledge of Lhe o pe ra t i o ns 
o f one' s c ompeti t o rs i s of great value. In the i nf o rmatio n 
se rvices i ndustry , I SPs must i n tercon nec t wi h the LECs' l ocal 
netwo rks. As a r esu lt, t he LECs ca n acqu i re much valuable 
i n fo rma tion about the operation o f each IS P . Thi s t y pe o f 
info rmation has been generally labe lle d a s custome r pro p rieta ry 
netwo rk info r mat i o n (CPNI } . The i ssue an ses as t o wha t t ypes 
o f info r ma tion should be c o ns idere d pro p r i etary and the 
req u ire me nts , if any , t ha t s hould go vern the LECs ' acqui s iti o n . 
use a nd d isposa 1 o f s uc h i nformation. The issue of 3cces s t u 
t his information is especial ly i mpo rtan t i n t he contex t o f t he 
i n f ormat ion s-e r v ices i ndust ry whe re t he LECs also have 
aff ili a t e d I SPs that compete with unaf f i l iated I SPs . 

A. Defi n i ti o n of CPNI 

Wi tness Boltz o f Southern Bel l defined CPNI a s " the 
t ypes , l oc a t ion ( s ) a nd quantity of all se rvi ces to which a 
c ustome r subsc r i bes , how muc h the cus t omer uses the serv ices , 
and t he cus tomer ' s b illi ng reco rd . " Southern Bel l modi fied 
t his de f in i t ion t o i nclude "usage data a nd c alling pat ter ns. " 
Most par ties agree with t his defi nitio n. ISPA sepa rates t he 
de fin i tio n of CPNI into two catego ries , namely "custome r 
specific i n formation" a nd " aggregate data. " !SPA' s Witness 
Ha rc ha rik defi ned customer s pecific i nformat i o n a s "c u s tome r 
name , b illi ng address , billed t e lepho ne numbe r, class of 
se r v ice , type of c ustomer pre mises commun i c atio n equipment, 
c.. a ll i ng patte rns , direc t o r y adve r ti s i ng , and toll usage ." He 
de f i ned a gg r egate CPNI as " aggre gate da ta o n u sage leve l s a nd 
traffic patterns f o r ne t wo rk s et v i c e s i n a pa r ticu la r se r vtce 
are a ." Spri n t i nc lude d c ustome r s · cred i t i n f o r mat t on in t he 
de fi ni tion. 

The defi n itio n o f CPN I s hould be a s clea r and i nclus ive 
a s poss i b l e i n order t o p reven t he LECs fr om man1pul at ... ng tiP 
CPNI r ules to t heir own adva ntage dnd to t he d isa d·,an tage o r 
t he no nLEC i nfo rmatio n se c-lice corq ~ ti o r s . Never t he l ess , the 
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CPNI definition s hould only include network information such as 
wi 11 enhance the te leconvnunica lion services of the ISPs and 
t heir customers. It does not appear to us that customer credit 
information s relevant to the development of the information 
service marke . Consequently , we find tha t the inclusion of 
c ustomer credit information in the definition of CPNI, as 
s uggested by Sprint, is inappropriate. Such information should 
not be disclosed to any party, including the LEC affiliate. 
!SPA's categorization of CPNI into customer-specific and 
aggregate data is appropriate and useful . In addition, we also 
agree with Centel and Prodigy that CPNI should include all 
i nformation developed from the LEC provision of network 
services to a customer . 

Upon consideration, we find that CPNI should be defined 
as information or data accumulated by the l ocal exchange 
compa ny as a result o f its providing basic network services to 
its customers . CPN I s hould be classified in the following two 
categories: (l) Customer specific CPNI, and (2) Aggzegate CPNI . 

Customer specific CPNI should include, but not · be 
limited to, customer name, billinq address, billed telephone 
number, c l ass of service, the quantities of all services used 
by the customer , how much the customer uses the service , type 
of customer premises communication equipment, access 
arrangements , calling patterns, usage data and customer billing 
records . 

Aggregate CPNI should be defined as aggregate data on 
usage levels and traffic palterns for network services in a 
particular service area. Aggregate CPNI s hould include total 
number of business, residence and touch lone equipped access 
lines, classified by wire center. 

B. CPNI Restric tions 

I 

I 

Most of the parties basically agreed that to the extent 
any CPNI is made available, it should be available to all on 
equal terms and conditions. Most parties also agreed that 
access to CPN I by a LEC a ff i 1 i a ted ISP should be o n the same 
terms as for a nonLEC ISP. Southern Bell Lakes a rlirterent 
tack, arguing that its affiliated ISP should have acce!':s t o Lhe 
CPNI of its customers wi hout their written c o nsent, whi le a l so I 
ma intaining that before 1t s ISP c ompe tito rs rr ay have access .:o 



I 

I 

I 

ORDER NO. 21815 
DOCKET NO. 880423-TP 
PAGE 39 

CPNI they must first receive a written authorization from 
customers permitting such access. Southern Bell further argues 
that its customers expect it to use this information in its 
development of integtated solutions to customers' 
telecommunications needs and that to preclude Southern Bell 
from developing proposals for its customers until it se<.:ures 
the customer's written approval to access information already 
in its data bases, unnecessary costs and delays will result. 
It is important to note that not all LF.Cs agree with Southern 
Bell 's pos ition. GTEFL and United state all ISPs should ha ve 
equal access to CPNI under the same terms and conditions. 
United further states that "disclos ure of CPNI only to 
LEC-affiliated ESPs could provide the affiliate with an unfair 
market advantage." 

All the nonLEC parties opposed Southern Bell' s CPNl 
proposal. Each of these parties supports the proposition that 
no LEC should release CPNI to any person withou t written 
authorization by the specific LEC customer involved. 

It : is clear to us that CPNI is very valuable to all 
ISPs . Aggregate CPNI is also useful in technical and economic 
design of an ISP's services, such as i n location and "sizing" 
i ts network access nodes . Customer specific CPNI gives 
marketing and sales personnel important 1nformaLion about a 
customer's service requirements. Firsl, it permits a sales 
group to efficiently screen a large number of prospective 
customers, to identify those with h igh traffic volume o r other 
characteristics of interest to a P"' rticular ISP. Those which 
can become large accounts are separated from those accounts 
with less potential. Second, it permits a substantially more 
"targeted" sales approach to those customers who are deemed to 
be potentially large accounts. 

Hi storically, we have, as a matter of polic y, protected 
customer-specific information from unau thorized disclosure. 
Nothing in this record convinces us to treat customer-specific 
CPNI differently. Therefore, all ISPs , includi ng the LEC' s 
affiliated ISP, should first have written authorization before 
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being allowed access to customer speci Cic CPNI. With respect 
to aggregate CPNl, in the inlerest of a "level playing field," 
we believe that there sho\ ld be equity in the application of 
CPNI requirements. The info rmatio n serv1ce industry presently 
has been cldssified as competitive by mos t of the parties to 
t his docket. In the inlerest of competition, So uthe r n Bell's 
affilia ted ISP should no t be given a compet1tive advantage wi th 
respect to access of CPNI. LEC affiliated ISPs s ho uld be 
required to access this data under the same terms a nd 
conditions as the other ISPs. 

Upo n consideration, we find it appro priate t o impose t he 
fo llowing CPNI requirements: 

1 } All information service providers, including a LEC ' s 
affil iated ISP, should be required to obtai n wri t ten 
autho riza tion from a customer befo re they can access 
that customer's CPNr. 

I 

2) With respect to aggregate CPNI, a LEC affiliated I StJ I 
s hould obtain access to such informatio n under the 
same terms and conditions as olhe r nonLEC ISPs . 

3} In addit ion , personnel of a LEC affiliated I SP 
should not be allowed to access CPNI possessed by 
the LEC, unless authorized in the manner desc ribed 
above. 

The LEC should include s pecific language in it s tariff as 
t o what cons titutes aggregate CPNI as approved by t his 
Co mmission . Further, t he LEC should state the te r ms and 
c o nditio ns under which s uch da t a can be accessed . The Lerms 
and conditions s hou ld be reasonable and the s ame f o r a 11 ISPs 
including the LEC affiliate. 

IX. Collocation 

The issue of col l ocation addresses the physica l location 
of an tSP's point of c o nnection with a LEC's netwo rk. Three 
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forms of collocation were addressed 1n the proceeding. 
are defined as follows: 

They 

Physical Collocation is the utilization of regulated LEC 
facilities and floor space by the LEC affiliated ISPs or 
by no nLEC ISPs or both. 

Virtual Collocation refers to the equal pricing of a LEC 
ISP ' s access located within the LEC ' s premises and a 
nonLEC ISP ' s access (business lines) located outside of 
t he LEC' s premises as defined by tariff. 

Virtual Central Office is a location apart from a LEC 
central office , equipped with high capacity facilities 
f r om a LEC, where ISPs can locate their operations. A 
virtual central office may be LEC or privately owned. 

Any discussion of collocation must also include mention 
of t he nature of the actual connection of an ISP to a LEC' ::;. 
network. These are : 

Short Jumper or Short Wire is the conneclion between the 
networ k and the LEC's i n formation service equipment 
which requires o nly an inl rabu i ldi ng connection . This 
is associated with physica l co llocation. 

Long jumper or long wire requires a nelwork connection 
t o a locat ion outside of the LEC central office to the 
equipment of other ISPs. This is associated with 
virtual collocation. 

A. Physical Collocation 

The IXCs advocated diverse positions regarding physical 
collocation. ATT-C's Witness Guedel testified that physical 
collocation should not be required because security and 
admi nist ra tive p roblems overrule any potential benefits. MCI's 
'··i t ness Corne 11 testified t hat Southern Be 11 shou 1 d not be 
allowed to preclude collocation and engage in a price squeeze 
as a bottleneck monopoly. Microtel, Sprint and Telus took the 
general position that if phys ical collocation is allowed for 
LEC affiliated ISPs, it should be allowed for all pro v i ders o n 
equal terms and conditi o ns. 
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Ce n tel , GTEFL, and Southern Bell oppu •II ''1111111 , ,, ,y 
physical collocation. Witne .. s Glass burn tcst;lll••l lllld ~ ~~ 1

" 
I Il l Ill n f "I 30 companies currently providing 976 wo uld Ill u 1 co llocation s ho u 1 d it become manda Lor y nutl I htd 1\lll ~~ 111 ~ 

nonTe l co equipment and personnel out o( ils <·11 1111111 '' '\ '~ '1',n 11 1 11 a long standing policy . Southern Bell' s W 1111111 '
111

\
1 11 11

,. 
opposed collocation becau-e .. it brings wtlh II hlttdl " ' ; 't"1

111 ,, 11 
burdens, i n the areas of safety, security uti ' ""' 111 " : 11 1 
and we jus'- simply don ' t believe it is in Lh• p11llll• 111 "

1 
111 to impose c o llocation on Lhe local exchanq, ttlllll' 1111 ' 111 11 addition Witness Lombardo also argued hnl 11111 11111111 

I I I uvrHII IJ I s hould be allowed to use the short jumper as •' I HII 
1 1 11, to offset disadvant ages s uc h as not be 1ng hlt1 I r• 1 :'' ' 1 I V 1111 market place , being a limi ed serv ice provldt 1 1111 • 11 

regul atory restrictions . 

Southern Bell 's Witness Bollz ltltnlll td 
signi ficant admi nistrative and security con llll h 1 ~' 1 

co llocation of no nLEC e qu ipmen t in a LEC c nlt I 
concerns were di reeled 111tl 
central office space as well as the 
attend a n t with access to a LEC central 
perso nnel. 

Alone among t he LECs , 
oppose physical collocation. 

Un ited ' s Wiln•r 
He argued 

Ad Hoc ' s Witness Mayne testified 
ISPs is desirable 

1 11 
11rt 

II HI 

I 

I 
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the LEC's central office. With respect to the disadvantages of 
physical collocation , Mr. Dewey noted the following: time 
needed to negotiate each individual contract , establishing 
uniform rates for such things as leased space, allocation of 
space anrt the inequities of first-come, first-served priority 
when central office space becomes limited. 

Witness Dewey responded directly to Witness Boltz's 
security and administrative concerns concluding that h1 s 
concerns were not a signif1cant impediment to physical 
collocation. Witness Boltz responded, arguing that Mr. Dewey 
had trivialized the problems associated with physical 
collocation . 

Prodigy favored physical collocation as cost savings 
that could be passed on to the consumer. Prodigy also noted 
that if operational cost savings are available only to the LEC 
ISP , then all other competitors will be disadvantaged. Public 
Counsel supported phys1cal collocation if sufficient protecti ve 
terms and conditions to protect the l ocal exchange ca n be 
implemented. 

Upon consideration, we find that physical collocatio n 
shall not be required . Our decision is premised o n the lack of 
actual quantified experience by any of the parties with 
physical collocation. The present practice of security in 
cent ral offices and similar establishments in the 
telecommunications industry has been developed over many years 
of experience and is to some degree born of necessity. 
However , we recognize that collocation in a central office can 
provide some enhancement to ISPs . Accordingl y, we grant each 
LEC the opt ion to provide phys ica 1 collocation o n an 
excha nge-by -exchange basis . If a LEC exercises its option to 
provide physical collocation, i may charge its collocated 
aff iliated ISP the short jumper rate. In addition, physical 
collocation shall be provided pursuant Lo tariffs fi l C'd and 
approved by this Commission . Such tariffs shall be filed 
~ithin 60 days of the issuance of this Order or within 30 days 
of the issuance of an order , if any, dtsposing of motions for 
reconsideratio n of this Order. Space should be made avatlable 
for use such that it is nol detrimental t o the regulated 
ratepayer. 
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B. Virtual Collocation 

Vi rtual collocation r.fers to t he equal pricing of a LEC 
ISP ' s access located within the LEC ' s premises and a nonLEC 
ISP' s access located o utside of the LECs premises . Reference 
to virtual c o llocation by the parties is sometimes expr•ssed in 
terms of e qual prici ng or price parity between a LEC a nd t he 
I SP . 

The I XCs generally took the position that i f physical 
collocation was unavailable, the price parity inhere nt i n t he 
concept of virtual collocation is appropriate. This would 
ensure that the LEC and nonLE·C ISPs receive serv ice on equa 1 
terms and cond itions. 

So u t hern Bell ' s Witness Boltz opposed virtual 
co llocation claiming that, •virtual collocation would 
eliminate legitimate transmission cost efficiencies Souther n 

I 

Bell otherwise would real ize t h rough the integra tion of its I 
regulated and no nregulated services ... None of the other LECs 
took a positio n o n this specific issue. 

Ad Hoc , Prodigy a nd Public Counse 1 generally took the 
position t ha t if physical collocation is impossible or t he 
conunission should decide against phys ica 1 collocation , vi rtua 1 
co llocation s ho uld be r e quired through tariffs . Witness Dewey 
testified that price equalization [v irtual c o ll ocat ion] does 
not make up f o r all of the adva ntages of physical col l ocation . 
He further argued that he could nol 1magine any advantages of 
virtual collocation over physical collocation . 

With 
I XCs , LECs 
collocation 
be the l oss 

the e xception of Southern Bell, the participating 
and associations basically favored the vi r tual 

concept . Southern Bell ' s major concern appears to 
of the s ho rt j umper ' s sligh t advantages . 

Upo n consideration, we find that in those exchanges 
where a LEC has not elected to provide physical collocation, 
the LEC s hall provide virtual collocat i on pursuant to tariff s 
filed and approved by t hi s Commissio n . Such tariffs shall be 
filed with in 60 days of the issua nce o f this Order o r within 30 
days of the issuance of a n order , if any, dispr sing o f mo tio ns 
for reconsideratio n o f this Order. 

I 
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C. Virtual Cen t ral Office 

Virtual central offlce is a location apart from a LEC 
central office , equipped with h igh capaciLy facilities from a 
LEC, where ISPs can locate thei r operations . A vir t ua l central 
office may be LEC or nonLEC owned . 

Of the intervening parties in t his docket, only Telus, 
Southern Bell and ISPA made any reference to the v irtual 
central office concept. Telus took the position that, if 
physical collocation is unavailable, virtual collocation or 
virtual central office provisioning may be appropriate. 
Southern Bell's Witness Bol t z referenced a BellSout h 
collocation study in which virtual central office wa s mentioned 
as another form of virtual c o llocation that would negate most 
if not all of the transpo r t efficiencies to be gained by a 
SOC-affiliated collocated ISP. This study recommended that 
Bel lSouth continue its present policy against collocation. 
!SPA' s Witness Dewey testified that there are some very 
positive features to a point of presence type offeri ng, but 
that there is a patential for a negative side which depends on 
the exchange area and an ISP' s particular needs . 

Until we have more experience and there is greate r 
maturity in the LEC telecommunica tions competitive e nv i r onment , 
we find that a virtual central ofCice shall not be manda tory. 
If any party elects t o implement a vir tual central office , it 
s hall be offered pursuant t o tariffs f iled and approved by this 
Commission. 

X. REGULATION OF LEC PROVIDED INFOR~~TION SERVICES 

In view of our decision that we have jurisdiction over 
LEC-p rovided informati on services, the ques tion remai ns as to 
whether and to what extent we s hould exercise regulatory 
oversight of these services. The primary goals of Open Network 
~rchitecture (ONA) are to increase the oppo rtunities of the 
ISPs to "use the BOCs r egu lated networ ks in highly e(ficient 
ways so t hat they can both expa nd t heir ma r kets for their 
present services and develop new o Cferings that ca n better 
s erve the American public" and t o allow the Bell Ope r ating 
Companies ( BOCs ) to compe t e in the info rma Lion se rv i cc ma rkL t 
on a nonstruc~ural sepacaLinn ba s is . The FCC cla•s i f tes 
i nfo rma tion se rvices as corpetitive 1nd has ordered h1l thP. 
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t he BOCs · provision of such services should not be regu 1 a ted. 
Further, the FCC proposed no nstructural safeguards to protect 
competition if the BOCs encer the information service market. 
Despite these nonstructural safeguards , some parties are 
skeptic~l of t he sufficiency of these measures to protect 
Southern Bell ' s competitors and the local ratepayers. There is 
t he fear that, if the LECs enter the market, the LECs may 
e ngage in anti-competitive cross subsidi7ation by forcing the 
local ratepayers to absorb the costs of the unregulated 
business . Further , the LEC ISP affiliate's and the LEC's 
access to monopoly profits would allow them to engage in 
predation by undercutting their competitors · prices and driving 
them out of business . 

Most parties believe thal Lhe LEC provision of 
information services should not be regulated. Southern Bell's 
witness Lombardo , while advocating that the provision of most 

I 

of the LEC's networ k capabilities and rate elements that 
s upport i nformation serv1ces be regulated under state tariffs, I 
argues that information services should be provided on drt 

unregulated basis . Witness Lombardo also argues that there is 
no need for regulation since the information service market is 
a "highly competitive markel ." He further argues that " the 
nonstructural safeguards outlined in the FCC's Compuler III 
proceedi ng, including the cost allocation manual, cuslome r 
proprietary network information (CPNI) requirements , and 
nondiscriminatory service rules, provide protection for all 
parties ." Wi tness Lombardo continues that "these safeguards 
were designed to estab lish and maintain a level playing field 
for all ESPs by satisfying concerns regarding 
cross-subsidization and discriminatory trealment while enabling 
t he elimination of the significant costs and inefftcienc1es 
imposed by structural separatio n." He concluded that 
nonstructura l safeguards, instead of regulation, "i s the most 
appropriate and efficient method for LEC provisioni ng of 
information service ." 

GTEFL and United concut with Southern Bell. GTEFL's 
Witness Glassburn testifi ed that the provision of i nformation 
services by t he LECs should be deregu 1 a ted without the 
requirement for a separate subsidiary. Howeve r, witness 
Glassburn cautioned that, " if the Commission regulates 
LEC-provided 1nformation services , the rate for suc h service 
s hould be afforded maximum pricing flexibilily in 'J rdet to I 
permit the regulated TELCO to compete effectively i n thi s 
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high ly competitive market place." He continues that "by 
requi ring that flexibly priced LEC information services are 
priced above incremental costs , the Commission can ensure thi'\t 
cross-subsidi zation is avoided and that anti-competitive 
pricing does not occur. " 

ISPA also supports the position that the LECs ' provision 
of informat ion services should not be regulated. MCI 
conditionally supports this position . ISPA ' s Witness Harcha rik 
testified that the business is c ompetitive and that it needs no 
regulation. However, Wi tness Harcharik's primary concern is 
that the LEC holds a very critical resource and that he wants 
to ma ke sure that ISPs are not subject to di s crimina tion. 
MCI ' s Witness Ozburn argues that, while the Commission has 
jurisdiction over LECs' provi sion of information services, they 
s hould not be regulated. MCI's position is based o n the 
condition that the Commission " require Southern Bell and the 
other LECs to take the necessary steps to make possible a truly 
competitive i nformation and enhanced service market. " Mer· ~ 
Wi tness Cornell has o utli ned a number of requirements that 
should achieve a "truly competitive information and enhanced 
services market . " She proposes t hat at a minimum the LECs 
s hould not be allowed to "(1) put use or user restrictions into 
their tariffs, ( 2} both prevent collocation and then turn 
a round and charge themselves, when collocated, less for access 
t han their no ncollocated competitors, ( 3) bundle parts of t he 
bottleneck rnonopo l y together with any enhanced offerings and 
charge discriminato ry prices for any of the bottleneck pieces 
when pa rt of a bundle compared to the pri ces that others must 
pay for t he same pieces when not part of the bundle and ( 4) 
cross subsidize their enhanced services. " 

A few parties opposed the provi sion of informaLion 
services by the LEC ' s ISP on a deregulated basis. Both Public 
Counsel and Mi crotel advocate that the Commission reguli'\te the 
LEC provisioni ng of information services. Public Counsel's 
concern is t hat the LEC could abuse its monopoly position by 
uisc riminating against competing information service 
providers. Public Counsel also fears that the LECs can engage 
i n cross-subsidization a nd predation, drive their competitors 
out of the market and contro l the information service market . 
Ad Hoc's Witness Mayne advocated that the LEC's pro•risi on o f 
information service s hould b~ r egula t ed "as a cos L-ba~ed 
s ervice ." 
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The record establishes that the information service 
market is compet itive . Howeve r, if the LEC ISP affiliate 
enters t he information .:;e rv ice rna rket, especiall y on a 
deregulated basis , the ISP market struc t ure may change 
s ubs t a n t i ally . The LEC ISP has certain inherent adva ntages as 
a result of its being affiliated to t he LEC which controls the 
bottleneck monopoly. The LEC is the sole provider of all BSAs 
and BSEs wh i ch will be used by the ISPs in their provision ing 
of i n formati o n services . Further, t he LEC receives monopol y 
profits . As a result of the LEC ISP affiliate's access to 
mo nopoly profits, there is t he potential for it and the LEC to 
engage in anti-competitive prac tices such as predation a nd 
anti-competitive cross subsidization. The LEC ISP can undercut 
its competitors by offering its services at art ificially low 
prices to attract customers, eventually driving its competitors 
out of business. The LEC ISP has t he ability to engage in such 
practices because of its affiliation with the LEC wh ich can 
fo rce the l ocal ratepayers t o abso r b some of the costs of the 
unregulated ISP. 

MCI' s Witness Cornell argues t hat "Southern Bel l , in the 
name of c ompet1tion, will be in a position to ' manage ' t hat 
competition right o u t of e xistence. " She s uggests that " t he 
Commission s ho uld require Sout hern Bell and the othe r LECs to 
take t he necessary step to make possi ble a t ruly competitive 
information and enhanced service market ." Implicit in the 
arguments of witness Cor nell and witness Ozburn is the conce rn 
that t he nonstructural safeguards a s suggested by t he FCC are 
not s uffic i e n t to protect Southern Bell ' s competitors. For 
e x ample , witness Cornell cites cerLain flaws with collocntion 
and the cost allocation methodolog y as proposed by t he FCC and 
used by the LECs. Because of t hese flaws , she claims t ha t t he 
LECs can e ngage in cross-subsidization. Witness Cornell 
sugges ts that if t he LEC ISP affiliate enters t he information 
serv ice marke t , it should do so by a separate subsidiary . 
Further, t he r e may be a problem with ef fec tively enforcing the 
no nst ruc tura l safeguard requirements. If the nonstructural 
safegu ards are not properly 
i mp l emented , they would not be effective in regula ti ng the 
anti-competitive behavior of the LEC ISP affiliate. This is a 
valid reason for regulating the LEC ISPs, especially in the 
initial s tages in the deve lopment of the information service 
market . 

I 

I 

I 
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The sole reason given by t he LECs as to why the LEC ISP 
should not be regu l ated is that it is a competitive marke t. 
Southern Bell ' s Witness Pay ne, i n res po nse to Commis ~ i oner 

Gunter ' s q~estion as to what harm will Southern Bell experience 
by regulating its ISP, stated that " the basic rati onale , Mr. 
Gun ter , in my opi n ion a nd this certai nly is my o pinion , is that 
we believe it • s a competitive market place and we s hould be 
able to participate in that market place o n a competitive bas is 
witho u t any burdens of regulation as all the other players in 
that market place participate today." Witnes s Payne did not 
ident ify any specific harm to Sou t hern Bell if its ISP was 
regulated. Further, he noted that there are competitive 
services today that are curren t ly regulated. 

Presently, t h is Commission regulates services which 
Southern Bell contends are competitive s uch as Ring Ma s ter and 
Custom Ca lling Services, wh ich are flexibl y priced, and ESSX, 
which is available pursuant to contract rates. Southern Bell 
has demonstrated no harm as a result of such regulation. Ba red 
o n this, Southern Bell ' s a rgument that information services 
s ho u ld not be regulated is unpersuasive . I n this · instance, it 
is in the best interesl of competition a nd the Florida 
ratepayers for this Commission to i n i ially regulate LEC 
prov ided info r mation services, especially since t he informatio n 
service market i s in its infancy. This will prevent a LEC from 
abusing its bottleneck monopoly and help ensure that there is a 
positive revenue contributi o n as well as a lesser chance of 
cross-subsidization. 

In acco r dance with our decision to regula te LEC provided 
informatio n services , we also find it appropria te t hat s uch 
se rvices be offered pursuant to tariffs. Such tariffs should 
be filed 60 days after the o rder c o n taining the Commission· s 
decision o r 30 day s after t he reconsideration order. 

Based o n the foregoing, it is 

ORDERED 
each a nd all 
every respec t. 

by the Florida 
of the spec i fie 
It is f ur t he r 

Public Service Commi ssion lhal 
findings herin are approved in 

ORDERED that the provision of 1nformat1on se rv1 ces is 
subject t o this Commission ' s jurisdiction as set f or lh in he 
body o f this Order . It is fJrther 
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ORDERED t hat the provision of local exchange access to 
information service providers is subject to the jurisdiction cf 
t his Commission as set forth i n the body of this Order. It is 
further 

ORDERED t hat non l oca 1 exchange company information 
service providers are subject to this Commission's jurisdiction 
as set forth in the body of this Order. It is further 

ORDERED that LEC provided access arrangements and other 
information services shall be provided subject to the terms and 
conditions as set forth in the body of this Order . It is 
f urther 

ORDERED that customer proprietary network i nformation 
shall be handled as set forth in the body of this Order. It is 
furth·er 

I 

ORDERED that the provi sion of information services by I 
local exchange companies shall be regulated as set forth in t'e 
body of this Order . 

By ORDER of the Florida Public Service Commission, 
this 5th day of _ _:S:;.;e::..~P;.;t:.;:e;;::mb:::::.::e:..:;r _____ _ 1989 

Reporting 

( S E A L ) 

TH 

Commissioner Thomas M. Beard dissented from the 
Commission ' s decision t hat informati on service providers are 
telephone companies subject to Commission jurisdiction. 

Chairman Mi c hael McK. Wil son and Comml ssloner Beard 
dissented from the Commission 's decision that LFC- provided 
information services s hould be regulated by the Commiss ion. I 
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NOTICE OF FURTH ER PROCEEDf NGS OR JUDICIAL REVIEW 

The Florida Publi~ Service Commission is required by 
Sect i o n 120.59(4), Florida Statutes, to notify parties of any 
admi n istrat ~ ve hearing or judicial review of Commission orders 
t hat is ava i lable unde r Sections 120 . 57 or 120.68, Florida 
Statu tes, as we l l as the procedures and time limits thal 
apply. Th is notice s hould not be construed t o mean all 
requests f or a n administrative hearing o r j udicial review wi 11 
be gra n ted or result in the relief sough t. 

Any party adversely affected by the Commission' s final 
action in this ma tte r may request: 1) reconsideration of the 
decision by filing a motion for reconsideration wi th the 
Di r ector, Division of Records and Reporti ng within Cifleen (15 ) 
days of the issuance of t h is order in the form prescribed by 
Rule 25-22 . 060, Florida Administralive Code ; or 2 ) judicia l 
revie w by the Florida Supreme Court in the case of a n electric, 
gas or telephone utility o r t h~ First District Court of Appeal 
in the case of a water or sewer utility by filing a no tice f 
appeal with the Directo r, Divisio n of Record s and R-epo rting and 
fil ing a copy o f the notice of appeal and t he filing fee with 
t he appropriate court. Thi s fili ng musl be completed within 
thi r ty ( 30 ) d a y s after t he issuance of this order , purs uant to 
Rule 9 . 110, Florida Rules of Appellate Procedure. The notice 
of appeal must be in t he form specified i n Rule 9 . 900(a), 
Florida Rules of Appellate Procedure . 
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