Southern B
E. Barlow Keener c/o Marshall M. Criser
Atlomey Suite 400

150 So. Monroe Street

Tallahasses, FL 32301
Phone: (305) 530-5558

2ugust 14, 1990

Mr. Steve C. Tribble
Director, Division of Records and Reporting

Florida Public Service Commission
101 Bast Gainzs Street

Tallahassee, Florida 32301
In re: Recket No, 83318i-IL

Dear Mr. Tribble:

Enclosed please f£ind an original and fifteen copies of

Southern Be.l Telephone and Telegraph Company's Response te Public
counsel's Motion to Compel and Request for In Cangra Inspection of

Documents, which we ask that you file in the captioned docket.

A copy of this lecter is enclosed. Please mark it to
indicate thzt the original was filed and return the copy to me.
.y Copies have been served to the parties shown on tha attached
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BEFCRE THE FLORIDA PUBLIC SERV.CE COMMIBSION

In re: Proposed tariff filings by ) Docket No. 8%1194-T1L
SOUTHERN BELL TELEPHONE AND )
TELEGRAPH COMPANY clarifying when ) Filed: August 14, 1999

a nonpublished number can bhe )
discloged and introducing Caller
ID to Teuwchstar Service

et Coms? T

SOUTHERN BELL TELEPHONE AND TELEGRAPH
COMPANY 'S RESPONSE TO PURLIC COUNSEL'S
MOTION TO COMPEL AND REQUEST FOR
IN CAMERA INSPECTION OF DOCUMENTS

COMES NOW Southern Bell Telephone and Telegraph Company
ssouthern Bell® or “Company®), pursuant to Rales 25-22.034 ¢nd
25-24.037, Plorida Administrative Code, and flies its Response o

Public Counsel’s Motlion to Compel and Reguest for In Camera
Tnspaction of Documents in the above-referenced docket and states
the following:

1. On June 19, 1290, Public Counsel served Southern Bell
with Citizens' First Requests for Production of Documents in this
docket. On June 21, 1890, Public Counsel served Southern Bell

with ritizens® Second Regquests for Production of Documents. On

July 24, 1980, Southevn Bell filed its Response and Objections to

FTe R




the Cffice of Public Counsel's Request foo Production of Documants
and its Motion for Temporary Protective Order. On July 26, 1890,
gouthern Bell filed its Response and Objections fo the Office of
public Counsel's Second Request for Productivn of Documents.

2. On August 7, 1990, Public Counsal filed its Motion to
Compel and Reguest for In Camexa Inspection of Documents. Public
counsel's Motion seeks: (a) an order requiring Southern Bell to
produce documents in the possession, custody or control of
pellSocuth Services, Inc., and BellSouth Corporation and (b) an i.
camera inspection by this Commigsion of Yall documents or portions
of documents, withheld by Southern Bell based on a claim of
attorney-client privilege or irrelevancy."

3. sScuthern Bell objected to Public Counsel's attenpt to
direct its Reqgquest for Production of pDacuments to BellSouth
corporation and BellSouth services, Inc. (hereinafter "BellSouth
services*). Neither BellSouth corporation ner BellSouth Services
ie¢ a party to thig proceedinyg and public Counsel cannot make then
parties by naming them in Requests for Production of Documents or
by including them in the definitions scction of his Requests.
Requests for Production of Documents filed pursuant to Rule 1.350

of the Florida Rules of Civil Procedure may only be directed to

parties. Welther BellSouth corporation ncr BellisSouth Services has
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petitioned the Commission to allow it to intervene in this
proceeding nor has the Comaission on its own motion wmade elither of
them a party. Public Counsel's attempt to define the terms “you”
and "yeur® te include BellSouth corporation and BellSouth Bervices
and his attempt to treat BellSouth corporation and BellSouth
Services as parties are, therefore, inpropsr.

4. Tt should also be noted that in Public Couniel's dotion
to Compel, Public Counsel states that he served his First and
saecond Reguests for Production of Documents on 3outhern Ball,
BellSouth Services, and BellSouth corporation. In fact, Public
counsel served neither BellSouth Services nor BellSouth
coyporation; the Requests were gerved oniy uporn Southern Bell. It
would be procedurally improper for Public Counsel to attempt to
seyve non-parties, such as BellSouth Services and BellSouth
corporation, by service on counsel for an entity that is a party
e the proceseding. As stated above, Rule 1.350 of the Florida
rules of Civil Procedure allows service of requests for production
of documents only on partiess to a proceeding.

5 gven though BellSouth Services im not a party, Southern
pell nas produced all relevant, responsive documents in the

pogsession, cusvody or control of BellSouth Sevvices which are

subdect to the controel of Southern Baell because of its ownership
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of Bellaouth Services, or which relate Lo BellSouth Services
acting on behalf of Southern Bell. As Southern Bell stated in
gach of its responses to Public Counsel's Regquests for Production:

As in earlier proceedings, to the extent that
BellSouth Services, Inc., is an entity Yacting

n behalf of Southern Bell,? Southern Bell
will produce those documents in tThe
pctm@ssimn, custody or control of BellSouth
Rervices which are responsive to Public
Counsel's Request, subject to the other
general and %p@cific objections contained
herein., Moreover, to the extent Southerrn Bell
has in ite possession, custody or control,
BallSouth Corporation documents which are
regponsive to Public Counsel's Request, these
decuments will be produced subject to the
general and specific objections contained in
this pleading.

Neith Bellsouth Services nor BellSouth Corporation, however, may

we properiy treated as a party to this proceeding.

6. Public Counsel asserts that "Bellsouth Services, Inc.,
and BellSouth Covrporation are acting as one for the purpose of
Southern Bell's Caller ID proposal, and that these affiliates of
southern Bell are therefore open to regquests for production of
documents. ¥  This assertion is erroneous as a matter of law as

well as on the fucts., In Medivision of Fast Broward v, H.R.&.,

488 So.2d 886 (Fla. ist DCh 1986), relied upon by Public Councel,
e oourt found that the subsidiary affiliate was "a corporate

o
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woiey oreated by [the parent] solely for the purpoge ol applying
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for, constructing, and operating a simyle surgical center.® I4.
at 887. The court found that the facts prasented by the recor
indicated that the parent corporation and its subsidiary had acted
“ag one' for the purpose of applying for a Certificate of Need.
However, the court specifically cautioned that its holding was
"expresely limited to the facts herein, and this opinion is not
intended to announce a rule of law that permits discuvery of
documents of parent corporations in all cases where their
subsidiaries are parties to the litigation.w ild. at 888,
Hedivision clearly does not stand foyr the broad authority for
which it is cited by Public Counsel.

Vs Public Counsel likewise erroneously isserts that
Bellfouth Corporation played an "intricate, involved® rouie
seneerning the way Southern Bell would offer Caller ID. Pubilic
Counsel refers to several documents produced by Southern Bell in
this proosceding as supporting this proposition., 2As is clear from
the fact that Public Counsel has relied on them, Southern Bell
vbviously has produced those documents which were ralevant and
responsive to Public Counsel's Requests and concernlirg which
BellSoutn Services wag acting on Southern Bell's behalf.
Nevertheless, Public Counsel continues to suggest that BellSouth

Farvices should be "open to reguests for producticn of documents,®




&. With respect to BellSouth Corvporction, Public Counsel
disingenuously cites a single memoranduam from a BellSouth
Corporation officer concerning public perceptlons about Call Trace
as proof that BellSouth Corporation remained ¥"intimatecly involved
with taller ID service.® To assert that a sinyle communication
such as the one cited constitutes “acting as one® sufficient to
subject a non-party corporate affiliate to the annoyance and
pxpense of dlscovery does not meet the test of ledivision and is
simply not credible.

9, Public Counsel also urges the Commission to hold an in

gameys inspaction to Yreview the discovery reguesited and to

deternine whether assertion of the [attornsy-client] privilege is

valid.® While Public Counsel relles on austin v. Barneti Banlk of

Seubth Flovid:, N.A,, 475 80.2d 830 (4th DCA 1935%, he has clearly

misapprehended the true holding of the case.
In Austin, the court considered the wmeaning of Rule 1.380(4;,

Plorida Rules of Civil Procedure, which states in pertinent paxt:

fhe fallure to [respond to discovery
authovized by, among others, Rule 1.350,
Florida Rules of Civil Procedure] may not bhe
excused on the ground that the discovery
spought lg objectionable unless the party
Faliling to act has applied for a protactive
ordelr as provided by Rule 1.280({c¢).




The court specifically held that Rule 1.380(d), flcorida Rules of

Civil Procedure, should be construed as referring “only to items

which are within the scope of discovery: that is, nobt privileged

feitaticn omitted], but teo which objection is made for one of the
reasong set forth in rule 1.280(c). Thus rule 1.380(d) does not
reguire timely objection to privileged matters.” (emphasis
added) .

In Austin, the petitioner's assertion of the FiLfth Amendiment
privilege against self-incrimination had been made untimely. It
was under those circumstances, where an objection had not been
wade timely, that the court held that there should be an in carers
inspection to review the discovery requested in srder to determines
whather the assertion of the privilege is valid.

5

A+ wecoynized by the court in Austin, Rule 1..280(b) (1) of the
Florida Rules of Ciwvil Procedure authorizes discovery hy parties
only with respect to matters "not privileged.® Under Rule
1.280{k){1), Public Counsel is not entitied to discover even the

sxistence of privileged matters. Southern Bell, therefore, is

undaer no oblligstion to identify privileged documents. -

P.oL.W, DL742 (4th DCA July 13, 1990}, ‘This cose is
napposite since it deals with the so-callad Ywork product

i
dage, " which ls not a statutory privilege at all. Se>
riong 90.501-80.510, Florida Statubes.

Y
e -




10, ‘Finally, Public Counsel complain= that Southern Bell has
#gither not provided documents responsive to the reguests which
Smutharn Bell deems to be irrelevant, or Southern Bell has purged
information it determined was irrelevant from the docuwments it was
willing %o produce.“f‘Once again, Public Cnhunsel is mistaken. In
its résponsesita both of Public Counsel's Requests, Southern Bell
stated: '

consistent with prior decisions of the
Commission and in order to facilitate
discovery in this proceeding, Southern Bell
wili produce, subject to the other objections
gontained herein, those documents which are
~responsive and which contain both relevant and
irrelevant information, with the irrelevant
information removed.
,southarn'Bell hasg not asserted that it was refusing to produce
responsive documents because they were irrelevant. Soutrern Bell
sinply objectﬁ to producing these portions of rusponsive documents
that vontain information regarding Southern Bell's operations in
other states. The Commission has previously considered this issue
in Docket No. 880069~TL and held that other states' information is
not relgvantm See Oxder Nos. 19421 and 1968l1. Southern Bell's
refusal to produce other states! information is in full accord

with the Commiscsion's previous orders. Nevertheless, as Southern

Bell astated in its responses to Puklic Counsel's Reguests, Y[I]f

the Commission wants to do so, for the purpose of insuring that
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enly irrelevant information has been ramoved, Southern Bell will
produce the information which has been rewoved for an in gamera
inspection by the Commission. Although Scouthern Bell will produce

o

¢his information for in_cemera inspection if
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ordered to do so by
the Commission, such an inspection is totally unnecessary. As
explained above, all of the information in question relates to
other states. A review of the information contained 'n these
dacunents will not asgsist the Commission in detsrmining whether
such information is relevant to this procseding. Therefore, an Jn
camers ingpection will be of neo benefit.

WHEREFORE, Southern Belli respectfully requests the Commission

Cbe deny Public Counsel's Motion to Compel and Raquest for In

oamers Inspection of Documents.

nespectfully submitted this 14th day of August, 1980.

Southern Pell Televphone
and Telegraph Company
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HARRIS R. ANTHONY
E@ BARLOW KEENER
¢/o Marshall Criser
150 South Monroe Street
Suite 400
Tallahagsee, FL 32301
(3@5) £30-5555
7#9
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. DOUGLAS UACKEY 7
DAYID M. FALGOUST
4300 Sovthern Ball Center
7% W, Peachtree 5t., N.E.
Atlanta, GA 30375
{404 5293882
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CERTIFICATE OF SLRVICE

Docket No. 891134-TL

I HEREBY CERTIFY that a copy of the foregoing has been

furnished by United States Mail this 1l4th day of Augush,

T

Walter D'Haeseleer

Divigion of Communications
FPlorida Public Service Comnission
101 vast Galnes Street
Tallahasses, FPlorida 3239%-0866
Angela Greene

Division of Legal Services
Florida Public Service Commission
10L Bast Galnes Street
Tallahassee, Florida 32399-0863
Jack Shreve

Public Counsel
Gffice of the Public Counsel

o/0 Plorida House of Rep.
The Capitol
Tallrlinssee, FL 32399-1300
John B. Thrasher, Esg.
Jeffrey L. Cohan, BEasg.
Florida Medical Association
Pogt OFffice Bow 2411
Jacksonville, Florida 32203
Wiilig Booth, Dirvector
Florida Police Chiefs

Associrtcion
Post Office Box 14038

Tallahassee, Florida 32317-4038

1920

Michael R. Ramage
Deputy General Counsel
Fla. Dept. of Law fnforcemant
Post office Boxw 1489
Tallahasgsee, Plorida 3.302
Robert A, Butterworth
Attorney General

Dept. of Legal Affairs

The Capitol
Tallahassese, FL 32399~1050
Winston Pie ce

Dept. of General Services
Koger Executive Center
2737 Centexr.iew Drive
Knight Bldg. #1110
Tallahassee, Florida 32203
Fete Antonacc!

Statewide Prosecutor

Dept.. of Legal Affairs

The Capitol, Pilaza 01
Tallahassee, FL 52399~1050
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