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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Fuel a nd Purchased Powe r Cost 
Recovery Clause and Generating 
Performance Incentive Fac tor 

DOCKET NO. 910001-EI 

ORDER NO. 2l.088 

ISSUED: 2/8/9 1 

The following Commissioners participated i n the disposition of 
this matter: 

MICHAEL McK. WILSON, Chairman 
THOMAS M. BEARD 

ORPER PENYING MOTION FOR RECONSIDERATION 

BY THE COMMISSION: 

I 

The Office of Public Counsel moved for reconside ration of I 
several parts of the Commission's ruling in Order No. 23232, issued 
on July 20 , 1990 i n Docket No. 900001-EI: 

A. the Commission's tactual conclusion that Florida Power & 
Li ght Company ("FPL" ) could reasonably h ave been expected 
to take its Turkey Point nuclear generating unit No. j 

o ft line on April 1, 1989 even if it had not done s o on 
Marc h 29, 1989; 

B. the Commission's decision to reduce the utility ' s 
recovery of replacement fuel costs by less than the 
amount actually incurred because part of the outage time 
period was included in a period in which the u tility was 
pe nalized for no t meeting its Generating Performance 
Target; 

c. tho Commission ' s rejection of certain propos e d find i ngs 
o t fact and conclusions of law. 

In its motion, Public Counsel reargued factual issue s which 
were fully considered by t he Commission and which were resolved 
contrary to the position taken by Public Counsel. The motion fails 
to state a proper ground for reconsi deration in t hat it fails to 
point out any matter o f fact or law which the Commi ssion fa i led t o 
cons ider or overlooked and does not assert a mistake or 
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mi s appre hension which, if viewed correctly, would have led the 
Commi s sio n to reach a di!feront result. It must therefore be 
denied. Each of the above grounds will be separately discussed. 

A. Factua l Conclusion Regarding Iurkey Point Unit 3 oown Time 

Public Counsel argued that contrary to the conclusion reached 
by the Commission, Turkey Point Unit 3 would not have been removed 
from service on April 1, 1989, even if it had not been shut down on 
Ma r c h 29. The motion merely restates Public Counsel's earlier 
a r g uments i n this cause. The record evidence related to this issue 
is complex and d e tailed. Publ i c Counsel ably argued this point in 
i t s pos t-hea ring brief . The purpose of a motion for 
reconsideration is to point out some matter of law or fact which 
t he Commission failed to cons ider or overlooked in its prior 
decision. pia mood Cab Co. of Miami y. King, 146 so. 2d 889 (Fla. 
1962 ); Pi ngree y, Quaintanc e, 394 So.2d 161 (Fla. 1 DCA 1981). It 
is no t an appropriate avenue for rehashing stale arguments which 
have already been fully considered by the Commission. 

B. Reduc t ion o f Re pla ceme nt Fue l Cos ts 

In its primary recommendation on the issue of replacement fuel 
c os t recovery for the 1989 Turkey Point outages, Commission Staff 
recommended that FPL recover all such costs because the utility 
"we nt beyond what is required for safety and should not be further 
pe na lized . (The Compa ny has already been penalized $2 , 774,583 
purs uant to the Commission's Generating Performance [Incentive) 
Factor.)" Alternativel y, Staff recommended that replacement fuel 
c ost s in the amount o! $656,100 be disallowed for the period March 
29 , 1989 through April 1, 1989. We determined that neither 
appr oach was appropriate. Instead, we determined that FPL should 
r ecover all repla c ement fuel costs except for the March 29 - April 
1 period, which would be treated separately. The time period from 
Marc h 29 through March 31 was included in a Generating Performance 
Incentive Factor ("GPIP") performance period in which the ut i lity 
h a d already been penalized because it did not meet its generating 
performanc e target (in part due to the outage in question). We 
d e t e rmined that only replacement fuel costs for the remaining time 
should be disallowed. 

Publ ic Counsel argued that the failure to disallow all of the 
util ity's replacement fuel costs for the March 29 - April 1 period 
(wh ich it characte r i zes as a GPIF adjustment) constitutes "a 
nonrule policy decis ion, incons istent wi th precedent, that is 



~ 
2 34 

ORDER NO. l • 08b 
DOCKET NO. 910001-EI 
PAGE 3 

devoid of record s upport." Public Counsel i s correct that no rule 
s pecifically provides for offsetting a replacement fuel cost 
d i sallowance with a GPIF penalty . However, we do not agree with 
Public Counsel's characterization of the disallowance process as a 

GPIF adjustment . We determined that some amount of management 
i mprudence led to a portion of Unit 3 ' s outage . Having made this 
decision, we next considered the appropria e remedy, and determined 
i t was appropriate to disallow only a portion of the replacement 
fuel costs from the outage period March 29 - April 1. Public 
Couns el has a sserted no ground which would justify reconsideration 
on this matter. 

c . Reiectio n o f Ce rtain Proposed Findings of fact and Conclusions 
of La w 

Public Counsel's next argued that the Commission erroneously 
rejected certain proposed findings of fac t and conclusions of law. 
Proposed finding of fact No. 3 concerned whether the outage at 
Tur ke y Point Unit 3 that bega n on March 29, 1989 was avoi dable. 
Pub lic Couns el contended that the outage was avoidable and urged 
the Commi s sion to so find. 

In Orde r No. 23232 we noted that the use of the word 
"avoidable" during cros s-examination of FPL's witness, Mr. Hays, 
was ambiguous and requ i red interpretation or definition in the 
context in which it was used. Mr. Hays was asked in pertinent 
pa rt, "Was the outage that began on March 29, 1989, unavoidable?" 
He answered that, "Well under thP circumstances that existed at the 
time no, I don't believe it was." Tr. 123 . Mr. Hays explained 
later that the circumstances surrounding the requalification 
proc ess made it hard for FPL to predict and react effectively to 
the enhanced training requirements of the new examination format , 
Tr. 83, 171-176 (Hays) . This is not consistent with a finding that 
the outage was avoidable in the sense of hav ing been imprudent as 
contended by Publ ic Counsel. Due to the ambiguity in the record , 
our finding that the term avoidable required f urther definiti on was 
correct. We properly rejected Public Counsel's simpl i stic 
asse rtion that the March 29, 1989 outage was avoidable. 

In its propos ed finding of fact No . 10 Public Counsel 
contended that FPL did not establish the date on which the Aprll 
21, 1989 verbal restart authorization from the Nuclear Regulatory 
Commissi on ( " NRC") was effective. This proposed finding was 
r e j ected as being conclua or y, but as FPL pointed out in its 
r esponse to Public Couns el ' s motion, it is also contrary to the 
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only evidence of record on the s ubject . Mr. Hays test ified that 
FPL was obligated for three weeks not to restart the Turkey Point 
n uclear units as a result of FPL ' s c ommitme nt to the NRC. Since 
the commit ment to the NRC was made on Marc h 29, 1989, Mr . Hays ' 
testimony is consistent with the position that authority to restart 
was effective April 21, 1989. It is not consistent with Public 
Counsel's contention that authorization was not effective until the 
NRC ' s May 4, 1989 confirmatory letter. 

In its proposed finding of fact No. 14 Public Counsel 
contended that FPL never reported to the NRC or this Commission any 
reasons for the March 29 , 1989 -May 5 , 1989 outage o ther than the 
requalification e xamination fai lures . This proposed finding was 
rejected o n the grounds that while there is no evidence of any 
prior report by FPL, there was testimony in the record that there 
was a planned outage for Unit J beginning Apr il 1, 1989. The 
testimony itself , submitted in this docket, constitutes a r eport of 
the reasons for t he March 29, 1989-May 5 , 1989 outage . In any 
event, as FPL correctly pointed out in i t s r esponse to Public 
Counsel ' s motion, this proposed finding is irrelevant t o the 
Commission ' s decision in this doc ket. 

In its proposed findi ng No . 24 Public Counsel asserted that 
FPL did not present sufficient evidence to conclude that Unit J 
would ha v e been taken off l i ne on April 1 , 1989 . We rejected this 
finding , stating that it constitutes , to some extent , a conclusion 
of law rather than a finding of fact. In i t s r esponse to Public 
Counse l ' s motion, FPL argued that proposed finding No. 24 should be 
reje cted because it is patently wrong. There is ample e vident iary 
basis for rejecting this f inding (Tr . 14 2-4 3, 204-5, Hays) . The 
Commission is certainly e ntitled t o we i gh the evidence, and find 
that Mr. Hays ' testimony as to the rescheduling is s ufficient 
e vide nce . We could, even in t he absence of a ny prior plan to t ake 
t he unit down, allow the replacement fuel costs because t he utility 
perfor med prudent and necessary repairs when i t was down. It is 
thus clear that with r egard to propose d finding No . 24, Publ ic 
Counsel failed to d emonstrate a ny mistake or misapprehension that , 
it viewed correctly, would have led us to reac h a d iffer e nt res ult . 
As such , Publ ic Counsel has asserted no legitimate ba sis for 
reconsideration on this issue. 

It is therefore 

ORDERED by the Florida Publi c Service Commiss ion t hat the 
motion for reconsiderat ion of Order No. 2J2J2 is h ereby d e nied. 
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By ORDER of the Florida Public Service Commission, this .J!.!lL 
day of FEBRUARY 199 1 

(SEAL) 
MER:bmi 
TURJ<EYOR.MER 

Reporting 

NQTICE OF FURTHER PROCEEDINGS OR JUDICIAL REYIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administrative 
hearing o r judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting wi thin fifteen (15) days of the issuance of 
this orde r in the form prescribed by Rule 25-22. 060, Florida 
Administrative Code; or 2) judicial review by the Florida Suprem~ 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order , 
pursuant to Rule 9 . 110, Florida Rules of Appellate Proc edure. The 
notice of appeal mus t be in the form specified in Rule 9.900 (a), 
Florida Rules of Appellate Procedure. 
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