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May 31, 1991

VERONICA DONNELLY (G AR~ WS

Hearing Officer

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399

Re: Betmar Utilities, Inc. v. City of Z2Zephyrhills and Pasco
County and Public Service Commiss'on
Case Number: 91-1159

Dear Ms. Donnelly:

Please find enclosed Written Argumen. ~i behalf of the City
of Zephyrhills in opposition of Betmar Utilities' Petition to
extend its service area. You will note that I have enclosed two
(2) proposed final Orders, which address our alternate positions
regarding total denial, or in the alternative, modification to
delete that portion of the property from Betmar's application
which is located within the City's delineated service area.

m

TH P.! McALVANAH, ESQUIRE

Y s truly,

TPM/saf
Enclosures

cc: Scott L. Knox, Esquire
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BETMAR UTILITIES, INC.,
Petitioner,
vs. CASE NO.: 91-1159

CITY OF ZEPHYRHILLS and
PASCO COUNTY,

Respondents,
and
PUBLIC SERVICE COMMISSION,

Intervenor.

/
WRITTEN ACRUMENT

The Respondent, CITY OF ZEPHYRHILLS (hereinafter referred to
as the "CITY"), herein files its Written Argqument opposing
Petitioner's, BETMAR UTILITIES, INC. (hereinafter referred to as
"BETMAR" ) Application to Amend its Certificate of Authorization
to include additional territory outside its initial certificate.

References to the transcript of the hearing shall be made by
designating the letter "T", followed by the page or pages upon
which the particular testimony can be found.

References to the "northern area in dispute" will refer to
that area located northerly of BETMAR's existing service area and
immediately south of the Geiger Road right of way. The "southern
area 1in dispute" will refer to that area south of BETMAR's
existing service area and north of State Road 54.

ARGUMENT
I. BETMAR'S APPLICATION FAILS TO CONFORM WITH THE APPLICABLE
STATUTE AND RULES:

Florida Statute 367.045 (2)(b) states that the applicant
provide the information required by the Commission's Rule. The
Rule in question, 25-30.036 (1l)(d) requires that the applicant
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provide evidence that it owns the land upon which the treatment
facilities are located, or at the very least, has a long term
lease (such as one for 99 years). The testimony and exhibits
establish that BETMAR has dismantled its former treatment plant
and at this time, owns no treatment facilities. (T-33). BETMAR
relies solely on Pasco County for treatment service and operates
merely as a collection agent for the County.

It would appear that the Public Service Commission's
rationale for requiring the applicant to provide proof of its
ownership or possessory right in a treatment center is to assure
that the utilities customers will enjoy an uninterrupted service
for a significant period of time. In the Instant case, the
evidence shows that BETMAR merel, has only a 25 year Bulk
Transfer Agreement with the County, (Petitioner's Exhibit 3). On
Page 9 of said Agreement, the Coun.’ has reserved the right to
act in the best interest of its own customers. Writer would
suggest that said provision is tantamount to a "bailout" clause
1f the County reasonably concluded that the treatment capacity
utilized by BETMAR was needed for County customers and could
result in the ceasation of the Bulk Transfer Agreement. This
arrangement does not meet the requirements of the Public Service
Commissibn's applicable rule. New customers should have the
security of a utility with its own treatment facilities to assure
proper land management and growth.

II. GRANTING BETMAR'S REQUEST FOR AN AMENDED CERTIFICATE OF
AUTHORIZATION IS NOT IN THE PUBLIC'S INTEREST:

Florida Statute 367.045 (5)(a) bestows upon the Commission,
discretion to grant or amend a certificate in whole or in part or
with modifications in the public's interest. The public interest
in East Pasco County would not be served by granting BETMAR's
application. Zephyrhills City Manager, Nick Nichols testified
that the CITY has 2% million gallon a day capacity wastewater
treatment &1d has adequate revenues and capacity to serve the
area (T-61). Nichols also testified that the City of Zephyrhills



has already in place sewer and water facilities immediately north
of the northern area in dispute at the Silver Oaks Planned Unit
Development and immediately east thereof at the Wedgewood Planned
Unit Development. (T-58). Nichols testified that the CITY
intends to complete the loop and connect the two plan
developments and that said loop would run through the northern
disputed area. City Manager's testimony was that the CITY had
delayed the completion until the COUNTY had completed the
acquisition and design of the Zephyrhills West By-Pass. (T-73).

Nichols also testified that the CITY had adequate resources
and capacity to serve the northern disputed area. (T-72).

The City's Manager also testified that the CITY servicing of
the northern disputed area wculd »1elp to insure proper growth
management and avoid strip zoning. (T-66, 67).

Writer would submit that it is in the public's best interest
that the time, energy and monies expended by the CITY to date in
anticipation of connecting the loop through the northern disputed
area and its desire to insure reasonable growth management are
items by which the public is best served if the applicant's
request is denied, particularly for the northern disputed area.
I11. GRANTING BETMAR'S PETITION WOULD DO VIOLENCE TO THE
COMPREHENSIVE PLANS OF BOTH PASCO COUNTY AND THE CITY OF
ZEPHYRHILLS:

Respondent's Exhibit 1, Interlocal Agreement between the
CITY and the County, delineated service areas for providing
utility services between the County and the CITY. Such
agreements are not only allowed by statute, but encouraged. (See
Florida Statutes Chapter 163). It is the intent of the Statute
and the purpose of these agreements to assure that local
government units make the most efficient use of their powers by
cooperating in areas of mutual advantage. In the Instant case,
Pasco County and the CITY have cooperated to delineate service
areas and to avoid duplication of services. The northern area in
dispute is within the CIiTY's service area. The Comprenensive



Plans of both governmental entities acknowledge the Interlocal
Agreements and reaffirm ecach entities intent to abide thereby.
Granting of the Application to expand BETMAR's service area would
diminish the effectiveness of the Agreement and also potentially
cause the County's breach thereof. Granting any breach of the
Interlocal Agreement would be in contravention of the CITY's and
County's Comprehensive Plans. BETMAR has acknowledged that the
County and not BETMAR will service the treatment needs of
customers within the areas sought to be included in the
expansion. (T-37). Insomuch as the County has agreed not to
service those areas, unless the CITY fails or refuses to provide
such service, BETMAR's extension and delivery of wastewater to be
treated by the County would constitute a breach of the agreement
and therefore violate the Comprehe .sive Plan. Florida Statute
37.045 (5)(b) mandates that the Ccnmission consider, but not be
bound by the local Comprehensive P.an of the County or CITY.
While not controlling, Commission should deny the request because
it does violence to the local Comprehensive Plans and is not in
the best interest of the public.

IV. THE CITY HAS A LEGAL BASIS FOR CLAIM TO THE DISPUTED AREA TO
THE EXCLUSION OF BETMAR:

The Fifth District Court of Appeals recently considered a
case with striking similarities to the Instant case. In City of
Mt. Dora, Florida v. JJ's Mobile Homes, Inc., (Case No. 90-733,
SDCA, Opinion filed 4/25/91, Mandate 5/13/91), the Court held
that the Public Service Commission's granting of a franchise is

exclusive and subsequent anaexation by the City does not give it
the right to extend services to an area. Recognizing the
finality of a «certificate granted by the Public Service
Commission, the Court pronounced a test that Courts should follow
when called upon to resolve disputes between competing utility
interests. Beginning on Page 1117 of the Opinion, and continuing
through Page 1118, the Court established six (6) principals to
govern such cases. The sixth principal announced by the Court is




of particular interest to this cause. The Court stated:

When each of two public service utility entities, whether
governmental or private, have a legal basis for the claim of
a right to provide similar services in the same territory
and each has the present ability to promptly and efficiently
do so, that entity with the earliest acquired (prior) legal
right has the exclusive legal right to provide service in
that territory without interference from the entity with the
later acquired (subsequent) claim of right.

In the Instant case, the CITY has acgquired through the
Interlocal Agreement with the County, a legal basis for its claim
to service the northern and southern disputed areas. The
northern portions claim is primary, because the CITY has a right
of first refusal; the southern disputed area is contingent upon
the County's refusal to service therein. Writer expects that
BETMAR will claim that it should rnt be bound by the agreement,
because it is not a party thereto. Under normal circumstances,
this argument might prevail, howev~r, in the Instant case, the
argument fails, because BETMAR has "hitched its wagon" to the
County by exclusively utilizing the County's treatment
facilities. Therefore, BETMAR should be bound by the County's
prior agreement and abide thereby. This is particularly true on
that portion where the CITY has the first option to service and
the territory is located within the CITY's delineated utility
service area.

CONCLUSION:

The CITY's position 1s in the alternative. The CITY
believes that the applicant's request to extend services should
be denied altogether, because it fails to conform with the
applicable Rule, by failing to provide evidence that BETMAR meets
the requirement that it owns or has a substantial leasehold
interest in the land upon which the treatment facilities are
located. In addition, the CITY has a prior claim on both the
northern and southern areas 1in dispute, pursuant to the
Interlocal Agreement between the County and the CITY. While the

claim is stronger on the northern area, the claim on the southern



are., nonetheless is a vested interest although contingent upon
the County's refusal to serve.

In the alternative, the CITY would arque that the
applicant's request be modified to delete the northern area in
dispute. In addition to the arguments advanced above, the
rationale for deleting this area would include the fact that the
inclusion of this area is incompatible and inconsistent with the
County and CITY's Comprehensive Plan, would constitute a breach
of the existing Interlocatory Agreement between the County and
the CITY and that the CITY has a prior and superior claim to the
northern area in dispute which should be recognized, pursuant to
the City of Mt. Dora, F)orida, supra.

I HEREBY CERTIFY that a t-ue and correct copy of the
foregoing has been furnished by i1egular U.S. Mail on this 3lst
day of May, A.D., 1991, to: SCO™T L. KNOX, ESQUIRE, 28870 U.S.
19 N., Suite 230, Clearwater, Florida 34621 and Florida Public
Service Commission, Fletcher Building, 101 East Gaines Street,
Tallahassee, Florida 32399 and the original to: Veronica
Donnelly, Hearing Officer, Division of Administrative Hearings,
Tue DeSoto Building, 1230 Apalachee Parkway, Tallahassee, Florida

32399,

CITY OF ZEPHYRHILLS
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cpawal luw—Search and sezure—Appellate court hus juris-
oa il 10 FEView stite’s appeal from oeder granling motion to
gsnws count of information—Double jeopardy— court
prﬂr“”" dmalsud grand theft count on ground that il could not
ne proved without establishing the same facts us would be neces-
wry in proving the elements of offense of oblaining property in
cetura for worthless checks charged in remaiving counts of
wformation

;=ATE OF FLOKIDA, Appelant, v MONA VANDEREWT SMITH, Ap-
wlice sui Dimnct. Case No 89-12i9 Opicion filed Apnl 25, 1991, Appesl
irom e Coruit Count for Lake County, Eatle W. Pelersoa, Jr., Judye, Roben
y Buuerworth, Auome) Geners), Talldhsssss. snd Judy Taylor Rush, Aswn-
a1 Atlomey Gooenal, Dayloas Beaoh, for Appeliani. lames B. Gibson, Public
o feudor, and Michael 3. Becher, Assisart Pubiic Defender, Deytuna Basch,

Wi Aw!‘. (3
OPINiU™ ON MOTION FOR REHEARING
[Original Opinicaat 15 F.L. W. D1865]

(HARRIS, J.) This mauer was oniginally dismissed for lack of
junsdiction because it was ua appeal from an order grantiog «
mouon r1ather chan from an order spec.fically dismissing & count
of the nfurmauon. See Rule 9.140(c)(1)(A), Rules of Appellate
i cedure. However, on the authonty of Stare v. Saufiey, 574
So 24 1207 (Flu. 5th DCA 1991), we grant rekearing and with-
draw our onginal opinion, determine that we have jurisdiction
and proceed on the ments.

Oa Octobe: 23, 1988,' Mona Smith passed worthless chocis
to Sears in eachunge fur merchandise having & value in excess of
§ She was charged w.th both grand und obisining prop-

«u return for worthloss checks, The trial court dismissed the
grand theft count because 11 **could not be proved without estab-
ishing the same facts us would be necessary in proving the asle-
mznts of the remaining couats of the information."’ We agroee and
athrm.

Tho siate contends that since each offense contains differcat
elements Lhe dismissal was improper. It is true that ths worthless
check counts require proof that & check was involved in the of-
fense. But this same element can satisfy the more general element
utheft: “'obtains . . . the property of another with the irtentto , ,

:ppropriate the property to his own use or (0 the use of any
pesson not entitled therewc.** The theft clement 1s not different 1n
‘he sense that 1t disuoguishes thefl from oblaiming property in
tetum for & worthless check, it is merely more inclusive Oblain-
Hg Paeperty in requrn for 8 worthless check will ubvays consiitute
el bevause the more general theft element subsumes the more
ecih rthless check elemert. We agree that double jeopardy
B ! - prosecution for this same offense.

- AURSCh end GRIFFIN, JJ., concur. )

—

o, Flonds Staaies (1988) and oot Carawwn v Siue, 515
/KT, controds

teuningl luw--Search und selzure—Appellute court hus juris-
deiion over siate's oppeul from order pra ling motion (o sup-
,p;“““‘ Hicer lacked valid reuson to st~ defendant whom he
;. erved walking aimlessly through raali purking lot wi ‘le car-
ok unpackaged cameor der mounted on tripod
;;T.E;“"f FLORIDA, Appoilant, v. TAMBERLANLE DAVID MOODY,
ki “th Divipet. Casc Nu §9-1938 Opinion filcd Apail 25, 1991 Appeal
Wiy if{:“" Court fur S:ounvie County, Robent B. McGrogor Judye.
oy uﬂll.:r‘r(lﬂh. A'lﬂ.‘l.u- 3onsral, Tallehssses, ard Davsd §. MN'M.
L lommoy Genersl, [Duyiona Besch, for Appellant J.._nn B Gibsou,
L:\‘:rtr and Miclissl & Becker, Asstsant Public Deicnde:, Da)lons
cliag

OPINION ON MOTION FOR REHEARING
i3 1) This maticr was ongiosily dismisced 1o dack o
.90 because it was an appeal from an o Joc gian
... 'ather thun from wi order specifically uppretsing . .
) *_*“0 R.le 9.140(.)(1)(B). Rules of Appeidatz Pro 2o
o the authority o Srate v. Sinclev. 574 Se.

“AF.PZS

~-l”‘
-z

(Fla 5th DCA 1991), we reinstate tho appeal and grant rehea:-
:n;, determine (hat we have jurisdiction and proceed on the mer-
s

Officer Antoszewski of the Altamonte Springs Police Depant-
ment, while on ‘‘mall patrol,”" observed Tumberiane Moody
walking aimlessly through the parking iot wilk an unpackuge’
VCR camcorder mounted to & tripod over his shoulder. There
were no price lags attached to the camcorder, bul Officer
Antoszewski did seo plastic on the legs of the tripods. Altbough
the officer had not been advised that a camciider had bocu sto-
lca, he was suspicious because of the lack of packag.rg. He
confronted Mooudy, directed him 1 place the camcorde: ou e
trunk of the polise vehicle, aud demanded ideatification. A com-
puter check revealed that Moody was wanted cn s felony charge

Moody was arrested oo the felony warrant aud, aller it was
coafirmed that the camcorder was in fact siolen, chum:nr.
grand theft. The tria) judge deteruuned that Moody's o
was not based on reasonable suspicion and suppressed the evi-
dence. We agree that this was u detention and not merely a strect
encountes and furthier agree that it was improper.

As stated in Romanillo v. State, 365 So.24d 220, 221 (Fla. 410
DCA 1978):

(Tihe officers had only & *‘busch'’ (athough a good one as .

wmrned out), st (s, a '*bare’ or "‘uafounded’’ suspicion it

something was wrong, which is clearly nos sufficicnt 1o validate u

slop and clion.

Perhaps ing an camncorder Gver one's
shoulder in a parking lot is unusual. But the mere carrying of an
.apsckaged purchase (perhaps after buying a floor sample c.
verifying the contents of a previously pscknged purchase) whilc
wandering through a ing lot trying to remember where the
Caris does not justify even a brief ssizure.

FIRMED. (DAUKSCH and COWART, JI., concur.)

L ) -

Public utllities—Water and sewer—Territorial dispute betwecs
private utility with certificates from Public Service Commission
uuthorizing it to provide utilities in certaln geographical territ,-
ry and muaicipality which sanexed portion of private conlpany "
service area—Clly is not suthorized to interfere with preexisiiuy
rights granted by PSC to private company by were subsequeni
onnexation of a portion of the private company’s territory -
Where cach of two public service utllity entliies, whether yovern
mental or private, ﬁd legal busis for claim ol @ right W provid.
siullar services in the same territory, and ench has the presci
ability to promptly and eficiently do so, the eatity with the ewrti
est acquired legal right bas the exclusive legal right to provide
service in that territory without interference froun the entity with
the later acquired claim of right--Trial court properly fouud
that municipality could not extend its woter and sewer .. L1y
lines into privete company’s territory
CITY OF MOUNT DORA, FLURIDA, Appeitent, v. JI's MOBILE HUM -
INC., ellee. Sth Districl. Cass No. 90-733. Opinion filed April 25, ..
Appea! (rom the Circuit Count for Lake County, Emest C Aulls. Jr . 1.,
Shern K. Dewitt and Housion E. Shon of Graham, Clack, Pokl & Joacs, Wi
wr Park, for Appeliant. Mary M. McDawel of Minkolf & McDanisl, P.A
Tavarcs snd Roben Q. Willams of Willams, Smith & Sumamern, P A
Tavares, for Appelles.
(COWART, J.) This case unvalves a lermitorial dispule between &
givate utility company with certsficates from the Flonda Publ..
rvice Comuuission (PSC) authorizing it lo provide utilities in
certain geographical territury and a niunicipality which, subsc
quent to the acquisitioo by the private company of its wility fras
chise, annexed a port:on of the private utility compary's service
urea and ciaims tho right (o provide sinulas utility services 1o the
unnexed portion of the private utility company's ¢+, -1ce temito-
i» 1981, a pnvate utility company, JJ's Mo Tnes, Lo
{app-llec herein, plaintiff below) obtainad from = Fionda PS(
sit:hioates of necessity granting the pnvat~ utilits < ompany th,
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-ght ({ranchuise) to operaie a waler and sewer utilities system
withu a specified geogruphical temitory near, but outside of, the
city limits of & municipality (the City of Mount Dora, appellant
herein, defendant bolow). [u 1988, the mumicipality voluntanly
anncxed into its city limits u usct of lund most of which is within
the private utility company's certified service territory and by
ordinance approved a land developer's proposal that the munici-
pality serve the developer by extending the muaicipality's water
and sewer utilities 1010 & portion of the newly annexed ares of the
pnvate ulility company’s certified service iem'lorz.

The pnvate uulity company, as plaintiff, filed this sction
against the municipality, as defendant, for a judicial detcrmina-
tion that the private utility company had the legal right 1o provide
water und sewer service withun all the territory specified in its
certificates from the Flonda PSC and that the municipality did
not have the ‘egal right to provide the same utility service within
the territory. The trial court granted summary judgment in favor
of the private utility compan v und the muwnicipality appeals.

We adopt the tnal coun’s finding of uncontroverted facts,
conclusions of law and results. The tnal vourt found the follow-
ing fucts to be uncontroverted:

I. The Plaintff (privute company) owns and holds Florida
Public Service Commission Ceruficates Number 298.W and
248-5 granung the Plaintff the right to operate & waler and sewer
uulity system withio a specified territory.

2. OoMarch 5, 1981, the Florida Public Service Commission
cutered an order approving the 1ssunance of e foregoing water
and sewer certificates to the Plaintiffs and in aud order, found
that uolice as roquired by law had been given and that the 1ssu-
unce of the certificates to the plaatiff was “in the public inter-
est.”’

3. Pursuan! to that authority, the Plaintiff owns, opcrates and
maiotains an approved wialer and sewer ulility system within the
certified territory, which utllities have been in operation since
the mid-1970'.

4. The Pla:otiff"s ceruncated territory encompasses Dora
Pines mobile bome subdivision, together with a large parcel of
currently undeveloped property. The Plainutf's utilities current-
ly serve the Dosa Pines mobile Liomes subdivision, which coa-
sists of approx:mately one hundred thiriy-eight (138) water and
sewer customers.

5. At the timue the Planuff™s water and sewer systeins were
constructed, they were dosigned and built for the purpose of
providing water and sewer utility service to the enure cerlificated
territory. The Plaintifi's utilities have the present ability to pro-
vide water and sewer scrvicu o the ceruficated tarmitory.

6. The Plainuffs water and sewe: utilities huve current oper-
aung permits from the Depurtment of Euviroamental Rogulation,
which permits are valid through Oclober 15, 1994, The sewer
plant is currently permitted for maety-five thousand (95,000)
gallons per day, and current ows going iato the plant are only
about seventeen thousand (17,000) gallons per day. The plant is
designed so as 1o be expandable up to two hundred mnety-five
thousand (295,000) galloos per day.

7. Sometime in 1987, the Plaintiff learned that the Defendam
wus copsidering the voluotary annexation of a large tract of
property, a sigruficant portion of which was withic the Planufs
certificated ternitory. The Pluntiff objected at that time to the
City's proposed extension of it municipai utilities into the Plain-
1iff"s certificaled werritory.

8. In Ordinance 467 (adopted May 3, 1988) und Ordinances
488, 489 and 490 (adopted Ociober 3, 1989), the City voluntariiy
annexed 1 tract of conliguous property, most of which lay within
the Plaintiff"s ceruficated territory. ln Ordinance 529 (sdopted
October 3, 1989), the City uuthorized a planned un.t develop-
ment for the annexsd property &nd as a part of that ordinance,
adopled a developer's agreement calling for water aud sewer
stilities to be furmshed by the City to Gie ancexed property.

9. On March 31, 1989, the Plainuff, through its atiorney, for-
mally notified the City of :ts claimed r1ght to provids water ard
ewersery ceto s ceruncate Jlerritory.

10. The Plaintiff is currenty uctually operating its water and.
sewer utility withio it ceruficated territory. The Plaintifi®s exim-
ing water and sewor liues extend to a poiut that is immediately

10 the anpexed property making them much closer to the
anncxed property than the Defendant's water and sewer line.
The trial court made the following conclusions of law:

1. The Public Servico Commission wator and sswer certifi-
calcs issued to the Plaiouff grant the Plmntff the exclusive right
to provide water and sewor utilities service to the certificated
territory. This right precludes any other catity from having the
right Lo serve (ho certificated area with water and sewer utilities.

2. Although municipal utility systems are not sub,ect to regu-
lation by the Public Service Commission as u utility, peither are
rounicipalities given domimion over decisions of the Pubiic Ser-
vics Commission.

3. The Plaintif®s acrual operation of its water and sewer
utility within its certificated territory is in territory which 1s
immediately adjacent to the Defendant. Therefore, pursuant Lo
Section 180.06, Florida Statutes (1989), the Defendant must
obtiin the PlaintM's consent before construction of water and
sower utilities within the Plaintiff"s certificated wrea. Without
that consent, the Plaintiff has the exclusive right to provide ser-
vice within its certificated territory.

The trial court declared and adjudicated.

...that the water and sower certificates imued to the Plaintiff by
‘he Florida Public Service Commission grant the Pluintiff the
ight to furnish water and sewer utilily service Lo the certificated
tarritory as described in the certificates w e exclusion of all
other wtilities, including those owned by the Defendunt. Accord-
i1gly, the Defendant may not extend its water and sewer ulility
liesinto uny part of the Pluinuff"s certificatad territory.

Section 160.06, Florida Statutes, after snumersting sctivitics
suthorized by municipalities and privats companies, providas:

However, a privale company or municipality Laall not construct
any sysiem, work, project or utility authoriz 1 to be constructed
hereunder in the event that & system, work, project or utility of &
similar character is being actually operaied by a municipality or
private company in the municipality cr territory immediately
adjncent thereto, unless such municipality or pnivate company
consents to such construction. [Emphasis added).

The city argues that section 180.06, Florida Statutes, does not
apply because the private company docs mot actually provide
services to the disputed area.

The resiriction of the statute was designed 1o avoid the waste-
fulness of icate capital investments for competing utilitiss
that could oot likely be operated without financially jeopardizing
each other's opersting revenues if erected in the same consumer

tecritory. Srase v. Plant Ciry, 127 Fla. 495, 173 So. 3€3 (Fla.
1937) ( ing Ch. 17119, § 1, Laws of Fla., predecessor
statule to § 180.06, Fla. Stat.).

In regard to section 180.06, Flonda Statutes, 1n Ortega Uliliry
v. City of Jacksonville, 564 So0.2d 1156 (Fla. !st DCA 1990), the
court held:

While the statute is not a monument to clarity and draflsman-
ship,...we intarpret it only to probibit direct encroachment by
one utility provider into an opersting area already served by
unother. Any other interpretaion would not scew to compon
with Jogic or reason. Under our interpretation, thers would be no
duplicate capital investment within the same consumer ternitory.
In Ortega, the private compan ided services within a

specific (gﬁﬂ-d) .pm The city m to provids sarvice (0 an
area cuiride but located near private company's certified
area. [n addition the privats company bad nsither the capacity nor
plans 10 serve the now arca.

This casc is distinguished from Ortega in that in Ortega the
area sought (0 be served by the municipality was outside the
priewic © mpany's certified arca and the private utility company
did not .. ve the capacaty 10 serve the area the municipality sough!
tosers -, whilen this case, the area the municipality proposes
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to serve is within the torntory which the pavate company has the
pror legal nght to serve and the privaté company is ready, will-
:0g and able 1o serve the utility needs of its service urca.'

The municipality argues that it is not subject W reygulation by
we PSC and nterprots tus stategient (o moan that it may serve
with utili'ics mo arca within the city's bouadary whether or not the
PSC may have theretofore 1ssued a certificate of necessity autho-
nzung a private utility company to provide similar utlity services
in the same arva.

Chapter 367, the '"Water und Wastewaler System Regulato
law"" provides the Flondu Public Service Comumission wi
exclusive junsdiction over the authonty, service und rates of
utilitica. Section 367.022(2) provides:

367.022 Exempnons - The following Are not subject to regulation

by tie conimission a8 & uiility nor ase they subject Lo the provi-

sions of this chapter excepl as expressly provided:
aee

(2) Systems owned, or ¢3 stems of which the ratcs und chas gos for
utihty service to the public are controlled, by goverumental
authonues

‘The cernfiates 1%usd 10 tne prvate company by the PSC ace
« granting of & pnivilege gemuﬁy referred 1o as a frauchuse. A
franchise 15 Jefined as "‘a special privilege conferred by the
goverunent on individuals or corporations that does not belong
lo the citizens of & country generally by common right (cilations
omutted. )" 12 McQuillin, Municipal Corporasions, § 34.03 (3
Ed.). Whea granted, & franchiso becomes a property right in the
legal sense of the word. Leonard v. Baylen Street Wharf Co., 59
Fla. 547, 52 So. 718 (1910); West Coass Disposal Service, Inc.
v. South, 143 $0.2d 352 (Fla, 2d DCA 1962), cers. denled, 148
S0.2d 279 (Fla. 1962). But see, Alierman Iranspors Lines, Inc.
v. State, 405 $0.2d 456 (I'la. 1st DCA 1981) where the court
rejectod the argument of holders of cenificates of public conve-
mence that the dereygulation of the truckisg industey ook away u
valuable property right of the holdera (the centificates) and im-
paired existing contracts.

In Pahokee Housing Authority v. Scuth Florida Saniration
Co., 478 $0.2d 1107 (Fix 4th DCA 1985), rev. demied, 491
50.2d 280 (Fia. 1986), a dispute aross bstweea & housing wu-
thonity and the 5o lder of an exclus,ve Jarbage iranchise from the
county over gerLage collection w the area controlled by the
authority. The nutiionty decided to collect und dispose of its own
garbage, claiming it was exempt from the exclusive frunchise
granted by the cily. The (ral court tound that tho suthonty's
wtrusion violated the piovate compeiy's exclusive frunchise.
The disinict court athinad but reversed s damages swurded
include the bolder's custs of operation.

Sowhern Gulf Utlltiles Inc. v. Mason, 160 S5.2d4 138 (Fla.
1964) 15 cited by the city for the brosd propos:tion thut the PSC
bas uo sutbunty whatsocvor over utilitics operuted by govern
mental agencies, Mason must be read more narrowly. In Mason,
& private company with an exclusive certificate issued by the PSC
sought the PSC 1o 1ssu- & 10p order for a mun:cipal wility which
wnvaded the priveto Cud., dny's scrvice area. The PSC disimssad
the privats company's complaint on the ground: (&st the PSC had
29 wuthonty W restrewn & governmental sgeacy fiounvading the
~rvice area of the private company. The supreme court agreed
faiospecit oo vopoted it did not rule va the nphts of the parties
-"IH\ETZ cre bewng hit gaied 10 an action fur injuactionn th:
sirewt cowin which was 6ot the subject of the np seal. Thus case
presents no questios as o the PSC's suthonty, as disunguished
from the circuit court’s subje:t matter junsdiction, Lo restrain the
sty from wnveding the pnivate company's area.

Although povernimental utilitics are exempt from th: authonly
-1 the PSC this docs not moan that the governwental wi hns the
shonty W .nterfere « Lo Jhts greated a prvute wiliy comypa-
i by the PSC. The PS¢ “ificaies ssued ot Tricete compa-

« represend 4 valuable oty nghtand the o s Gat autho-

nter eee gt ceexiste g nghts v thenere sl e

quant aanexstion of a m of the pnvate company s teritory.

The municipality srgues that the tnal court emed u
flading as a matter of Jaw that the certificatas 1ssued Lo the privai.
utility company granted an exclusive nght to provide utilitics
the servico teimitory because the certificates as issued do not v
the word ‘‘exclusive.’’

In this case the PSC issued the private utility company certif
icatss of necessity suthonzing the privalc ullity company .
provide the ic with water and sower 1o the questioned ten:
tory before the muc cipality, which has the gensral legal author
ity 10 provide siumilar services within its musicipal limits, an
nexed the area. The privats utility company not only bad the pno.
legal right but, more mpoﬂanﬂm also had the ability to meet it

to provide such parvices, statutory schame of Chap!t..
367,% as well as the concept of a public utility, eavisions that t*..
nght granted by the PSC to a private utility company is exclusiv.
1o tho extent that such company bas the ability to promptly pru
vide servioe to the public within its franchised temitory.

The cssence of the concept of utilities serving the public is tk.
1t is in tho best interests of the public that the ectities, goverame
wl or private, providiag utilily services not be tted Lo com.
pete as 10 rates and service and that each eality be givena an exclu
sive service area and monopolistic status. This unusual economu.

ndvm’vilgimuuljhtyincm free markst economy in ca
chango for the utility relinquishing its usual right o delermune W.
level of service it provides and 1o sct 1ls own competilive naic
and submitting those two matters (0 a governmental authont)
which regulaics the quality of servics Lo be provided and ee.
rates (o provide the utility a reasonable returc oo its investment
The term public utility implics a public use with a duty oa &
: ty to ssrvics the public and treat all alike. See
3 C.1.8., Public Utlliries § 2 (1983) and 78 Am.Jur., Wares
works and Water Companies, §2(1975).
Territorial rights and duties relating to utility ser.ices ¢

between tive suppliers are moro properly defined an.
dd.inuhrl:?:minimuvc implementation of clear logislatic
than by judicial resolution of actual cases and coatroversic
resulting from the lack of clear legislauve direction. Huweve.
the pioblem is currcaly s controversial political matter 12
State of Flosida and in the shsence .f clear legislutive 1at
courts musi resolve individual disputes by Lhe applicalon
principles which appear to best serve the public and to be fair s
qunngll:. to legiimats competing interests. Soms such pancipl:
are:

(1) lo Flonda the Lasis for the nght ol buth , = 3 ental e
private eatities 10 provide utility services v the pul.iic 1. 4
and the {ranchiso right of cach is equal and sesther catit) . ~
se, supenor-oriafesor to the other.

(2) A franchise granted (o an eauty, eicher governmenial .
private, authorizad by law to provide utility service Lo l.be;;bl. !
may be exclusive as Lo both type of service and lomitory. See, .
Joe¢ Natural Co. v. Ciry of Ward Ridge, 265 S0.2d 714 (Fla. |.
DCA 1972), cerv. denied, 272 So.2d 817 (Fls. 1973).

(3) The nght (fmnchise) to provide utility services w U
public carnies & coocomutant dui: o promptly and effic.ea
provide (hose same services. See, 73B C.J.5., Public Urilu.c
F2(1983).

(4) The right (franchise) o provide utlity services 0 L
public in » franchised territory 1s inheseutly subjestio, and cui !
tronal spon, Lhe-ability-of (be franchise holder 0 promplly a:.
efficicatly moet its duty 40 provido such-serviees. Soctl.
367.045(5)(a), Flonds Statutes.

(5) Whea a public service eatity, whether governmental
private, bas a prior (earlicr scquired) legal nght 1o provide se.
vices 1o u particular territory bul docs not have the present abili(
to premptly sad efficiently meet its duty to do so, the public
entitled to be served by some other public service cauty wh
Jocs have the present ability to provide the needed service &
thoaph the legal dmm of right of the <econa entity o provi.
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~h services s secondary 1 tme praonity o the prion legal nght
of the catity without the abiluy.’ ‘

(€) When esch ol tw public sazivice ulility sutitics, whelhas

govemmental -or pnvale, bhave u lcgal basis for thr claim ef «

nght 10 provide symilar services 1o the same temitory and cach-
has the present ability 10 promptly and efficienty do s0, that-

entily with the earitesl «cquuied (prior) legal nght has the exclue
sive legal nghl 1o provide service in thal temitory without intete
ference [rom tae solity wiu) tue latcr acquited (subsequeal) clain
of nght.

AFFIRMED GOSN "N, 1,
sents with upune 0

e Ciy wi W Far
(Fia S1n DCA 196 i tuu . ncld Gial where & Sy dd ok heve the present
ability 1o serve the piblis the ity had no legal nght 10 provent s privile comgs-
ny ceruiled to provide services 1o an srea within the city's Wrmisoris! limi,
from serving the public where the pnva's company had the prescnl capabiiny 1o
provide sarvices.

Secton367.011 1), Florda Satuiws, | rovides:

The Flanda Public Sesvics Cumursssion shail have extivsive juusdiction

uver cach yulily with reapzct 10 1o authonty, service and mles

'Cay of Wintor Park v Southerr. Smien Utilitien, 540 S0.08 ' 78 (Fa. Sus
DCA 1v89,

coacurs. HARKIS, 1., dis-

wuhiern Staer Utilines, Ine, 540 §5..23 178

(HARRIS, J., Dissenting. ) | would like to coocur 1o the majant)
opininn because [ belisva that the regulatory scheine devised by
the i1l vourt wnd approved by the mayority 1s faircr than the one
enw ' . by the legislature. Under the majonty's walor and waslte
water sysleis plan, the franchisce 13 given an exclusive arca
which cannot be eacroached upuon by anyane so long us 11 services
or is capable of servicing the area. Unfortunatcly the legisiative
plan s diferent and I behieve conurols.

Under chapter 367 theru is no suthonty for the Public Service
Commission 10 grunt an ciclu<ive franchise area. The ceruficate
wn thiy cuse does not purport to grant un exclusive franch:sc ares.
The commussion grunts exclucivity by luniticg the number of
[ruachises ip sniy given arce. (Lerewn, of course, iics the prub-
lem A govenuaental ayency, such as appellant, 15 exempted
from the junsd-ction of the Public Scrvice Commiission o sup-
plyiny water and sewer services withmn 1ts corporute huuts. The
subject preperty hus nuw beca unncaed at the request of the
property owner and is part of the municipality. The rounicipality
may now scrve the area witbout a permrut from the Public Service
Conurussion. If it is to be prohibited from proceeding to provide
service, it must be under the sinctures of section 180.06.

To preclude appelluat under this secuion, sppellee must be
actuully operating withun or wdjacent to the unnexed ares. Such
bas not been shown in this record. Ability or capacily o operate
in or adjacent 1o the mnnexed area is vot sufficient, under this
statute, (o deay the municipslity the right to extend its water and
scwer lunes.

The majonty belicves, &s | co, thal one who makes an wnvest-
meat 1n reliance on x centificate daseryes econonuc protection.’
To provide this protection the majonty recognizes en exclusive
franchise urea. This, however, psrmits the Public Service Com-
MUSSIVA, by grinling a servics urca v u prvale cosnpaay, eved
within the municipality,’ (o exciude futuie municipal develop-
meat. Taus indirectly pe:inuts the Public Servive Comuntission 10
regulate tho service and seovice arew of lie 1aunicipslity cootrury
1o the express exemphion coatainsd in the statule

I'would REVERSE.

'Lurgs Uisl Uie | Meclion anou.d vumie (rom Uis lngislaiace
36T 21 Pla. St (1989

Toris—Neglligence—Autoroey s fees wnd costs—Phaat ! recaiy -
Ing vorict w wimount at beust 25% 1o.s Weun viler of | Ldgmen
Amount of judgment obtuined by plontiff mecan Cinouat

Judgment for damages awarded by m_v for the cause of uclica
belug tried and does not includs taxable costs or uttoroey’s fees—
Whea :‘ui-ul fallsd to nccept first offer of judgment within
thirty days, plaintiff became subject to potential liability for
defendant's costs and atiorney’s fees as provided by statule—
Potential Uability was not affected by defendant's second offer of
judgment or plaintifi*s subsequent demand for judgment—Fact
thot iosurunce company or other third party pays or advance
costs or fees to dﬂr::m does not preclude defendant from
cecoveriuf costa and sttorney’s fees—No fault threshold—Jjury's
finding of no injury not contrary 1o manifest weight
of evidence—No abuse of discretion ia awardiug pluiatiff cost

sitendant (o preseace and reporting of court roporter st indepen-
dent con ry physical examinaton—Deicndunt’s right to
sttoraey's fees extends to those incurredon appeal

RONDOB MARIE WILLIAMS, Appellsnt/Cross-Appsiles, v JEANNINE O.
BROCHU, pellant. Sth Disrict. Case No. $0-370. Opuuoa
filed April 25, 1991. Appeal from: the Circuit Count for Oraage County, Pred-
erick T. Ploiflar, Judge. Brent C Miller of Jacols & Goodmen, P.A., Alu-

MWWMI Falstad of Qumey &
Handiey, P.A., for Appellos/Crom-Appellan.

(COWART, J.) This case involves an interpretation of section
768.79(1), Flonda Statutes (1986), ' whick provides us follows.
(1)(@) In any action to whick this pan applies, if a defcudant
flics an offer of judgment which is not accepted by the plaucusd
within 30 days, &u ::tl“:ndm shall be eatitled 10 recover reasoa-
able costs and attorzey’s fees incurred from the date of filing ol
th» offer if ke judgiacut obtained by e plaiutlff s at least 25
pe-cent less than such offer, nod the court shall set off such costs
and attorney's fees against the award. Whe:e such costs and
. torney’s fees total more than the judguwrent, the court sball eater
ju. zment for the defeacant against the plantifl for the amount of
tke . osts and fees, iess the wmount of the plunufls sward. If u
plainii¥f filas » demand rotjudgnu which 18 0ol accepted by the
defendant within 30 days and the plaictff rocovers a judgment in
a0 woount at least 25 percent greater than the offcr, be shall be
eniiied 10 recover reasonable costs and altorpey's fees 1ncurred
from he date of the filing of tho demand. If rejected, neither an
offesr nor demand is admissible in subsequent liigalion, excep!
for pursuing the penalties of this section.
(v) Any offer or demand for judgment mude pursuant to this
section aball ot be made until 60 days wfter filing of the suuL, and
may not be rccepted later than 10 days before the date of the Lriai.

THEFACTS

Pursuaat to the above statute, the defeadant (appellee Brocky,
oo April 27, 1989 (a date more than 60 days afier suit was filc_
filed an Offer of Judgmeat for $2,000 which was never acceptac
by the plaintiff (uppellant Williars) On Dec -.c: 4, 1989, 1he
defendant filed a socoad Offer of Judgment for § /500 which wa .
never acceplod by the plamntiff. Oa December 13, 1989,
plunuff filed 2 Demand for Judgment for $12,000 which the
defeadant nover accepted. The jury tnal began oo January 2,
1990, and resulted in the plainuif receiving a ner damages awurd
of $1,200.
THE TRIAL COURT ACTION

As found by the tnal © .1, the defendant’s costs and the
defandant’s sttomey’s fees . urred afler the Jaie of the filing of
the first Offer of Judgment wers §1,900.30 and $6,400, raspec-
nvely, totaling $8,300.80 whle the amouct of the plantfi™s
damages award ($1,200) and the plunufi’s costs (per section
57.041, Florida Statutes) of $364.50 incurred prior to the date of
the filing of the defendant’s Brst Offer of Judgment on Apnl 27,
1989, wuled §1,564.5C, resulting in & net differsace of
$6,736.30, for which amount the tnal court entered final judg-
mznt in favor of the defendant.
THY 'SSUES ON APPEAL

" ne plaintiff sppeals and the defendant . ross-appeals. The
partics argue for conflicting interpretations of the statute by

anmlogies relating o Flonds Rule of Civil Procedure 1,442 aad
prncipes of Lcinract law cnvoiving offers, effect of second




STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BETMAR UTILITIES, INC.,
Petitioner,
VS, CASE NO.: 91-1159

CITY OF ZEPHYRHILLS and
PASCO COUNTY,

Respondents,
and
PUBLIC SERVICE COMMISSION,

Intervenor.

/

ORDER GRANTING PETITIONER'S APPLICATION IN PART
AND DENYING SAME TN PART

THIS CAUSE came to be heard beiore this Court on the
application of the Petitioner, BETMAR UTILITIES, INC., to amend
its initial certificate of authorization to include additional
territories to be serviced and upon the evidence presented, the
Court FINDS:

1. That the CITY OF ZEPHYRHILLS and PASCO COUNTY did timely
object to the Petitioner's application.

2 That PASCO COUNTY was duly noticed and failed to appear
at hearing and has therefore waived or withdrawn its objection
and finding the CITY OF ZEPHYRHILLS did appear to oppose the
application and the PUBLIC SERVICE COMMISSION was present as
intervener.

3. That the CITY OF ZEPHYRHILLS and PASCO COUNTY had
previously entered into an Interlocal Agreement delineating
utility service areas between the COUNTY and the CITY and that a
portion o©of the additional territory sought to be serviced by
BETMAR UTILITIES, INC., 1is within the area delineated to be
serviced by the CITY OF ZEPHYRHILLS and that extension of



BETMAR's certificate of authorization to include such areas would
not be in the best interests of the public, would violate an
existing Interlocal Agreement between the COUNTY and the CITY and
would be violative of the Comprehensive Plans of PASCO COUNTY and
the CITY OF ZEPHYRHILLS. It is now hereby

ORDERED and ADJUDGED that the Petitioner's application 1is
hercby granted to the extent that areas sought to be serviced are
not within the area delineated to be serviced by the CITY OF
ZEPHYRHILLS, pursuant to its Interlocal Agreement with PASCG
COUNTY. It is further

ORDERED that the Petitioner shall provide a modified legal
description within twenty (20) days of the date of this agreement
which shall exclude such areas. Respondent or Intervener shall
have twenty (20) days from filing of such modified legal
description to object to ites form or content, If no objection is
raised within that time, this Orar and the modified 'loqal
description shall become final.

DONE and ORDERED on this . day, of June, A.D., 1991.

e

VERONICA DONNELLY

Hearing Officer

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399

Copies to:
THOMAS P. McALVANAH, ESQUIRE
SCOTT L. KNOX, ESQUIRE



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BETMAR UTILITIES, INC.,
Petitioner,
vs. CASE NO.: 91-1159

CITY OF ZEPHYRHILLS and
PASCO COUNTY,

Respondents,
and
PUBLIC SERVICE COMMISSION,

Intervenor.

/
ORDER DENYING PETITIONEF'S APPLICATION

THIS CAUSE came to be heard before this Court on the
application of the Petitioner, BETMAR UTILITIES, INC., to amend
its initial certificate of authorization to include additional
territories to be serviced and upon the evidence presented, the
Court FINDS:

1. That the CITY OF ZEPHYRHILLS and PASCO COUNTY did timely
object to the Petitioner's application.

2. That PASCO COUNTY was duly noticed and failed to appear
at hearing and has therefore waived or withdrawn its objection
and finding the CITY OF ZEPHYRHILLS did appear to oppose the
application and the PUBLIC SERVICE COMMISSION was present as
intervener.

3 That the CITY OF ZEPHYRHILLS and PASCO COUNTY had
previously entered into an Interlocal Agreement delineating
utility service areas between the COUNTY and the CITY and that a
portion of the additional territory sought to be serviced by
BETMAR UTILITIES, INC., is within the area delineated to be
serviced by the CITY OF ZEPHYRHILLS and that extension of
BETMAR's certificate of authorization to include such areas would
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not be in the best interests of the public, would violate an
existing Interlocal Agreement between the COUNTY and the CITY and
would be violative of the Comprehensive Plans of PASCO COUNTY and
the CITY OF ZEPHYRHILLS. It is now hereby

ORDERED and ADJUDGED that the Petitioner's application is

hereby denied.
DONE and ORDERED on this day of June, A.D., 1991.

VERONTCA DONNELLY

Hearing Officer
Division of Administrative Hearings

The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399

Copies to:
THOMAS P. McALVANAH, ESQUIRE
SCOTT L. KNOX, ESQUIRE
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