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Dear Ms. Donnelly: 

Please find enclosed Written Argumen~ on behalf of the City 
of Zephyrhills in oppoaition of Betnaar Utilitiea • Petition to 
extend its ser vice area. You will note that I have enclosed two 
(2) proposed final Orders, which address o~r alternate poaitiona 
regarding total denial, or in the alternative, modification to 
delete that portion of the property from Betmar • s application 
which is located within the City's delineated service area. 
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Enc losures 

cc: Scott L. Knox, Esquire 

?tc~ 
VAHAU, ESQUIRE 

DOCUMENT NUMBER-DATE 

05i62 JUN -5 131 

FPSC-RECOROS/REPORTu.G 



STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BETMAR UTILITIES, INC., 

Petitioner, 

vs. 

CITY OF ZEPHYRHILLS and 
PASCO COUNTY, 

Respondents, 

and 

PUBLIC SERVICE COMMISSION, 

Intervenor. ____________________________________/ 

CASE NO.: 91-1159 

The Respondent, CITY OF ZEPHYRHILLS (hereinafter referred to 

as the "CITY"), herein files ita Written Argument opposing 

Petitioner's, BETMAR UTILITIES, INC. (hereinafter referred to as 

"BETMAR") Application to Amend ita Certificate of Authorization 

to include additional territory outside ita initial certificate. 

References to the transcript of the hearing shal l be made by 

designating the letter "T", followed by the page or pages upon 

which the particular testimony can be found. 

References to the "northern area in dispute" will refer to 

that area located northerly of BETMAR'a existing service area and 

immediately south of the Geiger Road right of way. The "southern 

area in dispute" will refer to that area south of BETMAR's 

existi ng service area a nd north of State Road 54. 

ARGUMENT 

I. BETMAR 'S APPLICATION FAILS TO CORPORII WITH THE APPLICABLE 

STATUTE AND RULES: 

Florida Statute 367.045 (2)(b) atatea that the applicant 

provide the information required by the C~aaion'a Rule. The 

Rule in quest ion, 25-30.036 (1) (d) requires that the applicant 
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provide evidence that it owns the land upon which the treatment 

f acilities are located, or at the very least, has a long term 

lease (such as one for 99 years) • The testimony and exhibits 

establish that BETMAR has dismantled its former treatment plant 

and at this time, owns no treatment facilities. (T-33). RETMAR 

relies solely on Pasco County for treatment service and operates 

merel y as a collection agent for the County. 

It would appear that the Public Service Commission • s 

rationale for requiring the applicant to provide proof of its 

o wne rship or possessory right in a treatment center is to assure 

that the utilities customers will enjoy an uninterrupted service 

for a significant period of time. In the Instant case, the 

evide nce shows that BETMAR merel~· has only a 25 year Bulk 

Transfer Agreement with the County, l Petitioner's Exhibit 3). On 

Page 9 of said Agreement, the Counv ' has reserved the right to 

act in the best interest of its own customers. Writer 'would 

sugge st that said provision is tantamount to a "bailout" clause 

if t he County reasonably concluded that the treatment capacity 

uti lized by BETMAR was neede d for County customers and could 

resu l t in t he ceasation of the Bulk Transfer Agreement. This 

arrangement does not meet the requirements of the Public Service 

Commissio n • s applicable rule. New customers should have the 

s2curity of a utility with its own treatment facilities to assure 

proper land management and growth. 

II. GRANTING BETMAR' S REQUEST FOR AN AMENDED CERTIFICATE OF 

AUTHORIZATION IS NOT IN THE PUBLIC'S INTEREST: 

Flori da St atute 367.045 (5)(a) bestows upon the Commiss1on, 

discretion to grant or amend a certificate in whole or in part or 

with modifications in the public's interest. The public interest 

in East Pasco County would not be served by granting BETMAR • s 

application . Zephyr hills City Manager, Nick Nichols testified 

that the CI TY has 2~ million gallon a day capacity wastewater 

t r eatment a 1d has adequate revenues and capacity to serve the 

area (T-61) . Nichols also testified that the City of Zephyrhills 
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has already in place sewer and water facilities immediately north 

o f t he northern area in dispute at the Silver Oaks Planned Unit 

Development and immediately east thereof at the Wedgewood Planned 

Unit Development . (T-58). Nichols testified that the CITY 

intends to complete the loop and connect the two plan 

de velopments and that said loop would run through the northern 

disputed area. City Manager • s testimony was that the CITY had 

delayed the completion until the COUNTY had completed the 

acquisition and design of the Zephyrhills West By-Pass. (T-73). 

Nichols also testified that the CITY had adequate resources 

and capacity to serve the northern disputed area. (T-72). 

The City's Manager also testified that the CITY servicing of 

the northern d i sputed area wculd .1elp to insure proper growth 

management and avoid strip zoning. (T-66, 67). 

Write r would submit that it is t n the public's best interest 

that the time, energy and monies expended by the CITY to date in 

an t i c ipation of connecting the loop through the northern disputed 

area and its desire to insure reasonable growth management are 

items by which the public is best served if the applicant • s 

r e quest is denied, particularly for the northern disputed area. 

I I I • GRANTING BETMAR' S PE'l'ITION WOULD DO VIOLENCE TO THE 

COMPREHENSIVE PLANS OF BOTH PASCO COUNTY AND THE CITY OF 

ZEPHYRHILLS: 

between the 

for providing 

CITY. Such 

Respo ndent 's Exhibit 1, Interlocal Agreement 

CITY and t he County, delineated service areas 

utility services between the County and the 

agreements are not only allowed by statute, but encouraged. (See 

Florida Statutes Chapter 163). It is the intent of t he Statute 

and the purpose of these agreements to assure that local 

go vernment units make the most effici ent use of their powers by 

coope rating in area s of mutual advantage. In the Instant case , 

Pa s co Co unty and the CITY have cooperated to delineate servic e 

a r e a s a nd to a void duplication of services. The northern area in 

d i spute is within the CI TY • s service area. The Comprei~ensive 
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Plans of both governmental entities acknowledge the Interlocal 

Agreements and reaffirm f'ach entities intent to abide thereby. 

Granting of the Application to expand BETMAR's service area would 

diminish the effectiveness of the Agreement and also potentially 

cause the County • s breach thereof. Granting any breach of the 

I nterlocal Agreement would be in contravention of the CITY's and 

County's Comprehensive Plans. BETMAR has acknowledged that the 

County and not BETMAR will service the treatment needs of 

customers within the areas sought to be included in the 

e xpansion. ( T- 37). Insomuch as the County has agreed not to 

se rv i ce those areas, unless the CITY fails or refuses to provide 

such service, BETMAR's extension and delivery of wastewater to be 

t reated by the County would constitute a breach of the agreement 

and therefore violate the Comprehe•,sive Plan. Florida Statute 

37.045 (5)(b) mandates that the Cc mnission consider, but not be 

bound by the local Comprehensive P~ an of the County or CITY. 

While not controlling, Commission should deny the request because 

i t does violence to the local Comprehens1ve Plans and is not in 

the best interest of the public. 

IV. THE CITY HAS A LEGAL BASIS FOR CLAIM TO TBB DISPUTED ARBA TO 

THE EXCLUSION OF BETMAR: 

The Fifth District Court of Appeals recently considered a 

c ase with striking similarities to the Instant case. In City of 

Mt . Dora, Florida v. JJ's Mobile Homes, Inc., (Case No. 90-733, 

5DCA, Opinion filed 4/25/91, Mandate 5/13/91), the Court held 

th a t t he Public Service Commission's granting of a franchise is 

exclus ive a nd subsequent an;exation by the City does not give it 

the right t o extend servi ces to an area. Recognizing the 

fi nal ity o f a certi f icate granted by the Public Service 

Commission , t he Co urt pronounced a test that Courts should follow 

when c a lled upon to resolve disputes between competing utility 

interests . Beg i nn i ng o n Page 1117 of the Opinion, and continuing 

through Page 1118 , the Cou ct e stablished six ( 6) principals t o 

go ve r n such cases. The sixt h pr i ncipal announced by t he Court is 
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of p a rtic ular interest to this cause. The Court stated: 

Whe n each of t wo public service utility entities, whe the r 
government al or private , have a legal basis for the claim o f 
a right to provide s i milar services in the same territory 
a nd e a c h has the prese nt ability to promptly and efficie ntly 
do s o , that entity with the earliest acquired (prior) l e gal 
righ t has the exclus i ve legal right to provide service in 
t hat te rrit ory without interference from the entity with the 
l ater a c quire d (subseque nt) claim of right. 

In t he Instant case , t he CITY has acquired through the 

Inte rloc a l Agreement with t he County, a legal basis for its claim 

to se rv ice t he no rthern and southern disputed are as. The 

no rthe r n portions c laim is primary, because the CITY has a r i ght 

o f fi rs t re fusal; t he southern disputed area is c ontingent upo n 

t he County ' s refusal to s e rvice therein. Writer expect s t hat 

BETMAR wi ll c laim that it should n~t be bound by the agre eme nt , 

because it i s not a party thereto. Under normal circums t ances, 

this argwne nt mi ght prevai 1, howe" ..,. r, in the Instant case, the 

a rgument f ai ls, because BETMAR has "hitched its wagon• to the 

Coun t y by 

facilit i es . 

exclusively utilizing the County's treat me nt 

There fore , BETMAR should be bound by the Coun t y's 

p r ior agreeme nt and abide the r e by. This is part i c ularly t rue o n 

that po r tion where the CITY has the first optio n to s e rv ice a nd 

the terri tory is l ocated wi thin the CITY's de line a ted uti 1 it y 

serv1ce area. 

CONCLUSION: 

The CITY' s po s ition is in the alte rnative. The CITY 

believes that t he a pplic ant ' s r e quest to extend services s hould 

be denied al t ogether , because i t f ai ls to confo rm with the 

appl1cable Rule , by fai l i ng t o pro vide evidence that BETMAR meets 

the require me nt t hat it own s o r has a substantial lea se ho ld 

i nterest in the l and upon wh ich the trea tment facilit ie~ are 

located . In addition , the CITY has a pr i or c laim o n both the 

northern and southern areas i n di spute , pursua nt to the 

Interlocal Agreement between the Count y a nd the CITY . While t he 

claim is stronger on the nor t hern area, the claim o n t he sout hern 
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are .:. , nonetheless is a vested interest although contingent upon 

the County's refusal to s e rve. 

In the alternative, the CITY would argue that the 

applicant' s r e quest be modified to delete the northern area i n 

dispute . In addition to the arguments advanced above, the 

rationale for deleting this area would include the fact that the 

inclusion of this area is incompatible and inconsistent with the 

Co unty and CITY's Comprehensive Plan, would constitute a breach 

of the existing Interlocatory Agrfte.ent between the County and 

the CITY and that the CITY has a prior and superior claim to the 

northern area in dispuLe which should be recognized, pursuant to 

the City of Mt. Dora, FJ~~, supra. 

I HEREBY CERTIFY that a t - ue and correct copy of the 

foregoing has been furnis hed by t egular u.s. Mail on this 31st 

day of May, A.D., 1991, tos SCO .~T L. KNOX, ESQUIRE, 28870 U.S. 

19 N., Suite 230, Clearwa ter, Flor ida 3 '•621 and Florida Publ ic 

Service Commission, Fletcher Building, 101 East Gaines Street , 

Tal l ahassee , Florida 32399 and the original to: Veronica 

Donnelly, Hearing Officer, Division of Administrative Hearings, 

'I. ae DeSo~o Building, 12 30 Apalachee Parkway, Tallahassee, Florida 

32399. 
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VJS11UCT COURTS OF APP6A.L 16 nw ouu 
----"" -- .------- ·-
~~-uwul lu"-:-Sean:h· MDd te""r .... AJ~peUat.e ~ourt hiU jurU.. 
...._11..,o '" '"'"" auta'l al)pelll from o.:dtr aran&iaa modo•' to 
4D~Diil>l count of IAioi'1Jlatioq-Do&&hlt jeopordJ-TrW court 
pr11~~rly ddmisMd &rusd tbdl count OA ~rouacl Cbat it could DOt 
:Jt proved ~U.out t:St41bUshlQI t!w same IIK&I 111 would be ~~etu­
-.£1' in l>ruvU14: tbe dea~tDtl ot ofrWM vf oh&atnJ"' property i.D 
rrturo fur worthleaa d\odu char&ed iA rtmaU.it'l t owats of 
uJorl!lllUOD 
).AT£ 'JP I' LOklDA , Appot:&nt, v t.l014A \'ANL>ti.IUW.T SMrTH. Ap­
.,.1,.: ) UI Dolll\t l . c ... No 89·12lll C\r•~ fll.d ~·nl 2.5, 1991. Appul 
;,.,,. 11:1 Cll\:uil COlli\ (or LAke r..,...oly, l!frit W. ~r.oo. Jr., J.,d,a, ~n 
~ a..uc,.,..orlh. A~> o.n-,..1, Tallu.-. a...t Jvd1 T• ylot a .. .n. A. .... 
., r.r -'"~'"'•> G.:o..:tal, Dey...,.. iiNJII, (or Apf cllaal. r • .,., B. C~b""fl. 1111111( 
pd w J or. al>d M•chut S . RocU., A.ni~l Pubtio Dcf•n411, o.,, .. ,,. s .. ch , 

,, , Avpel < ( 

OPI~- 10 ' JN MOTION FORKliHbAAING 
(Oti~LD&I Opiwooat IS F.L. W. D186.S} 

1HARR!S, J. ) TbU matLer wu origi.DJ.lly dismiued for laclc ~( 
J'-' nJo, trou bec&~AN il wa. •o ap~l from .n ordet t:r&nlios • 
mor.un rathc:r ili111 from ao order apo.;.fically dismiuin' a COUUI 
of tt,c lllfu Jm&llon_ St~ R.Uc 9 .140(c)(1XA), Rulof of Appcllau 
~ ~ure . H<:Moever, on the a<&thoricy of Stt~U v. StJIIjl~. 574 
s.., :J 1207 (Fla. Sl.b DCA 1991), we araA& ttl:.Mrinf aarJ with· 
dra"'· our oriainal opinion, ~no l.bat we hive J~tUdiction 
w d proccc4 on tho merits. 

Oo OcLObea 23 , 19811,1 Moua Smith paned •vrthleu oboc4u 
ro Sean in utbt.DJo for rnerchaudi10 havi!JJ a vaiuc in cxeesa o( 
\ Sbo .,...... char~ed w.lb l'.ott! grand thc.l\ and obtaininJ prop· 
, .... rc:rum (Jr wonhl~ ch«:u. The trial court dlamlt.Md tho 
~rand theft cour1l bwau..o u " cou:d oot bo proved without uu..b­
:·~h t r,~ tho same: facu lUi would bto necessary io provina the eJ. 
m:nts of lbc: r~mairun~ counts u( the lllformacion_ ''We •.:roe ao-J 
ath rm. 

Tho &ate conteodi lhat sin~ eacll offcnK containa datfercol 
r!o:men~ tho diamWa.l wa. unpropoc. ll iii ttue that tho worthJMa 
cbed: to;.wu rcquira proof that • chock. wu U:lvolvod io the of· 
fen~. But this same elemt:ol call wisfy the moao ieMral element 
o.t theft: ''obtM.ios . . . the pr.:>peaty of another with lb~ ir.tcot to . . 

1ppropnate tbe prupc:rty to Ills own use or 10 the LLSe o ( any 
f'CtlOB not CJllltled lhcretc . · ' Tho lbd1 c:lcmwt i1 not l.llft'crc:nt t., 
:he ><n>u :hat It distint~ui~bc:. lheft from obuunin~ p10p6rt)' au 
rc:u,., f J 1 "worthleu chc..J.::. it u mer~ly more indusivo Oblaw· 
.n~ r ·ll jl<: tt)' i c rcNm foe I 'WOtl.~i~l Cbe4·k wi/l tJ/I~ UVJ \.'\)DSirtUtll 
.r., .. l,e..ause rh~ mor~ S"'~raltlu>ft eleme.nJ subJ,,.;,u t}l ,. miJrc 
1? tt • 'i · rrhlc·..ss cluck t lune111. We a~rcc lhat double: jeopardy 
~, ' · . FtOsccutmn for thu u me offen~e . 

._ 

' ~ - AUKSCk U\0 GRlfflN. JJ ., Clln~ur. l 

. I , J' lvnJo S~'-'tcl ; 1 98~) .. nd "'"' CJro .... m ,. Soau , SIS 
1M i , ~Ot'\lf. rola 

• • • 
1:" mwaJ ~w--Se&rdl uod ~b:ur._Appdl~ttt Cl>urt htU juri..\· 
0; u.>n O\ltr W~te'a 11ppwl fro&D order a:rA• lin:: 'u"tiun to )U~ 
P US-'HfiCtr la<:ktd ~lll.icJ rewoa tu Itt · dtftodant wburn bt 
~bwnrd "Dlkinl: n.imlessly tbrLruiJh ruuli pur&Un(: l\11 \•I :1e cQr· 
'1 '111: unpackogcd camc"rdcrmoua1td oa tripod 
~t 0 F f LORm.a., Appollan&, v . TAM8EAt.AN~ DAVID MOODY. 
, Ike Ill> Oo••oo. Cu.: l'lu rJ. )931. 0piruontilc4 Apri12S,1991.Appui 
1.:: ,~'• Cor:uu Covn ft.t ~<.•u""'le C~nty, Jtol>en B. M~ONIIH' J104,.. 
....... ; llutt.,..,on/1, Atoon .. ·· Jonenl , Tall.t~a ..... Ul4 011\'rd $ . Morwu. 
~ .... , L.. ~1'-tnoJ C.n.nl, O o11on.t lkach, f.w Appall11>~ . J•·~• B Oo.,aocr, 
~. r,.,~r . .ncS Mt~l.ool S I:M< I:er, Awtol4t14 Jlubloo O.h: A.Ic<, Oa)IOQa 

'·· "rptr ~a • . 
. OPI NION ON MaTJON FOR REHEAR! NO , • .,. R '\.o,; ,.:s, J ) Thta matter Wab OOiLnal!)' dilicr.Jb! ..J ', 1 j ~d; •I 
-.. • ., · ·~n ~uso 1t """U 111 .tpp<-~1 from an , .· J .·r t; t ..n. 
, ,_;" ' •tl;~r !tu&n i cou1 w1 urJor 1~olicA!Iy uppr~.)ll\~ . . 

.• • ~.~~ 1\ .. le Ci . I 4C\.)l I)CHl. Rules of Appe.t .. t-: Pr, . ~.._: ._. · 
,, th.: JUthorrt~· oo' StUll! \1, s.!~:'"' 57~ So. 

(P1a Sth DCA 1991), ~ rcins&a&c ~ a.ppt.al and'""' roho&z­
inJ, ~ tba& wo have jwudkUoo and protCIOd oa the mer· 

'"· Oftl~er AA&ouowlkj of the Alcamon~.e Spritla• PolK:c Depart· 
nleDt, white oo •·mall patrol," obMrved Tamborlaao Moody 
wallu.na aimleAly tbrouab lbc parkin~: lot with 111 WJpacUico.! 
VCR camcollSet mouoJod to a lripod over hia abouldcr. There 
wer6 oo pm &a~• t 1tacbed to tbe camcordc:r, bul Otficc r 
AA&oaaw.ki cUd NO plutic oo tbo l•a• I){ tho trip..--.d5. Alt!wu~b 
Lt. O.Sc.er had DOt be= adva.»i that a ~rdor b..d bcc:u .w · 
loa, M ~ JUtpiQou.l boca\&IC of lb. Jade of pedc&J••' I · H~ 
coafroot.C Moudy, dinx:&cd him 10 pla.:e ~. c.amcorcS.az ou lh• 
ctunk of t.ht polio. vebicl., aad ciem&ndod idcch6catioo. A wm· 
putcr ~:bock rtVMlecl that Moody wu Wlllllod oo a fc..lllD)' Uwic 

Moody wu artiiCed 011 tht (tlooy 'WaltUI aud, aftlt it ~ 
c:oafumod cUI &be c:amool'der wu ic fact s&olcu, c.barJod wru: 
JtaDd &haft. l'be c.riaJ juda• dt&eruW.cd &be& Moody'• do&awou 
wu noc bued OG reuocaablo swpicioo aDd auppreuod the evi· 
dC~DU. We •t,..lbat thi• wu a deleatioo and DOC merely a 51rcc:t 
encounter aod fw1bu •¥rcc lha& it wu ampropet. 

Aula&ld in RonvutJUo v. Szalt, 365 So.lJ 220, 221 (Fla. 4tb 
DCA 1971): 

rTJhe otfiC:Ifl had oaly a ''bll~h" (a!tbOU£ll a aoo4 OM U • 

cuC'Md out), ~ Ia, a "b&:e" or "ulllwDdu '.' .u'Plc:~o l.b .. t 
ICNM&blq wu wroq, wlakb is ul..,.ly n<11 NtfioteOt 10 valida&t • *' .... .S...G&ioa. 
Perbapl eanytna an un~ carnconSor ""'" ono·~ 

&boulder in a peridn& lot it unu.ual . But tbe mere ...rryin1 of ov1 
• apeckaaod pui'Ch.u. <P-thape afLtt buyiD¥ a ftoor sampla o, 
vcrif'yil'\ the coo&eota of a proviO\I.flr ,-cb~red purchuo) wtu:, 
wudorioc throuab a ~'i lot trylDi ~ remember wbere lh: 
car i• parked~ noiJIWif'y •vu a brief so&zur•. 

AFPlRMIID. (DAUKSOiaodCOWAJrr, 11., concur.) 

• • • 
Pub& u&11iUu-Wa&ar ud awu-Ttrri&.orw dispu&e btlwc:eu 
private utllity witb &:ertiDcata from P&lbl.lc Servlct Conunb.slo~o 
avtborlldla k to .Fovide uUiiues in ttrtalo &waraphicAl lerrit.r 
ry ud m\UUclpeUty•'hkh aa.auecS p-orUoo of privllle C(IOlpWI) ' ' 

sen· ice ap._cuy il DOt .whorlud Co lAurier~ "i&b pr~ni.slW,: 
ri&Jlta &raa&td by PSC U> ~trh·ate cootpuy bl wen ~ub)eQUChl 
OllDtU&tJoa Of I ~D of tiM pti\lale COIII~IUI''' tttritor) ·· 
When each ollwo public Hoic.e ut!Uty uW&le.s, "bttllu ¥"vern 
mtsUal 01 privMe. )aadlf:p.l ~Ls ror ,w.aa u(. npl '-0 pr uvil!o 
a.iaallar unil:ella the s.une ttrriu>ry, and toda bat t.he ptUt-u r 
tlbilit7 to promptly ud dfttl~ntly do ~o. tht eatliy ~itb &be urtl 
t.U acquired lqal richt bcu Urt esduW•• l~aJ rid\C tD pro• ill,· 
senict in &baa l.tt'rftor)' wbllour idttrlcnnce lrOUl U.e eotity •ith 
the lakr ucquincl claim of rWht--TrWl court properl7 fuuuLI 
&hat municlpal;t7 eould aot ~ad iu wattr aad uwc:r ... ·,,,, 
liaea icto pravet.compuy's terriwry 
CITY OP MOUNT DOI.A, I'LOJUDA, AppcUa~ \1 . Jl'1 M061Ul HUM · 
INC., ....,tlltt. Sill Dla&tkt. Ca .. No. ~733 . Optn;oo llld Aprill.S, ; • 
Appul (,_ .-. Ciro:"rt Coun (or ~.AU CouNy. £mt1l C. Au!!t . Jr . h J , 
SIMrn K. DewiU and Hou.:o& E Sbon of Cnaba"'· Cl.rk., Jlobl" Joac1, ~ ..... 
IH Part. (Gt Afpc:laal . "'-"rJ M. McO.,\Iel of MIAkofr .. McO..w.l, P.A 
T .... •ro:• • l'ld llobtl1 Q. Wil"-m~ <- f v.·,u .. m~. Sllli.YI a. S~<-,., I'.A 
TaYatwo, ror Appalln . 

(COWART, I.) Tb.iHuc: iavoJvc.t a &.omLOrial di5pu1e ~ 1.! 

puvm utilil)' compuy with c.rtdicaru from tho Florida Publ .. 
S.rvico Coowisaioa (PSC} authorin~a rl w provide \Uilitiea ltl ' 
cClUUl aeoarapbiul Corritury aad a oo\lDicipahty which, "'bw­
quenllo lhe acqulaitioa by lbo privaiAI company of ita udlity fra.n 
chate, annend a pott:oo ofthe privaa. utility compar.y '1 ~etvic.r 
IUU aa.d cl&ima tho ri1h11o provide !:i~laf utility K~"'~ ra t.lt t 

o4lWCXcd pottioa of tho privaco ulllity co mp&Gy's ~· . .-Kc cc:mlv· 
. . 

l:· 19111. a pnvalel ulility company, 1J's Mo· : r')oau, In, 
( .sj.JJl 110(' hereto, plainaiffbelow) oblain:xl from .• Fionda PS< 
·~ r t : t. , J t<"~ n f nec~'t-J t) i:f:<r.lt n• the pnv·!l~ ulll o! • . ·unpVI) 111 . 
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.~bt (fB.nch.aie) to oper4tO a water I.Qd s.wor utilaiiCJ sy5tcm 
withu1a ipecitied 2eoinphicaltemtory ncar; bur outside of, lbc 
city lunltM of a munidpality (the City of Mount Dora, appellant 
harew, datMdant holow). w 1981!, the municipality voluntanly 
annexed into 1~ caty liautaa uact of I&Dd ~~of which i• withi.D 
the privato utility compaoy'j; ce:1ilied service tonitory md b~ 
ordinance approved a l&Dd d.,vc:Joper's proposal that lha munica· 
p&laty r.erve tho developer by exlaldtng the J:DUDicipality'a water 
and sewer utlliti~ i.Dto a pot1ion of the newly awDeXW area of lhe 
private utility company's ccrtificJ service ttrriloty. 

The pnvatc utility compa.ny, u plaintitJ', tiled thi• action 
aaamlt lho mUAicapality, u ckfc.odult, for a judicial detennioa­
tiuu that the pnVIII.a uti lily eomJ'IADY bad the Joaal n&bt IO pruvido 
"'Iller ami .ower ~ervi~ willun all tbc territory ~ifie.J in ita 
certaticat.os from lb. Plonda PSC and that we mwlieipahty did 
DOl halve the leaaJ nabt tO provide tM I&D» utility IUVICO withic 
tho te.rritory. The trial court "ranted aumma.ry judamcnt in favor 
of the private utiliryc:ompan~· ~tho r®llicrpality appoals. 

We adopt the) trial coun 'w nudwa ot UDGOntrovcrtc:d facu, 
concl..asiooa of Jaw t.~~d rcsulu. . Tbu tn•ll·ourt foUild the loll ow· 
LD¥ {~~.CISlO OC WlCvDltOVertod: 

I. The Pwntiff (pnVllte company) owna and hold• Florida 
Public Servico Commiutoo Ceniflc:aLIJ NuUiber 2911-W and 
248-5 &fll!ltin, tho Pla.Wulf tbo rip110 operata a waur and sewer 
uulity system w.thin a ip&ei~ territory. 

2. Oo March S, 1981, tba Florida Public Sorvlcr Commiuion 
c:11trred &Jl ordct approvioa lht IU\lanOa uf tllt for.e,o• na wstar 
and )ewer ctrtlficate• tu tho P!Aiutiffe .00 io l&ld order, fuuod 
tha.t uotice u r .. qloir~ by law birod broo 'iveo otod lbat the ISIU· 
~o: .c., of the cc:rtifioatca to lhe plgjntiff Will "io the public inler· 
Cll." 

J . Purl\liWI to that authonty, the PlaiJltitr OWT\I, op.:ruleti.Dd 
maiowna lUI 11pproved w-al~r ~~ond w:wcr utility syartm within Lbd 
cerllfted territory, wbicb ucllities have bren In opt: ration ' inc• 
tho mad· 1970's. 

4 . The Pla~ otiff"t ..:c:run~ated lerrtlOr) tneompusos Dora 
Pines mobile boma aubc:livtsion, to,othrr with a larc• p11rcel of 
currently undheloped proptrty. The I'!aintilf's utilities .:urrent­
ly serve the Dora Piou mobalo home' wbdivision, whtcb coo· 
"' 'l of a?proJUmAtely one hundred lhtrly~i&ht (138) w~t~r ..00 
sower cu~tomeu. 

S. At lhe t in.o tho Plajuutr~ WI! tor and sewer 'Y~Ic-ms "''ore 
con,tru.::ted, they were do11gned llOO buill for tho purp<>se of 
provtdinc wator ~ JC>wer \.hhty Nnu.•o to Ule encire '~rti.ticarec.l 
tomwry. The Pl&lntilt' J utihti~• have the prtNot abil•t) to pro­
vtd t water and a.wer ~orvrcu lu the certiti.:eled territory. 

6 . Tbe PlaiDttff'l wat.er ;wd Mwe: utilltiu h~~ovo current oper· 
• lin&: permita fru tll tho Dop•rtwootofF..uvirorutltotal Roiluhllion, 
wb,cb permita are valid throuJ,b CN1ober IS , ISI94. Th• M-r 
plru.t i• curnnt.ly permtt~ll for ninacy-flvt lhouund (95 ,000) 
a•llont per day, and current ftow• &oio' into tho plar.t are only 
about Nvontean thouaand (17,000) &allollJ ptr day. The plan1 11 
de"~"~ so u to bo expcu.dable up 10 rwo buodr~ tunety·fivr. 
thousanc1 (295,000) &allocs ;>or day. 

7 . SometiUit in 1987, tho Plaintiff le&tll.d that tho Doftr.da.nt 
wvs COD'tderin& the vuluotary ann.udon o( a l&r£0 tnu:t of 
pr..>peny, a 11~1\cut !X)nlun of which wu w1thio the Plklnlltrs 
cordftcatad ttmtory. Tho Pla~ntitf obje!:ted at U.at lime to the 
City·, propoJCd O).lou.ion of iu wuoieipal utllilias anto tho PlaiD· 
tiff'• certiftcat.ed ~rri10ry. 

&. In Ord111&llee 467 (adopl~ M ay 3, 198!) a.od Ordinances 
488, 489 aD<I490 (adopted O.:IOber ), 1969), tho C ity voluntai'IJy 
t.n.Dex&d 1 tract of eoouguOtll property, moal ofwbi~:b Illy within 
tho PIIU.lllltf"J certiAcatt4 territOry la Ordi~e S29 (adoptt4 
0.:1ot>er J, I 9&9), tho City owlboriud a planned un.t dovelop· 
mont for lbo a..nnaxad propen:r and u a pan of that ordinance, 
adopted • dtvel~r·a M&rl'c:ment e&!linJ for wator •ud sewer 
utolill H to ,,. fu r rushed by the City Lo the aru:uad proporty. 

9. On M11rc h J I, 1989 . tho ?laiulltf, throua;h iu anurnry, for· 
m;dl:- not • ri~d the C uy oi :1) d a imed nt:hl to p rOVlU·J '"~tc: r llr.d 
·~ ...,,. , >c r ' r e :u . Is c rrl • :l ~:J:<.l l<'rri•or ) . 

10. n. PWD&Uf le ot~rreD&Jy ~Y oparatin& ic. ...., lliiL 
ltMr utUity W\lhio it certd!ca&cd tcrrito~y. The Plaiat.i!'e exill­
iPJ,.,..., aDd teWtr li&~ee uteod to a poillt that It imaaedilllcl~ 
WJKeii&IO Ch• UDtucl property m&JdD' tbem mladl c~ 10 ~ 
aADCMCt property lhu die O.fcndaal'• wstar aAd aewer lloo. 
'J'be I rial court mado clio followiA1 coac1\WOQI of law: 

1. TU PubUc Servico Com111i~ Wlllor IDd aew.r cuUfi. 
catee iiiiJed to the PlalouJf anne tbe Pla:antitf tho e~haive ri&bt 
to pr~ M&et and a.w.r utiJiti .. l&r'vic:o to t.U c~a1*1 
tatriiOty. Tble riabl f....Ciudu any ol.ber catity from havin& tho 
ri&b 10 Nne tbo "IUtkat..S area wil.b water and aewer utiliti ... 

2. Aldaou&b IIWGici.,.U utUhy aytlam.t .,.. aot IUbJ&el &o rap· 
lllli~.>a b~ the ~bUc Serv~o CumauatioD u a utility, oellher are 
ruuuicipalitiu ¥oivoo clomiAJoa over dKitiont of the Publk S.r· 
vioe ColllJDilalOG. 

). n. Plt.intifra acnaal oper.Uoca o( lc. w.ter &Ad Mw.r 
uaiUt)' witbia iu cattiftc:ated territory ia ira c.ni&ory ~~t'bicb 11 
imm.cli ... ly twljauatlo lhe O.fnd&Dl. Tbenfore, ptarat~&A& to 
Sectioa 110.06, Ploricla Slatvte£ (1989), tbo O.feodut must 
obWn the Plaintlf"a conaaot bcfor. constroctioo of --.r aDd 
'"'or t~tllitiw within lho PlaiJJtitf• certlftcatecl aru. Wilhout 
that toDNDt, tlle Plaintiff hu lbe excluaivo ri'ht to provide acr· 
vice wilhiA 1&1 certificated tarritory. 
Tbo lrial court daclarociiDd adjudkaled; 
... daal ~ wuer ~d aower certiftc~ iaued t1.> tile Pla.lotiff by 
1le Florida Public S.rvlco Coauaiaetoo ,rut the Pla.IDtif the 
'iJhl to ftltaiab wuar ud ...,., 16Ulily ~ervice w lbo u11a6ca&.ad 
&atriiOfy u .S.e"i'*' lo the c.niftc.aat w tho euluAolo of all 
ol.borutilltiea,IDOJG&n& lhoM OWDtd by tho DofeAdiLDt. Accord· 
•"'&1)', lb. O.foa4Ut may not nteDd iU wator and ~ewor utility 
lu.esiotoaoypanollbc Pbr.iDUJra certi&aledr..rriwry. 

s.ct1011 ~.06, Florida Stat\1101, after •umcnatioa act1V1ti01 ;I 
autbori!ld by IDUDicipaJitie~~ and privato Mmps!liea, prOYidaa: 

However, a priwu compuy or mt~olerpallty ~o.1&11 not cOA&truct 
AA'I cy..a, work, project or tUility authori1 ·1 to be «>dnlettd 
bcmuader ill tM ow& tba& 1 l)'ltam, wort, pro,;.ct or utility of a ~ j 
aimilar chracler ir hi"8 octiUilly OfHrtlled lry aiNUIIdp..Ury or . : 
pri•'IJU Cllltlp(UIY in the municipality ar .. rri!Qry immediately 
adjacur ~. unlen ruch municipality or private compiDy 
coaMSllJ &o tuch c~tion. [Emphasis ..sdtlll . 

11\0 cily arcu- lha& IOCtioa 180.06, Florida Statute&, dOM not 
appll bccaule lbe privata company doc:a aot KalalJy provide 
s.rvtce. to the disputed are&. 

lb. ratrictiGD of 0.. atatuta wu d~IJ)Cd 10 avoid lhc wutc­
tulaou of dupljc.c. capital illveetmcota for Ct)m.peuDJ utilitiN 
that could DOC libly bo operated wilhout fua&nCIIIIy jOOpardilllli 
eACh otbcr'• ope..una revenuea ir eroc:tcd in the aamo OOiaNJUer' 
~rri&ory. Slt11• v. PIMI City, 127 Pia. 49,, l7l So. 363 (Fla. 
1937) (coaatnWaJ Cb. 17119, f I, Law• of Fla., p..-ouor 
statu&e&ot 110.06,Pia. SW.). 

In r•prd toiDCtioa 180.06, FloridA Statute~, 10 Omga Utlliry 
v. City of Jaclao~tvilu, S6<t So. 2d 11 S6 (Pia. !at DCA 1990). the 
cowtbeld: 

Whj'- lhe MAnila ia oot a moouUleut 10 clarity and drat\sman­
abip, ... we iDterprat it only to probibit direct eocroacbmeot by 
one utility proviclar 1nl.D an o~rt~un, aru already Nrvo4 by 
~or. AAy oeller iQtorpretatioo would DOl acow &o compon 
widlloJic or reuon. Uo.dor our illlerprotalioD, there woul4 t». DO 
dupliu.uo capUal inYNltDeAI wilbio tha aama COD.Aimer ttmiOfy. 
In on.,a, tho private comp&n)' pl'O'.'ided aervicea 'Mth.ia a 

apccitic (cenlftad) a~. The city plaDDcd to plOY ide N~Vioo to u 
aru owu ld• bu.1 loca&ad Dea" the privat. compaay'• certiW 
are&. ln addition tho priva&e eC>mpaAY bad ooilbec the capec:uy aor 
plant to 5e:vc tho ACW aRe. 

This CUe ia diltiaJUilbcd from Onega in tha& io on.,o Lbe 
.are.a sought tO be aerved by the mwucipality wu out&i.dc tho 
pu •• :- · mp~~~~y's certified are.t aod the private ulility comp.uy 
did Ol•l !."""' the c :apactty to serve the: .tre.t the municipality ~~hi 
1,' • er' ·. while m this cue. the area the mumcip~lity proposcJ 
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to lioerve ia w•lhiA lbo lomtory which Owl priw&e ~y hu tho 
f-OOr lc:iaJ n1ht 10 te~Vc and the priva~ COIIlp&lly i• ready, will· 
: o~: aud ablo to I«Vc: lbe utilityDOCd.s ofi&a .ervice art:a. 1 

·rno rollnic•pality arpt that it i. not wbjcct to rciulatioo by 
Ulo PSC' aDd Ultc:rprou lhls atatameol w IDCIID thAl it may ~ervc: 
~ rth utdr: rei !lA area wi&hin tho caty'a buuodary whether~ DCK the 
PSC may have ~fore 1U'Ued a certifte&&e o( ~ty a~ 
nl..l..ll£ a pnvato utility compacy 10 provido aimilar utility ~ervi~ 
tnlho aame a1a. 

Chapter 36 7. the "Water Wld Wutewa&or Syti&om Rc:JUlatory 
Law'' provulet tho Plunda Public S.rvi.:.e Commi111ioo wath 
e.u:lu.sivo j unadiction over the authonty, 100'1<.-e w.nd ralc.a of 
uulluc.<~ . Secllon 367.022('.l)provides: 

367.022 w~trpfluM- 'JOe followioa Me oot subJt::l to re,IOlatwo 
by the comcnllaioo u 1 u:.ility oor &J ot chey Nbject to the prova­
IIOnJ of thai cba.pter ucc:pt ;u oAprN6l)' prov~e4; 

••• 
(2) S)'t~m• owuod, or •'•'~•m• ofwhieb tho ratu lltld cb&t&o• for 
utility ~erv11l0 to tho ~ubli~ r.re collltolled . by ,ovtrume!ltAl 
1\uLbc>nt..u . 

'fne I..Crtlfi."tea l"'uod to trtO pnvAtl) COOIJllll)' b~ the f•SC 1~6 
• JnLDhllll of a pnv1leae ~Cllenally refcrt'Cd tu u a frauclwo. A 
franctuae 11 Jefinod u ·'a .q>Oeial priviltao coAforrod by lhc 
eovernn~t oo iDdividWI.la o r corporatiooa that dON oot bc:lona 
to tho CttUU• o f I COWltry ell*ally by COmmoD rlJhl (CiLIUOAS 
ommed.)" 12 McQlullin, Mu11icipal CorporUiioiiJ, § 34.03 (3d 
Ed.). Whal atan&ed. I francbiao ~meJ. property ri,tlt in &be: 
le¥al &en&e of tbo v.ord. uof!Md v. Bay~fl Slreet Wharf Co., S9 
Fla. 547, 52 So. 718 (19 10); Wut Coast Disposal SlrviC'C, Inc. 
v. Smirh , 14J So.2d 352 (Fla. 2d DCA 1962), ccn. det~l~d. 148 
So.ld 279 (Fla. 1962). But ru1 AIJ~I'mQIJ I'raMpon LiJJU, Inc. 
v. SlaJt , 40S SQ.2d 456 (Fla. 1st DCA 1981) w~ the court 
rejected the &rJ"menl of holdcrt of certificatea o( pubhc conve­
rueocc that tb~ Jorci"latiun of lh6 tf\lck:iJ.~ inJll.~lr}' took at'INIIY ll 

v&lllablo property right of the boldcra (the ce.rtificate&) and im­
paircJ eu•1i.oJ cootracll. 

In PahokLtt Housmg .iu/hority ''· St.J!Ith Florida Saulraslon 
Cv .. 471! So. 2d 1107 ~fla 4th DCA 15-t>S), r•v. d.ni.W, 491 
S..>.2d 280 (Fla. 1986) , a diiputo arose ~ee::1 11 t:uu.sina ll\1· 

lho nty and the !>dde r of 1111 cxclus,ve .:a•ba&e lr:mchiso from the 
c?unt y (JVU aar tJ"gc ;;oll~tion in l!le an::a ..:ontrollod by the 
authonty. Tho Mul:!unty J~>.·tdc:d to collc.;t MDd dispoae of ita own 
~arbaae. cla1:nWjl it wu exeO'.fl' from the exciWfivc: fn&Dchiae 
gBalCJ by t.bo c•ty. Tho tnal cour1 round !hat tho al.'tbonty's 
mti'Uiron \'ICJlated the ptoV&te ~mp&Jly'i ~lclw;ive lrW'Icluse. 
1be dt"nct cour1 &ttiurv..d hLit reversed lJ,& J.r.mai:U a.WIU'd.:d lo 
ILd ude lh-: !wl..l~r · .~. ..;o~~vf opcr~&tc-.»n. 

Suu1hun (;ulf UtJllt:o /11('. v. M .u on, l bl> S..1.l.J 1311 (Fla. 
1964) •~ cr&e..l by the ctt) lo r tho broad propostt:on thlit the I,SC 
hu uu •uiAvnty whala...<'c·r •Jvc:r utilillc:o op~01ted br ~overn 
rne.ot&l •aeoc1ea. Mason mr.at be re&d rno,.. narrowly. In Mwo11, 
a private company wrth a.r. exchwve cert1f1Cate iuued by the PSC 
wugbt the PSC to I~SI!':' n .top order fN " rnun:cipal utility wluch 
lllvadW the pnvaw w.:J.,,~y·• M:r.·t· . ..: &leta. 'lbe P!>C ..ti .. tnrs,.,U 
t.ho pnvato company 'li cc,m1Jiai.ot on the •rouod·. 1 :-:~o t the PSC bal.! 
::'> aulbonty L;.) ra>ttaul • ¥U'I'cmmenU.( .,c:ucy ft OiilaiiVIUlllj~lbe 
·..:- rvi~ •rtll .,f the pnV~>:.e ~.-ompany . lbc: ~upc~me ~oc..ur! •Greed 
·· ~ · spo. , r · · " nored tt Jrd not 1'\ll.: uo tbo ndalli u{ the p arttQ 
... ha~h" cro boms ht '6"'od u\ AD llCtaoo fvr IIIJunction m 1h: 
~•rci.Ut C4.t.•l which •.a.u out tl.c .ubJe..:l uf tb~ -..;:~1. ·nu. c.~ 
preuota no questi01l u w tho PSC'• autbonty, AI di11Ul6,'Ui6bc:J 
frvm tbc: drcu1t court'~ subjo;t aaattet j auucbctr<.m, to ratr&Ul the 
;1ty from anva.dang the pnvate company'• area. 

Alt.b\)Uib •0\cm meot.&l wllllltQ a tl! exempt tr .. ro th : .t\.thomty 
. t the PSC tht• doe... n.ul rr..·an that tbe &ovenww.uw wu r h" the 
• • .. ho.>nly t!J .ntufere "" .1. . .,!lt> ~f .. 11ed a 1'"'1.&1<' \.1~1111) t.•">mva· 
"J b) the PSC. Thc:PS•. ,· J!H ~ tu c~sueJ. ~ ~ .• ~. n •• &tc cumpa · 
·' · r..:pl<" ' er.r .a •al ua~!o: .'' I) 1q;r.t aud th : ·" • n.Jt •utho · 

c•J t tn te r · ~r,. ' 'l th 1 re.~ l l'lo ~ rq;ht> ~·' 1
1 - lllc f c , :,..1 c· 

qiiM! Mnoaataoo of a pottioo of d.o pnva&e co~y·e cerri10ry. 
Tbe IIAIDicipality tw1.bct &fl\* UUrt lhe trial court erNd uo 

ftAdiq u 1 IDIIt&« ollaw dw the c:erti6c.a&ai&IIU8d &o «he ~val, 
utility QOIIIPMlY 1rao&ed u aselllliva nabl co Pro\'ide 11tilitiea lu 
&be .-v~ territory bec::aue tbo c:crt1nwc. u ~ do out U.K 

die word "o&duva." 
lD lbil caM cbre PSC ia\ICd tho pth..u uulity compuay e«ttf 

ic.tM tJ ...aty IU&.boriDAa the privU.c lltilic7 compu,. " 
provide tba publkl wilh _... .ad JOWCr an tb.o qUC~~tioood ton a 

~ t..fore tba IDllll.'c.aJ*ity, wbich bu the aen.erallcaalautbl.>r 
ity 10 provide .&mila~ ewvicat wUbio ill mwox:l~ limit., 111 

DoUad tbe ...... The privaa. "llllty comp.ny not ooJ1. bad cbo pno. 
lea&J OJhl but, &1I0ft i.mponaolJy, it IIIU b.ad the abiJil)' lO meet I;. 
duty 10 provide IUCh eervtc-. n. uwcory ICbome of Cbapt-:. 
361,2 u well u tbe ooocapt of a public utility, ceviliolu thai t.'l. 
rip& J!Utod by tbo PSC 10 a ptivac. ucilityCOG!pllly ll uclautv, 
10 the cWeD& lbal ~ compuy baa &be ability 10 ptOIIIp(ly pn .. · 
vido eorv ioe to tbo public withils iea fruchiscd tom&ory. 

The OUC:OCO o(tbo COSlCC?t OfutihtieeettviD& tU public is ti: .. 
ll is i.n tho balil LDlet'Cit. of the public that tb4: oul illot, &O\'e.rnmc 
tal or ptiva&.o, FJ1.>YI~ UtJJi;y .uvi.;e, DOC be penDluad 10 C.OJI, 

pea. u LO ,..... ud aarvico &oDd chat c.acll c:out y be ai~c:o lA excl" 
Rvt IWYlce 11M and DIOilOpOiiadc IUNI. 'Ilue uuu.uaJ ~ooouu, 
advu&qo is a~iwa a \Uility iA ow free rnarbc ac:ooomy iA u 
claaDp for &h. utiUty 1$1iAqwab&na ita \.LIUAI ri ~bt co ck&ctmi.oo \L, 
level of ..vic. it providca ud to 11c:t iea OWD ~uv• nt.: 
.ad IUbaVUina tboee to.w maucn to a petiUDtDW authont 
which Rpllol the ~it)' o( ~ervico &o be provided IDcl teL 
'll&a to J'IO'VtcJo tho Uhlit) a reMOO&bJa I'MUnl 0D i&a LDVealmcot 
The 1ar1n public utility impli~ a puolic 11.11e w•lh a duty oo c-, 
pubtio utility to ...-vice &M pubiW: IDd CIOal aU por1001 alW. Su 
'13 C.J.S., Public Utllbt.l f 2 (1913) aDd 71 Aa.Jur., Wattr 
wtHk.l tiiiiJ Ktu•r CDni(HimU, t 2 ( 1975). 

Territorial ri1bw and dutiee relatm; 10 uWity IIDI".·•cea a 
becweeD proepecliv. tuppli•n an more properly de6D8G an, 
de1iDoatod by admjnjetratJve a.mplemeoLitioa o( clear IOJialauc.· 
thaD by judicial f'CIIOI~Jtioo of actual e.u.ee and COillJ'o¥on1e. 
ru&llliD& from tho lack of cl~».t le. ialauv• dtrec.cion. H(J'olo/ovr. 
the problam ia currcotJy • controvc:raial p:.rl•lical matlcr i.n " 
Sta~ ot Florida IJld i.n tho abiCIK.C .. { clear lea11latJ\e ~" 
CO\Ittl mull reeQivo i..Ddivadual dJipWM by &he apphc.t •. )f. 
priacipla which appear 10 be$& ICIJV& r.ba public ADd to bo f11r an 
equiw.&. co JariLimAU compeciDJ Ulteteat~. Soma NCb princ1pl: 
as.: 

(1) w Flonda tbe Las.a for lha n1ht \)I l>vU. ,_ ~ .1 ..-ntal t.... 
pnvalcO C:OI&tioato Pto\'Uie utility ION I~ tv t.hc .PJI, IIC I. . .. oo :· 
lftd.~nptol.-ch iaeq'*~....._~n> · . i ... 

·-.IJUII•rior~to .. odler. 
(2) A (~ araolod to ID cotlly, euher fOVetlliDCULoll . 

private, ll&1horiad by law to prov1dc utility ~•c::a to the publo . 
may boc::u:huivo u to both type of Mrv"-"C aoJ tonllory. ~~. ~. 
)~ Nal111ral Co. v. City of~ Rkll•· 26S So.ld 714 (Pla. I ' 
DCA 1972), cwn. UnJ.d, 272So.2d817 (Fla. J973). 

(3) Th6 nabt ( fram:hao} IO provida utility IICtvl~ IAJ u 
pubLc ca~ a C.OOC'-m.IWJt dw _. .n promptly !!Ad offic.ce.l• 
provide tho6C 1aa10 ~rv•c~. Se~. 73B C.J.S . . Pub/'" UtJ/41 . .­
t 2 (1983}. 

(~) 'nw ri&hl (franchise) to prOVIde UlJhty ICfVIC.U to l. 

pvt-lic in a frwhiaed t.arrit.ory •• irMu...U~ ~ ... ao...,.g.:.4.1(, 1 

OOMI OJPOft, ~N&y-of·lhe ~-MWet-co prompdy ~. 
c:liciCDUy 1D01t t. -duty~ pnwtdo-~11 ...,, .... Scct1L 
367 .045(5 )(a), Flonda SC&blce... 

(S) Wheo • put,!~ Ml\lic. eotity, whether ,ovet'IUMDtal " 
privaae, bal • prior (earlier acqWn:J) leta! riJbt to provide .e. 
v&cu LD • {'artl~lar '-nitory but doc:.t not bav" ~ pre.MDt ab1lrt 
to promrtly aud elliclenlly meet au. d~o~ty to 1\o ao, tbc p~o~bh: 
cnt1tled t.J bo ~ed by wmc~ other pubhc tefvic:. Cllllty wlu. 
Jo..~ have the present ~bt ltty to p ruvule the noeded ~r. rce • • 
lhout}r the )e~al 'wm \)( O'hl Of the <o...OO<l ·~ntity I•) ptV' I• 
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~h scrV1CeL •• se.conO.ry '" ' "ue pnor1l)' !I) the p1uu lc:j.&l n"h' 
o t Ulo cnlll) V..Jthuutlhe abJllly.' . 

:6) Wbo41 Meh~ puLlac aCIVICO \ohUl)' O&o!oLIC45, wlMI&h&. 
&ovc:m.-CA!-« pnv~ havo • l.:jlaJ bMLe fM ritr ~Nm &( 41 

nghl to provw.k: SlaWat MIVIce.J &D the amo temtory aod ~h · 
hu the pr~t ability to promptly and e.ffici011lly do 110, &hat · 
woty wu.h the ucli.t .. ~.'iw•od (pn"r) lfleal n¥11t lu. tho axel~ 
~&vt. lei .&! ni~l tu pr.wnk ier >' •.:.t ia thai tomwrr w11huu: wter .. 
foreo~ lcoru U.e unllf) "'•IJ• lt&.e hucr .c.quuaJ (tu~~l) claun 
of nght. 
AffUe.\ 1· :~ 

~111..!1 With v~lil · • 
J\.J' ·, . ... :-.J. 1. , cooc ~~. HARhlS, J., <!as · 
I 

1
11. C"i l ) '-'• ',\', r-,[~ ~lhtr1'", St.•.o• t! t•: ll lC' • . l~ . ) 4\) s .. . !:1 1""' 1 

(Foo 5111 DCA 1"6 u..o ,....., . t>< IJ Co• : whrrr 1 :lly <1.4 "-'1 h•" U1t pru6nl 
abiltty 10 .. ,. lho I''·"''" cha ""~ h•~ no &.111 nJht 10 prev•nl o pri~C. c<U•lfl· 
n) . ort.Oe.J to ptQI<idc Mn·k: .. 10 an orca wllh1n lila ~iLy'e 14rrilonal limlu, 
I roan o<rvln1lh• pub lOt whare lho ;>n.,.·c < ompan, had lhe prco..:rJ capat>ilo!y 10 

p,..ldo ""'"""· 1S.oiO.>o3b7 .0 l l :), F\or-.da ~lUIO,J ""'>4CI ' 

1l•• Fl~ l'ul.b< MIVoCo C l.tTW'.INIOll 111111 I•••• U t ou•••• Juotedi~u ... n 
vvor :.ad i 'J Uill)' "' llh reap:" 10 1.1 l"lhonty, MI"' ICC altd tWt 

'C.• ) n( W•nt.or p.,r v So111hfrr. ~ ...... L' t.lhtu , Hv Su.: d • 7K CJ"a ~ ~~. 
OCA 11169! 

(IIARR.IS, J. , Dl~£Onll.ll6 · '1! ·..a. .1uiJ 10.~ to cuo~:u r io the majcHit) 
op~.rur.o hoc&U$e I behave rlu;t the re~o•ul:tlOI)' stbc1ot d4viwd b)' 
the :r•ui .... o.,;rt and apprnvo>J b) lho majorily j, fain:r tht.n the ouo 
0011 . • J l•y theltgillature . t.:nt.k r the IUI.Jonl)"t w•kr auJ W&lik 

Willer 1)'11Ci1l plllll , the fr&nd:i~ I ~ 81\'CO ll.ll u.;J\J&JYC &~ 
wlllcb ~ot he cocroachoJ upvn by Myono :.o lon:: ~ 11 strvi~ 
or is ~•pable of servinng the II W l. Unfortun11tdy che lc•l5!11ll\'c 
plan 11 d&tfen:nt and J behuvc <:l•lllro ls . 

UndCir cha~tcr 3()7 !her" is no •utl.onty for tbc ?ubla(. Servu.:c 
Cocr.rni~~10n to .:rant an t.: tclu~1ve fr.mchJ'Ie are-a. '!h. cen&liuu. 
1.11lh1~ <:.UMJ does not purport to ~,: .-..nc 11n o\ch.uri"O fruchJSc• Jre•. 
1be CO[IliJ)J~!iiOn lf'llJllll a~d W...l \' 11)' hy \iU\ih.DIC the n~:mbcr of 
Cnwciuau Ul .r.} &iVOll urcv . :1.e1e111 , o f co~arsc , 1i~ lbe prub· 
leJD A f>t.vcnu:lelltal •~ttOl .', .ucb iU •ppella.nt, as exc:mptcJ 
{rom rho j un~:c~ioo o f the p,J,~)J, S.:rvic.e Cocur.j•sinn :n li\Jp· 
ply 10 1,; ""·aacr liLt.! sower "'crvau·~ ""•'. hm rlS ~.orpo1111c huuta . The 
~UbJc<..l prcper1y hu ovw been IUUJc:xoJ al tt1e toquc:o;t of \he 
property owncc "nd is p:..rt of tb,· utunidp~alily. Th~ rnunicJplolllj 
nliiY now !><.: r•e the area without.& pem\Jt frum the Publac Setvtcc 
C oruJruSil\10 . If I t is IC bo rrnhl blled from procee.lme ' " provtde 
~~e:rv, ... e, 11 rcu.a ~ under the 'II •odurc! 0! sectam ! ~0.06 . 

! c rrc, Judo &ppoll&Ull unJ10r th1~ set.:llv ll, •ppeJh:e rTIUSl be 
acu.JI!.v <•f>CI"IIItr.0 within or ltUJacerll to tbe • r.neled are. . Such 
bas oot been ~o.buNn in lh1' rOt'<>rd . Ability or up~&O: Il)' l •J VV6••14 
111 vr adJacent to tho IIIUltxeJ arc:ll is 1101 suffic: enc , under Ibis 
'!Atutb , to deny tho mu..oJCIJ;,.J; ty the r•&:ht to e.\lend 1U waw lDd 
sewer lin~. 

Tbe majonty bc:lievu, u I cio, Llat one wbo u \AkN lll LDVO.I· 

ment Ul reliaoce on a ccnitica~ d:!!J>el' ~ econoouc proleclion.' 
To pru~ •d• th.i' p f'()(oo.;tiOLI the OUJo nry 1«oaniz.ce a.n exclwoive 
fran~:hu.c area. 'Tb..ia, buwcvu, pellllJts abe ?ubli.: Servico Com­
fW"lUD, by IC fO.UWlJ II .crvaco •ru IV • pn~111e cotnp.~~ny, c;•·en 
wLtlun the muruc.ipality,: lv .:~cl uJ<! futu1e munacipal dcvelop­
w~t. Tru• lndtrcctly pc:m.u t> lhc Public :~rva ..:c Cu:'lUI\!•l>ioc. 10 

to£1.1lalc LLo lef'\'lte lind sc~v ~< ~ JtTbl& of Inc IUWli i.:I J.Ial.t y cvotnt.r} 
to ttle o .preu ell'clllpi!(Jo I:()QlAu\~-~ .n the- ~laiUIO. 

I .,., ,,uJJ REVERSE. 

t: wr~eiJ~\ lh,a 1 ~1\on l(t,r_w,o \.~o~rl .. tn..m \1\o lu.- &~la•·.uc. 
' t }67 flll(. v J11a . ~ .. , \J I;o9) 

• • 
Tun.s - Nt.;ll&tn;;e-ALI.)ror) ·, fct:~ .. II(J lo~u-l'h• auL , tf l"t<, 1 . · 

In& , ,.ro1l. a w IOJI'\ OUUL lll lt' ~Ht :::s•,', I • .s " '"'" ulrt·r ,,( , · .tlj.(Olth: 
AniOuhl ,,( J._nJ ,;rn~nt uhcuu .~ct IJ~ p!u tlllifT ,.,,._., \> ~• II ;JU.• I 

judpaeAt for.._ .... awar41ed by jury for t.be cauae el .cU.. 
be'-1 ula4 •d dMI110t Udwcle &asab&e coa&a or uUoroeJ'If.._ 
Wb• p&a111&W faUecl &o .cG.,C lnt off~tr of j••• wi&bia \ 
t!a&rtJ .. ya, ,.._,. beuaae A&bjecc to poteDtial Uebilk7 f01 
del .... 'l C8lla ... .._DIJ'I f• M Pf'O"lded bJ IC.cll(.,_ 
~ UaWJkr wu DOtalredtd br cllfeoclallt'• MCOIMI otr~ ot 
judpalllt or pleUitlr1 aabMqueGC dtaaODCI for ju-----Fact 
thor lasuruc.e etmpu)' or omu Cbircl part)' pars or acluoc-10 
costa or fee~ tD dll•~ "* ool prKiude cWtadallc rrom 
rec:overiut.~ _. .uoraey1

' ft._No lttdt Chr•bol4-Jury', 
bcllag of DO pmDUealloJury Mt coauary to aauit• w~ 
ot evl~~No .tlu&e ol4bcrteioa ~ a~rdiua ~cost 
..u.adant lo pr...ct aDd reporililc of co"rt roportu .. lD.P*D­
dtDt COUlpuk~Jry pb1JicaJ dUl~~(~oci&aDC'J f1&ht to 
a«or~1' • ftCII txttauls to thole iDc~~rrtd oo appaal 
kCJNOOB MAIUI'i WI1.l.l.\J.ts, Ap;>.lluiiCI'Oil-.\f~ll ... v IIANNIN&! 0 . 
BROCHU, ~C~,.ue ... jlh ~. Caa Ho. 9().)70. ~"" 
t:led April 2J, IHl . AffMI ltval IN Clfcllil Cowft tot 0..,. Coultl7. P~d· 
crick T. PIWru, J.~dr•· 1ft• C NOller ot 1-* A o.-..., P.A., ~· 
t110a1e $;1"-tt. for ~laftiiCro~l.a. o..nc 1. ~ ol O.nwy 4 
tea..,, P.A,, o.tu6Q, lor Af',_llMtCN.-"'•Ua&,.. 
(COWART, i .) Thia ca. iavolvM aa in&arprct&liOQ o( MCIJon 
768.7~1), Flunda St.atusn (1986), 1 wiU<:b provide~ u follows. 

(l)(a,) 1n any ~etlou tO wblch tlli• pan applie1, 1f" def~od&Dt 
tllt J an olfer of jodptnl which it not accept~ by the pla~014:f 
Wlthio 30 day•. tht dofeoc1&1U shall be tnt: tied to rcnPo>er reuon­
ablo COllA aJWS at10tuy'1 f ... iDCllrTed frOIJl tht datt v( f\Ji111 uf 
~ .. olftr If lht )ud&AAout obcained by lh• plai&Jtllf " a1 leMt 25 
pe·ctntl.,. &han 112cb offer, ao.1 tht court ahall•t olf •~JI cow 
IJl4 auoroe.y'• fMJ apiAJt tho a~. Whe•• IDda "*' alld 
. -torlltY'• f.ctiOtal more tb&D the jucl&~ot. tho toUrt lballeaur 
j11 .. dll8Dt for tbe ckfen<!anl a&ai~t U.. plaintiff (or :.bt &mO\Jnluf 
tl:a •oN a.od f .... leu the IUDOUDl of lht pllliDllfrl IWVd. If • 
plain. it' ftt .. ,. d.tawld for jll4pl.to& whic:b iJ oot euep..O b) lh• 
de!eudant,_,lthlc 30 dl)'t and &he plalQ&ifr~~u a JUdlmtnt 1n 
&.II IIZDilUOt al leut 2S percent &realer lhm lht otfcr, b.t ge.IJ be 
eaUUtciiO rtCOVtr r.uooablt e.>N &Jld aaoroey'l (tea IOCUn-e.! 
from lbt~ date of lht ftlioa of lho damat>d . If rt)tcted, ntJther AL 

olfer uor demaod 1t tldmi.uible io INbatq~ac:nt liua.woa, exc:c p1 
for JIUUIIID& the pualtiN of diU! ~tion. 

(b) /Uly olhr or demand tor judcment cr.M<It purJU.&.ot 10 1b11 

soctio11 ahali oot ~made uotil bO day• alter !\ lao~ or the ~Utt, &Ud 
m•y aot bo e.:cepted later than IOdays bc:fore the dAte oflho trial . 

THE FACTS 
Pu~t to lhc above liatute, tho defecdant (appellee Bu>et u 1 

on April27, 1989 (1 da&a more ili111160 days after IUil wu ti lr..: 
filed an O!u of Jud~meut for $2,000 wbacb wu nevor acctrr:)..; 
by tbo plaincitr (appeli&Dl Williac-.. t ) Oo Dec · .. . : r ~ . 19t19. '' ·" 
tlt~fcndant filed a ICICOQd Otter of Judemeol for ~ I ,500 whscb Wll . 

oever accepc.od ~ lb. pla&ntilf. 0o Docemher 13, 191i9, 11, 
pltaUllltf 6led a Demand for 1 udiJYltnl for S 12 .000 wlllcb the 
dcf~ oovor acc.ptcd. The jury uul beaao oo 111W11f) 1. 
1990, aDd res&llted iD the plaioutf receivma a net' d.ama~ aw~ 
of$1,200. 
THETIUALCOURTACTION 

1-.. fouad by tbe tnaJ • .:1. tho dcfeodaut'a ~ &nd !be 
ci11fonJat•t'l &!tomey'a foe. ·' "ntld afia:r the JAae of tho fllo.nlt of 
rhe tint O!cr ofJudpaont we"' Sl,900.i0 and $6,400, rupee· 
rn ·ely, l~talina S8,300. 80 wh•le the .unow:t of lhe pla~tilf'a 
clam.aaoa awud ($1 ,200) and the pl¥4Dtitrs to11t1 (per Metioo 
H .04l, Florid& Statute~) of$:;6-' .50 t.nCUnod prior to &he .Ja&c of' 
the filinc of tbo defe:rdant'l firal Olfor of J~ad&me=Dt oa April 27, 
1989, toWed $J ,S64.SO, rM\llliDJ iA a oct diiJ~RDCC of 
$6, 736.30, !or wbidl amoa.mt tho tnal ..:ourt entued fi.DaJ jud&· 
m:mt iJl favOt of tbo defeodaot. 

'J 'H :" 'SSUE.S ON APPEAL 
~ n .. plaintiff •ppeala aod 1he defendant , ro» -appe.ala. TIJC 

r a1hCI lf£1.10 for COflfti C11lli lntatpn:Uitao n s of tbo 6C.a1UlD by 
-ttutlo~: •es n::, &in& to Plon da Rule of r., vtl Procec.lure 1 .~2 and 
rnnc •r:··~ vf .l•amh.:l I ;~.,. •n•:.,;""i: (Afc:,., cffe..:c of second 



STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE' HEARINGS 

BETMAR UTILITIES, INC., 

Petitioner, 

vs . 

CITY OF ZEPHYRHILLS and 
PASCO COUNTY, 

Respondents, 

and 

PUBLIC SERVICE COMMISSION, 

Intervenor. 

---------------------------------~/ 

CASE NO.: 91-1159 

ORDER GRANTING PBTITIONBR' S APPLICATION IN PART 
AND DBNYING SAMB tN PART 

THIS CAUSE came to be heard betore this Court on the 

application of the Petitioner, BETMAR UTILITIES, INC., to amend 

its initial certificate of authorization to include additional 

territories to be serviced and upon the evidence presented, the 

Court FINDS: 

1. That the CITY OF ZEPHYRHILLS and PASCO COUNTY did timely 

object to the Petitioner's application. 

2. That PASCO COUNTY was duly noticed and failed t o appear 

at hearing and has therefore waived or withdrawn its objection 

and finding the CITY OF ZEPHY~HILLS did appear to oppose the 

app lication and the PUBLIC SERVICE COMMISSION was present as 

intervener. 

3. That the CITY OF ZEPHYRHILLS and PASCO COUNTY had 

previously e ntered into an Interlocal Agreement delineating 

uti lity service areas between the COUNTY and the CITY and that a 

portion of the additional territory sought to be serviced by 

BETMAR UTILITIES, INC., is within the area delineated to be 

serviced b y the CITY OF ZEPHYRHILLS and that extension of 



BETMAR's certificate of authorization to include such areas would 

not be in the best interests of the public, would violate an 
existing Interlocal Agreement between the COUNTY and the CITY and 

would be violative of the Comprehensive Plans o t PASCO COUNTY and 

t he CITY OF ZEPHYRHILLS. It is now hereby 

ORDERED and ADJUDGED t hat tho Petitioner' • applic ation u 

hPreby granted to the extent that areas sought to be serviced arc 
no t.. with i n the ar a d lin atod lo be aervicod by t ho CITY Of' 
ZEPHYRHILLS, pursuant to its Interlocal Agreement with PASCG 

COUNTY. It is further 

ORDERED t ha t the Petitioner shall provide a modified legal 

de scription within twenty (20) days of the date of this agreeme nt 

wh i ch s hal l exclude such areas. Respondent or Intervener aha l l 

have t we nt y (20) daya from filinq ot auoh modified loqa l 

d~ ur ript.. i on t..o obj ot lo itl form or content . It no objoction 1• 

r il iU tld wi hi n lhal t.. i m , t.. hil Oro. r and t h modifi d lfHJ3l 

d.-· ar r i pllo n oh tlll b c om f i na 1. 

DONH tHH1 OHORR 0 on till 

Copies to: 
THOMAS P. McALVANAH, ESQUIRE 
SCOTT L. KNOX, ESQUIRE 

dO) Of JUOO , 1\ . 1). , JC) () J . 

VERONICA DONNELLY 
Hearing Offi cer 
Di vision of Administrat i ve He arings 
The DeSoto Building 
12 30 Apalachee Parkway 
Tallahaasee , Florida 32399 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BETMAR UTILITIES, INC., 

Petitioner, 

vs. 

CITY OF ZEPHYRHILLS and 
PASCO COUNTY, 

Respondents, 

and 

PUBLIC SERVICE COMMISSION, 

Intervenor. ___________________________! 

CASE NO.: 91-1159 

ORDER DENYING PETITIONBP'S APPLICATION 

THIS CAUSE came to be heard b~ fore this Court on the 

application of the Petitioner, BETMAR U'l'll..lTIES, INC., to amend 

it s initial certificate of authorization to include additional 

territories to be serviced and upon the evidence presented, the 

Court FINDS: 

1. That the CITY OF ZEPHYRHILLS and PASCO COUNTY did timely 

o bject to t he Petitioner's application. 

2. Tha t PASCO COUNTY was duly noticed and failed to appear 

at hearing and has therefore waived or withdrawn its objection 

a nd find i ng the CITY OF ZEPHYRHILLS did appear to oppose the 

application and the PUBLIC SERVICE COMMISSION was present as 

intervener. 

3. That the CITY OF ZEPHYRHILLS and PASCO COUNTY had 

previously entered into an Interlocal Agreement delineat i ng 

utility service areas between the COUNTY and the CITY and that a 

port ion of the additional territory s ought to be serviced by 

BETMAR UTILITIES, INC., is within the area delineated to be 

serviced by the CITY OF ZEPHYRHILLS and that extension of 

BETMAR's c ert ificate of author~zation to include such areas would 
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no t be in the best interests of the public, would violate an 

e x i.s ting Interlocal Agreement between the COUNTY and the CITY and 

wo u l d be violative of the Comprehensive Plans of PASCO COUNTY and 

t he CITY OF ZEPHYRHILLS. It is now hereby 

ORDERED and ADJUDGED that the Petitioner's application is 

he r e by de ni e d. 

DONE and ORDERED on this day of June, A.D., 1991. 

Cop i es to: 

---

VERONICA DONNELLY 
Hearing Officer 
Division of Administrative Hearings 
The DeSoto Building 
1230 ~>alachee Parkway 
Tallahdssee, Florida 32399 

THOMAS P. McALVANAH, ESQUIRE 
SCOTT L . KNOX, ESQUIRE 

'~~~~--~~-~~ 
J 

DATE: \1- t- 1'9 

TO· 

)~ 
The attached ia Mnt to you tor: 

o Your Information 

fl.. Furth-er ~ndllng 
o Necenary action 
o Advice on Handling 
0 RetponM 

Remarks: _\:...:.I....:::L_'-....~...i _I _ \ ___..:_/ ______ _ 

OM8ion of Aecofdl & Alpofting _:T____.U~l=:----­
~9(3,411) 


