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BEFORE THE FLORIDA PUBLIC SERVI CE COMMISSI ON 

In Re: Petition of Florida Power) 
& Light Company for Inc lusion of ) 
the Scherer Unit No. 4 Purchase ) 
in rate base, including an ) 
acquisition adjustment - Citizens) 
and Nassau's motions for rec on- ) 
sideration . ) _______________________________ ) 

DOCKET NO . 900796-EI 
ORDER NO. 2 4668 
ISSUED: 6 / 17 / 9 1 

The f ollowing Commissioners parti cipated in the disposition of 
t h is matte r: 

BY THE COMMISSION: 

THOMAS H. BEARD, Chairman 
BETTY EASLEY 

MICHAEL McK. WILSON 

ORPER PENXING RECONSIPEBATION 

PRELIMINARY STATEMENT 

on May 14, 1991 this Commission issued Order No. 24 527 denying 
petitions for reconsideration filed by Office of Public Couns el and 
Nassau Power Corporation of Order No. 24165 . Order No. 24 527 
reflects a vote by Commissioners Easley, Gunter and Wilson. It was 
brought to Commission ' s attention that Commissioner Gunter should 
h a ve been advised to refrain from voting on the petitions because 
he ha d no t voted on the final order (Order No. 24165) i n that 
p r oceeding . Subsection 350 .01(5), Florida Statutt•s dictates that 
" [ a ) petition for reconsideration shall be voted upon by those 
commi s sioners par tic ipating in the final disposition of the 
proceeding. " 

In order to correct that oversight Chairman Beard 
Co mmi s s i oners Eas ley and Wilson a t the Commission agenda on 
11 , 1991 vote d on staff ' s recommendation of April 18, 1991. 
f o llowing is the Commi ssion ' s order on reconsideration. 
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BACKGROUND 

On January 26, 1991 this Commission issued Order No. 24165 in 
Docket No. 900796-EI which approved a request by Florida Power & 
Light Company (FPL) to include the purchase of Scherer Unit No. 4 
in its rate base. More specifically, the Commission determined 
that (a) a need existed tor the additional capacity provided by 
Scherer, (b) the purchase was reasonable and prudent, and (c) an 
acquisition adjustment should be allowed in the purchase price. 
Motions tor reconsideration of Order No. 24165 were filed on behalf 
of the Office of Public Counsel (OPC) and Nassau Power Corporation 
(Nassau), both intervenors in this docket. A response to the 
motions was fi led by FPL. For the reasons cited hereinafter, we 
conclude that the motions must be denied. 

On April 29, 1S91, OPC filed a pleading entitled R~quest To 
Take Official Notice of Florida Power & Light Company ' s Fore 10-K. 
In the request OPC has asked the Commission to delay action o n its 
motion for reconsideration until our staff has had an opportun~ty 
to revie w the request . At the agenda conference held to del iberate 
and vote on this matter, staff indicated that it had reviewed the 
r e quest and the pleading did not change the recommendation to deny 
the motion for reconsideration . Accordingly, we accept staff's 
r ecommendation and deny OPC • s request to delay action i n this 
matter. 

PISCUSSION 

"[T)he purpose of a petition (motion) for rehearing 
(reconsideration) is merely to bring to the attention of the trial 
court or, in this instance, the administrative agency, some point 
which it overlooked o r failed to consider when it rendered its 
order in the first instance . Maule Industries. Inc. v . Seminole 
Rock and Sand Company, 91 So.2d 307 (Fla. 1956). It is not 
intended as a procedure for re-arguing the whole! case merely 
because the losing party disagrees with the judgment or the order." 
Piamond Cab Company of Miomi v, King, 146 So.2d 889, 891 (Fla. 
1962) . 

With one exception, the points raised by movants in their 
motions arc carefully crafted reargumcnts of their previously 
argued positions and requests to reweigh the evidence. Thus , they 
are not proper matters to be raised in a motion for 
reconsideration. We do conclude that one point raised by OPC 
merits discussion . OPC contended that the Commission based a 
finding of fact in Order No. 24165 on hearsay testimony in 
contravention of Subsection 120.58(1) (a), Florida Statutes (1989). 

, 
451 



r-
452 

ORDER NO. 24668 I 
DOCKET NO. 900796-EI 
PAGE 3 

That statute provides genera lly that hearsay evidence may be us ed 
for purposes of supplementing or explaining other competent 
evidence , but it cannot be used to support a finding of fact unless 
it would be admissible over an objection i n civil actions. The 
finding in question is on page 7 of the Order and states that " the 
joint participation by JEA in the purchase of Scherer Unit 4 paved 
the way for additional transmission interface capability from JEA". 
OPC suggests that because t his finding is based on statements made 
by JEA officials to FPL representatives who repeate d those 
statements at the hearing, the JEA statements are hearsay and thus 
cannot be used to s upport the finding on page 7. Initially, it 
should be pointed out that failure of a party to object to what it 
considers to be hearsay evidence helps create a void in the record . 
Without a proper objection and response, the trier of fact may be 
forced to spe culate as to the purpose for the submiss ion of the 
e vide nce. Fortunately, in this instance we find a number of 
accept able grounds for the admission of those statements . First, 
there is other competent evidence in the record to support the 
finding in ques tion besides the JEA statements. Secondly, t e FPL 
wi tnesses who t e stified concerning FPL-JEA' s negotiations were I 
t e ndered as experts and thus could formulate an opinion ba sed o n 
d a ta that would otherwis e be inadmissible. Section 90.704, Florida 
Statutes (1989). Thus, under the cited statute, the FPL experts 
c ould properly express an opinion on the transmission access issue s 
even if such opinion was based on matters that would otherwise be 
inadmissible at the hearing. Finally, the statements of the J EA 
of f ici als were not offered for the truth of the matter asserted, 
i. e that such statements were in fact true, but were offered only 
to show FPL's state of mind in responding to JEA ' s negotiating 
pos ture. Therefore, we find OPC's assertion in this regard is 
without merit . We have considered the remaining contentions of OPe 
and Nassau and, as noted above , we find them to be a reargument o f 
points previously cons i dered or a request to reweigh the evidence 
in a manner more favorable to movants. The motions sho u ld 
accordingly be denied. 

In summary , having reviewed the recor d and the arguments 
advanced by the parties we find our decision i n Order No. 24165 is 
supported by a preponderance o f the evidence and should not be 
d isturbed. 
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In consideration of the foreqoinq, it is 

ORDERED by the Florida Public Service Commission that the 
motions for reconsideration of the Office of Public Counsel and 
Nassau Power Corporation are denied . 

By ORDER of the Florida Public Service Commission, 
17th day of ----~J~U~N~E~------------- 1991 

(SEAL) 

MRC:bmi 
900796c.BMI 

NOTICE OF JUDICIAL REVIEW 

Report ing 

this 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is availabl under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or resul in the relief 
sought . 

Any party adversely affected by the Commission's final action 
in this matter may request judicial review by the Florida Supreme 
Court in the case of an electric, qas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Rec ords and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9 .110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 (a), 
Florida Rules of Appellate Procedure. 
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