
ACK 
AFA 
APP 
CAF 
CMU 
CTR 
EAG 

LEG 

LIN 
o")~ 

• \.... 

KCH 
SEC 

w:-s 
l 1Th 

State of Florida 
Dimioa of Aawu.tratiYe Bearlap 

The DeSoto Building, 1230 Apalachee Parkway 
Tallahaaeee, FL 82899-1650 

(904) 488-9676 • SunCom: 278-9676 

July 16, 1991 ~ICDVAL 
FILE COpy 

Sluryn L. Sadth 
DirMtof 

Ann Col~ 
Clert. 

steve Tribble, Director () 
Records and Recordinq CJ CJ / d? "0 t) , l-tJ r 
Florida Public Service Ca.aiaaion a ~ 
101 East Gaines Street 
Tallahassee, Florida 32399 

Re: DOAH ca- Ro. 91-1159 - Betllar utiliti-~ Inc. vs. City of 
Zephyrhills and Florida PUblic service ~ I .. Ion 

Dear Mr. Tribble: 

Enclosed is ay Reco.aended Order in the above-referenced case. 
Also enclosed are the exhibit~ of record along with the 
transcript of this proceeding, file1 with the Division on May 22, 
1991. 

Pursuant to Section 120.59(5), Florida Statutes, please furnish 
the Division of Adainistrative Hearings a copy of the Pinal Order 
within 15 days of rendition. 

Sincerely,~ 

b.~ 
Hearing Officer 

VED: btig 
--•!!""laclosures 

cc : Scott L. Knox, Esquire 
----- Thomas P. McAlvanah, Esquire 

I 

Robert J. Pierson , Esquire 
susan Cl~~k, Esquire 
David Swafford 
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STATE OP FLORIO. 
DIVISION OP Amlllflfr.l'RATIVB IIBARINGS 

BETMAR UTILITIES, INC., ) 
) 

Petitioner, ) 
) 

vs. ) CASB lfo. 91-1159 
) 

CITY OF ZEPHYRHILLS, ) 
) 

Respondent, ) 
and ) 

) 
FLORIDA PUBLIC SBRVICB COIIIIISSIOif, ) 

) 
Intervenor. ) 

) 

RBOC!OIBifOBD OJtDBR 

Pursuant to notice, th Division ot Adainiatrative 

Hearings, by ita duly designated Hearing Otticer, Veronica E. 

Donnelly, held a tormal hearing in :be above-styled case on May 

9, 199 1 , in Dade City, Florida. 

For Petitioner: 

For Respondent: 

For Intervenor: 

Scott L. Knox, Esquire 
28870 U.S. Highway 19 North 
Suite 230 
Clearwater, Florida 34621 

Thomas P. McAlvanah, Esquire 
37818 Highway 54 West 
Zephyrhills, Florida 34248 

Robert J. Pierson, Esquire 
101 East Gaines Street 
Tallahassee, Flori da 32399-0863 

STATEIIEN"l' OF THE ISSUES 

Whether Betmar Utilities , Inc.'s application for an 

expansion of terr itory under its water and wastewater 

certificates in Pasco County s hould be approved by the Public 

Service Commission. 

DOCUMENT HUMBER-DATE 
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used in the Recommended Conclusions of Law as the April rule 

revisions were not available at hearing. It was further agreed 

that the statute in effect at the time the application was filed 

would be the controlling •tatutory law. 

During the hearing, two witness•• were presented by 

Betmar a nd 1our exhibits were moved into evidence. The City 

submitted three exhibits, and applicable portions of the Pasco 

county Land Use Plan were admitted a• Hearing Officer Exhibit f l. 

Leave to file the land use plan and the Tariff Sheet marked 

Peti tioner's Exhibit f4 po•thearing wa• granted by the Hearing 

Officer. These exhibit• were filed Hay 20, 1991, and all 

exhibits were admitted without obj~~tion. 

The transcript of the h~aring waa tiled May 22, 1991 . 

Proposed RecoJDJRended Orders were tiled by all parties by June 3, 

1991 . Rulings on the proposed findings of tact are in the 

Appendix to the Recommended Order. 

FINDINGS OF PACT 

1. Betmar Utilities, Inc . is a private uti l ity company 

who owns and holds Flori da Public Service Commission Certificates 

Number 137W and No . 98S. These certificates grant Betmar t he 

right t o ope rate a water and wastewater system in a specified 

territory within a n unincorporated area ot Pasco County . 

2. Bet mar seeks an extension of i ts certi f ied 

territory into the are a s i mmedia tely to the north and south in an 

unincorporated area o f the county. There is, or wi ll be in the 

near future , a need for wate r and wastewater services in the 

3 
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Pursuant to notice , the Divi•ion of Administrative 

Hearings, by its duly desigr ated Hearing Officer, Veronica E. 

Donnelly, held a formal hearing l.n the above-styled case on May 

9, 1991, in Dade City, Florida. 

For Petitioner: 

For Respondent: 

For Intervenor: 

Scott L. Knox, Esquire 
2887 0 u.s. Highway 19 North 
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Clearwater, Florida 34621 

Thoaas P. McAlvanah, Esquire 
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Whether Betmar Utilities, Inc. 's application for an 

expansion of territory under its water and wastewater 

certificates in Pasco County should be approved by the Public 

Service Commission. 

DOCUMENT PlUMBER-DATE 

0 7 2 7 0 JUt 18 !i9J 

~ ;;SC -R£CORDSI REPORTJNG 



used in the Recommended Conclusions of Law as the April rule 

revisions were not available at hearing. It was further agreed 

that the statute in effect at the time the application was filed 

would be the controlling •tatutory law. 

During the hearing, two witnesses were presented by 

Betmar and four exhibits were aoved into evidence. The City 

submitted three exhibits, and applicable portions of the Pasco 

Cou.nty Land Use Plan were adaitted as Hearing Officer Exhibit fl. 

Leave to file the land use plan and the Tariff Sheet marked 

Petitioner's Exhibit 14 posthearing was granted by the Hearing 

Officer. These exhibits were filed Hay 20, 1991, and all 

exhibits were admitted w.1 thout objection. 

The transcrip#-. of the hearing was filed May 22, 1991. 

Proposed Recommended Orde ... :s were filed by all parties by June 3, 

1991. Rulings on the proposed findings of fact are in the 

Appendix to the Recommended Order. 

FDIDDfGS OF FACT 

1. Betmar Utilitiea, Inc. is a private utility company 

who owns and holds Florida Public Service Commission Certificates 

Number 137W and No. 98S. These certificates grant Betmar the 

right to operate a water and wastewater system in a specified 

territory within an unincorporated area of Pasco County. 

2. Betmar seeks an extension of its certified 

territory into the areas immediately to the north and south in an 

unincorporated area of the county. There is, or will be in the 

near future , a need for water and wastewater services in the 
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proposed amended terri tory. An Application for Amendment of 

Territory was filed with the co .. iaaion to allow Betmar to 

service the area on November 13, 1989. 

3. When Betmar noticed the City of its pending 

application, an objection was fi.led to the proposed expansion. 

The objection specifically relates to the property on the south 

side of Geiger Road, which extends 330 feet south of the roadway, 

and adjoins the City's boundaries. 

4. Althouqh the City does not currently provide 

services to this locale, it does own water and sewer lines on the 

northern side of Geiqer Road in the Silver Oaks area. Other 

water and sewer lines in the City's system extend below the south 

side of Geiger Road at th~ far eastern portion of the area for 

which Betmar is seekinq the e xtension of territory. 

5. In an interlocal agreement between the City and the 

County dated February 9, 1988, these governmental entities 

established designated service areas for water and wastewater 

services in this particular area of the county. The purpose of 

the agreement was to promote the economic delivery of services to 

citizens in the area, and to provide for the necessary long-range 

planning inherent in the provision of these services. Prior to 

the agreement, the County was authorized to provide the services 

to the areas for which an extension is sought by Betmar . 

6. The service area boundaries delineated in the 

agreement were to be periodically reviewed in conjunction with 

the review of each party's respective comprehensive plans. 

4 



7. Pursuant to this aqreement, the City and County 

deterained that the City's Service Area Boundry would include the 

area south of Geiger Road that abuts Betmar' s current service 

area. 

8. The City and the County each relied upon this 

interlocal agreement in the creation of their respective 

comprehensive plans . However, no additional action has been 

taken by the City to service the area. 

9. The City is not actually operating within the 

disputed area for a nuaber of reasons. First of all, the City 

has adopted an ordinance which requires annexation ot contiguous 

property as a conditio.l of receivinq its water and sewer 

services. The disputed .>Ortion of the proposed amended territory 

is not within the city liaits and has not been annexed . 

Secondly, the City is not prepared to build utility lines to 

service the disputed proposed aaended territory until the new 

bypass road along Geiger Road is built, and the proper riqht-of­

way is obtained. At that tiae, the City would like to extend the 

Silver Oaks line under Geiger Road to the south, and the line 

along the eastern aide of the disputed portion of territory to 

the west. These anticipated expansions correlate with the City's 

Servi ce Area Boundry in the interlocal agreement which remains 

unchanged between the City and the County. A proposed service 

date wa s not p r ovided by the Ci ty at the formal hearinq. 

10 . The City seeks to control land use and deve lopment 

of property along the Geiger Road corridor thouqh its ability to 

provide or withhold utility servi ces . 
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18. Betmar presented no evidence a~out plans for 

further financial investlaent which would enable the utility to 

provide service in the area for which the extension has been 

requested because Betaar believes further investment is 

unnecessary. 

19. Betmar has an agre-ent with the County that states 

the county will provide bulk wastewater treataent to Betmar tor 

the purpose ot offering centralized wastewater services troa the 

county's Southeast Subregional Wastewater Treatment Plant for a 

twenty-five year term. 

20. The County has placed a possible qualification on 

the term of years in the aq- e-nt by inaertinq the following 

clause: 

• • • its first respd wibility is to the 
customers inside its cr.rn aarvice liaits and 
that it reserves the riqht to act in the Dest 
interest of those ~to .. rs in all 
circumstances. 

21. The agreement between the County and Betmar has not 

been approved by the Commission. 

CONCWSIOIIS OP IAif 

The Division of Adainistrative Hearings has 

jurisdiction over the parties and the subject matter pursuant to 

Sections 367.045(4) and 120.57(1), Florida Statutes . 

When a utilit y applies for an aaended certificate of 

authorization from the Commission, it is required to provide all 

information required by rule or order of the Commission. Section 

367 .045(2), Florida Statutes. 
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Rule 25-30.036(d), Florida Ac:blinistrative Code, 

requires a utility proposing to extend its service area to 

provide: 

(E)vidence that the utility owns the land 
upon which the utility treatlaent tacilities 
that will serve the proposed territory are 
located or a copy of an agreeae"t, such as a 
99-year lease, which provides for the 
continued use of the land. 

In this case, Betmar has an agreement with the County, 

who currently has jurisdiction to service the area in 

controversy. The agreement states the county will provide bulk 

wastewater treatment to Betmar in the area for a twenty-five year 

term, subject to the County' g need to use its Southeast 

Subregional Wastewater Treatment Plant for customers within its 

own service area. When this agrePment was placed into evidence 

instead of a deed or a long-term leatooe as required by rule, a 

legal issue arose as to whether Betmar's request for an amended 

certificate of authorization is materially deficient under the 

statutory and regulatory framework. 

During a cursory review of the pending amendment 

application, it appear s that there would be numerous public 

benefits if Betmar were to obtain the amended certificate and 

expand its territory to all of the requested area. The County 

has no objection, and the City is unable to act ultra vires in 

the area due to its ordinance which prevents the provision of 

City utilities in an unincorporated area . Further scrutiny 

reveals the amendment application is materially deficient ira tha t 

the required ownership or long- term 99-year lease regarding 
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utility treatment facilities is nonexistent. Even the proposed 

twenty-five year permitted uae agreeaent regarding the treatment 

facilities contains conditions subsequent that severely limit the 

County's obligations under the agreement. As a matter of law, 

the agreement lacks the certainty required by Rule 25-30.036, 

Florida Administrative Code. 

The applicant has the burden to prove that his request 

tor the amendment ia in the public interest. Although the 

proposed amendment application contains numerous public benefits, 

it is contrary to the public interest to cause future Betmar 

customers to rely on a wastewater treatment agreement that lacks 

cer tainty. The conditions subsequent, which are out of Betmar's 

control, make the proposed agreeaent with the County unreliable, 

even for the proposed twenty-f ive year term. 

~'l'IOR 

Baaed on the foregoing Findings of Fact and Conclusions 

of Law, it is RBCOIOIBifDBD: 

The Commission should deny Betmar's application for an 

amendment to its certified territory in Pasco County as the 

applicant has failed to provide that it will be allowed the 

continued use of the County's Southeast Subregional Wastewater 

Treatment Plant for the twenty-five year term set forth in the 

agreement presented at hearing. 
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A 
OON!! and Blft'BRBD this /~ day ot July, 1991, in 

Tallahassee, Leon County, Florida. 

~·-Z. til-~ CA B. DONifBLL 
Hearing Officer 
Division ot Adainistrative Hearinqs 
The DeSoto Buildinq 
1230 Apalachee Parkway 
Tallanassee, Florida 32399-1550 
(904)488-9675 

Filed with the Clerk ot the 
Division of Administrative Hearinqs 
this ;, fc...- day of July 1991. 

NOTICE OF RIGH'l' TO SOIMIT EX~Pl'l:OifS: All parties have the right 
to submit written exceptione to this Recommended Order. All 
aqencies allow each party ~t least 10 days in which to submit 
written exceptions. Some a~~ncies allow a larqer period within 
which to submit written exc 1ptions. You should contact the 
agency that will issue the f inal order in this case concerning 
agency rules on the deadline t or tiling exceptions to this 
Recommended Order. Any exceptions to this Recommended Order 
should be tiled with the agency that will issue the final order 
in this case. 

Copies furnished: 

Scott L. Knox, Esquire 
28870 u.s. Highway 19 North 
suite 230 
Clearwater, Florida 34621 

Thoma s P . McAlva nah, Esquire 
37818 Hiqhway 5 4 West 
Zephyrhills, Florida 34248 

Robert J. Pierson, Es quire 
Florida Public Service Commission 
lul East Gaines Street 
Tallahassee, Flori da 32399-0863 
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follows: 

follows: 

APPENDIX TO RBCOIIIIBRDBD ORDER 
IN CASB No. 91-1159 

Petitioner's proposed findings of fact are addressed as 

1 • Accepted. 
2 . Accepted. 
3 . Accepted. 
4 • Accepted. 
5 • Accepted. 
6 • Accepted. 
7 • Accepted . 
8 • Accepted. 
9 • Accepted. 
10. Accepted. 
11. Accepted. 
12. Accepted. 
13. Accepted. 
14. Rejected. 
15. Accepted. 
16 . Accepted. 
17. Accepted. 
18. Accepted. 
19. Accepted. 
20. Accepted. 
21. Accepted. 
22. Accepted . 
23. Accepted. 
24. Accepte>IJ. 
25. Accepted . 
26. Rejected. 
27. Accepted. 

See HO 12. 
See HO 11. 
See HO f3. 
See HO f11. 
See HO f4. 
See HO f9. 
See HO 111. 
See HO 113. 
See HO f14 . 
See HO f9. 
See HO f9. 
See HO f11. 

Iaprope~ leqal conclusion. 
S"'e HO f5. 
Se .l HO f8. 
Sf3e HO f14 -
St. «! HO f14. 

See HO 115. 
See HO f15 . 
See HO f 16. 
Improper leqal conclusion. 
See Preliminary Statement. 

See HO 117. 

Respondent's proposed findinqs of fact are addressed as 

1 . Accepted. See Preliminary Statement. 
2. Accepted. See Preliminary Statement . 
3. Accepted tha t an interlocal agreement between City 

and county existed. See HO f 5. The rest of the paragraph is 
rejected as legal argument. 
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