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BEFORE TilE FLORIDA PUI3LlC SERVICE COI1MISSION 

I n rc: Investi gation of Water Rates 
o f BCD Industries, Inc. in Osceola 
County !or possible ovcrearnings 

DOCKET NO. 910658-WU 
ORDER NO. 25 146 
ISSUED: 9/30/91 

The following Commissioners participa ted in the disposition of 

this matter: 

BY THE COMMISSION: 

THOMAS H. BEARD, Chairman 
J . TERRY DEASON 

BETI'Y EASLEY 
MICHAEL McK. WILSON 

ORDER DENYING RECONSIQEBATION 

BCD I ndus tries, Inc., (BCD or utility) is a Class " C" water 
and wastewater utility located in Osceola County. The instant 
proceeding c oncerns only BCD ' s provision of water service . BCD ' s 
c urrent water rates were established i n Order No. 2.2857, issued 
April 26 , 1990 . 

By Order Ho. 24818, issued J uly 5 , 1991, we i nit.1.atcd an 

invest igation of BCD ' S earnings for water service . Bas ed o n the 
desk audit of BCD ' s 1990 a nnual report, it appeared as though BCD 

was earning an overall rate of return of 29 .19\ , a rate o f r e turn 
exceeding th t which BCD was authorized t o earn according t o 

Commission Order No. 22857 . During the test year establ~shed tor 

the investigation, the twelve-month period ended December 31 , 1990, 

BCD appeared to be overearning by $17,647 annually. 

By Order No . 24818, we authorized BCD to continue charging its 
existing rates and c harges pending the outcome of the investiga
tio n, but those rates and charges collected after J une 25 , 1991 , 

were subj ect to refund with interest. In addition, BCD wa s 
required t o file, within thirty days of that Order, security f or a 

potential refund 1n the form of a bond or letter of c r edit ~n th~ 
amount of $12,274 or an escrow account wherein BCD would deposit 

revenues i n excess of $5 ,341 per month. 

By lettet· received July 31, 1991 , BCD requested a o ne day 
extension within which to file a motion for reconsideration . Also 

by letter r eceived July 31 , 1991, BCD asked the Commission to 
reconsider r e quiring the escrow of funds . 

0 ~ 6 S 7 S E i' 3 0 139: 

: psc-RECOROS/REPORTING 

-., 
261 



~62 

l 

ORDER tlO. 2 51 . 11 

DOCKET 110 . 91 0 6 58 -WU 
PAGE 2 

Rule 25 - 22 .060, Florida Administrative Code , requires motions 
for reconsideration to be filed within fifteen days o t the issuance 
of the order . That Rule further 1ndicates tha t failure to file a 
timely motion for reconsideration constitute s the waiver of the 
right to do so. I n this instance , the last day upon which BCD 
could have submitted a motion f or reconsideration was July 30, 
1991. 

Apparently, BCD submitted its letter requesting an extension 
o time to file for reconsideration by facsimile t ra nsmission (fax) 
o n July 30, 1991 . BCD followed up this fax by mailing the original 
letter, which was recei ed on July 31, the same day BCD ' s motion 
for reconsidera tion was received . 

We s hall consider BCD'S motion for reconsideration despite its 
not being timely filed . 

I 

In its motion for reconsideration, BCD asked that the 
Commission "reconsider requiring BCD Industries to escrow funds I 
which it does not have ." As its reason for t h is r e quest, BCD 
explain s that BCD ' s " Mid Year Financial Statement ... indicates 
we have lost $2 5 , 000 and owe IRS an additional $22,416 . 70 . " 

Under the terms of Order No . 24818, BCD was required to file 
security within thirty (30) days of the date of the Order, August 
14, 1991. As noted i n the case background , BCD was given the 
option of filing a bond or a letter of credit or establishing a n 
escrow account . Even if we were to construe BCD • s motion for 
rec onsideration to mean that BCD sought reconside ration of the 
security requirement and not just the escrow option--which would 
seem to be what BCD intended--we would not reconsider the security 
requirement . 

The purpose of a motion for reconsidera tion is to bring to the 
Commission • s attention "some point which it overlooked or failed to 
c onsider when it rende r ed its order in the first i nstance ." 
Diamond Cab co. of Miami y. King, 146 so . 2d 889, 891 (Fla. 1962) . 
We do not bel ieve wo have overlooked or om i tted any fact o f law in 
our dec i sion . 

We require security in an overearnings investigation in order 
to e ns ure the safety of any potential refu nd to the utility ' s 
customers . BCD ' S obligations to the IRS or its alleged losses are 
of no consequence in this regard. Therefore , we hereby deny I 
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reconsiderat~on of the security requirement. In addition, within 

t en u~ys of the date of this Order, BCD shall f i le the security 

r equired by Order No. 24818 . 

It is, therefore 

ORDERED by the Florida Public Service Commission thal the 

mot i on for reconsideration filed by BCD Industr~es, Inc . , is hereby 

denied. It is furthe r 

ORDERED that BCD Industries , Inc. shall file the sec urity 

r equ i re by Order No. 2 4818 wi thin ten days o f the date of this 

Order. 

By ORDER o t. the Florida Public Service Comm1s sion, this 30 t h 

day o ! S!:.PIEMBF.R 1991 

(S EA L) 

MF 

NOTICE Of FURTHER PROCEEDINGS OR JUDICIAL BEVI E\<1 

The Florida Public Service Commission is required by Section 

1 20 . 59(4), Flor1da Statutes, to noti fy parties of any 

dministrative hearing or judicial review of Commission orders that 

is availabl under Sect ions 120.57 or 120 . 68 , florida Statutes, as 

well as tho procedures and time limits that apply. This notice 

s hould not be construed to moan all requests for n administrative 

h ring or judic ial roviow will be granted or result in the relief 

sought. 
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Any party adversely affected by the Commission's action i~ 

this matter may request judicial review by the Florida Supreme 
Court in the case of a n electric , gas or telephone utility or the 
f 1rst District Court of Appeal in the case of a water or sew~:::r 

utility by filing a notice of appeal with the Director, Division uf 

Records and Reporti ng a nd tiling a copy of the notice of appeal and 
the filing fcc with the appr opriate court . This filing must be 
coopleted within thirty (30) days after t he issuance of this order, 
pursuant to Rule 9 . 110 , Florida Rules of Appellate Procedure . The 
not1co of appeal must be in tho form specified in Rule 9 . 900 (a), 
Flor da Rules of Appellate Procedure. 
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