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BEFORE THE FLORIDA P1 BLIC SERVICE COl1MISSION 

In re: Petitions of SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY for 
rate stabilization a nd implementa tion 
orde r s and other relief 

DOCKET NO. 880069 - TL 

ORDER NO. 25 183 

ISSUED : 10/09/91 

ORDER GRANTING MOTION FOR PROTECTIVE ORDER 

On Sept ember 17 , 1 991 , the Attorney General of t h e State o f 
Flor i da (Attorney General), served a Notice of Depositio n on 
Southern Bell Telephone a nd Tele graph Company (Southern Be ll ) 
seeking to depose Antho ny M. Lombardo on September 25 , 199 1 . Mr . 
Lombardo 1s Assistant Vice Presi dent - Regulatory Relations f o r 
Southern Bell a nd is a n of icer of the corporation . At the request 
of Southern Bell, the deposition was reschedule d to Oc tober 4, 
1991. 

On October J , 1991, counsel representing Mr. Lombardo in his 
personal capacity (Mr. Lombardo) contac ted the Attorney General 
s eeking an additional delay for the deposition. No ag r eement was 
reached. On October 4, 1991, prior to the time Mr. Lombardo was 
sche duled to appear, Mr. Lombardo filed a Motion of Witness Anthony 
M. Lombardo for Protective Order _Jmd to Reschedule Qepos i tion 
requesting that the deposition be ttascheduled to a la t er d ate, a t 
least until october 16, 1991. J1lso on October 4, 199 1, the 
Attorney General filed the Attor nev_. General ' s Objection to Mo tio n 
for Protective Order . Motion for Ord er to Compel Atte ndanc e at 
Deposition . and Motion for Order Granting Reasonable Fees and 
Expenses. Argument was heard on the r e spective motions on October 
7, 1991. 

In support of his motion for protective order, Mr. Lombardo 
states that, as a result o f an invitation before a grand jury , 
personal counsel was r e t ained on October 3 , 1991 . Mr . Lomba r do 
argues that it is unnece ssary and unduly oppressive to appear o n 
Octobe r 4, because it does not afford him an opportunity to fully 
con fer with counse l and prepare for the d e position wh ich may 
addr ess information that overlaps with the grand jur y . Mr. 
Lombardo , also states that the deposition may be unnecessary if the 
Commission a dopts the Commission Staff' s recommendation regarding 
disposition of excess revenues in this Docket tha t is currently 
scheduled for the Commission ' s October 15 , 1991 , Aglnda Conferenc e. 
Mr. Lombardo adds that , without more knowledge of the nature of the 
grand jury proceeding, del ay is appropriate to d e t ermine i f 
Att orney General is using the commission's proceeding a s a way of 
ass i sting the g rand jury i nvestigating. Essentially, Mr. Lombard o 
a rgues that the Attorney General's needs for discovery , when 
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balanced aga i nst Mr. Lombardo's need for preparation for the grand 
jury, wiegh i n favor of a delay of the deposition. 

Southe rn Bell supports the delay until after October 16, 1991, 
on the basis that Southern Bell ' s Notice of Withdrawal of the 
Company •o "special needs proposal" coupled with the Staff ' s 
recommendation on the disposition of excess revenues would rende r 
a deposition o f Mr. Lombardo premature. The Company also adds that 
the volume of documents already provided to the Attorney General 
can adequately prepare the Attorney General for the pending Agenda 
Con ference. 

The Attorney General argues , in support of its motion , that 
Mr. Lombardo and Southern Bell have had more than adequate 
opportunity to prepare for the deposition . He further argues that 

I 

i t is no t essential that Mr . Lombardo's newly retained personal 
counsel personally prepare since Southern Bell's counsel has 
s ufficient knowledge of the substantive areas of inquiry and 
personal counsel is capable of protecting Mr. Lombardo f rom abus1ve I 
questions. Moreover, the Attorney General claims that it is 
entitled to take the deposition of Mr. Lombardo absent a shvwing 
that the requested i nformation is privileged or t hat discovery i s 
a n a ttempt to harass or annoy the deponent . The Attorney General 
argues that no such showing has been made. The Attorney GeneraJ 
further argues that further delay of the deposition will deprive it 
of oufficient opportunity to discover Southern Bell's activi ties in 
relation to not only the special needs projects but also perhaps 
input to the Staff with regard to t he alternatives that have been 
presented in Staff ' s recommendation. The Attorney General adds 
that it wi ll be irreparably prejudiced in its presentation at the 
Agenda Conference if its d i scovery is not conducted until after the 
Agenda Conference . 

The Office of Public Counsel (Public Counsel) supports the 
Attorney Gene ral ' s motion arguing that Mr. Lombardo has made no 
s howing of any connection between the invitation to appear before 
a grand j ury and the subject of the Commission ' s proceeding. 
Public Counsel further argues that Staff ' s recommen lation is not a 
limit on diacovery nor does Southern Be l l ' s withdrawa l of its 
proposal limit discovery. All matters within the scope of ti'le 
proceeding are before the Commission . 

Upon consideration of the pleadings and the arguments of the I 
pa rties, I find it appropriate to grant the request to delay the 
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taking o! Mr. Lombardo's deposition until October 16, 1991. In 
balancing the Attorney General ' s discovery rights against the 
potential consequences of the grand jury proceeding, it appears 
that the better course is to g r ant a short delay in discovery. I 
would also note the potential for a ny harm o r prejudice is tempered 
by tho fact that a significant portion and perhaps all of the 
Commission ' s decision a t t he Agenda Conference will be issued as a 
Proposed Agency Action whic h carries a full panoply of further 
discovery opportunities. Notwithstanding the delay for the 
deposition, Southern Boll is directed to usc best efforts to 
provide any other information to the Attorney General related to 
its areas of inquiry with respect to Mr . Lombardo that the Attorney 
requires to prepare its position for the Agenda Con fere nce . 

Counsel for Mr . Lombardo is directed to notify the Attorney 
General on October 16, 1991 , of its position on the taking of Mr . 
Lombardo ' s deposition. The Attorney General is requested to notify 
the Prehearing Officer ' s office of the results of its 
communicat i ons with counsel for Mr. Lo~bardo . 

Tho A torney General ' s request for attorney ' s fees ~s denied. 
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Section 120 . 57 (1) l b) (5), Florida Statut es, provides that attorney ' s 
foes and expanses may be imposed on a party for pleadings 
11 interposed for any improper purposes , s uch as to h a rass or to 
cause unnecessary delay or for f r ivolous purpose or needless 
increase i n the cost of litigation. 11 I find that the requisite 
showing to determine an improper purpose has not been s hown here . 

Based on the foregoing , it is 

ORDERED by Commissioner Michael McK . Wilson, as Prehearing 
Of Eicor, that the Motion of Witness Anthony M. Lombardo for 
Protective Order and to Reschedule Deposition is granted as set 
forth in the body of t hi s Order . It is f urther 

ORDERED that the Motion for Order to Compel Attendance a 
Deposition and the Motion for Order Granting Reasonable Fees and 
Expenses is denied as set forth i n the body of t h is Order. It is 
further 

ORDERED t hat Couns e l for Mr. Lombardo s hall notify the 
Attorney General on Octobe r 16 , 1991, of its position on the taking 
of Hr. Lombardo ' s deposition . 
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By ORDER o f Commissione r 
Officer , this 9th d a y of 

(SEAL) 

TH 

Michael McK. Wilson, as Prehearing 

~ ' 1991 . 

~CHAE~L~~~~ner 
and Prehearing Officer 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Flor ida Public Service Commission is required by Sect ion 
120. 59(4) , Florida Statutes, to notify parties of any 
administrative hearing or j udicial review of Commiss i on orders that 
is a vailable under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply . This notice 
s hould not be construed to mean all requests for a n administrative 
hearing or j udicial r e vie w will be granted or result in the relief 
sought . 

Any party adversely affected by this order, whic h is 
preliminary, procedural or i ntermediate i n nature, may r e quest : 1 ) 
reconsideration within 10 days pursuant to Rule 25-22.038 ( 2) , 
Flor i d a Administrative Code , if i ssued by a Prehearing Officer; 2) 
reconsiderat ion within 15 days pursuant to Rule 25-22.06l , Florid a 
Administr ative Code , if issued by the Commission; or 3) j udicial 
review by the Florida Supreme Court , in the case of an electric, 
gas or telephone uti lit y , or the Fi rst District Court of Appeal, in 
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tho case of a wator o r sower utility . A motion for reconsiderat ion I 
s hall bo filed wi th the Director , Division of Records and 
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Reporting , i n the form prescribed by Rule 25-22.060 , Florida 
Administrative Code. Jud icial review of a preliminary , procedural 
or intermediate ruling or order is available if review of the final 
action wi ll not provide an adequate remedy. Such review may be 
requested f rom t he appropriate court, as describe d above, pursuant 
to Rule 9 . 100, Florida Rules of Appellate Procedure . 


	Order Box 7-483
	Order Box 7-484
	Order Box 7-485
	Order Box 7-486
	Order Box 7-487



