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• - SUPPLY A~EE~ENT - CONFIDENI/Al 
~OMPRESSED AIR FOR THE ~ONSANTO PE~SACOLA PLANT 

THIS AGREE~E~T is made and entered ~ nto as of :he Jr£1( day of 

.{J~.<cL1 . dn', t>y and between MONSANTO CJMPANY, : her~ina ft2r referr ;:!d : 1 as 
./ I 

" Suy~r" ) , (a Delaware corooration ) hav inQ offi ces at 300 ~orth Llndb~roh 

~oul evard, St. Loui s, Missouri , ~ 3167 and ~IJECT SE~V!CES COMPA~Y . a general 

part~ershi o of . ngersoll -~and Enhanced ~ecovery CJmoanv f a De!awar! ~oroorat 'on ) 

and UCAR ~~ergy Serv~ces Coroorati on, 1 a ~elaware cor~oraticn ) 1av inq j: s 

principal offi ce at One ~illi ams Center, Suite 2320 , Tulsa, Oklahoma, 74 li2 

(hereinafte r referred to as "Sel l er" • 

WHEREAS, ~uyer reoui res substant i al auantit i es of comoressed air which 

are essent i al fo r use i n a mal eic or1cess at i ts mal ei c anhydride ol ant ocated 

at 0e~sacol a, r l orida and has reauest:d Se1 er :o suool v such ouant i : i ~s of 

~omoressed ai r ~r~ an ai r comoress ion 'lant :o he cons:rJc:ed, owne1 , ana 

ooerated by Sel l er on the premises of Buyer : ana 

WHEREAS, Sel l er understands the ne~ s of quyer and i s wil li ng : o design, 

construct, i nsta ll , own, ~perate and mai ntai n the D1 ant at Sell er 's exoense 1n 

the site t o be fu rnished by Buyer with which Pl ant Sel l er •t~ill provide :he 

aforement ioned Compressed Ai r to Ruyer: 

NOW, THEREFORE, i n cons ideration of the premises and of :1e mutual 

covenants contained herein , 9uyer and Seller ag ree as follows: 
j ... i. 'j-
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ARTICLE 1 
CONFIDENIIAL 

DEFI l'i I fl ONS 

Terms u~ed in this Agreement shall have the following meaninQs: 

1.1 ~Ai r Distributing System• means the system of pioelines to be 

constructed, owned, ooerate1 and maintained by ~uyer and used to 

trans~ort Compressed Air from the ?lant to the various use points at 

~uyer's ?lant. 

1.2 "Buyer's Plant" means Suyer's modified and expanded ~a leic ~nhydride 

~lant at ?ensacola, Florida. 

1.3 "Comoressed Air" means compressed atmospheric air which is delivered 

hereunder meeting the specifications per Exhibit C. 

! .4 

1.5 

1.6 
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" 
CO NFI O tNfiAl 

1.7 "Delivery Points" (or the si ngular "Oeliverv Point". as applicab l e) means 

the location(s) of the Pl ant's flanqes and the res oective connect ing 

points: 

a) for the f~llowinq suop l y streams : 

a-1) t~e coolinq wate r suoo ly l ine 

a-2 ) the domest i c water supo ly line 

a- 1,4) the ~ l ectric Power Service l ines ( 12. 47 KV and 480 ~ ) 

J-5 ) t~e i nstr~ment air suoo ly l i ne 

a-6) the nitroqen ourge suooly line 

a-7) the olant air supoly l ine 

a-3) ~h~ process watar suooly 1ine 

a- 9) the steam suoo l y l ine 

b) t he following j elivery stre~ms : 

b- ! ) the ~ir ~i str1b ut inq Svs.: a'll 

b-~) the cooli ng water -et u r~ li :1e 

b-3} tne steam return 1 i ne 

b-4 ) the Waste Water dispos al 1 i ne 

1. 8 "Electri c Power Serv ice" means the electri c power prov ided or caused to 

be provided by Suyer :o Sell er as set :or th i n Artic l e 2. 5 and ~xh ib i t F. 

1.9 "kSCF" means one thousand (1,000) cubic feet of gas at an absolute 

pressu re of fourt een and s i xty- ni ne one hundred ths ( 14.59} pounds oer -~ 
rl,i; 
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C 0 r~ F I 0 f N II A L 
square i nch and a temperature of sixt y degrees (500) Fahrenhe i t . 

"lc.SCFo• means kSCF oer dav. The t erm "~SCF" as used herein sha 11 11ean 

one thousand kSCF and uMSCFO" shal l mean one thousand kSCF per jay . 

1.10 "KwH• means Kilowatt hour. 

1. 11 "Plant• means t he fac i lit ies t o be desi gned , construct~d . i nst3 l~ ~d. 

owned, ooerated, and ma intai ~ed by Sel l er fo r the purpose of orJv · u ~~q 

Compressed Air to Buyer, and as desc ribed ·n Exhi bit H. 

1. 12 "Pl ant Site" means ~he ~ lot Jf ~ and as s~t fo r t h in Exhibit g , :J J~ 

furnished by Buyer t o Se ll ~r. fo r Seller's use hereunder, fo r :~e 

construct ion, instal l at ion, ooerat ion and ~a i n tenance of :he J'lnt . 

1 .13 upsrA• means pounds oer square i nch abso lute. 

1. 14 "PSIGM m~ans pounds oer soua re i nch qauq~. 

1. 15 "Stal'"t-Up Date" means the date the Pl ant i s ready to provide Comoressea 

Ai r as specified i n a written not i ce 'v Sell er : o Ruy~r . 

1. 16 "Uti l ities" means cooli nq water, domest i c •.o~ate r , El ect r i c =>ower Scr·Jice , 

f ire water, i nstrument air, nitrogen ourge gas, pl ant ai r , Jrocess ·-1atcr, 

and steam to be suopl ied to the Plant by ~uy~r. and cooling water, st e~m 

. .:, ·. : . t>" .. • - •• - - . , 

i n Exhi bit H. ~;·v 
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CDNFIOtN iiAL 
1.17 "Waste Water• means Plant wasta water disposed of by Buyer inc l uoinq oily 

~ater with incidental amounts of l ubricants 3nd orocess waste water, ~ut 

excluding sewaqe • 

..,JJ'i--



, 
.\RTICLE 2 CDNFIDE NII Al 

FACt liT ItS 

2.1 Ouri nq the Term of :hi s ~greement, Sel ler, at its axoense, sha11 1es i~n. 

construct, instal l , own, ooerata and mai nta i n ~ he ~ l ant at the Olant 

Site. The Plant shall be and remai n t he prooerty of Sell er at all :imes 

exce~t as other.~ise provided i n Articl e 8. 2. ~xc~ot as out li 1ed · , 

~rt i cle a.2 and ~rt i c l e 10.5, Sell er shall remov~ the Pl ant within ~wo 

{2) years aft : ~ exoi r at i on of t~is ~q reement ours uant tJ Art ~c; e ; .:o. 
or t erminati on pursuant to ~r~i c l ! ~. 3 or 8 . 4 subj ec~ ~o delays ~ermit : ~~ 

purs uant to Art i cl e 12. 2. 

! .2 Ouri ng the Term of t his Agreement, ~uyer, at i ts expense, wi ll provide :J 

Seller the use of the 0 1ant Site and grant access to the ~ l ant Si: e. 

~ .3 A pl ot plan of :~e Pl ant Sit~ ana :~e ?lant, :ont3 ined ' n ~xh· b . .... 

shows the locat ion of : he ~el ' ve~y oa·nts . 

2. 4 ~uver, at its exoense, wi ll construct, own, :>oerate and mail"lta.in : e .~.: r 

~istri but i nq Syst em and extend ' t :o t he Compressed ~ i r Deli'lery 0 oint ' s ' 

on the Pl ant Site set fortn in ~xhibi t 0. 7he Ai r Distri but ing System 

will remain the ~rooerty of ~uyer at all ~imes. 

?ower Serv i ce f rom Del i very Points on t he Pl ant Si te which Sel l er 

des i gnates . Suyer, at its exoense, sha ll prov ide, in accordance with the , 
~ ~-,... 
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. . CONFIOENliAl 
specifications set forth in Exhibit F, faci iities to deliver El ectric 

Power Service reasonably required by Seller fo r the construc~ i on, start -

up, and operat ion of the Plant dur ing the term of this ~qreement ~nd any 

extensions thereof. Seller, at its expense, shall install the necessarv 

eauipment with i n the Plant Site to protect Seller's electrical f~eder 

line to the ai r compressor motJr in accordance with establ ished codes and 

good enqineerinq pract ice. 

~ . 6 Sel l er, at its expense, shall ;>rovide fac i lities to receive inf owing 

Utilities from Buyer , and or Jv i de out:<~J\otino 1Jtil i t i es to '3uyer 3t t"le 

Delivery Poi nts desc ri bed i n : xhibi t ~and wit~i n amounts and ooe r at i1g 

conditions as specifi ed in Exl'libit H. '3uyer, at i ts exoense. ·.~ i1 

prov 'de and rece b e said irHlowi ng and )Utflowing Uti liti es resLJe~-= · v~l-1 . 

2. 7 Seller , at i ts expense, will oreoare the ~lant Si te and prov iae ~ 

suitable drainage system such : hat ~aste Water and oi l s can ~e -~c eiveo 

by Suyer ~tone Del ivery Point as shown ~ n ~xnib ' t J . 3uver , at :~e t·~~ 

of construct i on and at its ex~ense, wi ll orov i de a Pl ant Site Nn c~ . :) 

~he best of its knowledge i s free from underqround and overheaa 

obstruct ions. !fat any time any obstruct ions, si gnificant amounts of 

any toxic or hazardous material s not attri butable to Sel l er or i ts 

representat ives are fo und on the Olant Site, they will ~e removed Jy 

Buyer at Buyer's expense. Seller, at its expense, will perform any 

necessary soil t ests. 

2. R 3uyer will use reasonable efforts to relocate :he exist i ng underground 

butane li ne outside the Plant Site by January 1. ! 989. ...1 
~"'t-1-



' . 
2.9 

CONFIOfNfiAL 
Buyer grants to Seller the r i ght of access t o the Plant Si t e &or :he ter~ 

of this Agreement, and, thereafter, for the period of t wo (2) yea rs 7or 

the removal of the ~ l ant. Buyer, at its expense will provide a roadway 

suitable for a tractor trailer 60 feet lonq and weighing RO, OOO pounds :J 

such Plant Site acceotable t o Sel l er and ra il road access, when ava il ab l ~ 

for this project. 

2. 10 3uyer will prevent persons other than S~ l le r ' s represe ntat i v~s or 3uyer ' s 

employees or representatives authori zed by Sell er &rom enter i ng : he ' 13nt 

Si te or al teri ng , r~pa i r i ng or adj ust "ng or ot herwi se : amoer, , g wi : ~ : 1e 

0 l ant. Buyer will prohib i t storage ~ f f ammaol e or c~rr~s ive mater1ai s 

wi thi n 100 feet of :he Pl ant Si ! e , ~xceot 7o r such storaqe i n ef fect on 

the date t hat Sel l er aooroves the ocat i on of the P ant Si te Jr Jt he: 

storage l ater consP.nt ed t o by Sell er, such consent not t o be unreasonab : y 

withheld. Both parti es wil l compl y wi t h the more str ~ngen t Jf ~uye: ' s : r 

Seller's Safety requir~ments with reqard to all acti viti es •lfi:h i n t he 

0 lant Si te and will cause all of thei r emo l~vees , agents , 

reoresentatives, contractors, subcont • acto rs and suooli ers to ao 

likewise. 

Sel l er, wi th regard to the area and activ iti es outs ide the ?1ant Si~c but 

wi thin the ~ensacol a plant s ite, wi ll comoly wi t h Buyer ' s Sa fet y 

requirements, and wi l l cause a ll of i t s emoloye~s. agents, 

representat i ves , contractors, subcontractors, and suopl i ers : o do 

JW~ ~- J ·· :. ; : 
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, ..., . CONFIOrNIIAL 
2.11 Se l ler, at its expense, will install and r.~aintain a sui tabl e Joundary 

~ar~er to contain t he Plant with siqns statinq unauthori zed entry i s 

orohibited. ~uyer will have access to tne Plant at any time cJr onl y :he 

following reasons: monitor equioment, Buyer ' s safety reauirements, 

emergency shutdown, fire fiq htinq and security, and fo r reasons se~ • Jr:~ 

in Article 4.4.4. 

2. 12 Seller shall not ~ring into , rtisoose, use, or release i nto ~uy~r ' ; '~nt 

or Seller's Plant any hazardous material~. chemical s, substances or ~as : : 

(hereinafter ~~ateria l s~ ) without ~rior ~r i :t en approval of ~uy~r . 5JC~ 

approval not :o ~e unreasonably withhe i ~ . ! f aooroval ~s qi ~e~ )Y :~e 

13uyer, :he Seller shall handle 3.11 such ·~aterials i n comoliance ·.-~ · : :1 al 

aoolicable l aws and regul at ions inc luding Buyer ' s ?ensaco l a ' 1 ant 

requlations as presented to Seller. Sel l er shall be li ab le •or a1 1 

cleanup costs and penalti es of any Seller 's acts or omissions ~es ul : ' 1 q 

in any release ~o the env ironment i n viol ation of : he l aw wi :~ resoec: :o 

such '1aterials, and Seller shall i ndemnify Buyer fo r 31 sucn c·:~nt:o 

costs and oenalt i es which Buyer incurs ~sa resu lt Jf Sel er ' s J re~c1 ) < 

the foreqoinq obligations; provided, :hat Buyer shall subst ant ~ ate : 1 

such costs and penalt i es. In the ~vent such releases are cause1 ~o ' n t ~ 

by Buyer and Seller , then such part i es shall share in t he c~sts ?f 5~c~ 

cleanup to the degree responsible . 

2. 13 Sel l er wil l not di scharqe li quid or solid waste :hat will change :~e 

facility. Seller shall i ndemnify Buyer fo r all cleanuo costs and 

penalt i es which Buyer i ncurs as a result of Se ller' s breach of :he . . i _ 
"'i" r 
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. . CONFIDENTIAL 
foreqoinq obliqat ions; provided, that ~uver shall substant i ate all such 

costs and penalti es. In the event such releases ~re caused j oi ntly ) y 

~uyer and Seller, then such parties shall share in the costs of such 

cleanup to the degree responsible. 

2. 14 Seller will inform Buyer of any changes which ~ay occur in the Se ll er ' s 

oartnership structure which may materi ally affect Sel er's performance 

;,ereunder. Seller will ' nform Buyer of any chanqe i n t~e author ' nt ion 

of Seller or Sel ler 's partners to conti~u i ng b ~s i ness ooerat ions ·n :~e 

S tat~ of Flor ida. 

!. 1: Sel l er retai ns the riqht to make modificat ions and chanqes t o the 0 ant 

as Sel l er deems orooer fo r t he ooerat ion and mai ntenance of :~P. 

fac1 li ties . Any substant i al changes wi ll be submi tted :o quyer ~o r Jr ~ or 

review and comment . i 
,v.) 
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~ . CONFIDtNfiAL 
ARTICLE 3 

SERVICES TO 8£ PROVIDEO 

3. 1 Conmenci ng on the Start- IJp Date and cont inuing duri ng the te~ of :~is 

Aqreement, Seller shal l deliver Comoressed Ai r to the Deliverv Point , and 

8uyer sha l l receive, accept and pay fo r such Comoressed Air . 

3.2 Suyer shall supoly and acceot Utilities at the D~livery Points . 

3. 3 Seller shall provide Comoress ~Q Air as defined : n :xhibit C: howeve r, 

Seller shall not be obliqated to del i ver Compressed Ai r when the 

Utilit i es provided and accepted at the Oeliv~ry ?oints are not in 

compliance with £xhibit H, or :he delivered Compressed ~ir f owrates :no 

~ressures required by guyer are not with i n tne des ign condi: i ons Jf : 1e 

Plant as set forth i n Exhibit c. 

3.4 Seller will obtain, at Rijyer 's expense and with ~uyer's reasnnao le 

written aooroval, all necessary aovernmental licenses , permits, 

cert i ficates or aoorovals for ~onstruction and ooerat ion of :~e 'lant . 

Buyer will provide assistance as necessary and as reasonably reauested by 

Seller to obtain these permits . Seller shall comoly with all aoo l icable 

l aws, rules and regu lati ons relating to the design, construction 

instal lation, ooeration and maintenance of :he Pl ant. 

3.5 Seller shall use i ts· best efforts to como lete and start-•JD the 'lant '>y 

September 30, 1989 • 
.,_.;VY 
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... . CONFIOENfiAL 
3.6 Seller at al l times will remain as an indepenaent contractor. Seller and 

~uyer will advise each other as necessary concern i ng ooe rat ions. Seller 

as an independent contractor will pay and discharge all costs and 

expenses incurred in connection with the oper~tion of the ?lant exceot 

for Electric Power Service, Waste Water disposal, and property taxes 

':hich shall be prepaid by Seller and billed to Buyer or paid directly !)y 

3uyer, in either case at Buyer's sole exoense. ~11 Plant personnel 5ha ll 

be emoloyees of, or contracted to, Sel l er. 

3. 7 Sell er will furnish the suoerv ision and :rained oersonnel fo r :he 

operat i on and ~aintenance of the ' ant . :he operat i ng procedures 
1 0l l owed will be i n accord wi th the cu rrent procedures used by t~e 

Seller's product ion orqanization, with the obiec! ive ~f achievi ng safe 

and effic i ent delivery of Compressed Ai r. 

3.8 Seller understands that the suppl y of Compressed Ai r hereunder i s 

essent i al fo r use in Suyer's maleic process !nd Sel er herebv ~eaica::s 

the Pl ant caoac ity to the excl usi ve compression of air for Suver ' s 0 ant 

whether or not Buyer makes use of such caoacity . 

3.9 The design of the Plant i s predicated on the exi stence of an air sou rce 

whi ch i s reasonably free of corrosive components, hydrocarbons, 

impurities or particulate. If Buyer installs new operat ions in the 

vici nity of the Plant or materially changes ex · sting ooerat ions i n t~e 

emissions create condi tions which demonstrably affect safe or rel i ab l e 

operations of the Plant or imposes or resul t s i n add itional :naintenance, . 1-
'/ V V 
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CONFIOtNliAL 
repair, operational or replacement requirements of the ?l ant, then Buyer, 

at its option upon recei ot of written notice and reasonab 1 e ev idence from 

Seller of the existence of such con taminant~ shall pro~eed in ~ood faith 

to ( ll correct such condition by removal or modification of such 

contaminant source; ( ~) reimburse Seller at cost for the costs of 

additions or modifications to the Plant or its comoonents reasonably 

necessary to alleviate such condit i ons f~r safe or reliabl e 0oe: at ion; 

( 3) reimburse Seller for increase':f direct OJ~nt ooentional, ;:,ai rnenanc~, 

repair or replacement costs i ncurred by Seller lttr i butab l ~ to sue~ 

contaminants: 0r ( J ) terminate t~is Aoreement under t ~e orov is ~ ons of 

.... rticle 3.3. 

3.10 Seller at i;s exoense wi ll cl ear ~~e 01ant Site of all above qround 

equipment to six (,) i nches ~elow grade and pi pinq i nstal l ed and owned )v 

Seller within two (2) y~a rs after :he ~xoirat ion or te rminat ion of :n is 

Agreement or any extens i on thereof, whether ~Y expirat i on ours uant tJ 

~rt icle ~ .1 or :ermi nat i on oursuant to Article 3. 3. 

3.11 Seller at its expense will be respons i bl e to promot ly reo l ace or reoai r 

any part removed from service and reo laced by a scare par~. 

~·.,.}i 
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ARTICLE 4 CONFIDENfiAL 

CONSIDERAT ION, P~!CE AND CHARGES 

~.1 On the first day of each calendar month following the Start-Up Oate 

during the term of thi s Agreement, Buyer shall pay to Seller, the 

, :nd any 

applicable sales, use , or similar taxes now , or hereinafter imoosed on 

such Compressed Air. 

1.?. ~t t;,e end of each calendar ::~onth foll owing ;.he Start- IJp Date, Seller 

will invoice Suyer, and Buyer will pay Seller, for the r 

4.3.1 

)plus the amount of any sales, use or other 

~imilar ~axes now or hereinafter imposed by reason of sale or delivery of 

Compressed Air hereunder. ~t the end of the calendar month during which 

the Start !Jo Date occurs, Seller will invoice Suyer, and Buyer .,...il l ;:lay 

Seller, 

for the portion of the month which Compressed _Air was c!elivered on 

a ororata basis, plus the amount of any sales, tJSe or other similar taxes 

now or hereinafter imposed by reason of sale or delivery of Comoressed 

Ai r hereunder during such month. 

I 
~uyer's obligation to pay 

.. . --: .. . . ... 
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CDNFIDENfiAL 

4.3.2 Seller shall be deemed to ha ve prov ided Compressed Air duri ng per iods 

(a) 

( b) 

(c) 

(d) 

( e) 

i. 4. 1 During t he t erm hereof, (other :han t he fi rst th re~ (3 ) months fo ll owing 

the Start- Uo Date), the wi l l ' e aoolicabl ~ when 

Seller ach i eves a ~i n i mum of ?l ant ava il abi l ity 

Shoul d Seller f ai l to provide Pl ant ava i lab i li ty 

durinq any month except t he first thre~ (3) months of operations, Seller 

wi 11 reduce 

the Plant i s actual l y on line, down to availab i lity at whi ch 

point payment will be Downtime, performance t est; ng or ooerat ion 

at reduced caoacity 

calculation of Plant availabi lity for each calendar month will ~e made by ·· -
}..J }". 
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C D N F I 0 E fi II A L 
Seller and furnished to ~uyer by the 15th dav of the calendar month 

following the end of each calendar ~onth together with 

4.4.2 Seller shall use best efforts to minimize downtime but will have the 

right to shut down the Plant, or portions thereof, for such reasonable 

periods of time as may be necessary to make repairs and perform 

maintenance as is necessary and consistent with prooer and safe 

operation. 

If t he Plant ooerat ions are such t~at quyer's 

?ensacola Plant operations are adversely affected by Sel l er's downt i me, 

Seller and Buyer will mutuall y use oest efforts to identi fy and correct 

the problem as soon as possible. 

4.4.3 Suyer;s intent i s to prov ide Seller wi t h advance notice of Buyer's 

scheduled maintenance shutdowns to allow coordi nat ion of schedul i ng the 

Sel ler's required shutdowns, when possible, to the mutual advantage of 

~oth oart~es. 

The Plant will be returned to 

service as soon as feasible. 

4.4.4 Suyer shall have the riqht to shutdown the ?lant for emergencies at 

Buyer's expense 

nuring 

at anytime t~ reQuire a shutdown if in the opinio'n of the Suyer, major 

equipment failure is imminent. All costs and downtime related to any ...1 
'rV kl 
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CONFIDENJlAl 
shutdown under this Article 4.4.4 will be for Suyer's account , provided 

said shutdown was not necessary at that time, and will be for Se l ler's 

account provided said shutdown was necessary at that time. 

4.4.5 In the event Buyer disagrees with Seller's determination of ?lant 

availability, the parties promptly shall endeavor to reach agr~ement on 

such point. 

4.5.1 ~uyer's account shall be credited for 

~ .5.2 ~uyer's accQunt shall be charged as if the Plant was operating at 

pursuant to Article !.4.1 fo r the t erm of the 

~greement durinq whic~ Compressed Air was not required by 3uyer during 

4.5.3 Seller shall reduce 

18 
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.. . CO!iFIDENfiAl 
of producti on of 

Compressed Afr during such extended period. 

4.5.4 

i.6 The terms of oayment will be net cash ten (10) days following receipt of 

~nvoice. In the e'lent Suyer i s late in the making of any payme!"lt 

hereunder, Buyer shall pay t ~ Seller a l ate payment penalty, applied to 

t~e balance due for each month of l ateness or oort ion thereof. The 

~alance due shall ~ea r i nterest, at 3 rate oer 3nnum ecual t~ 

in excess of the reference ("~r i me") rate charged on the due date ~Y 

~anufacturers Hanover Trust Comoany , ~ew Yo r k, ~~ew York to it s ) est 

c~ercial customers. 

4.7 :f 3uyer's futur~ require!!lents of deli ver.v pressures and /or flow r ates of 

Compresse~ Air are outside :he design condi tions as set forth i n ~xhibit 

~. then Seller will prepar~. at Suyer's request 3nd expense, caoital, 

design, engine~rinq, construction, operating and maintenance cost 

~stimates for changes or !!lodificat ions necessary to enable the ?lant to 

meet the revised ooerating conditions. 

, (2) accept the current design 

third party. 

hil) 
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4.8 
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• • 

-- hi y-J., 
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• CONFIOENrtAL 
4.9 

4.12 In the event Seller incurs anv increase i n costs or expenses in the 

design, fabrication, construction or start-up of the Plant due to any ·1 w y·r 

22 



CONFJDENfiAL 
delays or hindrances caused by acts of Buyer, i ts aaents, emol oyees or 

contractors, or to changes to the Plant caused by Buver, Suyer shall 

reimburse Seller for sucn increases in costs and expenses uoon 

~resentation of an invoice therefore, toqether with adequate 

documentation thereof; provided however, Buyer ~ill not be l i abl e ~or any 

such cost increases related to chanqes in scooe of suoply un l ~ss 

author ized i n wri t i na by Buyer ' s Eng i neering Proj ect ~anaaer. ·~· 
.... ·· 
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. . 
A~TlCLE 5 CONFIOtNIIAL 

WARRANTIES · 

5.1 

5.2 

5.3 

24 
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• 
ARTICLE 15 

C 0 NF/0 ENfiAl 
APPLICABLE LAW 

6.1 This Aqreement will be governed by the Uniform Commercial Code and ~h e 

1 aws of the State of Florida. . )., , .... ~ 

25 

L 



. . 

L 

ARTICLE 7 

CONFIOtN fiAL 
TESTING ~NO ~EASUREMENT 

7.1 Seller's intent i s to assure Buyer that the Plant when fully e~ected and 

ooerationat, will perform as set forth in Exhibit C. Such intent will ~e 

deemed met i f: a) the Pl ant meets such performance reauirements as 

defined in Exhibit H during shoo oerformance tests also defined i n 

Exhibit H, to be conducted i n the presence of Buyer 's representat· ve, and 

after a reasonable oeriod of notification and oooortun itv t o ,ave 

qualified reoresentat ives oresent, 1) on the compressor at :~e vresser­

Rand Comoany manufacturino fac i lity at Olean, ~Y, 2) on the elec:; ic 

motor driver at the Electri c i·tachinery Divis i on manufacturinq facility in 

~inneaool i s, MN, and 3) on the qear at the Lufkin Industries, :nc. 

faci l ity i n Lufkin , TX, prior to shioment; and,) ) the ?lant ~eets a 

confirming init i al field performance test descri belj i n Artic l e 7.2 whic:-1 

substantiates :he olant design bases as described in ~xhibit C. 2 of : he 

motor-gear-compressor train . !n the event the perf~rmance reauir:~ents 

are not met during such tests, al l necessary changes in the~ ant to 

enable the Plant to meet such performance will be made )y 5e1~ ~r Hitiout 

any additional cost to Buyer and at Seller's exoense. 

7.2 The allowable tolerances during the initi al fi eld performance test wi ll 

be equivalent to the shoo performance ~ests as described in Exhibit ~ 

The initial field performance test will serve as a ::>enchmar~ fo r 

performance deterioration, and will be conducted prior to the Start - Uo 

Date. The initial oerforr.~ance test will be co rrelated with t he shoolJ j, ~ 
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CONFIOEN IIAL 
performance test using the above mentioned tolerances and applicable 

!fficiencies of the respecti ve compression equipment. 

7.3 ~eller, and with mutual aoreement of Buyer, may perform subseouent fie ld 

oerfonmance tests of the Plant ~o demonstrate performance. aefore 

conductin~ such tests, Seller shall orovide fourteen (14 ) day ~rio r 

written notification to Buyer 'f the date and time 0f such tests so :~at 

3uyer, at it s ootion, ~ay witness said tests. -ny subseauent ~i e l d 

performance tests will he a standardized procedure utilizi ng : he 

·nstrumentation inst31 1ed ~or nor~a l ~aerat ion, ~onitJr i ng, and :ontrol 

of the ' l ant, and t he ~roceaure wil l be orov ided by Scl1 er :o 3uyer : J r 

rev i ew not l ater than si xty { 60 ) days before the Start- Up Date, and wi 1 

) e ~utua ll y agreed t o by both oart i es. 

7 . ~ ~uyer may reouest Sell er :o perform subsequent f i eld oerformance ~est s 

during the term of this Agreement within the flows and pressures as set 

:ort!1 in ~xhib i t C. The out - ·Jf-oocket cost :>f such subseauent ... i e ld 

~erformance :ests, reouested by ~uyer, wil l 1e Ja id by 3uyer i f sa id :es: 

results i ndicate that the oerformance of t!'le i nitial ~i el d performance 

:est ~s being achieved, or paid by Seller i f said resu l ts i ndicate said 

oerformance is not achieved. Successful complet ion of a subseouent f i eld 

oerformance test will be accomplished if the results show :hat the 

performance i s not '!lOre than 2'! l ower than the initial field oerformance 

:est i n addit i on to the instrument and measurement devi ce tolerances . 

to Buyer's account. 1 
iv~y 
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ARTICLE 8 CONFfOfN II AL 

TERM OF AGREE~ENT, OPTIONS FOR PURCHASE AND TERHINAT IO~ 

~.1 Term of Aqreement. This Ag reement shall ) ecome effective upon ~ he date 

hereof, and unless extended oursuant to Article 12.2, shall cont i nue in 

effect for a oeriod of 120 months from the Start-llo Date, and ::'lerea f::: 

shall continue in effect f rom year t~ year unless t ermi nated by ei : her 

party upon wri tten notice to the other party at least six ( 5 ) mont~s 

orior to the end of the said 120 month oeriod or th ree ( 3) ~onths Jr iJr 

to the end of any yea r l y ex:~ns i ons :~ereof, exceot as otherwise Jr~vi ::d 

in this Art i cl e B. --·--

3.2 Purchase of ?lant. In each cal endar year fo llowing the Start - ~o Date 

during t he term o f this Agreement, Suyer ~ay at its oot ion, ~oon at ~~s: 

four {4) months orior wr i tten notice to Sell er , purchase the Plant . ~~ 

t he date of purc hase, 3uyer ~ill oay Seller ~he purchase pr i ce set :Jr:n 

i n ~xhibit 3 fo r the calendar year in wnich such ourchase i s ~ade . -he 

conditions of said purchase are further suoolemented by Art ic le 2. 1, 

Art icle 10.3 and Art icle 10.5. On or 1efore December 31 , :988 , ~uyer ~ay 

at its option, uoon at least two (2) months prior written not i ce to 

Seller, purchase the Pl ant at a partia l staqe of comolet ion. ~n : he date 

of purchase, Buyer wi ll ~ay Sell er the purchase pr ice set fort~ i n 

Exhibit ~ . Uoon payment of the purchase price, t his ~qreement shal l 

Agreement. ~xceot with respect to occurrences affecting titl e as 

described i n Article 10. 5, ~~ 
t'l 
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. . CONFIOENliAl 
below, Seller shall deliver such documents as are necessary to convey 

good and mar~etable title of the Plant to Buyer free and clear of any 

liens and encumbrances caused by Seller. ANY SUCH PURCHASE 3Y BUYE~ OF 

THE PLANT SHALL BE ON AN "AS IS, WHERE l.S" BASIS WITHOUT ANY EXPRESSED OR 

IMPLIED WARRANTIES ~y SELLER OTHER THAN THE ~ARRANTY OF TITLE, EXCEPT 

THAT ANY EQUIPMENT WARRANTIES STILL IN FORCE SHALL BE TRANSFERRED TO 

SUY~R. ~uyer shall pay any sales or transfer taxes imposed on eit~er 

party by reason of such sale and purchase of ?lant. 

~.3 Termination Dur:_i_ng I niti~l_ Term. Suyer mav, at its option, ::oon at ·l east 

six (6) months prior written notice to Seller, terminate this Agreement 

during the initial 120 month period set forth i n Article B.l. On 

effective date of termination Suyer will pay to Seller the t enminat ion 

fee set forth in Exhibit 8. The conditions of said termination are 

further supplemented by ~r:.ti cle 2.1, Article 3.9, Artie~ 3.10, Art i cle 

8.6, Article 17.1, and Article 17.2. 

3.4 Termination Due t o Default. 
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CONFIDENrtAL 

~.5 If during the term of this Agreement, Seller takes acti ons \~hich result 

or may result in the volunt ary cessat i on and liquidat i on of business 

which have or would have significant adverse effect on the ooerat ion of 

the Plant, Seller shall give Buyer at least six (5) months or ior written 

notice of such contemplated action after whi ch Buyer will have the right 

t~ ~urchase the Plant at a ne9otiated price. 

3.6 If, (i) pursuant to any present or future arrangements with, o~ any 

directive or reQuirement from or of, any third party providing Utilities, 

regulation or decree shall prevent or l imit Buyer i n prov idi ng or 

arranging for any utility or providing facilities for such purposes, or ~ ~ 
i.l r 
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LUNFIUtNfjAL 
(iii) in the event that ~uyer ~ay reasonably determine t~at i t may be 

deemed to be, or be required to be, "Licensed as a Public Util ity" 

because of the provision of, or arrang i ng fo r the prov1sion of , dny such 

Utilities or fac1l iti es used for such ourposes then, i n any such event 

3uyer shall not be required to provide the Util i ties, so limited, 

restricted or regulated. In li eu thereof, the parti~s shall coooerate : o 

arrange for such Utili t i es so affec~ed to be furnished directly ~o Sel l ~r 

~Y a third party, or to Sel er and Buyer several ly , or to be fur~ · s hed · ~ 

any other reasonabl~ and oroper manner. For :he purooses of this ~rt i cl~ 

~.6, "licensed as a Publi c Ut ili ty" shall mean any reauirement ~~at 

~uyer, at the time i n question , ~e l icensed. oota i n a cert ifi cate o 

oublic convenience and necess ity or i n any manner ~e subiect t~ . 

regulated by or reouired to comply in any 1-4ay with the aws, .. ~ l es Jr 

requlation of any governmental authority or agency at any l eve l hav inq 

iurisdict ion, as a public uti li ty, retail public uti lity or any Jther 

form of util i ty or carrier, or as a holdi nq comoany of any of : he 

eorego ing, wi~h resoect to elect ricity , wat er, use or :onservat 1on of 

enerqy, or environmental or sewaqe services, · nc l udi1a, wi : hout i mc li ~1 

l imitat ion, t he Public Utility Hold ing Company :\ct of "!.935 ( " ~ UHO. " ' · ~he 

Federal Power Act ( "FPA• ) , the Publi c Utili ty ~egulatory ~olicy )ct 

( "PURP.~" ) , a Florida public utilit.Y regul atory act nr Flor ida ·r~ater 

code). 

h .\ } 
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~RTICLE 9 CONfiDfN IIA! 

APPLICABLE LAWS 

9.1 Seller agrees to comoly with al l apolicable laws. rules, and regu l at~ ons, 

includinQ, but not limited to the Fair Labor Standards Act of :938, ~s 

amended. .. 1 
.,~y • 
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ARTICLE 10 CONFIOENIIAL 

PLANT SlfE ANO TITLE TO FAC!LITIES 

10.1 Simultaneous with the execut ion of thi s Ag reement, Buyer will &~ rnish : he 

Plant Site to Sell er without charge. ~uyer grants, or wil l obtai n fo r 

Seller, the right of access to the Dlant Site with i n f~ve (5) ~ont~s 

following execut ion of this Agreement , for :~e term of this ~Q ree~ent J r 

any extensions thereof, and thereafter for a per iod of two ( 2) years :n 

accordance with Articl e 2. 2 for the removal 1f t~e Dlant. ~uver, Jt i:s 

expense, wi ll orov ide a suitab l e roaaway to such 0 1ant Site . 

10.2 Subject to the use of the .Pl anr Site and Plant as granted ~o Se1' er 

herein, Buyer shall retain ownership rights to the Olant Site. Sel1 er 
shall retain tit l e to all faciliti es f:J rnished by Seller :nc l ua i ng, 

without limitat ion, comoressor(s ) , electri c motor( s ) , heat excnan9ers, 

oipelines , and connections . :n the event 3uyer dec ides :o sell a Jar: ) f 

or al l of Buyer 's 0 ensacola pl ant site which i ncludes the 0 ant S i ~e. 

Buyer shall obtain the acceptance of the pu rchaser of said s i te of 

Seller's rights under this Agreement. Suyer wil l not cause any 1 ~e~s Jr 
~ncumbrances (other than those created by Seller) to adverse ly af&ec: :he 

Plant. Seller will not cause any liens or encumbrances to adversel v 

affect the Buyer 's Pensacola plant . 

as expressly stated in Artic le 8. 2, Art icle !0.5 or on Buyer' s ourc~ase 

thereof . The Pl ant, ol ant modificat ions and equipment shall always . 1 ..,:.,v 
• 
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. . LUNfiOtNIIAl 
remai n and ~e deemed personal and ~ovabl e propertv even though attacned 

t o real or i mmovable property . All repl acement s, equi oment, reoairs or 

accessories made to or placed in the Plant by Sell er shall become a 

component part of t he Plant and subj ect to Ruyer' ; purchase ootion, and 

~ i t l e t hereto shal l rema i n with Seller ~nless ou rchas~d by ~uy2r with the 

Plant . Any spare oart s sto red by Sell er at the Dlant shall ~ ecome a Jart 

J f the Pl ant or become subject to Buver ourchase ootion when i ncoroo rated 

i n the ?l ant as st ated above. Any storaqe of Sell er ' s scare oa rts Jn 

Suyer ' s property will be in comp lete comp liance with manufacturer 's 

specifications, with Seller r~tain i ng access to sa1d soare carts at al l 

ti mes duri ng the :arm of :n i s ~qreement . 

10.4 quyer will us~ it s best ~fforts : o prevent Suyer's e~oloyees or 

contractors, ~xcept as authorized by Sell er pu rsuant co Article ~ . !0 , 

Art icl e 2. 11 and Articl e i . 4. 4 from entering :he Olant Site or alt:r•nq , 

repa i r i l"'o, ad.i ust inq, or otherwi se t amperi ng with the ?1ant . 

10. 5 !f, at any t ~ me and fo r any reason ~eyond : he control of Sel er, &or a 

peri od of six (6) months during t he term of this Aq reement or any 

ext ens ion t hereof , Sell er i s prevented by Buyer from oo ain i ng access :J 

t he 'l ant Si te or using t he Pl ant in the performance of its ool i qations 

hereunder or if , duri ng the six (5) month period following terminat ion 

hereof , Sell er i s prevent ed from ~@mov ing the 0 lant as contemolated ~Y 

Art icl e 2. 1, hy reason of any person' s claim to the 0 1ant Site or &~r 

rea l ty , insofar as such cl ai m may aoo ly to the P1ant fany of the 

fo regoi ng circumstances being herein refe rred to as a "!:llant Terminat ion J _ 
lv(Y 
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. . CONFJOEN fiAL 
Event•), then Ruyer shall, within six (6) months after receipt of wri tten 

notice from Seller that a Plant Terminat ion Event ~as occurred, oay t~ 

Seller the amount that would have been payabl e i f Buye r had purchasco ~he 

Olant oursuant t o Art icl e 8.2 on the date of t he beg i nn ing of the 'lant 

Termination Event minus the replacement value of any portion of :~e 'lant 

removed by Sell er. Upon payment of the purchase amount by Buyer oursuant 

to the forqoing (a) S~ l l er sha l l del i ver 3 wr i tten ouitcl ai m 9r 

·1isc1aimer of any interest of Sell ar i n the !:>l ant (or, i f aoo l·ca~ l ~ . 

such oort i on thereof shall not be re~oved ) from and after t~e dat a ~ f 

5uch ~avment, : b ) Suyer shall accaot t he Dl ant modificat1ons "as is " 3nd 

''where i s" and (c) this Agreement shall :umina~e. -he obl igat 1Jn Jf 

Buyer under t his Art i cl e 10. 5 shal l su rvive t~e ter.ninat ion or ~ x s i -~: ::ln 

of this Aqreement. ~uyer sha l l indemn i fy Seller fo r any and ail :axes 

paid by Seller, exceot those based on income , relat i ng to t he ou rc~a se ) y 

Buyer of :he Pl ant modificat ion pursuant to th i s Art icl e 10. 5. · 
. , I 1_, 
f ' ) r 
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• ~RTI CLE 11 CONFIOENIIAL 

LIABt l lT Y AND !NSURANCE 

11.1 

11.2 
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11.10 
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~RTtCLE 12 
CONFtOt NliAl 

FORCE MAJEURE 

12. 1. 1 Suver's Force Maieure. :Xceot for any obligat i ons to make payments as 

set forth i n this ~qreement, quyer shall not be li able for ~ef~u l t or 

delay in the performance of any of its obliqat ions hereunder , 1ue to en 

act of God, accident, fire , flood, storm, r iot, ·11ar, sabotaqe, exol osi cn, 

strike , labor distur~ance , national defense reaui re~ent, governmenta l 

l aw, ordinance, rule or reaul at ion ~hether valid Jr i nva lid , 3nv ac:s ): 

Sel ler, i ts agents, employees ~r c~nt ractors, inability t o obt ain 

electric i ty or other tyoe of eneroy, raw materi al, l abor, eaui ome!'lt ·1r 

transportation, or anv simi l 4r or di f ferent cont ingency heyond i ts 

reasonabl e control whether or r.Jt the cont i nqency i s of t he same cl ass Jr 

t ype as those enumerated aoove, i t ) eing exoress l y ~greed that such 

enumeration shall be nonexcl usive . 9uyer, i f affected by ~ Force ~aj e~r~ 

shal l qive prompt ~ot i ce to the Sell er, con f i r~ed in ~r i t i ng withi n t~ r~e 

( 3 ) days, as to the detai l s of the Force ~a j eure event 3nd an estimate J f 

i ts probable duration and wi l l maKe )est effo rts to terminate such Fo r~: 

~ajeure circumstance provided however t hat th i s shall not compel 3uyer : J 

settle a labor dispute . 

12. 1. 2 Seller's Force Ma.ieure. :xce!lt for any obl i gat i ons t o maKe payments cs 

set forth i n this Aareement, Sel ler shall not ~e l iable for defau l t or 

act of God, accident, fi re, flood , storm, r iot , war, sabotage, exolos ion, 
'Ji-..... . 
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CONFIOfNliAL 
strike. labor disturbance. national defense reouirement, qovernmental 

law. ordinance, rule or regulation whether valid or i nvali~ . any 3c:s of 

Suyer, lts ag~nts, employees or contractors, i nability t o obtain 

electricity or other type of energy, raw material , l abor, ~ouioment or 

transportation, or any similar or di fferent contingency beyona i :s 

reasonable control whether or not the cont ingency i s of the same cl ass or 

tyoe as those enumerated above, i t being exoress l y aqreed ~~at such 

enumeration shall be nonexcl usive. Sel le r, if affecte~ by a For:e 

~ajeure shall give prompt notice to Buyer, conf irmed in wr i t ing wi:~ i n 

three ( 3) days, as to the detail s of the rorce '1a i eure event and : n 

est i mate of i ts orobab l e 1 urat ~on and •,o~ill make Jes t effor~s ::o ::. :rr:~ina : : 

such rorce :.1aj eure circumstance; :>rov ided however that in t he ~vent )fa 

l abor disout~ i nvolving Se ll er's employees, Sel l er shall per form its ) es: 

efforts to operate t he plant with Seller's supervisory or other 

personnel, and further t hat Sell er sha ll ~ot be comoel l:d to se~t1 e 3 

l abor ~isoute. 

12.2 !n the event of a delay, or default i n oerformance by Buyer ~r Sell er 1ue 

t o a Force ~ajeure events descri bed i n Art icle 12.1.1 and 12 . ! . 2 , : he 

term of thi s Agreement shal l be automat ically extended fo r a ~erioa :~ua l 

to the period of such delay or for a total period of six {6) mont hs i n 

t he agqregate whichever i s shorter. 

12.3 !n :he event that a contingency descri bed i n Art i cle 12. 1. 2 occurs and 

that the Plant cannot be restored to t otal ooerat i ng caoabi li i;y within 

six ( 6) months, Seller shall notify t he Buyer i n writ i ng and Seller sha l l 
iv ~··J 
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have the ootion of {1) t enderinq the reduced ooerat ing caoability ~f the 

Plant to provide Comoressed Air for t he remaining term of this Agre~ment 

or (Z) tenninatin\1 t~ is Agree.nent without further obl igation to t~e 

Buver. Prior to termination by Seller, Seller shall offer t he ?lant ~o 

Ruyer at a purchase price to be negotiated i n good faith, or sha ll Jff;r 

to Buyer the option to extend the t erm of this Agreement for a mut~a lly 

agreed upon period of time and at a mutua lly agreed upon Comoressed ~ir 

Charae. 
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~RTICLE 13 CONFIOENfJAL 

ASSIGNMENT 

.3.. This Agreement shall i nure to the benefit of and ~ ind the respect i ve 

succe!sors and assiqns of t he oart i es hereto and exceot as prov ided 

Jelow, neither party sha ll assion its ool igat ions under this Agree~ent 

without the prior written consent of the other part.y, whic h consent sha ll 

110t be unreasonably withheld. Subj ect tc Buver's riqhts and Sell er ' s 

obligat ions hereunder, Seller ~ay ass i qn its r i qnts under this ~qreeme~t. 

inc1udinq i ts r i ghts to receive pavments 1ereunder , Nn i ch ass i qnment 

shall be oromotl_v acknowledged ·n ·~ri:Jnq ':Jy guyer aft ar notice 0f 

assignment is recehed from Sel l er. Upon such ass i qnment , Se l ler sha11 

rema i n orimari l y responsible for i~s oerformance of i t s obl i qat i ons under 

~his ~oreement. !Joon written not ice :o Se l1 er, Su_v~r may ass i gn : hi s 

~areement i n whol e or in oart without the written consent of Sell er; 

10wever, 3uyer shal l remain ;> r imad , v • ~ ao e ·;:,r :he oerformance :h er~-:> .:. 
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ART! CL£ 14 CONFIDENII At 

PRECEDENCE, ENT!qE AGREP1ENT. 1 AMENDMENT 

11.! Sections contained within Exhibit H ent itl ed "CEA 4113 Speci f i cat ion 

Package-Pensacola Purchas~d Air• have ~een ~rov id~d to Sel l er. 3uyer 

does not reQuire that S~l l er comoly with an y of the contractual 

obliqat ions contained in sue~ doc~ments, however, Sell ~r will oerform 1 ~ s 

best efforts to meet the minimum reou i remen t s of t he technical def ini t ion 

~nd cost defi nition conta i ned - ~ 5uch 1ocuments ·n its des ign and 

constructi on of :he ~lant. ~owev~r. Sell er and Seller's contractors wil 

use thei r ~est effor ts to comoly with ~xh i bit : dur ino construc~· on of 

~he Pl ant pri or to t he Start -Uo ~ate and du r ing futu re site constr~ct i on. 

Buyer has the ri ght ~o rev i ew and comment on drawings , and recommend 

des ign changes on the Plant. Such review and comment i s not bi nd ing Jn 

Sell er, and Buyer shall not ~e li able ~or any such recommendat ions. 

1:1. 2 7he Art icl es of this ~qreement ':11 11 have comolete precedence over the 

attached sections of sairl documents providea fo r reference. The ent i re 

Agreement of the parties is conta i nea herein and i n ::xhibits A, 3, C, 0, 

E, F, G, and H, attached hereto and made a part hereof. There are no 

ot her promises, representat ions or war ranties affec:ing thi s Ag re~ment, ' 

and any other or different terms and cond iti ons appeari ng in any pu rc hase 

orders i ssued or accepted her~under sha ll Je deemed null and void . 
.i 
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LUNriUtN IIAL 
14.3 This Agreement shall not be modified or amended unless sucn ~od ifi cat ions 

or amendments are i n writ i nq and signed ::>y authorized represent at h es ..., f 

both partl~:s. 

)AJ ~~ '}-
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ARTICLE 15 CONFIDENIIAL 

NO I iCE 

15.1 It shall be sufficient giv i nq of any notice or other communicat ion 

hereunder if the oarty givinq the same shall 1eposit a cooy thereof ~ n 

the 0ost Office i n a r~qistered or cer~ifi ed envelooe, first ~lass 

postage prepa id , add ressed to the other oar~y at the followi nq address: 

In the case of Seller: 

Niject Services Comoany 
One ' Williams Center 
Sui te 2320 
Tulsa, Oklahoma 74172 

Attention: ?r~sident 

!n the case ~f ~uyer: 

Monsanto Comoanv 
SOO ~orth Lfndber~n aoulevard 
St. Louis, Missou~1 s3167 

Attention! Director of Purchasinq 
Monsan~o Chem1cal Comoanv 
A On1t of Monsanto Comoanv 

or such other address as either oarty may desiqnate i n writ i ng. 

The d<1te of oiv inq ~ ..... ... nnrir<> or ott"•,. "Ormlun ication will be the date 

C.,.,c, ; l~ ;:;'? •::. c.Je,;,;_ •- , •. :-:-;~ :'v:) .. vTfice receipt ShOWiO~ ;',f" H-

such deoos i t shall 1e a prima faci e ev idence of such fact. 
\" ~ J-
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APTICLE 16 CONFIDEN fiA l 

CERTIFICATE OF INCUMBENCY ~NO AUTHORIZATION 

~ -5. 1 Upon execution of thi s Agreement, Buyer will provide to Sel l er a 

certificate t)f incumbency and due authorization of ~uyer's reoresentat ive 

executinq this Agreement which cert i ficate shall )e signed Jy : he 

Secretary or the Assistant Secretary of BuyP.r in the f.)r:n and substlnce 

acceotable :o Seller. 

:s.2 Uoon execut ion of :hi s Agreement, Seller \~ill !lr ovide to Ruyer ~ 

certificate of i ncumbency and due authorization of Sel l er's 

reoresentat lve executinq this Agreement whi ch certificate shall Je s:gnea 

Jy an officer or director of Seller ·n the form and substance ~c:e!lt=o i : 

:o 1:\uyer . . 
l " .. 

"J. 
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.4.~TICLE 17 CONFfO~NfiAL 

CONF I OENTIALITY 

17.1 ~UYER CONFIDENTIAL INFORMATION 

Sel ler shall treat and maintai~, and cause : ~s emp loyees and aaP.nts : o 

treat and maintain, as Buyer's confidential orooer~y . and not ~se or 

disclose t o others dur i nq the t;rm of ~his ~greement and fo r : ive (S) 

years thereafter, except as i s ne~essary t~ oerfor.n : hi s Agreement (and 

then only on a confident i al )as i s sat i sfac:ory t o ~uyer) :he doc~me~ts 

and information which are identified and marked as "Confident i al t u 

auyer''. The provisions of ~h i s Sect i on sha l l !'lOt apoly to any 

information referred to in this Sect i on whi ch Sell er establ ishes ~ i ) 1as 

been publ i shed and has become part of t he ~ub li c domain other t~an ~Y 

acts or ~miss i ons of Sell e~, i:s e~oloyees ~r 3gents, ( ii ) has )ee~ 

furnished or made known t~ Sell er ) y t hi rd oart ies (otner than ~~ose 

acting directl y or indirectly for or on 1eha1f of Buyer ) as a mat:er ~f 

l egal right and without restr ict i on on di scl osure or use, ( ii : ) ·~as 

l awfully i n Seller's possession prior to di sc l osure thereof bv 3uyer to 

Seller and was not acquired by Seller, its emoloyees or agents rt irectly 

or i ndirectl y from Buyer or (i v) was l awfully deve looed i ndeoendent l y by 

Seller. Specifi c information shall not )e deemed to fal l wit hi n any of 

i nfoMmation which falls i nto one or more of ~hese except ions. . 1 

"" N1-' 
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17.2 SELLER CONFIOENTI~L INFORMATION CONF IOfNfiA l 

Buyer shalt treat and maintain, and cause its employees and agents :o 

treat and maintain, as Seller's confide~tial propertv, and not use or 

disclose to others during the term of this Agreement and for ~i ve (S) 

years thereafter, except as i s necessary to perform the work he re~nder 

(and then only on a confidential basis satisfactory to Seller ) , :he 

documents and in format ion which are identifi ed and marked as 

"Confidential to Seller•. The orovisions of t"lis Section shall 110t aoo l_v 

to any informati on referred to i n this Sec>:ion ·~hich quver estab iishes 

( i) has been pub l ished and has ~ecome oart Jf the oubl i c ~omai n Jther 

than by acts or omissions of Suyer, its emo lovees or agents, ( i~ "las 

been furn i shed or made ~nown to ~uyer by t~ird parties (other :han : hose 

acting directly or indirectly for or on behalf of Seller) as a ~atter )f 

legal right and without restriction on disclosure or ~se, ( iii ) was 

l awfully in Buyer's possession orior to oisclosure the reof by Seli ~r :~ 

3uyer and was not 3cauired by guyer, i ts emolovees ?r aqents di~ec: ly ) r 

indirectly from Seller or (i v) was l awful ly develooed indeoende~t 1y Jy 

Buyer. Specific information shall not !:>e dee'lled t o ~all ·~i t~in dny of 

these exceptions merely because it is within the scooe of more qenera l 

information which falls into one or more of ~~ese exceot ions . 
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ARTICLE 18 CONF IOtNI IAL 

NON WAIVER 

18.1 ~either a failure or omission of a partv hereto to exercise anv r i qht of 

such oarty or enforce any obliqati on of :he nther party nor any j el av o& 

a party i n anv such exercise or en forc ement 5hall imoair )r const i tute~ 

~aiver or abandonment of any other right or nonoerfonmance ~f such 

obligation, ~r orecl~de anv subseouent ~xerc i se of such other ri oht or 

any other riqht of such oarty, or oreclude any subsequent :n forcement ) f 

such ob l igation or any other obligation t:o the ot her oarty. ··).,­
• ., v 
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.~RTICLE 19 CONF IO ENfiAt 

SURVIVAL 

-ne orovisions of Artic l es 10.5, 11.6 ~nd 17 shall survive exoiration or 

!:nmination of this Aa reement oursuant to thei r resoect ive terms, i~c lud ' 1q anv 

~~endment ~r ~edificat i on thereof. 

I ~ WITNESS WHEQEOF, the ~art i es have caused t~is Aqreement :~ ~~ 

~xecuted as of the date f i rst above writ::n . 
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EXHIBIT A CONFIOtNliAL 

COHPONE~S CF CHARGES 

co~o-;nent 

A-1 
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EXHIBIT B 

TERMINATION AND PL~CHASE SCHEOULES 
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EXHIBIT C CONFIOENliAL 

PLANT nESIGN BASIS 

C.1 The Plant 1esiqn is predicated on the Buyer's soecificati on of t1e !nlet 

~ir Stack and it shall orove adeauate for the suooly of air t J the ~l ant 

that will contain only normal atmospheric contaminants, free of co rros ive 

comoonents and hydrocarbon or particulate sources i n excessive amounts . 

;:. 2 The "?lant Design Sasis" and condit ions are the rollowinq: 

Flow, SCFM (14. 7 psia & 600F Dr y) 

Inlet Pressure {PS IA} 

Temperature (Oeqrees F) - Maximum 

Relative Humidity (~ ) 

Co/Cv 

Comoressibil ity 

uischarge Pressure (PS IA} 

155,660 

14. 4 

95 

30 

1.40 

l. OO 

49.2 

C.3 ?erfonnance data on the attached cur·1es PMC 171 5, !71 6, & !717 as •~iell as 

the attached tabulated data PHC 1714 i s provided to define t he acceotable 

operating conditions of Compressed Air Suooly . Slight modificat ions are 

expected pending review of actual shop t est data . Oischarqe oressure 

cond i t ions are provided at the compressor discharqe flanqe . 
j 
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• 
• C.4 Plant Site desi gn condit ions are the following: 

a. Ory Bulb Temperature, Of 

:otaximum 100 

Minimum ~to 

b. Maxi mum "41 nd IJelocit.v, moh 114 

c. Elevation above Sea Leve 1 , feet 40 

ri . Frost 1 i ne, inches :) 

e. Seismic zone 0 

C.S Seller will not mod i fy the facili ty desi~n ~J aff~ct :ne c~em1c~ : 

composition of t~e ComprP.sse1 Ai r ·-~ ithout :he ::>rior 'Nr itt~n aoor ?v -:! 1 ? .: 

auyer. 

C. ~ The average comoosition of dry air is as & ~ l lows : 

'/ol ume 

?ercent 

~itroqen 78. 084 

Oxygen 20. 948 

~rgon o. 934 

Carbon Dioxide 0. 031 4 

Rare and Inert Gases 1) . 0026 
.'I , . . 
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EXHIRIT D CONFIOfNl iAl 

PLOT ~LAN 

(SEE ATTACHED pAGES ) -~ 
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E.l 

EXHIBIT E CONFIOfNliAL 

I h~JRANCE PRO\' i 51 ONS OF SELLER'S CONTRACTOR 
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EXHIBIT F CONfiOfNTIAL 

ELECTRICAL POWER SE~VtCE 

F.l The Electrical Power Service to the Pl ant shall be orovided at 12. 47 

Kilovolts , 3 phase, 60Hz: 3nd at 480 volts, 3 ohase, 60Hz. -h~ minimum 

available short circuit value at the Oel iverv Point shall al low Seller : o 

start all loads across the line. 

~urther definition of Electric Power Service is prov ided in ~rt · c 1 e 2 . ~ . 

F-1 
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EXHIBIT G 

(DElETED) :.t 
~y 
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EXHIBIT ~ CONFfOENlfAl 

PLANT DESCRIPTION 

~uyer and Seller aqree that Seller ' s Plant includes a E:le!ctr i c :-tacninery 

sync~ronous electric motor with a nameplate ratino of 19000 HP, a Luf~i n s~ee~ 

i ~creasinq gear, a Oresser-Rand AG 9/10 axial air ~omoressor with a des ·gn 

r~tinq as described in Exhihit C.2 , suitable installat ion and auxiliary sys:2~s . 

Buyer's Soecification ~CEA 4113 named "Soecificat ion Package-'ensacola 'urc~ased 

Air". and s ubseouent ·.vri :ten uodates commun icated between t~e ~uyer and t 1e 

Seller, that modify said specification, ~-till be t~e basis fo r the tecnnic al 

1efinition and the cost definition • 
.,.,,-} 
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EXHIBIT G CONFIOfN fiAl 

CERTIFICATE OF AUTHORIZATION 
AND INCUMBENCY 

J. Russell Bley, Jr. 
I, a~--.··~r-a~¥r~~r, DO HEREBY CERTIFY {a) that I am the 
Assistant Secretary of Monsanto Company, a corporation duly 
organized and validly existing under the laws of the State o f 
Delaware, and that as such officer I have access to the original 
books and records of said Corporation and am authorized to make 
and deliver this Certificate; (b) that the person named below 
held the position in said Corporation set forth opposite his name 
and was authorized to execute and deliver all necessary 
documen~s, agreements and instruments in connection with the 
Supply Agreement to Monsanto Company for Compressed Air for the 
Monsanto Pensacola Plant dated July ~, 1988 between Niject 
Services Company and sai d Corporation; and (c) that the follow~~g 
is the official signature of said person, to wit: 

Earle H. Harbison, Jr. President 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed t he 
seal of said Corporation this 1./'tt day of CM<".,~ , 1988. .. I 

"?· ~YkztA( b4y;;p w~~ 

tL?~ h.v--rL:.1 

1106 G-1 06.23. 88 



EXHIBIT G 

CERTIPICATE OF AUTHORIZATION 

• INCUIIBENCY 

CONFIDENliAl 

I, IUcbanl F. Wuwtwn, DO BEREBY CERTIFY (a) that 1 .. the Director 
of Niject s.rnc. ec.pmy, a p!leral pu1Dersbfp duly orpnized and validly 
ex:istfD« UDder tbe lawll of the State of New York, and that as sueh officer I 
have ace m to tba ol'fcbaal boob md records of said Partnership and aa 
autboriMd. to ..a aDd deliver tlds Certificate; (b) tbat tbe person DUled 
below bald tbe pocdtlua ill said Part:Dersbip set forth opposite his nu1e and was 
authorised to aecate IIDd deliver an necessary doc::tD~eDts , &«'rel!llents and 
inatnawats iD aawectlaD with tbe Supply A&Tee•ent to Monsanto eo.p.ny for 
ea.pr 111d Air for the llonsuto P•sacola Plant dated July 8, 1988 between 
NQect Serrices O~MtMDY and said Corporation; and (c) that the foDowinr; is the 
aftWal lllcDatan of aid per8011, tD wit: 

David E. Kroll, Presidellt 

lN WITNESS WHEREOF, I have executed this Certfflcate this 1 -~~day of 

-----'~-·-· -~_/ ____ • 1 ... 
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THIS AGREEMENT Made and entered fnto as of the d1te of :u:~9 ,_! 989 by and 
between UNION CARBIDE INDUSTRIAL GASES. INC. acting by 1ts Lfnde 01v1s1on , a 
curporat1on Of11nhed and ex1st1ng under t he laws of tht State of New York. 
{hert1 nafter rtferrtd to as "Seller") 1nd MONSANTO COMPANY, a corporat ton 

organized and txfst1ng under the laws of the State of Oelawut (hereinafter 
referred to as "Buyer"): 

W I TN E S S E_T H: 
WHEREAS, Buyer requires substant1i1 quant1t1ts of nitrogen for use at fts 

plant at Pensacola, Florfda and has requested Seller to supply such quanti t ies 
of nitrogen from 1 nitrogen plant owned and operated by Seller; and 

W.IEREAS, Seller 1s willing to make substantial investment, own and operate 
a nitrogen plant on a s1tt to bt furnished by Buyer. fro111 which Seller w111 
supply nitrogen to Buyer; 

~. TUEREFORE, 1n cons1derat.fon of tht foregoi ng and the mutual prom1 sts 

htrefn, Buyer and Seller agrtt as follows : 

ARUt~E 1 - P~J.!!l.TIQ.N.l 

As used tn thfs AgreeMent: 

1.1 "Buyer's Plant• •tans ~tr's phnt at Pensacola, Florida, and any 
additions thereto and any portions of Buyer's Pllnt sold to third par~ies 

subsequent lo SepteMber 25, 1979 which continue to utflfze the existing Nitrogen 
Ohtrfbut1on Syste• as defined 1n Art.~sl~ 1.,!. 

1.2 "Nitrogen Plant .. means the fac111tfes to be owntd and operated by 
St11tr whfch contain fac111t1es and equfpment for tht production, compress ion, 
storage and vaporizat1on of nftrugtn. 

-1-
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1. 3 "N1trogen P1cnt SHe" means the plot of land furnished by Buyer for 

the Nitrogen P1int. ~ht N1trogen Plant Site location and boundar1es are 

described 1n Exhibft~tEm 1. 

1.4 ''Nitrogen 01str'lbuting System" rr.uns the system of trunk and serv1ce 

pfpel1~es owned and maintained by Buyer and used to transport nitrogen from the 

Nitrogen Plant to the various use points at Buyer's Plant. 

1.5 "Cubic Foot" used as a measure of nitrogen means that quantity of 

nitrogen which in gaseous form would occupy a volume of cne cubic foot at 70 

degrees Fahrtni1eit temperature ar:d 14.696 pounds per square Inch absolute 

pressure. 

1.6 "Plant Produced Nitrogen" means all nitrogen produced by the nitrogen 

production fac111t1es, whether in gaseous or 11qufd form, of the Nltrosen Plant 

up to the meKfmum lnstantar.eous production rate specified in Exhibit A, item 2. 

1.7 "St~ppleioiental N1trogen" rnuns all n1trogen other than Plant Produced 

Nitrogen delivered to Buyer's Plant hereunder. 

f..'illCLE 2 - QUANTITY 

2. 1 Seller will sell and de11ver into tht Nitrogen Distributing System or 

the cold box f1anoe of the N1tro,en P1ant and Buyer w111 purchase and receive 

from Seller, nitrogen for 9uyer's P1ant up to 

at the muimum inst&ntlneous production rates set forth in £xh1b1t A_,_ item !.. 

during the ipp11cab1a manner of operation as therein specfffed. 

Z.Z Buyer end Sel1er ~gree to meet from t1me to t1me during the term of 

this Agreement to rev1ew Buyer's requ1rements of nitrogen under the maximum rate 

referred to 1n Atlicle 2.1 which are the subject of this Agreement and agree to 

negotiate 1n good fa1th for add1t1ona1 production fac111t1es, as such art 

required. 

-2-
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2.3 Buyer may fr.stall a Monsanto PHmea1" 1"-embrane unft to supply 1ts 
nit rogen requirements 1n excess of 81.84 million cubic feet per month at t he 

l"o ; rnum instantaneous ~emand rates set forth in Exhibit A . . i.tem 3, during tht 
l pp1icab1e :t.anner of opent1on u there1n spec1f1ed . Buyer and St11tr asree 
t~tt for any ptr1od of supp1y under this Art1c1t 2.3, Stller w111 be re lieved of 

its obligations under ~r!!fl!_! for the requirements 1n excess of 

at the maximum instantaneous demand rates set forth 1n 
E~h1 b1t A, ftern 3. Buyer 1s not restricted in purchasi ng or generating other 

ni trogen enriched streams 1n excess of 81.84 m1111on cub1c feet per mcnth at the 

m&x1mum 1nstantar.eous de~and rates set forth in ExQbit A, 1tem.1 which are used 
u lower purity (less than Sal) process gas fn specific unit processes. Any 

such gas(es) will not be made a part of the distributed gas fn t ht NHrogen 

Distributing System carry1~g St11er1 s plant produced nitrogen. 

ARTlCLLt.- PRICE 

3.1 Upon f1rst dt11very of nitrogen to the Nitrogen Distributing system, 
! nd thereafter, as promptly as possible after the end of each ca1endar month, 

Se 11 er will ~nvo1ct Buyer and Buyer w111 pay Seller for Plant Produced Nitrogen 

1n accord wHh the price set forth in Exh1b1t A. 1tem .. U. as adjusted under 

Ar~1cle ~and for Supplemental NitroQen, 1nclud1ng any and all 11qu1d nitrogen 

remaining 1n the tankage as described 1n Article _5.2 at t ht t1 me of first 

~elivery, in accord w1th tht pr1ce set forth in Exhibit A, 1tem 4.1. as adjust ed 

vnctr Article 1~ plus the amount of any excise taxes as set forth in 
Article 11 . 

3.2 Even 1f Buyer has no requirements for Plant Produced N1tro,en dur ing 
any month, Guyer will pay the amount spec1f1ed 1n Exh1bft A, 1te~ 4~. for Plant 

rroduced Nitrogen, as adjusted under ~rtic1e.~ 

-3· 
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3.3 Ttrms of payment w111 be net cash thirty (30) days followi ng receipt 

of 1nvofce. 

3.4 If, at Buyer's request, Se11er deliver s at any one t~ me less Lhan f1ve 

hundred thousand (500,000) cubic feet of Supp1e~enta1 Nftrogen i nto tht storage 

tankage, B~yer w111 also pay Seller a three huncred (300) dollar surcharge, as 

when ordering such delivery. 

ARTICLE 4 - SPECIFICATIONS 

4.1 

4.2 Seller warrants that nitrogen delivered to Buyer shall conform to the 

spec1f1cat1on set forth 1n Art1c1e 4.1 and that at the ti me of delivery, Seller 

shall have good title and right to transfer the $&me and that same shall bt 

delivered fret and clear of al l 11ens and encumbrances . 

.. 4-
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.t.RTlCLE S - DELIVERY PRESSURE AND STOAAGE CAPACITY - ·- --· 
5. 1 Ni tr~sen w111 bt delivered into the Nitrogen D1str1~utfng System at a 

press~re e~ual to or greater than the m1n1 mum pressure specifi ed in Exhibit A, 

item 5. The ~cx1 mum delivery pressure w111 not exceed 110 ps1g. 

5. 2 The Nitrogen Plant w111 1ncludt two vessels for the storage of 11qu1d 

nitrogen. The capacity of such vessels w111 be as specffhd 1n Exhibi t A~ 

1tem 6. 

A~TICLE 6 - 1~STALLATION AND FIRST DELIVERY 

6. 1 Sel1tr and Buyer will use rea sonable efforts to rr1ake and recei ve, 

respectively, the f1rst delivery of n1trcgen hereunder w1th1n the period of time 

spec1f1ed in Exhibit A, item 7. 

h~TlCLE 7 - .S~LLE~~J~ 

7. 1 Sel7er w111 have the r i ght from t1 mt to t1rnt to shut down the 

production fac111t1ts of the ~itrogen Plant for such period of time as mly be 

~ece~siry for Sel1er to m&ke ordinary repairs and for mai ntenance and/or Lhawing 

r.eces!ary and cons1s~ent with proper operation. Dur1ng any such period, Sel l er 

~hall ce11ver into the Nitrogen Plant storage vessels specified in Article 5. 2, 

e~yer's re~u1r~~ents of nitrogen for Buyer ' s P1ant up to the max1mum 

instantaneous production rate spec1f1ed 1n ~r~1~1e_J~, and nitrogen de11 vertd 

fr.to t he storage vessels shall be Supplemental Nitrogen 1n accord with 

Artfc1e 1.2 ar.d price 1n accord with Artfcle 3. Supplemental Nitrogen delfvered 

~ nto the storige vessels shall be measured by the method Se11er regu1arly uses 

for the type of delivery made. 

7.2 

-5-
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7.3 To the extent practfceble, Seller will use reasonable efforts to 
notify Buyer th1rty days in advance of when scheduled shutdown periods w111 
occur. 

~RTICLE .!_:_METERI~g EQUIPMENT 

8.1 Seller, at 1ts expense, w111 1nsta1l and ma1nta1n or w1ll cause to be 
installed and maintained, metering equ~prr,ent on the Nitrogen Phr.t SHe to 

measure the different plant produced nitrogen rates as described 1n fxh ib i t~ 

1tem ~.1. The metering equipment shall be 1~c ated downstream of Seller's vent 
valve and upstream of back-up system. Such equ1pment will remain the pro?erty 

of Seller at all t1mes, and Seller w111 remove 1t within four (4) months after 
the termination of this Agreement. 

8.2 Seller, at its expense and upon reasonable notice to Buyer, w111 test 

and cal ibrate the metering equipment at least once annually, and Buyer may have 
1 ts reprtseotat 1ves present dur1 ng such tests . Read1 ng w111 be corrected to 
shndard cub1c feet measured at ?0 degrees Fahrenheit 1nd 14.696 pounds per 

square 1nch absolute pressure. At any time requested by Buyer, Seller w1ll test 

the metering equipmtr.t 1n the presence of Buyer's representat1ves, and if the 
meterfng equipment 1s found on such test to be accurat e, Buyer w1ll pay Seller 

the cost and expense of such ttst, but 1f found on such test to be inaccurate, 
then the cost and expense of such test ar.d of correcting the inaccuracy 1n the 
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rr.eter1ng equipment will bt borne by Seller. If on any test t he rntte ring 

equip~tnt 1f fou~d to be ~naccurate, a correcting invoice will be rer.der~d to 

cover the actual amount of nitrogen delhered to Buyer through tht meteri ng 

equipment for the th1rty (30) day period prior to the date on whfch such test 

was made, or the ptr1od fro- the date such metering equipment was last tes t ed 

and cons1dertd accurate, whichever period 1s shorter. If on any test of the 

metering equipment 1ts inaccuracy 1s not over two percent (Z~). either fast or 

slow, the metering equipment will be considered accurate. In t.he event that 

Buyer's representat1vt 1s not present d~r ~ng such test, Seller w111 certify to 

euyer the results of such ttst. 

ARTICLE 9 

9.1 

---
-7-
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9.2 

AR1 lCL; . .lQ... 

10.1 

Zl'd 9£0'0N Z0:91 Z6'£1 q;~ 
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ARTICLE 11 - TAXES 

11 .1 If at 1ny t~ me during the term of th1s Agreement any tax, other than a 

net income or excess profits tax or a general franchise tax imposed on 

corporat1 ons on account of their right to do bus iness with in t he sta~e as a 

foreign corporation and other than a tax covered by Art1c1e 3.1, 1s newly 

imposed on Se l ler by any 9overnmental authority which di rectly increases 

Se ller ' s costs incurred i n t he producti on, sal e or delivery of nitrogen to Buyer 

hereunder, or 1f, due to a rate change or other action of the severnment&l 

authority, there 1s an increase in any such tax presently existi ng, then Buyer 

w1l1 reimburse Se11er t herefore to the extent t hat Seller can reasonably 

demonstrate that 1ts cost for production, sale or delivery hereun~e r art 

directly increased thereby. Likewise, if any such tax shall be el1mfr.ated or 1f 

there shall be a decrease in the rate of such taM, Se1 1er will credit Buyer in 

the amount of ~he rtduct1on i n t~x wh ich is thus realized by Stller. 

11.2 Buyer w1ll pay any property taxes levied on the Nitrogen Plant Site. 

Buyer w111 reimburse Seller for any property taxes with respect to t he Nitrogen 

Plant. 

ARTICLE 12 - CONTINGENCIES 

12. 1 Neither party htrtto will bt liable to the other for default or delay 

in tht performance of any of its ob11gd1ons hereunder due to act of God, 

accident. f1 rt, flood, stona, riot, war, sabotage, explosion, strike, l abor 

disturbance, national defense requirement, governmental action, whether valid or 

invaHd, extraordinary fa11ure of equipment or apparAtus, 1nabi11ty t o obtain 
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.. 
electrici~ or other ~pe of energy, raw material, l abor , equipment or 

transportltfon. or •ny si•11ar or d1fferent contingency beyond its reasonable 

control which would •akt perform&nce commercially 1mpract1cab1e, whether or not 

the cont 1 ngtncy 1s of the SIN c 1a ss as thost enumerated above, 1 t be 1 ng 

express1y agreed that such enumeration shall bt nonexclusive, provided however, 

neithtr business downturn nor economic cond1t1ons will qualify as a cont ingency 

event within the .eanfng of this Article 12. 

12 .2 If, for any period, 1 contingency covered by Article 12 .1 reduces or 

fully interrupts the dtlfvery of nitrogen from the production facilities of the 

Nitrogen Plant. Buyer and Seller will have no commitment under Article 2.1 and 

the prices set forth tn Article 3.1 shall be prorated to the extent of the 

rtduction or interruption. In that event, Seller wfll act reasonably under the 

circumstances of the contfngency, fn 1ts effort to restore delivery of nitrogen 

fro111 the production faeflitfts of the Nitrogen Plant. Until such delivery hu 

been fully restored, Seller w111 deliver Supplemental Nitrogen, which Se l ler has 

reuonably available for Buyer frot1 storage and other locations, to Buyer's 

Plant in accordance w1th Buyer's demand, up to the mufmum referred to 1 n 

Article~· Buyer w111 pay for any nitrogen delivered pursuant th1s 

~1cle 12.2 at the prtce for Suppltmental Nitrogen plus any &dd1t1ona1 di rect 

costs rehttd to spec111 purchase, freight or special handling 1n making such 

deliveries. Seller w111 g1vt Buyer reasonable advance notice of ar.y such 

addft1ona1 d1rtct costs, and Buyer will advise Seller to discontinue sa id 

deliveries of Supplemental Nitrogen or request that they be continued. 

12.3 During any period that no Plant Produced Nitrogen 1s deli vered or 

taken due to the failure of Seller to deliver or Buyer to take nitrogen because 

of 1 contfngency covered by Article 12 .1, Buyer w111 be rt l feved of 1ts 

obligation under Article 3.z to pay for the amount specified 1n Exhibit A, 1tem 

-10-
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4.1, fer Plant Froduced Nitrc~en, but the terms of Agreement will be extended 

for a perfod equal to the period that no P1ant Produced lHtrosen is ta~en or 

delivered due to the contingency. 

ARtlCLE 13 - LIABILITY 

13.1 Determination of the suitability of the nitrogen furnished he reunder 

for the use contemplated by Buyer 1s the sol e responsibility of Buyer, and 

Seller shall have no responsib1lfty fn ccnnectfon therewith. 

13.2 Buyer acknowledges that there are hazards associated with the use of 

nitrogen, that 1t understands such hazards, and that 1t fs the responsibility of 

Buyer to wnn and protect its emplcyees and others exposed to such hazards 

through Buyer1 s use of nitrogen. Seller shall provide Buyer with copies of 

Material Safety Data Sheets relating to nitrogen for B~yer to take 1nto account 

when providing warnings relating to 1ts operations. Buyer assumes all r1sk and 

lhbiHty for loss, c!e:nages or injury to persons or to property of Buyer or 

others ar1s1ng solely out of tht presence or use of nftro;en and not caused by 

the neg11gence of Seller, fts employees, or agents . 

13.3 
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13.4 

13. 5 

13. 6 Cla~ m for nondtl1very of nitrogen or delivery of ncn specification 

nitrogen sha11 be vo1d un1ess not1f1cat1on 1s given to Seller's operati ng 

persor.r.el pro:r.ptly after discovery; prov1ded, however, that such notH1cat1on 

Buyer w111 

confirm such not1f1cat1on 1n wr1t1ng. as prov1ded 1n Art1c1e 24.1, 

Seller reserves the r1ght to confirm Buyer's measurements 

of nonspecifictt1on nitrogen. 

-12-



ARTICLE 14 - NITROGEN PLANT SITE 

1•.1 Buyer will furnish a mututlly acceptable Nitrogen P1ant Site to Seller 

without any charge. 

14.2 Buyer will obtafn all necessary Federal, State or Local permits and 

author1zet1ons for construction and operation of the Nftrogen Plant . 

14.3 Seller, at 1ts expense, wfll install foundations for new equipment. 

Seller, at fts expense, will operate and ma intain the Nitrogen Plant on the 

Nitrogen Plant Sfte. The Nitrogen Plant w111 remafn the property of Seller at 

all times, and Seller will remove ft within s1x (6) months after the termination 

of this Agreement. 

14.4 B~er, tt 1ts expense, will operete and ~afntain the Nitrogen 

Distributing Syst.-. The Nitrogen Distributing System wfll remafn the property 

of Buyer at all times. · 

1•.s Buyer, at 1ts expense, wfll : 'make suitable prov1s1ons for drainage of 

surface and rain wateri and certify that the Nitrogen Plant Site w111 remain 

free fr011 underground and overhead obstructions and w111 rtma1n compos@d of 

~1rg1n so11 or c011pacted f111, having a load bearing capacfty as specified 1n 

Exhfbft A, 1~~-l and that the so11 will remain free of any toxic or hazardous 

materfals . · 9uyer at fts expense, wfll perform any necessary soil tests, install 

and maintain fencing, hub drains and grounding grid per Seller's drawings and 

design 5pectf1cat1ons. 

14.6 Buyer grants to Seller tht right of access, as referenced fn the lease 

Agree111ent attached herewith as Exhibit B, to the Nitrogen Plant Site for the 

ter. of this Agreement, and, thereafter, for the removal of the Nitrogen Plant. 

Buyer, at 1ts expense w111 prov1dt a roadway suftable for tractor trailer 60 

feet long lnd we1gh1ng 80,000 pounds to such s1te acceptable to Seller. 
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14.7 Buyer w111 prevent perso'lS other than Se l ler's repre s!:l't tat •ves or 

Buyer's employees authcr12td by S~ 1 1tr ~rom enter i ng :;~ ~1 trose n : · e~t Site or 

aherfng, repa1rfng or l.Cjust1ng :r otrf:-w1st hrr.per ~ -; ., it ~ t~e 1\ ~ : r~Jg~- P'a"lt . 

Buyer w111 prohibit sto~agt of f1ammab1e or corros ~v e ~~te r1 a1s w1 ~h1n 200 feet 

of t he Nitrogen Plant Si te, except for such storage in effect on t~e date that 

Sel ler approves the 1ocat1on of the Nitr ogen Plant Si~• or other st orage later 

consented to 1n wrfting by Sel ler, such consent not to be unreasona~ly ~~ t~he d 

based on then current National Fire Protection Ass oc~at 1 on standards . Suyer 

w111 prohibit smoking or use of ~pen f l ~mes by 1ts employees w1th1 n the area of 

the Nitrogen Plant Sfte. 

14.8 Buyer w111 hold Seller harmless from and against liens and cl a ims 

agai nst the Nitrogen Plant due to its locatfon on Buyer's premises . 

ART ICLE 15 • JLNVIRONMEHTA_~. CONOIT IONS 

15.1 If for any reason w1th1n the control of Buyer, the inlet air or other 

environmental factors create conditions which. 1n the demonstrated good faith 

op1n1on of Seller. iffect safe or re11a=le operation of the Nitrogen Plant, or 

impose or result 1n additional ma intenance, repai r, operational or replacement 

requirements for the N1t.rogtn P ant , then Buyer, upon receipt of wr1 tter. ~ot1 ce 

from Seller of the tKfstenct of such contaminants and after meet i ng wit~ Sell er 

to discuss poui blt remedftS to such cond1t1on. shall proceed 1n gcod fa1th 
either to 1) correct such condition by removal or modification of co nt~r.-d nant 

source, 2) re imburse Sel ler for t he costs of addit ion s or modif ication s t o the 

Nitrogen Plant or i ts compor.ents reasonably necessary to a llev 1a~e such 

conditions for safe or relf&ble operation, 3) re~mburs e Sell er for 'ncrea sed 

Nitrogen Plant operat ional, main tenance, repair or rep1ace-ent costs 

attributable to such contarn1na ~t s, or 4) reimburse Seller for costs of 
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relocating the Nitrogen Plant to another site, mutually agreed to by Sel ler and 

Buyer·, at Buyer's plant. 

15 .2 If subsequent to the extcut1on of th1s Agreement, any ntw local, state 

or f~deral law, rule or regulation re~uirts mod1ffcat1on to the Nitrogen Plant 

or N1trogen Plant operations, or any add1t1ona1 permits, licenses or rights art 

rtqufrtd, such co~t shall be borne by Buyer. 

~~TICLE 16 - COMH~NICATION SYSTEM 

16. 1 Buyer w111 install and ma1nh1n, or cause to be ma1nta1ned a s1gnal 

system fro• the Nitrogen Plant to a 1ocat1on dts1gnattd by Buyer at Buyer's 

Plant. The signal system shall be moni tored by Buyer twenty-four (24) hours a 

day. Buyer w111 immediately notify St11er by telephone at 1 number desi gnated 

by St11er should any signal be received. 

ARTICLE 17 - UTILITI~ 

17.1 Buyer, at its exptnse, w111 prov1de permanent fac111t1ts to de11ver 

electric power to the point on the Nitrogen Plant Stte which Seller designates. 

In accord w1th the specifications set forth in Fxhtbit A, Hems 8.1, 8.1 . Buyer, 

at no cost to Seller, w111 provide 3 phase, 60 hertz, electric power required by 

Seller for operation of the Nitrogen Plant and w111 install a c1rcu1t break.er 

and other ntcessary equfpGtnt at Buyer's source of power to protect aga 1 nst 
short-circuits and overloads 1n Buyer's feeder and the motor control center of 

the Nitrogen Plant. 

17.2 In accordance with the specifications set forth 1n Exh1b1t A~ 

1tem_~. Buyer, at no cost to Seller, w111 provide saturated steam requ1red by 

Seller for operation of tht Nitrogen Plant and w111 provide facilities t o 

de11ver such stea~ to the point on the Nftrogtn Plant desfgnated by Seller. 
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17.3 In accordAnce with the spec1f1catfons set forth in Exhibit A. 

fttM 8.4 , Buyer, at no cost to St11er, w111 prov ide storm and sewer connect ions 

at the points designated by Seller to remo~t and treat all discharges f rom tht 

Nitrogen Plant fn accordance w1th all applicable local, sti te and Federal 1aws, 

rules, and regul&tfons for the term of this Agreement . 

17.4 At no cost to Seller, Buyer wfll provide three (3) telephone lines 

with fret itcess, to the point wftMn the Nitrogen Plant S1te designat ed by 

Seller. Seller will PlY for •onthly use charges associated with the telephone 

service. 

17.5 Buyer, at no cost to Seller, w111 provide a 3/4 fnch hose b1b and 

potable water supply to the po1nt within the Nitrogen Plant Sfte designated by 

Seller. Saller shall not bt charged for use of the potable water . 

17 .6 Buyer, at no cost to Seller, will provide water of suitable quality 

for cooling water 1n accordance with Ewhfbft A, 1tel'll 8.2 for optntion of t he 

Nitrogen Plant. 

17.7 (a) Buyer warrants that as of the date of th1s Agreement, t here has 

not bttn any deterat1nat1on that Buyer h a public ut111ty or a public ut111ty 

holding c011pany subject to regulation as such under the laws of t he Stat e of 

Flor1da or the United Statts, and Buyer has not received any adv ice from counsel 

or fom any governmtntal agency that would cause 1t to be11eve that any such 

determi natfon ts 1NM1nent. To the best of Buyer's knowledge and belief, i t fs 

not tn tht bus1ness of supplying or delivering e1ectric power that would lead to 

such a dtterm1 nat1on and has no 1ntent1on of enteri ng fnto that bus1ness. 

(b) If, (f) pursuant to any present or future arrangements wi t h, or 

any d1rectfve or rtqu1rement fro111 or of, any thfrd party prov1d1ng the ut111 tf t s 

described fn thfs Art1c1t 17 ( 11Ut111t1es"), any such Utflfty cannot be provided, 

or (ft) any governmental law, order, regulation or dec ree shall prevent or l imi t 
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Buytr 1n providing or &rr&ngfng for any Utflfty or providing fac111t1es for such 

purposes, or (11i) in the event that Buyer may rtuonably determine that it ::;ay 

bt dttlltd to bt, or bt requfrtd to be, 11L1ctnstd u a Pub11c Utility" because of 

the provision of, or arranging for the prov1s1on of, any such Ut111t1es used for 

such purposes then, fn any such event Buyer shall not be required to provide the 

Ut111t1ts, so limited, restricted or T'egulated. In lieu thereof, the parties 

shall cooperate to arrange for such Uti l ities so affected to be fu rnis hed 

directly to Stller by a third party, or to be furnished in any other reasonabl e 

and proper manner. Buyer shall reimburse Seller for all additional costs 

1ncurrtd by Seller in the purchase of such Ut111tfes . For the purposes of thi s 

Article 17.7, •ucenst u a Public Ut11fty11 shall mean n&y requirement that 

Buyer, at the tf•e 1n qutst1on, be 11ctnstd, obtain a certificate of pub1 ic 

convenience and nectssity or 1n any manner be subject to, regulated by or 

required to comply in any way with the laws, rules or regulation of any 

govtrnmtntal authority or agency at any ltvel having jurisdiction, as a public 

utility, retail public utf11ty or any other form of ut111ty or carrier, or as a 

holding company of any of the foregoing, with respect to electricity, water use 

or convtrsation of energy, or environmental or sewage services, 1ncludfng, 

without 1•p11td 1fmftat1on, the Public Ut111ty Holding Company Act of 1935 

( 11 PUHCA11 ), the Federal Power Act ("FPA"). the Public Ut11ity Regulatory Policy 

Act ("PURPA•) , a Florida public ut111ty regulatory act or Flor ida water code. 

ARTICLE 18 - CONFIDENTIALITY 

18.1 Sel1er and Buyer agree to treat u conffdenthl and not to use or 

dfsclose to othtrs at any t1me during the term of th1s Agreement, except as 1s 

necessary to perform under thh Agre1ement, any information regard1 ng thef r 

respect1vt plans, programs, plants, processes, equipment, operations or 
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custo.ers which has or may co~t within tht knowledge of Seller or Buyer or thefr 

employees 1n tht perform.nct of th1s Agreement without 1n each instance securing 

the prior written consent of tht other party. Seller and Byytr further agree to 

11ak.t all reasonable efforts to restrict the knowledge of all such information 

descrfbtd abovt to their ellp1oytts who have need for it 1n tht performance of 

this Agre ... nt. Seller and Bu)'tr a1so further agrtt to make &11 reasonable 

efforts to cause its employees not to so use or disclose, except as perm1tted in 

th1s Art1cle 18. 1, any of such 1nformatfon; 1ncludfng, 1f so requested by t he 

other party, securing the execution of employee agreements cont&1n1 ng provisions 

co-uttnshe w1th this Article 1.L1 by a11 salaried employees assigned to or 

engaged 1n work relat1vt to this Agreement. Nothing 1n thfs ~rt1cle 18.1 shal l 

prevent Seller or Buyer from dfsclos1r~g to others or us1ng 1n any manner 

inform1tfon which has bitn furnished or made known to 1t by third parties as a 

matter of r1ght and wfthout restriction on disclosure , or 1nfonnat1on which 

Seller or Buyer can show as in thtfr pussessfon prior to the date of this 

Agreement, or wu developed by or for f,t independent of tht other par ty after 

safd date, and wh1ch wu not acqu1red directly or 1nd1rect1y from the other 

p1rty or whfch iS or shall become part of the pub11c domain or generally 

ava1lablt to tht public as through tht issuance of patent5, publication or 

ot.herw1 se . 

~RTICLE 19 - FAIR LABOR STANDARDS ACT 

19 . 1 Seller represents that nitrogen de1 1vered to Buyer hereunder will have 

been produc•d 1n comp11inCe w1th the Fair Labor Standards Act of 1938, as 

imtnded. 
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. . . 
ARTICL~ 20 - ~SSIGNMENT 

20.1 Any assignment of this Agreement without t~e prior written con~ent of 
tht other party, wh1ch shall not bt unreasor.ab1y withheld, shall be void, 
provided however, that without requesting Buyer's approval, Seller may assign to 
a $Ubs1d1ary or aff111att, all or part of this Agreement, and 1n such cast, such 
subs1d1&ry or affiliate will as of the datt of such assignment be bound bt and 
perform Seller's obligation under this Agreement. 

A~TICLE 2J - APPLICABLE LAW 

21.1 ih1s Agreement will be governed by the laws of the State of Fl or·1da. 

22.1 This Agreement w111 be in effect from the date hereof until ten (10) 
-~ tears ~fter the date of the f1rst dtl1very of nitroReJl hereunder as specif1ed 1n 

Exhibit L..11e111_l. Seller w111 provide Buyer written not1ct of the f1rst 
de1ivery of nitrogen as provided in Art1~1e 24. 1. No 1ater than s1x (6) months 
prior to the date of expiration of this Agreement, Buyer and Se11er sha11 
negotiate in good faith for an extension of th1s Agreement, and Seller shall 
have a right of first refusal on any competitive offer for such extensi ·on at 
similar terms and conditions. 

22 .2 If, at any time after five (S) years from thecate of f1rst de1 1very 
of n1trogen hereundtr u specified 1n [xh1b1t A, _1tem 8, Buyer no longer 
requires nitrogen or 1ntrt. gas at Buyer' :s Plant, Buyer shall have the right to 
ter11inate th1s Agreement by giving Seller not less than eighteen (18) months 
prfor written notfce of such termination and by payfng Se11er on the effective 
date thereof an amount tq~al to the then current monthly facility fee times 0. 27 
t1mes the number of months rema1n1ng unt11 the exp1rat1on of the ten (10) year 
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ter• of this Agreement. 

ARTICLE 23 - PRIOR AGREEMENT 

23 .1 Th1s Agre ... nt w111 supersede the prior Agreement dated September Z5, 

1977 u amtndtd bttwttn Buyer and Seller for deHvery of Nitrogen to Buyer's 

Plant, but thfs Agrt ... nt shall not be construed as a renunciation or di scharge 

of any ob11gatfons accrued thereunder. Said prfor Agreement shall be superseded 

and ter11fnated, without cost to Buyer, on the date of the first delivery of 

N1trogen in accordance w1th Article 6 hereof . 

!~ICLE 24 - NOTICES 

24 .1 Any written notfct, fnvofce, or correspondence required under th1s 

Agreement shall be satfsfactory 1f sent by ffrst class man and 1f g1vtn to 

Seller addressed to: 

UNION CARBIDE INDUSTRIAL GASES, INC. 
Lindt D1 vhion 
39 Old R1dgebury Road 
Danbur,y, CT 06817-0001 
Attention: On·Sftt Marketing Manager 

and ff g1vtn to Buyer, bt addressed to: 

and (as to Invofcts) 

MONSANTO COMPANY 
800 North Lindberg Blvd. 
St. Louis, MO 63167 
Attn: Manager, Industrial Gases 

UTILITY SUPERINTENDENT 
MONSANTO COMPANY 
P.O. Box 12830 
Pensacola, FL 32575 
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. . 
ARTICLE 25 • ENTIRE AGREEMENT 

25.1 The enti re Agreement 1s contained herein and 1n .E~1b~ hereto. 

There art no other promises, representations or warranties affect ing this 

Agrttlltnt, and any other or d1fferen~ terms and conditions appearing in any 

purchase orders issued or accepted hereunder sha 11 be deemed nu11 and void. 

Neither of the parties shal l be bound by any decisions, def1n1t1ons , warranties 

or repruent&t ions w1th respect to the subject matter hereof other t han as 

expressly provided herein, or as duly set forth on or subsequent to the date 

hereof fn a writing duly signed by the parties to be bound thereby . 

IN WITNESS WHEREOF, the parties have caused thfs Agreement to bt executed 
as of the ditt ffrst tbove written . 

MONSANTO COMPANY 

(HONSANTZ.JM) 

UNION CARBIDE INDUSTRIAL GASES, INC. 
Linde D1vh 1 on 

~· 1). I 

By/)'1-- E)~ i! 
E.G. Hotard 

Tftll Vice PrcsiC!ent 

Date __ _ July 19, 1989 
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EXHIBIT A 

1. (See Art1 c~ts 1.3 and 14.5) S1tt 1ocat1on as appended and having a 
1cad-~etrfng capacity of tt 1ea5t 2,500 pounds per square foot at three 
feet be1cw finished grade. 

z. 

3. 

4. 

4.1 

4.2 

s. 

6. 

·ZZ-



§:x_h~bit A_{ccnt.fnue.Ql 

7. (See Articles 6.1 and 22 .1) F~rst de1ivery will be ·considered to be on or 
abo~t ten (10) months from the catt of execution of th1s Agree~ent. 

8. (See Articles 17.1, 17 . 2, 17. 3, and 17.6) Spec1f1caticns fo r e l ect rical 
power, ~team and water: 

9. 

l 0. 

8 . 1 The maximu11 conr~ected load for 480 volt power w111 bt 411 KVA* the 
l imit of symmetrical short circuit current will be 22,000 RMS amp&res . 
Tht max fr.~u:~~ connected 1 oad for 2, 400 vo 1 t power w111 be 906 KVA; the 
11m1t of symmetrical short cfrcu1t cur rent w111 be lSO MV~. 

8.2 Buyer's power ~upply will have t he capab111ty to permit shrti ng 
across the 1 fne of a 1,000 HP moto r at 2400v and 250 HP @ 480v 
without caus1 ng a voltage drcp fn excess of 15~ at Seller's bus. The 
!-Upp·,y vo1tagt shall not havt a var1at1on of more than !,S~. The 
supply shal l be 60 hertz, grounded wye, with a total harmcn1 c 
distort1o~ of the s1nt wave of S~ and 3~ for individual harmonics with 
an 1 nstantaneous voltage drop not to exceed 15~. . The vo 1 tage 
unbahnce between phases shal 1 not be greater than .! 1~ fer both 
instantaneous and steady state conditions except for system faults . 

8. 3 

8. 4 

•• 
b. 

8.5 

~ . ~ -, , ....... 
•Thfs nUtr~ber 1s reduced to Z6l KVA 1f:,euyet;J conl1nues to ·lJSt;,~the existing stE'am 
supply of 325 lb/hr ' 55 psig for 16 hrs eath 6 months. · 
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Exh1btt A (continued) 

11. (Set Art1clt 24.1) Add1t1ona1 provisions: 

11.1 The p&rt1ts to tht Nttrogtn Supply Agreoment art only Buyer and 
Seller. Any obligations ptrta1n1ng to the supply of nitrogen to 
purchuer(s) of segments of Buyer's bus1ness(es) located at Buyer's 
Plant art str1et1y between Buyer and such purchaser(s), nd Seller has 
no obligations tn connection therewith. 

11 .2 Buyer w111 make a specific condition of any nitrogen supply 
arrangeMent ft ~IY enter fnto wfth pur,hastr(s) of segments of Buyer's 
bus1ness{es) located at Buyer's Plant that such purchaser(s) 
acknowledge that 1ts (their) nitrogen requirements are being supp l ied 
by Buyer, that Seller 1s not a party to such supply arrangement, and 
that such purchastr(s) h (art) not 1n privity nor has any r1ghts 
under the Nitrogen Supply Agreement. 

11.3 All 1nvo1cts wfll be rendered to Buyer, and Buyer w111 makt all 
payments for nitrogen dalfvtrtd pursuant to the Nitrogen Supply 
Agreement, whether such n1trogen 1s supplftd to Buyer or to 
purchuer(s) of segments of Buyer ' s bus1ness(es) located at Buyer's 
Plant. 
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EXHIBIT 8 

LEASE 

THIS INDENTURE OF LEASE, madt and entered into th1s 19th day of 

Jul¥ _____ , 1989, by and between MONSANTO COMPANY. • corporation organized and 

tJhtfng under tht laws of the State of Dellwut (hereinafter referred to as 

•tts~or"), and UNION CARBIDE INDUSTRIAL GASES. INC . • Linde D1v1s1on. a 

corpont1on organfztd an existing under the hws of the State of New York. 

(htrtfnlfttr referred to as "Lessee"). 

W I T N E S S E T ~: 

WHEREAS, by A~reement of even dat e between the p&rtfes hereto (hereinafter 

rtferrtd to as "AgretMntR), Lessee agreed to construct , own and operate, 

-.1nta1n and serv1ce, fac111t1es for the product1on, compression, storage, 

vaporfzat1on and Mterfng of nitrogen (hereinafter called 11 N1trogen Plant") on 

real property to be ,eased by L~ssor to less••• and 

WHEREAS, tht p&rtfts hereto dts1re to create and enter into a separate 

least of the aforementioned real property~ 

NOW, THER£f0RE, for val uable consider•t1on, rec•ipt of wh1ch acknowledged, 

Ltssor does hereby 1tt and least unto Lessee and Lessee does hereby lease from 

ltssor all of a certain parctl of l&nd situate, lying and being 1n the County of 

Escaltb1a, State of F1or1da (hereinafter referred to as the "N1trogen Plant 

S1te•), and being u shown on Drawing SK-D-136653, attached hereto and rnade a 

part hereof. 

This least 11 madt subject to the fol1owfng terms and condi tions which the 

part1ts hereto do covenant and agrtt to keep and perform. 

1. This leue, wMch h subject to the terms and conditions of the 

Agree.ent, shall ttnainatt four <•> months after the terminati on or expfratfon 
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of t t:e AgreeMnt, or upon comi) 1 et 1 on of t he d1 srr.ant 1 1 ng and remova 1 of the 

S1 tr:~tn Plant fr~ the Nttro~en Plant Site, whichever shall first occur. 

2. The Nitrosen Plant Site 1s to be wsed as the s1te for the insta1lation, 

u 1nteroa r~ce and ope rat 1on of the N1 trogen Phnt pursuant to t he Agreement and 

for no ether purpose. 

3. 

4. lessor sha11 have the r1ght to erect, ar~d ma1nta1n at its own expense, 

a fence arour.d the Nitrogen Plant SHe should 1t so desf re. lessor sha 11 have 

t he ri~ht to l1111it lessee ' s ingress and egress to and from the Nitrogen Plant 

Si te to reasonable t1mes except 1n cases of emergency. Lessor shall al so have 

t he ri ~ht to i ndicate over what routes Lessee's ir~gress and egress to and from 

t he Nitrogen Plant S1tt shall be. The use of Lessor's prem1ses by Lessee, its 

e•~l oyees, contractors, agents er others using tht same under the author~ty of 

lessee, is and at all times w111 be subordfn&te to and will not interfere w1th 

lessor's use thtreof. 

5. Lessee shall maintain for the term of th1s Lease, at 1ts own expense, 

the N1trogen Plant in good order, repair, safe condition and a clean manner . 

Lessee, its eaployees, agents and contrictors, shall at &11 times com?1Y with 

all hws, regulations, and ordin&ncu of any governmental authority which rr.ay be 

app11c&b1t to its dts1gn, construct1on, operation or maintenance of the Nitrogen 

Pl1nt S1tt or the Nitrogen Plant along w1th all of the lessor's reasonable plLnt 

rules a~d re;ulat1ons, 1nc,uding, without 11~itat1on, those relating to parking, 

construction, we1d1ng, safety , smoking, traffic and f1re protection. If lessee 
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fa11s to bring fts construct1on, operat1on or ma1n~enance of the N1trogen Plant 

~r.to conforr..ance w1th the prov1s1ons of th1s Paragraph 5, then Lessor rr.ay 

suspend tht construction, eperation and/or mainte~ance of t he Nitrogen P1ant by 

lessee by ;1ving reasonable notificat~on unt11 such t ime as Le~see demonstrates 

to lessor fts comp11ance wfth the provfsfons of this Paregraph 5. 

6. The Nitrogen Plant and any other appurtenances placed upon the Nitrogen 

Plant SHe by lessu shall be considered personal property of Lessee. l eHee 

shall remcve the Nitrogen ?1ant and any appurtenances thereto, but excl uding t he 

foundations, w1th1n 120 days fo11cw1ng the l&ter of ~uch termination or 

exp1ratfon or Lessee's receipt of notice from Lessor to remove such pla~t. 

LeHee sha11 

le1ve the Nitrogen P1tnt Site 1n good condition lnd l~ave 1n good working order 

all ut1litfts 1nd other 1n-:provements of lessor as are then 1nsta11ed on the 

Nitrogen Plant Stte . 

7. This Ltlst shall not bt ass1gnible by efthir party without the written 

consent of the other but shall be bindi ng upon and ~ nsure to the benefit of the 

lesal successors of the respective parties hereto. Any attempt to tr·ansfer by 

assignment, sale, mortgage, encumbrance, subletting or grant, whether by 

oper&t1on of law or otherw1se without such pr1 or written conser.t shall be vo id 

and of no effect . 

8. lessor, 1ts employees and agents may at all times enter upon the 

Nitrogen Plant Site only to examine and inspect the conditions thereof and the 

Nitrogen P1ant ind for other purposes authorized by t he Agreement. 

9. Lessor reserves for itself, 1ts successors and assigns {a) the right to 

keep, maintain, use, oper&te, renew, reconstruct, adjust and remove all ut111ty 

and service lines and s1rn1hr fac1l1t1es presently on, beneath or above the 
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Nitrogen Pltnt sftt, provided that Lessor in the exercise of such rights, and 
without 11m1t1ng such rights, shall g1vt cons1derat {on to any !nconven1 ence to 
lesstt as 1 result thereofi (b) such rights-of-way and easements as Lessor, i ts 
successors and assigns may desire fro~ tf•e to time fn connection with Lessor ' s 
present or future operatfons &t the Lessor's Plant; and (c) t he right to require 
lessee to relocate the Nitrogen Pltnt or any part thereof on the Ni t rogen Pl ant 
Sfte or onto other land of Lessor 1t the Lessor's Plant; provided, however, 
th1t lessor wf11 rt1~urst Lessee for 1ts costs which mty be reasonably incurred 
pursuant hereto and which, upon Lessor's requ~st, wi l l be cert1f1 td by Lessee's 
independent auditors. If the N1trogtn Plant is so relocated, t he descripti on of 
the N1trogtn Plant S1 te as set forth 1 n the Agreement sha 11 be changed to 
fncorponte the description of the new location, and Lessor and Lessee shall 
enter fnto 1 new luu, substanti11ly s1a11&r in form and substance to th1s 
ltast, on the new loc1tion. 

10. lessor shill not intentionally or willfully prevent or unreasonab ly 
fnterftrt with leuee's perfomtnct under the Agreement and t~ereby prejudice 
Lessee's right to rece1vt payment thereunder for any nitrogen which Lessor 1s 
obl1gattd to take or pay for, provided Lessee fs not fn breach or default of any 
prov1sfon of the Agreement or Lease. 
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ATIEST: 

ATTEST: 

(QSANTZ.JM) 

MONSANTO COMPANY 

(Signature) 

UNION CARBIDE INDUSTRIAL GASES, INC. 

~INDE DIVISION 

(S1gniture) E. G. Hotard 

TITLE Vice President 
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~ 16 '92 10: 26 AT&T f'"AX 9020F"X 

Amen4m .. nt Nu~ber On~ to the 
Nitrcgeh Supply Agr•amant 

~&ted July 19, 1989 
batweon 

MonsL~to Ccmpany 
and 

Union Carbide Indus~r1nl Gases Inc. 
Linda Divhion 

The subj~ct Nitrc;tn Supply Agreement is hereby a~en~ed ~s follow• 

by aut~al agreement of Buyer ~nd seller • 

1. A new ~ticlt 3.5 is ae4ad as follows • 

,.3 . S !'he Exhil?;l·t A, i ·tcm ll, 1 , 
is hereby increased. by 

. e!!ect~ve RG of Harch 1st, 199'"· 

2 . Article 9 - Bt~ricing of Pltnt Produced Nitrogen 

ThC) in A.ill~1.!.....2 ... :J. a.nd P.:.~ are 
hereby deleted and cubstitut~d for the following• 

a> In Article 9 . 1• 

b) ln ArticlL,i.,..i,• 

a. ~r~lolo !l_=-Y~ilitige 

At the end o£ Art~!J-11~ add the following• 

"Sellar as ~art of the N~trcgen 
overload. relays in Seller's air 
will coordinate operation of 
electrical feeder protection~. 

1.1. Exhibit At_itelL..! 

Plant "ill provide addi tlon;\1 
coJIIpressor motor stor.ter and 
said relays with !uyer'c 

Tht 
by. 

is hereby deleted and ~ubstituted 

s. ~xhi~i~_A, it•a~ 

is hereby 4e1eted and substJtut~d 

tHOHTAMDT . JAA ) 



r 

• 

The proviaiona o~ th1• Aaendaent will be effective aa of the date 
of Buyer'• aignature and reaalft 1ft effect throughout the term of this 
A~ee .. nt. 

All other teraa and conditione of the foregoing •ubject Agreement 
cSata4 .JulV 1t. 1919, aa aaendad. will reaain unchanged. anc! in full 
lo~c• and effect. 

~ WI~•• TRKaiOF, t~e parties have cause« thia Aaandaant to be 
execlltacl. 

MOHSARTO COMPANY ~~ION CARBIDE INDUSTRIAL GASES INC. 
LINDE DIVISION 

DATE• 

BY·~~~~Lu~/'----
D1rector, Punhaa:lna Monfgtq . TITLI• ~~~CbZlia.;lL.;'"':..J.::t.:..~$r.;;!aL-~.&..a\..Jr...:9=1:.11iC,:..a.t..::'.....;f"' __ _ 
Che&ical Cgmpany • unit of ~anto eo. 

'f[;/tt DATE•---'-'q/J..."'$~0 ~~0\:...L..) ----

( KOIIT AKD1' • JAA) 
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KBKORAHDUM 

3118/92 

!'0: ~ DIVZSIOB 01' APPEALS 
DIVZSIOB 01' AUDI~IHG AHD I'IHAHCIAL ANALYSIS 

---- DrviSIOB 01' COKKUB%CA~IOH8 
- DrviSIOB 01' IILBC'l'll:IC AHD GAS 

DrviSIOB 01' RBSBARCB 
Drvi&Io• Ol' n!'D AHD ann 
DrviSIO. 01' LBGAL 8BRVXCBS 

I'ROJU DIVISIOR OP RECORDS AlfD RBPOR'l'IHG (PLYHH) 

RB: COIO'IDDI'riALI'l'Y OP CBR~AIR IHPORMA'l'IOH 

~ ~.: ~~--7-1?---9!)-+-----------------------­
DBSCRIP'l'IOR: 2 documents: Supply A~reement to Monsanto 

Company for Compressed Air for Monsanto. Pensacola Plan t . 

and"Pen s acola Plant Nitrogen Generator, Linde pjyisi on of 
Union Carbi de," dated 4/ 18/ 89, with "Amendment Number One" 

~~Bo •• Hc~;:J;~~ 

~he above material vas received with a request for 
confidentiality (attached). Please prepare a recommendation for 
the attorney aaaiqned to the case by completing the section below 
and forwarding a copy of this aemorandum, together with a brief 
aaorandwa supporting your reco-endation, to the attorney. You 
auat prepare and forward a recommendati on within 10 working days 
froa the date of thia aaorandum. Copies of your recommendation 
ahould also be provided to the Division of Records and Reporting 
and to the Division of Appeals . 

Please read each of the following and check if applicable. 

'l'he document(a) ia (are), in fact, wha~ the utility asserts 
it (tha) to be . 

'l'he utility ha~ provided enough details to perform a r ea­
acned analysis of ita request . 
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