
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Complaint of Mr. Larry 
Timm against Florida Power 
a nd Light Company concerning 
c urrent diversion backbilling 

DOCKET NO. 910059-EI 
ORDER NO. PSC-92-0157-FOF-EI 
ISSUED: 04/03/92 

The following Commissione~s participated in the disposition of 
this matter: 

BY THE COMMISSION: 

THOMAS M. BEARD, Chairman 
SUSAN F. CLARK 
J. TERRY DEASON 

BETTY EASLEY 
LUIS J. LAUREDO 

ORDER AFFIRMING BACKBILLING 

After Florida Power and Light Company (FPL) r e ndered a 
backbilling in the amount of $3,856 . 28 , i ncluding investigative 
c harges, Larr y Timm filed a complaint with the Commission ' s 
Division of Consumer Affairs. An informal conference failed to 
resolve the dispute and we approved Staff ' s recommendation that the 
backbilling was proper . Mr. Timm timely r equested a Formal 
Proceeding and the matter was referred to the Division of 
Administrative Hearings . 

On December 2, 1991, the Hearing Officer submitted the 
Recommended Order to the Commission. That Order is attached to 
this Order as Exhibit "A" . A full recitation of the facts would be 
unduly repetitious. In summary, the Hearing Officer found that 
aft er an anonymous tip, FPL found an underground tap on ~r . Timm ' s 
propert y . As Mr. Timm had been the customer of record since 1981, 
FPL rendered a backbilling from the date the meter was set 
(September 1987) through the date service was disconnected. FPL 
required as a condition of re-establishing service that Mr . Timm 
utilize an overhead service drop . The Hearing Officer found that 
the backbilling was proper and the conditions required for 
reconnection reasonable. 

We find that the eleven Findings of Fact made by the Hearing 
Officer are soundly based on competent substantial evidence of 
record . We find that the Hearing Officer correctly applied the 
applicable law to those facts, concerning the prohibition against 
a utility giving an undue preference to any ratepayer and requiring 
a utility to backbill a customer in the event it discovers it has 
underbilled a customer. We find that the Hearing Officer correctly 
interpreted the Commission ' s rules concerning a " reasonable 
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estimate" of the unmet ered electricity consumed a nd the " reasonable 
conditions" r equired for the restorat ion of service to Mr. Timm . 

In consid e r a tion of the foregoing, it is 

ORDERED by the Florida Publ ic Service Commission that the 
Findings of Fact made by the Hear i ng Officer are adopted as this 
agency's Findings of Fac t. It is further 

ORDERED that the Hearing Officer ' s Conclusions of Law are 
adopted as this agency ' s Conclusions of Law . It is furthe r 

ORDERED that the Hearing Officer • s Recommendation that the 
complaint o f Larry Timm against Florida Power and Li ght Company be 
denied is accepted as appropriate to the disposition of t h is case . 
It is furthe r 

ORDERED that this docket shall be closed. 

By ORDEP of the Florida Public Service Commission, this 1LQ 
day of APRIL , ~· 

(SEAL) 
RVE 

Report i ng 
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NOTICE Of FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The florida Public Service Commission is r equired by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.51 or 120.68, florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060 , florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in th~ case of a wa ter or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court . This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, florida Rules of Appellate Procedure . The 
notice of appeal must be in the form specified in Rule 9 . 900 (a) , 
Florida Rules of Appellate Procedure . 
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STAT£ OP f'LOR.IDA 

) 

DI VISION OF A.DHJ:NIST'R.ATI'V£ tll:I\.R.It4CS 

I.ARRY TIHH, 

Pctitlo ncc, 

v :;. CASE tiO. 9 1 -27!1~ 

F LORIDA POWER i. LICHT COKPAHY, 

R,.:;pondcn t.. . 

Rl::COHKENDED ORDf:R 

Pucsua:H. t;O IIOtlC , ~hl$ c~us.c hoa r d by 

t.1.noa H . R1got , :.:.e cs!agncd Heannq 0!! 1c t' oC t h o DlV1510n o! 

ndDlnl :; t ratlve hoa c1nqs , on Scpte=bcr 20, 1991 , 1n Tallahas~oe, 

:lorida. 

ror Pe:1~1oner: 

APPEAAAllCES 

Larry Tl-, pro s 
? . 0 . Box -t !H 
Loxolnatc.Joc . rlor i d a 334 70 

Larry Tl.IIID , oro 5 

290 "~" POitd 
J~xohatchec. rlorlda 33<70 

f'or Responocnt : K. c randal Mc Dougal l , E:;qu1r,. 
llor1~a Power ' Ligh~ Coo pany 
P. O. BOY 029100 
Kl.AD~ . f l O:"lda ))102-9 100 

f'o r r~~llc Hart..na Cart r Brown, ££qulr 
SCt"\'l C4! COI:UII l SS lOn: J>ub l1C Se::"VlCC Co iSS1 0n 

101 tast Ca1ne~ Stre' t 
Tall~tha:ose , florlda 3 23 99-0870 

• - • STI\'J"EME.NT OF THE I SSUE 

Tho 1ssuc prcacntcd is tho a1110unt ot 111on y Pot1 ionor 

o~o~ R :;ponden: as a r ~ult o~ un•et red e lectrical c onsu111pt1on. 
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PR£LTK1NA.RY STATEXF.NT 
rlor.tda Po "' r ' L..tqh~ Coapetny sen~ Pc 1 .toner " bi 11 1n tho amount. of Sl.8~6.28 ! o:- hi!O un•~t :-c:<! con .. I.:P~ptlor. o! clcctrlclty toqc~hcr "'lth inve~tiqative coste 1ncu~rod by flor1da Power' l..lght Company, and P Lltloncr t.tlcd a co~pla1n: Wl " h the rlor.tda PubllC ServlCO Coaa.LSSlOn. A! tt"r tho PubllC S~rv1cc Com.nai~s .. -:>n lSSU d Or d r Donyinq Compl.llnt 

Sac)(b.tll.tng, Pct.lt . .Loner t.tmely requested a !o:-rnal hcar.tnq regarding ~ha: proposed nq nc)' oct1on. 
:h~:-carter :rans!err d to tho DlVlSlon of J.dalnlstrat.tvo Hcar.tn~~ Cor the conduct o! that Cor=al procecd.tnq. 

Pt.tltloncr L.arry T.Lca: s.t1!1C~d on hls O'-'n b•hol!. Rcspondcn~ flor1ca Pouor ' Llght Co~pany presented :nc test1monv o! Debra X. Zalcukc. Addltlonelly, flor.tda PoJer 4 L19ht 

Only tho Respondent sub11ittod post hear1n9 proposed ~lnClngs of fact 1n tho form o! a propos d r commended order. A spec!!ic rul1nq on each proposed !1nd1ng o~ t3c~ can be ~~und 1n :he Appendix to thi5 Ruco~mendod Oroer. 

~DINCS OP PACT 
1. On S~ptcabcr 21, 1989, OCbra ~. Zel u~c. a cur:-cnt d1vcra1on 1 nv stlgot or t or Responden t, rcce1vod a n anonymous ~ol phon e c a ll adv1c~n9 chot P tlt ion r had b n 

,, 
=>rogg1n9 abou~ h 1:o il legal undergr ound tap locat.od so~ae,..her o n ~ct1: 1oner ' s 10- a crc propert y. Sh• "' nt. :o t ha t prop r:y located e: ~~<J "D" Road, Loxaho:ch , r lor.toa. When she a.r.tvod a: the ':.:'d "lc:- located a: tha: n d dr••:.t:, !'In could heAr t na: tnt" a.t r 

.. 

. -· 

.. 
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cond~tion~nq un i t vas operating. She chut of f he QAln breaker, 

but the a1r cond1t~on1nq system continued to run. 

2. She returned to the propert~• on Septcmb r 22. 

1989. Pet1tloner vas there on hat occasion. Wh('n he :;av her, 

he ran 1ns~de h1s trailer and ~hut of! the a1r cond1t1ontnq . Sho 

a:.kcd hu:1 to turn the a1 r cond1t1on1ng sy:a. m bi)C~. on. and ht' 

adv1ccd hr.r that it had )UGt ftbu rned up ." 
,,_ 

3 . Zalcu~e pull d tho electrlc ~et r l)nd used e 

W1gg1ns tester, ~h1ch shoved aaperage stlll ~o1ng pull d throuqn 

t.he r:~eter can. Sho :oummoned a crew with a Oaaa el und rqround 

fault. ocat.or. and t.hoy ctartod d1gcpng. i>ot.ltlonor told hoa 

hut. ~hoy •would not be able to !1nd 1t.-

<. Thoy con 1nued digq1n9 and ovcntuall} !ound t.he 

underground locat~on o! th 1llcgal tap. Th ~ap vent d1roct.ly 

t.o an above ground breaker syst.<'ll so tho tap could b11 t.urn••C: o~t 

and on a: Vlll. 

5. ?ctltloncr's elcctr1cal :Jorv~cc wa:. d1:.cont1nu •d 

thut dl)y. The ll lcgal underground tap was t.ak n to 1'l or1de Power 

' Light. Company • s ov1dence roo111. Th o •at r v h1ch vas re11oved 

: .. or:a Pct.ltloner•s prop('rty was :;ubscquently tes d and !ound to 

be operat.1ng properly . 

6. Pct1t.1oner has been tho customer o! r cord ~1nce 

1981. In Augu~t . 1987 , th . .. . hou se located on tho property burn d , 

along v ith Pec1t1oner 's oleccric getor . In AUCJUCt o! 1987 , 

rlorlda Power ' Liqht Company s t a ncv ,. t r at: P tl t1on~r· 5 

prop :-t:y. 
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7. Even a!t r Peti tioner• s ho111e burnrd d c..vn, 

Pct1tioner continued to cons u•e electrici y at th~t address. He 

Lcstiflod ~hat he used electrical 1ools ond ran ~ate~ pumps Co~ 

irrigation purposes even vh1l tear1nq dovn th bu~ned structure 

that had once been h1s rc~Jdencc. The proper y 6lso ha~ on lt A 

structure vhere Pot1tioncr hou£c~ his hel lcoptor. Lvcnt.uall y. a 

tnulor w11s 111ovod onto tho prop ny, 1n which tra1ler Petition~':-

resided ~\t t~e time chat fl orldA Po~cr ' Llqht d1SCont1nucd 

electrical scrv1ce to him. 

1987. and s1ncc Petitioner's electric t:.ill during t.he 111onth o~ 

September, 1987 , dropp~d to ~o· even lhouqh ?otltlon~r va~ us1nq. 

by hls o~n adrus~1on, l ctru:ol oquiplllent: at the ~11110, Z.alcuke 

c hose the month of ScpteJnbcr. 1987, ~s tho startlng date !or 

recomput:ing the boc~~1ll1ng to be rendered to PCt!t:lOncr 1or h1s 

u naucho:-1zed and unlllot.cr d 1 ctr1c.'l consu pt1on . 

s.casonal average method approved by the rlonda PubllC .,.serv1cc 

Como1ssi on , she esc~matcd ~c e nerqy con~u•ed ~rough the 1llcgal 

undergroun~ tap. She also co~:~puted th a~unc o: exp•n~ r 1or1da 

Powe!"' .; Llqht Co~:~pany had 1ncurred in l oc:at1n9 and t.C1"111114l t1nq 

the l llegal cond1t:1on. 

9. r 1or1da Po~er £. Light CoMpany rondo red t.o 

Pet:.lt1QI'lCr ltS back.lnlll.ll9 i n the o! Sl , 8S6.28 

rcprcsont.1nq the unauthor1zec!, unaoterod conswapt.ion ot 

el e ct.rlcicy !ro111 Septelllbor, 1987, to Scpt.oaber, 1989. tOCJet.hcr 

~lt:h lt.G tnvcstlg&tlve cost:s. Pctltionor haa cont!nu d t.o retu'> 

t.o pay t he b1ll rendered o hl•. and h1 s. clectncal s crvJce a :. 

t hat address remainu d1sconnect:cd. 

. .. 

-.;. 
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10 . Zal culte's calculadons ! or both unl"et.e:-cd 

electrical consumption and tnvcstiqatlVP cos s ar~ :ea:oonablc, 

and the billtn; rendered to Potltloner 1:0 roa~onablc. 

11 . rlonda !"over I. Llqht Co111pany her not 1! .ed 

Pet:1~1one:- o: -:.no co!"'dlttonG requ!:- d !or t.hc re'5t.O:-At.lo:: ot 

serv1ce to h1s ?roper-:.v. Tho!:! cond1t1ons ar· a:. tollo~o~s: ::1 . 
Petlt oner 1.111- provtce a JSeter can on a pole an)>'Vhcre on :-.1s ,,._ 
property outsioe o! a -:.hr,.e-!oot. dlar.teter !ro t;he e> .st1nq ~·e:-c! ' . 
pole: (2), rlo::":da Po~.te:- ' Llqht Co111pany v1ll prov1ce an overr.eac 

serv1ce drop tc the Deter ca~ at no charqe; and (3), Patltlc!"'cr 

poy the PubllC Servtcc COAAl!.:;tlor. 

Po:tltioncr's L:-.al b1ll Lobe. ThcJ:~e condttton .. a:f• rna r;on<1bl. 

CONCL0510HS Of t~W 

Th 01Vit.lOn of Ad"inu:t:ra t.1 vc 

)U!"lSdlCtlon over t.he part:les hereto and :he subJ e c : ~a-:.:e:-

hereof. Scc-.lo- 120.~1(1), rloridA Statutes. 

Pc-:i:lonor ooes not. d1:.put. tha: he o~o~e:; rlo::"lda Po- e:-

Tho only 1S5uc rcma1.n1n9 b • t~o~oon the 

parties 1n th!s proceod1nq 1s the aaount. o: 111on y 1.1n1cn 

Rul e 25-(..10<, flo:-1aa Admln!'>trat ! ve Co::le, 

prov1.das t.h a-:. 1-: th event. of unautnorl:t<ld u!>c, ·n u· 111::y r:.er 

o1ll the custozr.cr on • rNI .. OnAblc ect.l.D3to o! tho c ner9y usflcL 

rlor~~a Power • Llqht Coap&ny ha~ done so. Scct1on J. 3 of 

rlorida Po~o~er '- L19ht. Coapany' t.l Tar~!! Sh eet. No. 6 . 030 prov1oes 

t hat .1.n ::h cv~~: o ( u~author.1.zed us . the cua o~e~·s scrv1c :s 

GUb)ect t o d1sc~~t1nua~c untl. full pay.unt 1~ £ace ~ ~ ::nu ~. :! 

-... , 
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cnra expenses i ncurred. Addieionally. Rule 25-6.105CS)(j), 

disconn c~ d !or !raudul~n~ use, th utllu;y 111oy, be Core 

restoring se:-vice, requi rc ~he CU$tOIII~r to .. aka all ncccs~ory 

c hanges ac h1:: own expon~c: and Lo pay an aaount. rua:.onably 

ost.1natcd a s the loa:: ~n revenue. 

I n Augus t. of 1987 , Pctitioncr•c houcc burned down, ~nd 
,,.~ 

f"lo:-1da Ro~o~cr .4 L.1ght. co~:~panr install d a new 111 t r . Pct.lt.lonet 

c.:>lll1!lcnccd utnng by hl:> own adlll1ssion , 

u t.1lizing clcc t.r1cal equ1pannt. a nd tools 1n tcar1nq down ~h( 

burned struc::urc, and used electr1c IJlH.cr pumps to opcrat.e an 

1rr1gation system. Yet., Pc::it.lonor• s clcct.rlcal usage 1n 

Sep-cember o! 1987 req1stercd at. "0" . 

Septelftber of 1967 .:$ the s~a~ date f or calculat1ng the aaoun:: ot 

bac ):::>!ll1ng IJes a rc.:sonable dot.c to select. The calculat ion o!" 

the becl-.bill ing trom Sept. ab"r oC 1987 throu9h Scpt.~mDCr 22 . 

1989 , when Po t 1t1oner's lcctrlca l s crv1co was d1 ::c o nt. 1nucd, w~s 

d one 1n accordance w1t.h the seasonal avcraq~ approbch approv~d by 

t.hc f"lor1dll Pul:>l i c s crv1ce comml!:O:aon . Th cal.-ul.lt.on ot the 

=cbll lcd amoun: is reAsonable. And the ~nvc~~lgOt.lvc charge~ arc 

:-casonabl c. Add lt.l onal l y. ::h cond1 t.1ons. roqu1r d by flonda 

Po...,c:- ' l..ighc CoJD;>any before Pot.itlOn\:. 't. elcct.r1ca l serv1cc t.o 

thllt address can be restored are reasonable. 

RECOHK£NOATI0tf 

Barocd upon the ! orego1nc; rind tngs oC f"oc:. and 

con e! us1ons o! Lav, lt is 

. -· 



PSC-92-0157-FOF-El ORDER NO . 
DOCKET NO . 910059~EI 
PAGE NO: 10 

:· 
~· 

) 

RECOKHEHOEO that a Final Order be ntered rindinq tha t 

''· 

Petitloncr oves rlonda Pover I. Light Company the ~ck.b illed 

amount oC 53 , 8~6 .28. 

OOtn:: and 0.7&R£0 thh 2nd day o ( D<:cclllber, 1991, a 

F1led v 1th t:he Cler~ o( the 
Ol VlSlOn ~! Admln1:tr3tlV~ H drlnOS 
th1~ ' "d day o! OCce~cr, 1991 . 

NOTJCE OF RIClrr TO SUBKIT 
EXCEPTIO~S : Al l pa~tic~ bave he 
rl? ht to subet t v r1t:t n c xcept1ons 
to thl& Reco .. nded order. All 
a gc•nClc.!l allov each party at l£>3s:.. 
10 davs 1n vbtch to submlt vr1 ten 
c~ceptlO~. Some ugcnc1es allo~ a 
larqcr penod vtthln '9l1cb to 
~ub•it vritt ·n excoption: You 
s hould contact thP agency ~~Vll l 
lSGu tho f 1nal order 1n tb1s case 
conccrn1ng aoencv rules on the 
dcadllne fo~ !1l1no exccpt1ons to 
th1s Rcco- ndcd Ordc:r. Any 
exceptions to th1: Rccoaaend~~ 
Order :.1 ould be ! iled Vl t.h the 
;,gcncy thlit lll 1ssuc t he ! 1 na I 
order in thJ S ca& . 

. .. 
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Copies tu~ished. 

Steve Tribble, Director oC 
Records and Rccord~nq 

Publ ic Scrv1ce ComalSGlOn 
101 Case ~a1nes Screet 
Tallahassee, ilor1da 32399-0850 

oav1d Sva!Cord. £Y.ccu~1vc Dlrcctor 
Public Se:VlCC CoamlGSlOn 
101 East G~1nes Street, Room 116 
Tallahassee, ilor1da 32399-085 

Rob vdnd1vor, Gon~ral Counsel 
Publ1c Se:v1cc Co~m1ss 1on 

101 £ast-Calne's St.rcet , Roo~ 212 
Tallahassee, florida 32399-0850 

~. Crandal McDougall, Esqu1re 
flor1da Power ~ L1ght CoDpany 
P.O. Box 029100 
M1am1 , Flor1da 33102-9100 

Martha Carter Brown, Esqu1re 
Public Scrvico Comm1SSlOn 
101 East Ca1nos S~re t 
Tallahassee. flo~1da 32399-067~ 

Larry Tll!U:I 
?.0 . BoY. <9< 
Lo~ahatchee, flor1da 33470 

Larry Tu:tm 
29<3 " 8" Robd 
Loxanatchee, florJda 33<70 

Case No. 91-2755 

. , . 
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APPENDIX TO RECOKHEHDED ORDER 
OOAH CASt: tlO. 91-?755 

.. 

1. Respondent's proposed !1nd1ngs of tact nuaber~d 1- <. 
6-10 , and 12-15 hav~ been adopt d 1 her vcrbatl~ or 1n cubstanc~ 
1n this Recommended Order. 

2. R~spondPnt's proposed t1nd1nqs o! ~act nu•bercd 5 and 
11 have teen C(')t>Cted as be1ng un .. cessary. 

3. rc5pondcn 's propos d !1nd1~s o! ! act nu~r~d 16-1 9 
h ave b or rcjc~ted ac not constitUtlng !1nd1ngs o t lact but ra her 
as con:>r.ltUtlng :.tat.cmcnts o ( Petitioner's po:o1t.ion wh1ch po:olt.lon 
1s not suppor~cd by th~ wc1qht o! any credible cv1dcnc . 

Ca::.c No. 91 - 2755 

. .. . 
..... 
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