
· 
C V 

L Southern Bell TelephoneJ. Phillip Carver 
and Telegraph Company 
c/o Marshall M. Criser III 
Suite 400 
150 So. Monroe Street 
Tallahassee, Florida 32301 
Phone (305) 530-5558 

General Attorney 

March 31, 1993 

Mr. steve C. Tribble 

Director, Division of Records and Reporting 

Florida Public Service Commission 

101 East Gaines street 

Tallahassee, Florida 32301 


Re: Docket No. 900960-TL 

Dear Mr. Tribble: 

Enclosed please find dn original and fifteen copies of 
Southern Bell Telephone and Telegraph Company's Reply to Public 
Counsel's Response to Southern Bell's First Motion to Compel and 
Request for In-Camera Inspection of Documents and Request for 
Expedited Decision, which we ask that you file in the captioned 
docket."-.t . r.1< 


AFA A copy of this letter is enclosed. Please mark it to 

indicate that the original was filed and return the copy to me.
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CERTIFICATE OF SERVICE 
Docket NO. 920260-TL 
Docket NO. 900960-TL 
Docket NO. 910163-TL 
Docket NO. 910727-TL 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by United States Mail 

to: 

Robin Norton 
Division of Communications 
Florida Public Service 
Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0866 

Tracy Hatch 
Division of Legal Services 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 

Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirter, Grandoff & Reeves 
315 South Calhoun Street 
Suite 716 
Tallahassee, FL 32301-1838 
atty for FIXCA 

Joseph Gillan 
J. P. Gillan and Associates 
Post Office Box 541038 
Orlando, Florida 32854-1038 

Patrick K. Wiggins 
Wiggins & Villacorta, P.A. 
Post Office Drawer 1657 
Tallahassee, Florida 32302 

Laura L. Wilson, Esq. 
Messer, Vickers, Caparello, 
Madsen, Lewis & Metz, PA 
Post Office Box 1876 
Tallahassee, FL 32302 

atty for Intermedia and Cox 

atty for FPTA 

this , 1993 

Charles J. Beck 
Deputy Public Counsel 
Office of the Public Counsel 
111 W. Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Michael J. Henry 
MCI Telecommunications Corp. 
MCI Center 
Three Ravinia Drive 
Atlanta, Georgia 30346-2102 

Richard D. Melson 
Hopping Boyd Green & Sams 
Post Office Box 6526 
Tallahassee, Florida 32314 
atty for MCI 

Rick Wright 
Regulatory Analyst 
Division of Audit and Finance 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0865 

Peter M. Dunbar 
Haben, Culpepper, Dunbar 

& French, P.A. 
306 North Monroe Street 
Post Office Box 10095 
Tallahassee, FL 32301 

Chanthina R. Bryant 
Sprint Communications Co. 
Limited Partnership 

3065 Cumberland Circle 
Atlanta, GA 30339 

atty for FCTA 



Michael W. Tye 
AT&T communications of the 
Southern States, Inc. 

106 East College Avenue 
Suite 1410 
Tallahassee, Florida 32301 

Dan B. Hendrickson 
Post Office Box 1201 
Tallahassee, FL 32302 
atty for FCAN 

Benjamin H. Dickens, Jr. 
Blooston, Mordkofsky, 
Jackson & Dickens 

2120 L Street, N.W. 
Washington, DC 20037 
Atty for Fla Ad Hoc 

C. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

305 South Gadsen Street 
Post Office Drawer 1170 
Tallahassee, Florida 32302 

Florida Pay Telephone 
Association, Inc. 
c/o Mr. Lance C. Norris 
President 
Suite 202 
8130 Baymeadows Circle, West 
Jacksonville, FL 32256 

Monte Belote 
Florida Consumer Action Network 
4100 W. Kennedy Blvd., #128 
Tampa, FL 33609 

Bill L. Bryant, Jr., Esq. 
Foley & Lardner 
Suite 450 
215 South Monroe Street 
Tallahassee, FL 32302-0508 

& Ervin 

atty for Sprint 

Atty for AARP 

Michael B. Twomey 
Assistant Attorney General 
Department of Legal Affairs 
Room 1603, The Capitol 
Tallahassee, FL 32399-1050 

Mr. Douglas S .  Metcalf 
communications Consultants, 
Inc. 
631 S. Orlando Ave., Suite 250 
P. 0. Box 1148 
Winter Park, FL 32790-1148 

Mr. Cecil 0. Simpson, Jr. 
General Attorney 
Mr. Peter Q. Nyce, Jr. 
General Attorney 
Regulatory Law Office 
Office of the Judge 
Advocate General 

Department of the Army 
901 North Stuart Street 
Arlington, VA 22203-1837 

Mr. Michael Fannon 
Cellular One 
2735 Capital Circle, NE 
Tallahassee, FL 32308 

Floyd R. Self, Esq. 
Messer, Vickers, Caparello, 
Madsen, Lewis, Goldman & Metz 
Post Office Box 1876 
Tallahassee, FL 32302-1876 
Attys for McCaw Cellular 

Angela Green 
Division of Legal Services 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 

Stan Greer 
Division of Communications 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into Southern ) Docket No. 900960-TL 

Company's Non-Contact Sales ) Filed: March 31, 1993 
Bell Telephone and Telegraph 1 

Practices ) 
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SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S 
REPLY TO PUBLIC COUNSEL'S RESPONSE TO SOUTHERN BELL'S 

F I R S T  MOTION TO COMPEL AND REQUEST FOR IN-CAMERA 
INSPECTION OF DOCUMENTS AND REQUEST FOR EXPEDITED DECISION 

COMES NOW BellSouth Telecommunications, Inc., d/b/a Southern 

Bell Telephone and Telegraph Company ("Southern Bell" or 

"Company"), and files its Reply to the Office of Public Counsel's 

("Public Counsel") Response to Southern Bell's First Motion to 

Compel and Request for In-Camera Inspection of Documents and 

Request for Expedited Decision, and states as grounds in support 

thereof the following: 

1. On November 6, 1992, Southern Bell served upon Public 

Counsel its First Set of Interrogatories and First Request for 

Production of Documents. Public Counsel filed its response on 

December 11, 1992. Southern Bell subsequently moved to compel 

production on February 22, 1993, and Public Counsel responded on 

March 10, 1993. Southern Bell now files its Reply for the 

purpose of addressing two specific points raised by Public 

Counsel. 

2. First, Public Counsel contends that its 81selection8f of 

documents from those previously produced by Southern Bell 



constitutes work product. The controlling authority, however, is 

clearly to the contrary. 

3 .  Southern Bell's Interrogatory No. 6 and Nos. 9 through 

12 essentially inquire as to Public Counsel's previously stated 

position in this docket that Southern Bell has inappropriately 

engaged in the "hard sell" of services. Specifically, 

Interrogatory Nos. 6, 10 and 12 requested Public Counsel to 

identify documents that related to this contention. 

Interrogatories 9 and 11 requested Public Counsel to name persons 

who had knowledge that related to its contention. Public Counsel 

responded only by identifying (1) the prefiled testimony of Dr. 

Mark Cooper in Docket No. 920260-TL, and (2) all documents that 

Southern Bell had previously produced to Public Counsel in both 

this docket and in 920260-TL. Public Counsel made no objection 

to the request by Southern Bell. 

4 .  For Public Counsel to respond to these interrogatories 

by merely stating that the factual basis for the position it 

takes exists somewhere in the hundreds of thousands of pages of 

documents that Southern Bell has produced to it is grossly 

inadequate. For this reason, Southern Bell moved to compel 

better answers by Public Counsel. In its response to Southern 

Bell's Motion, Public Counsel argued for the first time that the 

request called for the production of work product because it 

required Public Counsel to identify particular documents among 
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those previously produced by Southern Bell, and that this 

"selection process'' constitutes work product. 

however, the controlling authority makes it clear that Public 

Counsel's belated assertion of the work product doctrine is 

simply frivolous. 

In point of fact, 

5. If Public Counsel truly believed that Southern Bell's 

interrogatories called for the production of its work product, 

then it could have objected or, alternatively, moved for a 

protective order at the time that it answered the 

interrogatories. Instead, Public Counsel simply provided vague 

and inadequate answers. 

answers by Southern Bell's Motion to Compel that Public Counsel 

belatedly asserted the work product doctrine. Public Counsel's 

election to answer the interrogatories (albeit inadequately) 

rather than timely asserting the work product doctrine and 

objecting accordingly constitutes a waiver of any privilege that 

might have existed. See, uenerallv, Continental Mortaaue 

Investors v. Villase BY the sea, 252 So.2d 8 3 3  (Fla 4th DCA 

It was only when pressed for sufficient 

1971). 

6. More to the point, however, is the fact that under 

circumstances judice, there simply is no privilege. In 

support of its fallacious argument to the contrary, Public 

Counsel cites to Sporck v. Peil, 759 F.2d 312 (3rd Circuit 1985) 

Not only does Sworck not support Public Counsel's position, the 
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facts of that case aptly illustrate the misapplication by Public 

Counsel of the work product doctrine to this situation. 

SDorck, a defendant prepared for a deposition by reviewing 

certain documents that he had previously produced to the 

plaintiff. 

identification of the specific documents that he reviewed. 

Counsel for the deponent/defendant stated that he would allow 

questions about the deponent's "reliance on individual documents 

in the context of specific factual questions," (Snorck at 314) 

but would not allow an identification of all the documents the 

deponent reviewed to prepare for the deposition. The deponent's 

counsel in effect, conceded that it was proper for the plaintiff 

to seek production of all relevant documents, and that it was 

proper to seek the identification of the specific documents 

relied upon by the defendant. The defendant argued, however, 

that by asking to see all the specific documents that his 

attorney had chosen to have him review to prepare for his 

deposition (as opposed to identifying those that supported his 

position) opposing counsel was seeking to obtain the mental 

impressions of his attorney. 

In 

The attorney who deposed the defendant insisted on an 

The court sustained this position. 

7. Specifically, the Court held that the document 

selection process constituted work product in this context only 

because deposing counsel "failed to lay a proper foundation ... 
for production of the documents selected by [opposing] counsel". 
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Sworck at 318. The Court noted that the deposing attorney's 

error was to ask the defendant/deponent at the outset of the 

deposition which documents his attorney had him review. 

the deposing attorney should have elicited deposition testimony, 

then questioned the deponent as to "which, if any, documents 

informed that testimony". Id. 

Instead, 

8. This method of seeking documents approved in Sworck is 

precisely what Southern Bell has followed in this case. 

Bell merely has inquired as to the documents that support Public 

Counsel's stated position, which position Public Counsel has 

represented is wholly contained in the pre-filed testimony of Dr. 

Cooper. Unlike defendant's counsel in Sworck, Public Counsel has 

taken the absurd position that Southern Bell is entitled to know 

nothing more than what is contained in the testimony that Public 

Counsel has filed in this case. Public Counsel is thus 

contending that Southern Bell has no right to make the same type 

of inquiry as that which was specifically sustained in Sworck. 

Southern 

9. Further, Public Counsel's position is clearly contrary 

to Florida Law. In American Motors Corvoration v. Ellis, 403 

So.2d 459 (Fla 5th DCA 1981), the Fifth District Court of Appeals 

stated that "if the materials are only to aid counsel in trying 

the case, they are 'work product' but any 'work product' 

privilege that existed ceases once the materials or testimony are 

intended for trial use." Clearly, Southern Bell is not 
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requesting work product prepared by Public Counsel. 

Southern Bell is requesting only that Public Counsel identify the 

documents it has obtained from Southern Bell that Public Counsel 

contends supports its position in this case, which position is 

set out in the testimony of Dr. Cooper. Moreover, even if Public 

Counsel had some basis to claim the protection of the work 

product doctrine for these documents, it is clear under American 

Motors that Public Counsel cannot refuse to identify documents it 

intends to use. Neither can it refuse to identify the documents 

that relate to a specific position that it has taken in the 

proceeding. Thus, even if Public Counsel's "selection" of 

documents is privileged, this privilege is lost by the fact that 

the documents ostensibly support Public Counsel's contentions and 

the testimony filed to assert those contentions. Public Counsel 

cannot contend that its testimony is supported by potential 

evidence and then refuse to identify that evidence. 

Instead, 

10. The second contention of Public Counsel that Southern 

Bell addresses herein is its misguided notion that the mere fact 

of Public Counsel's contact with attorneys who have no relation 

whatsoever to this case can somehow constitute work product. In 

Interrogatories Nos. 19 through 29, Southern Bell inquired as to 

whether Public Counsel made any contact regarding its assertion 

of "hard sales" by Southern Bell with certain attorneys working 

on civil litigation filed against Southern Bell. The 
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interrogatories requested that Public Counsel state whether such 

contact had occurred (No. 19) and with whom (No. 20), describe 

any documents setting forth these contacts (No. 22), and describe 

the content of any oral conversations (No. 21). Public Counsel 

responded to'this request with the patently unsupportable 

contention that it may refuse to answer each of these 

interrogatories by assertion of the work product doctrine. 

11. Public Counsel's Response includes a seemingly random 

citation of cases that bear no relation whatsoever to the issue 

at hand. Public Counsel first cites cases for the proposition 

that an attorney's notes taken while interviewing a fact witness 

in ongoing litigation are privileged (Response at p. 3, citing 

Surf Druqs v. Vermette, 263 So.2d 108 (Fla 1970); State v. Rabin, 

495 So.2d 257 (Fla 3rd DCA 1986)).' 

considerable effort in an attempt to establish that not all 

documents held by a state agency are "public records." Yet, 

Public Counsel never even contends that Southern Bell's request 

would necessarily require the production of documents that are 

Public Counsel then expends 

not "public records.'' Response at p. 5 .  

12. Public Counsel finally argues that Southern Bell would 

not be able to depose Public Counsel as to certain of its 

conversations with witnesses. Public Counsel's argument to this 

' This position is most curious in light of Public 
Counsel's motions to compel production of statements taken by 
Southern Bell's attorneys in Docket No. 910163-TL. 
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effect, however, has nothing to do with the instant 

circumstances. Public Counsel weakly attempts to address the 

obvious fact that Southern Bell has not requested its deposition 

by making, without the support of legal authority or logic, the 

argument that Southern Bell's interrogatories are "the equivalent 

of a written deposition." Response at p. 6. The fact remains, 

however, that Southern Bell has not attempted to depose any 

individual in the Office of Public Counsel. Instead, Southern 

Bell has simply sent to Public Counsel interrogatories inquiring 

about contact that it has had with other attorneys who have been 

involved in other litigation. 

13. The substance of these conversations is not protected 

by the work product doctrine because it does not involve the type 

of factual investigations that were at issue in the cases cited 

by Public Counsel. (m, Surf Druqs, supra) However, even if the 
substance of these contacts were protected, there is absolutely 

no legal authority to support the notion that Public Counsel can 

assert the work product doctrine as a basis to refuse to state 

whether these contacts ever took place, with whom they took 

place, or whether any agreements exist between Public Counsel and 

other attorneys as a result of these contacts. Again, Public 
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Counsel's contention to the contrary is plainly unsupported by 

Florida law. ' 
WHEREFORE, Southern Bell respectfully requests that this 

Commission grant its Motion to Compel in its entirety. 

Respectfully submitted, 

ATTORNEYS FOR SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY 

c/o Marshall M. Criser IT1 
150 So. Monroe Street 
Suite 400 
Tallahassee, Florida 32301 

675 W. Peachtree St., NE 
Atlanta, Georgia 30375 
( 4 0 4 )  529-3862 

' These arguments are also directly contrary to positions 
Public Counsel has taken in various motions to compel in Docket 
NO. 910163-TL. 
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