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Florida Public Service Commission

101 East Gaines Street
Tallahassee, Florida 32301

Re: In re: Expanded Interconnection Phase II and
Local Transport Restructure; Docket Nos™ 9980J4.TP,
930955-TL, 940014-TL, 940020-TL and 931196-TI

Dear Ms. Bayo:

Enclosed for filing in the above-styled docket are the
original and fifteen (15) copies of United’s/Centel’s Joint Brief
in Support of Petitions for Reconsideration of Order No. PSC-94-
0285-FOF-TP.

Please acknowledge receipt and filing of the above by stamping
the duplicate copy of this letter and returning the same to this
writer.
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Thank you for your assistance in this matter.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Docket No. 921074-TP,
930955-TL, 940014-TL,
940020-TL, and 931196-TL
Filed: July 15, 1994

In re: Expanded Interconnection
Phase II and Local Transport
Restructure

UNITED’S/CENTEL’S JOINT BRIEF IN SUPPORT
OF PETITIONS FOR RECONSIDERATION OF

United Telephone Company of Florida ("United") and Central
Telephone Company of Florida ("Centel"), pursuant to Order No. PSC-
94-0832-PCO-TP, issued July 8, 1994, hereby respectfully submit
their Joint Brief in Support of the Petitions for Reconsideration
of Order No. PSC-94-0285-FOF-TP filed by Southern Bell and GTE
Florida with regard to the issue of mandatory physical collocation
constituting an unlawful taking of the local exchange companies’
(LECs’) property.

1. In their prehearing statements and post-hearing
statements and briefs, United and Centel characterized mandatory
physical collocation as an unlawful taking of the Companies’
property. Despite the very persuasive legal arguments advanced by
the LECs on the taking issue, the Commission, nonetheless, ordered
mandatory physical collocation for intrastate special access and
private line services. S8ee Order No. PSC-94-0285-FOF-TP.
Subsequent to that order, petitions for reconsideration were filed
by Southern Bell and GTE Florida which pointed out the lack of any
statutes or case law support for the Commission’s contention that
mandatory physical collocation does not constitute a taking of the

COCUMENT NUMASR-DATE

07085 JuLisa

FPSC-RECORDS/REPORTING




LECs’ property. While awaiting Commission action on the petitions
for reconsideration, the United States Court of Appeals for the
District of Columbia Circuit overturned the Federal Communications
Commission’s ("FCC’s") order that similarly required mandatory
physical collocation for interstate special access services. The
United States Court of Appeals concluded that mandated physical
collocation amounts to a taking of the LECs’ property and that the
FCC is without statutory authority to order such a taking,
regardless of the public interest ramifications.’® See Bell
Atlantic Tel. Cos., v. FCC, 1994 W.L. 247134 (D.C. Cir. June 10,
1994). 1In response to that decision, the FCC, on July 14, 1994,
directed the LECs to provide expanded interconnection through
virtual collocation. The FCC concluded that virtual collocation
produces the same public interest benefits of expanded
interconnection as would be produced by physical collocation.?

2 It is not United’s/Centel’s purpose here to reargue the
unlawfulness of this Commission’s mandatory physical collocation
requirement. It is sufficient to note on this point the following:

there clearly is no legal support for the Commission’s order; the

! The United States Court of Appeals also remanded to the FCC
for reexamination and further consideration those portions of its
order imposing virtual collocation and the "fresh look" obligations
on the LECs. 1In its July 14, 1994, order, the FCC affirmed its

"fresh look" policy.

2 fThe FCC has directed the LECs to file virtual collocation
tariffs on September 1, 1994, scheduled to become effective on
December 15, 1994. The FCC is also reqguesting a stay of the
issuance of the United States Court of Appeals’ mandate until
December 15, 1994, with the intention that the LECs'’ physical
collocation tariffs will stay in effect until that date in order to
avoid a lapse in the FCC’s expanded interconnection requirements.
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Bell Atlantic decision that mandatory collocation is a taking has
parallel application to this Commission’'s mandatory physical
collocation order; and the FCC, in its July 14, 1994, order,
recedes from mandatory physical collocation. Consequently, even
putting aside the legality of the taking, there is a very practical
reason in these changed circumstances for the Commission to abandon
its mandatory physical collocation policy. It would be awkward and
grossly inefficient for the Commission to persist in pursuing a
collocation policy that most certainly will result in separate and
diametrically opposed state and federal collocation requirements.
Because the same transmission facility can be used for both
intrastate and interstate special access, it would be an
engineering and operational nightmare to try to have the same
facility interconnected on both a physical and a virtual
collocation basis.’® Therefore, this Commission must, from a purely
practical standpoint, avoid a jurisdicticnal conflict.

3.4 United/Centel agree that physical collocation is
perfectly appropriate where space is currently available and will
not be needed within a few years. In that event, physical
collocation can be offered under contract to those who request it
on the same terms and conditions as set forth in United’s/Centel’s
tariffs, except that floor space will be priced at the "market."
The "market" price can be that price at which the floor space is

put to its highest, best use. If space is not available, or if

3 gee Phase I testimony of ICI witness Jonathan E. Canis, Tr.
140-41.




the interconnector is not willing to pay the "market" price for the
floor space, then virtual collocation will be provided. This
market -based approach should also be equally applicable to the
Commission’s ‘"checker boarding" requirement.* In the event
United/Centel are requested to reserve additional, adjacent space
for an interconnector, the interconnector must be willing to pay an
up-front fee to reserve the space; the amount of the fee will
reflect the impact on United’s/Centel’s inability to use the space
for itself or to lease it to other users at the "market" price.
4. There is little risk that competition will suffer a
setback if a particular form of collocation is not mandated, and
collocation is, instead, negotiated by the parties. Access
competition and, ultimately, local competition are a reality,
regardless of the form of collocation. New technology and
declining costs assure that competition will occur and that
telecommunications consumers in all markets - local, vertical and
toll services - will benefit. In Phase I of this proceeding, the
AAVs have conceded that collocation allows them access to a larger

customer base.® Even with the pricing flexibility granted the LECs

¢ United/Centel view the "checker boarding" requirement to be
a serious compounding of the "taking" of their property. Even
though prescribed compensation from the interconnector for use of
the space does not cure the "taking" created by wandatory physical
collocation, the "checker boarding" scheme is a taking without any
certainty of compensation. Because the interconnector is never
obligated to use the space, which is the trigger-point for
compensation, if the interconnector does not ever use the space,
then United/Centel will never be compensated.

S gee Phase I testimony of ICI witness Jonathan E. Canis, Tr.
158; and Phase I testimony of Teleport Communications Group witness
Paul Kouroupas, Tr. 251.




in Order No. PSC-94-0285-FOF-TP, there still will be a considerable
pricing umbrella so that the AAVs and other new entrants will be
lured to compete profitably. Finally, United/Centel recognize that
it is in their long-term financial interest to make the terms of
interconnection - including collocation - attractive to
interconnectors if doing so will generate additional revenues.
There is, therefore, considerable incentive for the Commission and
the parties to develop procedures which will facilitate negotiated
collocation and interconnection in 1lieu of any mandated
collocation.

WHEREFORE, United/Centel urge the Commission to reconsider
Order No. PSC-94-0285-FOF-TP, and thereupon forego any form of
mandatory physical collocation and, instead, adopt mechanisms and
procedures which allow the parties to negotiate the terms of
interconnection and collocation, with virtual collocation available
in any event. This approach will do nothing to undermine the
Commission’s ability to require expanded interconnection as part of
any overall policy to encourage local competition.

DATED this 15th day of July, 199%4.
ly submitted,

S

Macfarlane Ausley Ferguson
& McMullen

Post Office Box 391

Tallahassee, Florida 32302

(904) 224-9115

ATTORNEYS FOR UNITED TELEPHONE
COMPANY OF FLORIDA
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by U. S. Mail or hand delivery (*) this 15th day

of July, 1994, to the following:

Daniel V. Gregory
Quincy Telephone Company
P. O. Box 189

Quincy, FL 32351

John A. Carroll, Jr.
Northeast Florida Telephone
P. O. Box 485

Macclenny, FL 32063-0485

Michael W. Tye

ATST Communications

106 E. College Ave., Suite 1410
Tallahassee, FL 32301

Joseph Gillan

Florida Interexchange Carriers
P. O. Box 541018

Orlando, FL 32854

Brad E. Mutschelknaus
Rachel J. Rothstein
Ann M. Szemplenski
Wiley, Rein & Fielding
1775 K Street, N.W.
Washington, DC 20006

Laura L. Wilson

Florida Cable Television Assn.
P. O. Box 10383

Tallahassee, FL 32302

Patrick K. Wiggins
Kathleen Villacorta
Wiggins & Villacorta

P. O. Drawer 1657
Tallahassee, FL 32302

Vicki Gordon Kaufman
McWhirter, Reeves, et al.

315 8. Calhoun St., Suite 716
Tallahassee, FL 32301

Jack Shreve

Office of Public Counsel
c/o The Florida Legislature
111 W. Madison St., Rm. 812
Tallahassee, FL 32399-1400

C. Everett Boyd, Jr.
Ervin, Varn, et al.

305 S. Gadsden Street
Tallahassee, FL 32301

Chanthina R. Bryant
Sprint

3065 Cumberland Circle
Atlanta, GA 30339

Janis Stahlhut

Time Warner Cable
Corporate Headquarters
300 First Stamford Place
Stamford, CT 06902-6732

Jodie L. Donovan

Teleport Communications Group
1 Teleport Drive, Suite 301
Staten Island, NY 10311

Kenneth A. Hoffman
Floyd R. Self

Messer, Vickers, et al.
P. O. Box 1876
Tallahassee, FL 32302

Donna L. Canzano *

Division of Legal Services
Florida Public Service Comm.
101 East Gaines Street
Tallahassee, FL 32301

Marshall M., Criser, III
Southern Bell Telephone

and Telegraph Company
150 S. Monroe Street, Suite 400
Tallahassee, FL 32301



Mickey Henry

MCI Telecommunications Corp.
780 Johnson Ferry Road
Suite 700

Atlanta, GA 30342

Richard D. Melson

Hopping, Boyd, Green & Sams
P. O. Box 6526

Tallahassee, FL 32314

Peter Dunbar

Pennington, Haben, et al.
306 No. Monroe Street
Tallahassee, FL 32301

Douglas S. Metcalf
Communications Consultants, Inc.
P. O. Box 1148

Winter Park, FL 32790-1148

utd\921074 .bis

Harriet Eudy
ALLTEL Florida, Inc.
P. 0. Box 550
Live Oak, FL 32060

Beverly Menard

c/o Richard Fletcher
GTE-Florida

106 E. College Ave., Suite 1440

Tallahassee, FL 32301

Intermediate Communications
V.P., External Affairs

9280 Bay Plaza Blvd., Suite 720
Tampa, FL 32063
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