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NQTICB OF PROPOSED AGENCY ACTION 

ORDER APPROVING STIPULATION 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Pub, ic Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding, 
pursuant to Rule 25-22 . 029, Florida Admin istrative Code. 

On June 21, 1994, Orlando Utilities Commission (OUC) filed a 
Petition to require Florida Power Corporation (FPC) to comply with 
the terms of a territorial agreement with ouc that the Commiss ion 
had approved in 1974. (Order No. 6194, Doc ket No. 7329-EU, iss ue d 
July 19, 1974.) The petition identified several areas of 
disagreement over the interpretation of the expiration date of the 
agreement and the applicability of an annexation provision 
contained in the agreement. 

Earlier thia year the City of Orlando adopted ordinances that 
annexed aeveral areaa around the City to which FPC provides 
electric aervice under the terma of the territorial agreement. FPC 
has filed lawsuits in Orange County Circuit Court challenging the 
validity of the annexations. While the annexation provisions o f 
the territorial agreement provi de that ouc may request the transfer 
ot customera from FPC in the annexed areas, FPC has refused to make 
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those transfers until the validity of the underlying annexations is 
determined. FPC has also indicated to OUC that it considers the 
territorial agreement to have expired on July 19, 1994. 

Our staff met with the parties on August 2, 1994, to discuss 
the conduct of the Commission docket in relation to the Circuit 
Court case, to address the possibility of further territorial 
conflict and duplication of facilities while these matters are 
decided, and to encourage the parties to begin negotiating a new 
territorial agreement for the future. On August 22, 1994, the 
parties filed a joint stipulation to govern their relations while 
the cases are pending that addresses all the issues raised at the 
meeting. The stipulation is appended to this Order as Attachment 
1. 

The stipulation provides that the parties will respect each 
other's present service territories, preserve the status quo, and 
attempt to reach a new territorial agreement by January 1, 1995. 
The stipulation establishes a reasonable means by which FPC and OUC 
can administer their respective service territories in the interim 
until the pending cases are concluded, and it will prevent the 
possibility of uneconomic duplication of facilities while the 
parties • disagreements are resolved. The stipulation P' ovides that 
the parties will immediately begin negotiations on a new 
territorial agreement. It appropriately delays Commission 
consideration of ouc•s petition until the circuit court proceedings 
are concluded, but it acknowledges that if an impasse in 
territorial agreement negotiations occurs, the Commission may 
immediately proceed to set territorial boundaries in a dispute 
proceeding. We approve the stipulation. It is therefore 

ORDERED by the Florida Public Service Commission that the 
Stipulation between Florida Power Corporation and The Orlando 
Utilities Commission is approved. It is further 

ORDERED that if no substantially affected person timely files 
a protest to this Proposed Agency Action Order within the 21-day 
protest period, this Order shall become final. It is further 

ORDERED that this Docket shall remain open until the 
substantive issues raised by the petition are resolved. 
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By ORDER of the Florida Public Service Commission, this .ith 
day of October, ~. 

BLANCA S . BAYO, Director 
Division of Records a nd Reporting 

(SEAL) 

MCB 

NOTICE OF fURTHER PROCEEDINGS OR JVDICIAL REVIEW 

The Florida Public Service Commission is requirr d by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relie f 
sought. 

The action proposed herein is preliminary in nature and wi ll 
not become effective or final, except as provided by Rule 
25-22.029, Florida A~inistrative Code. Any person whose 
substantial interests are affected by the action proposed by this 
order may file a petition for a formal proceeding, as provided by 
Rule 25-22.029(4), Florida Administrative Code, in the form 
provided by Rule 25-22 .036(7)(a) and (f), Florida Administrative 
Code. Thia petition must be rece ived by the Director, Division of 
Records and Reporting, 101 East Gaines Street, Tallahassee, Florida 
32399-0870, by the close of business on October 25. 1994. 

In the absence of auch a petition, this order shall become 
effective on the day aubsequent to the above date as provide d by 
Rule 25-22 . 029(6) , Florida Administrative Code. 
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Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If thia order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court. This filing must be completed 
within thirty (30) days of the effective date of this order, 
pursuant .to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 
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BEFORE THE FLORIDA PUBLIC SERVICE CO~~ISSION 

In re : Petition of 
Orlando Utilities 
Commission to 
Require Compliance 
with Order No. 6194 

Docket No.: 940656-EU 

Filed : 

STIPULATION 

Orlando Utili~ies Commission (hereinafter OUC ) and Florida 

Power Cor poration (her einafter FPC), in order to govern their 

relations during the pendency of the proceedings in Docket No. 

94656-EU, hereby enter into the following stipulation to be 

presented to the Commission at the earliest possible Commission 

Agenda, as determined by the Commission staff : 

Recitals 

1. On April 1, 1973, OUC and FPC jointly executed a 

territorial ("Agreement") . The Agreement was approved by the 

Florida Public Service Commission ("Commission") on July 19, 

1974, by Order No . 6194, in Docket No. 73291-EU. Order No . 6194 

approved the Agreement for a period of 20 years from t he date of 

Order No. 6194 . 

2. Under the terms of the Agreement OUC and FPC agreed, 

among other things, that OUC would acquire the right to serve 

areas originally allocated by the Agreement to FPC but annex e d by 

the City of Orlando ("City") whi le the Agreement was in f0rce . 
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]. On va=io~: ca~~s i~ l994, all occur=i~g prio= to July 

A<;=eement. More S?!C~~:ca!ly, the a=eas annexed a=e identified 

as follow·s: 

(a) A-:~: :~~exec by or=inance 94-022 (commonly 

===e==ec to as "La:<~ Ncr.c." ), consisting of approxima~ely 4570 

ac=es; 

re:e==ed to as t:,e ··:.:::,~ Nor.a Gol: Course and Estates "), 

cons:sting of ap~rJx~~:::ely 3~2 acres ; 

{c) Area =~~exe~ by Ordinance No. 94-089 (commonly 

re~ereed to as the "~c.:-.ca!!/.7chnson anc A:'&T sites" ), cons1st.inc; 

of approximately !33~ acres a~d 1.3 acres, respect!ve!y; 

(d) A=ea a~~exed ~y Ordinance No. 94-051 (commonly 

re:er=ea to as t:te "' ?r: ·:a:e :'=;Jst /S'tiiSSCO site"), consisting o: 

ap~roxi~ately 426 ac=es. 

~- F?C is c:ta::e~c;ir.c; ~he validity of each of the 

annexations identi::e~ above through lawsuits currently pendinc; 

i~ Cl=cuit Court !~ C=a~ge County. Nc fi~al disposition of those 

ac~ions has yet occ~==:c. 

5. By its pe:!::c~ a~c supplementa! petition i~ this 

proceed1ng, OUC r.as ~e:::::ne~ the Comm:ssion to c==== FPC to 

comply with Orde= ~c. 5:;~ 1~ the areas covered ~Y :he ordinances 

But fo= the exec~tion of this 

Sti;:>ulation, FPC ·..:ct.::-: immeciately move ~he corrur. .:.ss~.:::-1 to stay 
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this proceeding until there is e final JUdicial resolution of 

FPC ' s cha:lenges to :~e legality of those annexations. The 

pa=t1es agree tha: :his Stipulation, i: approved by the 

C~mmission, stays t~~ ~ proceeaing until 10 days after the fili~g 

of a declaration o: i~~asse under par~g=aph 8 he=ein or 10 days 

after December 31, ~394, ....,hichever is earlier. Should FPC fll: 

s~c~ a Motion To S::y a:t:r the period o: this Stipul:tion, tha: 

motion shall no: ~e deemec un:1mely as a result of it not ha~ing 

been filed cu=ing : he period o: t his Stipulation. Ho .... ever, F?C 

con:irms its inte:. t ion t o comply with the provisions of the 

Agreement and Comm:ssion Or der No. 6194 concerning the areas 

identified in pa=a~=a~r. 2 herein in the event FPC's challenges to 

those annexations a=e not sustained by a final, nonappealable 

judgement of the c~~=: havi~g j~risdiction thereof. 

6. On May :c , :994, F?C gave written notice to OUC tha t 

1ntended to allo...., :he Ag=eement to exp!=e or terminate on its 

t~entieth anniversa=y, July 19, 1994. OUC has advised FPC that, 

in OUC's view, the :e=~ination of the Agreement can not take 

e:fect any scone= :~an January !9, 1995 , with which view f?C 

disagrees. 

7. Dur1ng a mee:.:.~g with Commission Staff on August 2, 

1994, F?C and OUC ac=eed tha: it would ~e desirable for FPC and 

O~C to attempt t C ~e~Otlcte a r.ew terr::orial agreement tO 

succeed the Agreeme~: en~ to attempt thereby to resolve the 

current disagreemen:s be:~een them concerning: 
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( c ) the :::ec~ive dc:e of FPC's notice of termination 

( b) wha: ===~s wic~~~ Orange CQun~y eac~ utility will 

s e r~e in the futu=e. 

F?C c:1C OUC ""-= .. co unce=:~ke such discussions as set forth 

~e low·. 

8. OUC and ::::·: agree t= meet, beg .:.:1ning i!M1ecia tel·l, fer 

the pur?cse of at~=~~ti:-~g tc ::tablish t~e terms and conditions 

cf a new te=ritor~:: agreeme~: :o succeed the Agreement and with 

:he ho9e t~at such ~e;otiati=~s can prod~ce a territorial 

cg=eeme~~ accepta=:: : o FPC =~c OUC by no later than December 31, 

1994. Ex=ept as p=:~!ded i~ ?c=~graph 11 herein, pending the 

approval by the C~~7..:.ssion a~ ~ territorlal agreement negotiated 

by the parties pur=;.;a:~t to ..... _.:: Stipulation or the resolution by 

t!1e Cornm!ssion of: :e::-ritor.:.:: dispute bec·...;een the parties, as 

?rovidea in paragra;~ a here.:.~, FPC and OUC agree to maintain the 

status quo by abic.:.~g by the :erritories allocated to each of 

them under the Agree~e~t. 

9. The par:~es agree , tcwever, tha: either party may in i:s 

Clscretion declare :~a: sue~ ~egotiations are at an impasse at 

any time. In the e~e~~ a pa=:y declares an impasse, a written 

ceclaration to tta: e!fect s~::l be f! lec by tha: party with t~e 

Clerk o .. the Ccrnm.:.s=.:.on fol::·..::ng 10 daj·s t:Jrior written notice to 

t~e other party cf a:~ inten:.:.~n to file such a declaration. The 

parties agree the: s~ch a dec:aration w!!l signify that a 
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te==ito=ial disp~~a then exis~s and may be immediate : y addressed 

by the Commission, c~e =esolu ~ :an of wh:ch shall cake effect upon 

the e~ ~ective da:e o~ F?C's te=~ination of the Agreemenc . The 

parties acknowlec~e ~,a: the Commission is the appropriate f orum 

in ~hich to reso!~e any dispu~e concerning the effective date of 

FPC's notice of termination o: t~e Agreement . 

! 0. £ach pa=~: to thls S:i~ula:ion agrees not to =ecommend 

or support the modification o: this Stipulation, other than by 

joint stipulation, or to dis~~urage its acceptance by the 

Commission. Neit~e= pa=ty shc~l request reconsideration of or 

appeal any order which approves this Sti~ulation without change. 

ll. In the evenc this Stipulation is not accepted by the 

Commission, this Stipulation will have no binding ef:ect on the 

parties and will ~ot preclude either party from asserting its 

interests as it saes fi: in s~bsequent proceedings. 

12. During the pendency a: FPC's challenges to the 

annexations idenci~:ed in par:graph 2 herein, OUC and FPC agree 

that electric ser~ice will be provided to certain po r tions of the 

areas covered by c~cse annexation resolutions as follows: 

(a) F?C presencly serves approximately 32 customers :n 

the Lake Nona Gal: Course and Estates. FPC will continue to 

serve t~ose customers and any new customers in the Lake Nona 

Estates and Golf CJurse on a~ interim basis. 

(b) OUC has received a request for service to a 

planned developmer.: of approx:~ately 48 residential lots loc3ted 

:n Pa=ce:s 6, 95 ar.d 1: of ?hase lA of the Lake Nor.a Pl~nned 
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Develo9ment (~ 90=tior. cf t ~e ~=e~ covered by Ord~nance 94-050 ), 

wes~ of Highway 15 a~c ~orth of auck Lake. OUC will serve t hose 

cus~omers, as :he nee~ : or service arises, on an interim basis. 

~PC and cue ~ill c~o9era~e with each o~her to facilitate the 

provis1on of the inter!~ service described ~bove. 

13. OUC anc F?C ~~ree tha~ a~ the concl~sion of : PC's 

juc:cial challensas : o : ~e v~lici~y of the annexations identified 

in pa=agraph 2 he=ei~ c= upon the settlement thereof, because of 

the provision o~ ser~ica on an interim basis, it may be necessary 

:o transfer cusccmers a~d facili:ies from one utility to the 

o~her. In sue~ even~, ~ny customers and facilities transferred 

will be paid for ?U=sea~~ to the provisions of the Agreement and 

Order No. 6194 cor.cer~:~g such transfers and the past practices 

of the parties as to the se provisions. The parties further agree 

to discuss the need, 1: any, for compensation for lost profits 

from transferred customers served on an interim basis. If unable 

to agree, the par~ies •,.;.:..ll present the matter to the Commissior. 

for resolution. 

14. Nothi:LS i:1 Sti~ulation is i:Ltended to constitute a 

wai~er of, or prejudi:e, either par~y·s position concerning the 

ef:ective date c: F?C ' s :erminaticn of t~e Agreemen~ should the 

par~ies be uns~c=ess:u: .:..~the negc:ia~icns contemplated ·by this 

Sti~ulation ~nd ~~ beccme ne~essa=y for c~mmission to resolve 

tha~ issue. 
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FLORiiJA POWE~ 

By: ____ ~~--------~---------------
KO -rt Pass, Its Attorney 
C:rlton, Fields, Ward, 

Emmanuel, Smith & Cutler 
500 Firs~ Florida Bank Bldg . 

?. 0 . Drawer 190 
Tallahassee, :L 32302 

( 904) 224-1585 

ORLANDO UTILITIES CO~ISSION 

_. -... --· 
~. ~~<::~--

By ; __;:-~~:::::::::::o::::.=::=:=__...::.-=:.::=-'=-~e:;...::.;...---:::::::....._' ~~.::::=.....:::/-0:::!.::::;;::_:::._.-_-____ _ 

David B. E.:;..; 1 n, Its At t :::>rney 

Young, van Assenderp, Varnador 

& Benton, P.P. .. 

225 S . Adams Street, Suite 200 

P. 0. Box 18 3 3 

Tallahassee, FL 32302 

{904 ) 222-7206 
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