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PROCEBDINGES
(Rearing reconvened at 1137 p.m.)
(Transcript continues in sequence from Volume 3.)
CHAIRMAN CLARK: You have besen sworn in, have you
not?
WITNESS SHANKER: Yas, I have.
MR. McGLOTHLIN: We call Roy J. Shanker.
ROY J. BHANKER
vas called as a witness on behalf of Orlando CoGen, Ltd., L.P.
and Pasco Cogen, Ltd. and, having been duly sworn, testified
as follows:
DIRECT EXAMINATION
BY MR. McGLOTHLIN:
Q Please state your name and address?
A My name is Roy J. Shanker. My address is 9113
Burning Tree Road, Bathesda, Maryland.
Q By whom are you employed, sir, and in what capacity?
A I'm appearing on behalf of Orlandoc CoGen Limited and
Pasco Cogen Limited. I've been hired as a consultant in this
proceeding.
Q I see you have your PhD, sir. How do you prefer to
be addressed?

A For a formal proceeding, "Doctor" is preferrad.

Thank you.

FLORIDA PUBLIC SERVICE COMMISSION
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Q Dr. Shanker, did you prepare and submit on behalf of
those clients direct testimony and exhibits?

A Yes, I did.

Q Do you have that before you?

A Yes, I do,

Q Do you have any changes, corrections or additions to
make at this time?

A No, I do not.

Q Do you adopt the content of the written testimony as
your testimony here today?

A Yes, I do.

MR. McGIOTHLIN: 1I request that the prefiled direct
testimony of Dr. Shanker be incorporated in the record at this
point.

CHAIRMAN CLARK: The prefiled direct testimony of
Dr. Shanker will be inserted in the record as though read.

Q (By Mr. McGlothlin) Dr. Shanker, did you also
propare the exhibits which were captioned RJIS-1 through 11 as
part of your presentation?

A Yes, I did.

MR. McGLOTHLIN: I ask that an exhibit number be
agsigned to those documents.

CHAIRMAN CLARK: Those exhibits will be Composite
Exhibit 9.

(Composite Exhibit No. 9 marked for identification.)

FLORIDA PUBLIC SERVICE COMMISSION
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BEFORE THE FLORIDA PUBLIC SBERVICE COMMISSION
DIRECT TESTIMONY AND EXHIBITS
QOF ROY J. SHANXER, PH.D.
ON BEHALF OF
ORLANDO COGEN LIMITED, L.P.
AND
PASCO COGEN, LTD.
DOCKET NO. S41101-EQ
INTRODUCTION
PLEASE BTATE YOUR NAME AND BUSINESS ADDRESS.
My name is Roy Shanker. My business address is 9113
Burning Tree Road, Bethesda, Maryland 20817.
BY WEOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?
I am self employed as a consultant in the natural
resources area, with the majority of my practice being in
the electric and natural gas fields, particularly in the
areas of electric utility generation planning and
implementation of Section 2i0 of the Public Utility
Regulatory Policies Act of 1978 ("PURPA"), 16 U.S.C. §
824a (1985), as it applies to gqualifying facilities
("QFs") .
FOR WHOM DO YOU APPRAR IN THIS PROCREDING?
I am appearing in this proceeding on behalf of Orlando
Cogen Limited, L.P. ("CCL") and Pasco Cogen, Ltd.

("Pasco”), each of which executed virtually identical
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negotiated power purchase contracts with Florida Power
Corporation ("FPC"). These and six other virtually
identical power purchase contracts (collectively, the
"Negotiated Contracts') were entered into pursuant to a
RFP process initiated by FPC in January, 1991, and
approved by the Florida Public Service Commission (the
*"Commission") in Order No. 24734 on July 1, 1991. I will
refer collectively tc OCL, Pasco and the other six QFs
which entered into Negotiated Contracts with FPC as the
"Cogens."

PLEASE DESCRIBE YOUR PROFESSIONAL EXPERIENCE AND
QUALIFICATIONS.

I have been involved in work related to natural resource
igsues since 1973, and specifically in work related to
cogeneration facilities and their development since 1976.
Since that time, I have worked for several state energy
offices in developing cogeneration development plans, and

have been involved in contract negotiations for numerous

generation facilities. I have also worked for several
state regulatory commisgsions. Finally, on behalf of
electric ut:ilities, industrial concerns, project

financing interests and project developers, 1 have

participated in general regulatory proceedings and relat-

ed contract negotiations for over 260 engagements, in

over 20 states for projects representing over 7,000 MW of
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generation.

Representative clients have included: New England
Electric System; Boston Edison Company; Commonwealth
Electric Co.; Puerto Rico Electric Power Authority; Reedy
Creek Utilities; Washington Gas Light Co.; Air Products
and Chemicals, Inc.; Anheuser-Busch Companies, Inc.; The
Boeing Company; International Business Machines; BASF
Corporation; Stone Container Corporation; Westvaco
Corporation; Chesapeake Corxporation; Virginia Fibre
Corp.; Merck & Co., Inc.; Cargill Inc.; Georgia-Pacific
Corporation; Weyerhauser Company; International Paper
Company; American Paper Institute; Pinch  Pryun;
Hammermill Papers Business; Longview Fibre Company; Boise
Cascade; Crown Zellerbach International Inc.; James River
Corporation; Occidental Chemicals Corporation; the United
States Army, Air Forxce, Navy, and Government Services
Administration; Metropolitan Dade County, Florida; Broome
and Duchess Counties, New York; New York City; Montgomery
County, Maryland; Montgomery County, Pennsylvania; Butler
County, Pennsylvania; Cogen Technologies; U.S. Generating
Company; Enron Corp.:; Mission Energy Company; CRSS Capi-
tal; Tenneco; Sonat Inc.; Cogentrix Inc.; LG&E Power Sys-
tems; AES; Sithe Energy; Transco Energy Ventures;
Montenay; Wheelabrator; Panda Energy; Diamond Energy;

Energy Investors Fund; and Westmoreland Energy.




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

4857

I have also worked on a number of engagements
related to electric utility system planning requirements.
For example, I conducted a number of studies for the
United States Department of Energy that reviewed the
alternative system planning models available, and
selected several for further use in planning and tech-
nology development evaluations. I have also directed a
private firm in the development of a proprietary
production costing model similar to PROMOD which has been
used in studies for regulators, utilities and industrial
customers. Lastly, I have been involved in state admin-
istrative proceedings related to QFs, production costing
modeling and system expansion planning before the
District of Columbia, Florida, Maryland, New Hampshire,
New Jersey, New York, Cklahoma, Virginia and Vermont
commissions, the Bonneville Power Administration and the
Federal Energy Regulatory Commission ("FERC").

A summary of my educational background and profes-
sional experience is attached as Exhibit No. EZ; (RIS-1) .
PLEASE DESCRIBE YOUR EXPERIENCE WITH RESPECT TO THE
TECHNICAL INTERPRETATION OF REGULATIONS IMPLEMENTING
PURPA.

As can be seen in Exhibit No. ﬁi_ (RJS-1}), I have been
involved in numerous state regulatory proceedings related

to PURPA over the past 13 years, including eight QF-
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related proceedings before this Commission. My work in
this area has included the development of draft regula-
tions implementing PURPA for the Arkansas Public Service
Commission, as well as numerous engagements related to
the proper technical definition and measurement of
avoided costs as defined in the FERC’s regulations
implementing PURPA. One such engagement involved working
with a task force of the Virginia State Corporation
Commission on the development of technical procedures for
measuring avoided costs using both optimal expansion
models and the PROMOD production costing model. I have
also worked for several electric utilities to develop the
correct technical and modelling procedures to implement
PURPA. 1In addition, I have served as an arbitrator with
respect to disputes over the measurement of avoided costs
under PURPA. Each of these engagements has required that
I be familiar with the FERC’s regulations implementing
PURPA and/or the modeliing applications implementing
various costing methodologies in accordance with PURPA.
WEAT I8 THE PURPOSE OF YOUR TESTIMONY?

I have been engaged to evaluate whether FPC’s curtailment
plan for “minimum load conditions"” (the "Curtailment
Plan*) conforms with the Negotlated Contracts and PURPA
and the regulations implemented thereunder. More

specifically, I have been asked to determine whether the
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Curtailment Plan and the actual curtailments announced to
date comport with (i) section 292.304(f) of the FERC's
regulations implementing PURPA, 18 C.F.R. § 292.304(f)
{1994}, and (ii) Commission rule 25-17.086, Florida
Administrative Code, implementing PURPA.
WHAT IS8 THE SIGNIFICANCE OF SECTION 292.304(f) OP TEE
FPERC’S RRGULATIONS?
Section 292.304(f) is one of only two narrow exceptions
{the other Dbeing section 292.307 for ‘“system
emergencies”} to the Congressionally mandated obligation
of utillities to purchase QF power which the FERC
recognized in its regulations implementing PURPA.
Specifically, section 292.304 (£) (1) provides, in relevant
part:
Any electric utility . . . will not be
required to purchase electric energy or
capacity during any period during which, due
to operxrational circumstances, purchases from
qualifying facilities will result in costs
greater than those which the utility would
incur if it 4id not make such purchases, but
instead generated an equivalent amount of
enerqgy itself,
18 C.F.R. § 292.304(f) (1) {(1994).

HOW DOES COMMISEION RULE 25-17.086 RELATE TQO BECTION




w

[V, B

10
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

4990

292.304(£) OP THE FERC’'S REGULATIONS?

Rule 25-17.086 was adopted to implement section
292.304(f) and, as such, must give full effect to the
FERC’s regulation. Therefore, in order for the
Curtailment Plan to comply with rule 25-17.086, it must
ultimately comply with section 292.304(f) of the FERC’s
regulations. FPC concedes as much by ita numerous
references to and discussione of section 292.304(f) in
this proceeding. See, ¢.9., FPC’s Petition, at 4-5 {Oct.
13, 19%4); FPC’'s Generation Curtailment Plan For Minimum
Load Conditions, at 17-19 {Exhibit No. J_ (RDD-1) ) ; Dolan
Direct Testimony, at 12-16.

WITE RESPECT TO THE OTHER EXCEPTION THAT YOU MENTIONED
EARLIER, DO YOU BELIEVE THAT FPC CAN DISCONTINUE QF
PURCHASES DURING THE ALLEGED LIGRT LOADING PERIODS BY
CLAIMING THE EXISTENCE OF A "EYSTEM EMERGENCY" A8 MR.
DOLAN BUGGESTS?

No. FPC has failed to provide any evidence which would
support Mr. Dolan’s assertion. Indeed, the only
information presented by FPC in this proceeding has dealt
with the economic consequences to FPC of responding to
light loading in terms of curtailing QFe or its own
units. FPC has not provided any evidence to support the
existence of an "operational" emergency as contemplated

by section 292.307 of the FERC's regulations. Moreover,
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the very fact that FPC is and has been aware of its
"*minimum load conditions" and could, through one or more
actions, effectively respond to such "minimum load
conditions® demonstrates that it is not experiencing a
system emergency. FPC simply doesg not wish to take one
of several actions available to it te respond to its
"minimum load conditions, " because it finds such actions
economically unpalatable,. This is not a '"system
emergency."

HAVE YOU COMPLETED YOUR EVALUATION OF FPC’S CURTAILMENT
PLAN?

Yes.

PLEASE SUMMARIZE YOUR CONCLUSIONS.

FPC’s Curtailment Plan is inconsistent with PURPA and the
regulations implemented thereunder, as is evident from
careful consideration of the technical and operatiocnal
considerations addressed in the legislative history of
PURPA and the documents discussing the formulation and
adoption of the FERC's regulations implementing PURPA.
The clear intent of PURPA was to prefer and to promote
cogeneration through the creation of a mandatory market
for QF power and an obligation of utilities to purchase
from QFs. Congistent with this overriding goal to
promote QFs, the FERC recognized only twe narrow

exceptions to the utilities’ mandatory purchase
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obligation. Section 292.304(f) of the FERC's regulations
is one of these exceptions.

Section 292.304(f) excuses utilities from their
obligation to purchase QF power only under extraordinary
v“operational circumstances" for which they cannot plan
and to which they cannot otherwise respond. In order to
curtail QF purchases under section 292.304 (£}, utilities
must demonstrate (i} that they will experience
"operational c¢ircumstances" (ii) which give rise to
*negative aveoided costs" (j,e., the utilities’ costs to
generate during such "operational circumstances* with QFs
exceeds their coste to generate without QFs} and ({iii}
that they have taken available measures to mitigate the
very circumstances giving rise to the need to curtail.
Absent such a showing, section 292.304({) does not, and
was not intended to, excuse utilities £from their
Congressionally mandated purchase obligation. FPC has
not satisfied these requirements and, therefore, the
Curtailment Plan must fail under both section 292.304{f)
of the FERC‘S regulations and rule 25-17.086 of the
Commission’s rules.

First, FPC has not demonstrated that it has or will
encounter the wvery limited kind of “operational
circumatances” that the FERC contemplated when it

promulgated. section 292.304(f) of its regulations.
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Rather than the result of extraordinary “operational
circumstances, " FPC’s alleged "minimum load conditiong"
have been the result of conscious, long term planning as
well as short term purchase/sale and unit commitment
decisions which are fully within its control and which
can be rectified without recourse to involuntary
curtailment of mandatory QF purchases. As such, they are
outside the purview of section 292.304(f) and rule 25-
17.086.

What FPC is attempting to do is shift the cost of
excess generation during minimum load c¢onditions --
excegs generation which is the result of FPC’'s own
deliberate decisions -- to the Cogens. Thus, the
Curtailment Plan ultimately is not directed at lessgening
operaticnal risks beyond FPC’'s control, but instead is
designed to shift to the Cogens the economic risks FPC
chose to accept 1in its contracts with them. The
Commission should not permit FPC to achieve, through a
distortion of its curtailment regulation, that which it
otherwise did not bargain for in the contracts it
negotiated with the Cogens -- the ability to control the
output of firm non-dispatchable QF resources.

Second, before FPC can even begin involuntary
curtailment of QF purchases, FPC must, consistent with

PURPA, take available measures to mitigate the very

10
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conditions that may give rise to the need for
curtailment. This FPC has not done. Thus, even if FPC
could demonstrate a legitimate "operational circumstance”
of the kind contemplated by section 292.304(f) of the
FERC's regulations, FPC cannot justify either its
Curtailment Plan or any of the curtailments announced to
date, because it has not undertaken available measures to
nitigate the occurrence of excess generation.

There are at least four types of mitigation efforts
that are available to PPC which it has not taken, but
which it must take in order to be eligible to curtail QF
purchases. First, FPC has not established a policy of
interrupting its purchases from the Southern Companies or
other utilities prior to curtailing purchases from QFs,
ag it must do to comply with the requirements of PURPA.
Second, FPC has failed to take available measures that
would enhance its ability to reduce its own generation or
to reconfigure the commitment of its own units so as to
mitigate the potential for excess generation. Third, FPC
has failed to aggressively pursue cff-gystem sales of its
excess generation both on the Florida Enexrgy Broker (the
"Energy Broker") and elsewhere at prices that would be
favorable to buyers, but nonetheless preclude FPC from
experiencing "negative avoided costs." Fourth, FPC has

failed to modify ite retail pricing during periods of

11
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excess generation so as to encourage large users to move
more of their consumption to these periods.

Finally, even if one were to assume (for the sake of
argument) that FPC had taken all available steps to avoid
an imbalance between generation and load, FPC’s method
for determining the existence of "negative avoided costs®
is flawed. First, FPC fails to base its analysis of
avoided costs (j.e,, the difference between the costs FPC
would incur with and without the Cogen purchases) on its
system as it ghould, consistent with PURPA. be operated
rather than how it actually is operated. Second, FPC

uses an inappropriate time frame for its avoided costs
analysis and incorporates costs that do not belong in its
calculations. 1In these ways, FPC skews the results and
ensures that its prediction of "negative avoided costs”
is self-fulfilling.

EOW IS TER REMAINDER OF YOUR TRSTIMONY STRUCTURED?

The remaindex of my testimony is divided into two major
sections. In the first section, 1 discuss the
legiglative history of PURPA and the documents
considering the formulation and adoption of the FERC's
regulations implementing PURPA in light of the technical
and operational considerations that PURPA and the
regulations were designed to address. In particular, I

focus on these documents as they relate to section

12
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292.304(f) of the FERC’s regulations, In the second

section, I discuss my conclusion that the Curtailment
Plan is not consistent with PURPA and the regulations
implemented thereunder. Specifically, 1 discuss mny
conclusions that FPC has failed (i) to establish the type
of "operational circumstances" contemplated by the FERC
in section 292.304(f} of ite regulations, (ii) to
undertake available measures to mitigate the potential
for excess generation on its system, and (iii) to
correctly measure "negative avoided costs.®
S8ECTION I

WHY I8 A REVIEW OF THE TECHNICAL AND OPERATIONAL
CONSIDERATIONS ADDRESSED IN THEE LEGISLATIVE EISTORY OF
PURPA AND THE DOCUMENTS DISCUSSING TEE FORMULATION AND
ADOPTION OF THE PRRC'E REGULATIONS IMPLEMENTING PURPA
RELEVANT TO THESE PROCEEDINGS?

This review is necessary because consideration of the
legislative history of PURPA and these documents in light
of the technical and operational settings to which they
were being applied is essential to an understanding of
the proper context in which the Commission should reach
its decision in this proceeding. By way of example, the
Commission sghould recall its recent development and
consideration of the PURPA-related jurisdictional issues

in Docket Nos. 940771-EQ and 940357-EG. In those

13
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dockets, the Commission’s labors ultimately took it
"beneath the gurface" to a detailed analysis of
underlying legal principles that led it to conclude that
the utility was misinterpreting PURPA.

The Commission is confronted with an analogous
situation here. I can appreciate that, on ita face,
FPC’s proposition may have some initial appeal. However,
as one digs deeper into the subject matter, it is
apparent that the FERC's regulations upon which FPC
ultimately relies for its authority to curtail have an
instructive history that discloses a very limited purpose
and intent -- one which FPC’'s Curtailment Plan does not
meet.

WHAT LEGISLATIVE HISTORY ARE YOU REPERRING TO?

In particular, I am referring to the House Conference
Report (the "Conference Report"”), H.R. Conf. Rep. No.
1750, 95th Cong., 2d Sess. (1977), which discusses PURPA
and the objectives which Congrese intended it to achieve,
a copy of which is attached as Exhibit No. ﬁa (RJS-2) .
As 1is evident from the Conference Report, PURPA war
designed to promote codgeneration. JId. at 97-99 (Exhibit
No. 5& {RFS 2}). To that end, PURPA was intended to
remove the impediments to cogeneration, including
burdensome federal and state regulation. JId. at 97-9%98

(Exhibit No. ii (RJS-2)). Moreover, because Congress
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viewed traditional utilities’ reluctance to purchase
power from non-traditional facilities as a powerful
obstacle to the development of cogenerators, PURPA
obligated utilities to purchase power from QFs. See 123
Cong. Rec. 32,403 (1977) (remarks of Sen. burkin}; id. at
32,437 (remarks of Sen. Haskell); jid. at 32,419 {remarks
of Sen. Hart), copies of which are attached as Exhibit
No. ﬁi (RJS-3). 1In addition, Congress required utilities
to provide necessary services tc QFs at non-
discriminatory rates. Conference Report, at 98 (Exhibit
No. Ei,(RJS-z)). All of these requirements evidence
Congress’ goal to promote cogeneration by removing the
impediments to QF power sales.

PLEASE IDENTIPY THE DOCUMENTS WHICH DISCUSE TRE
FORMULATION AND ADOPTION OF THE FERC’S REGULATIONS
IMPLEMENTING PURPA TO WHICH YOU EARLIER REFERRED.

In order to understand the full context in which section
292.304(f) of the FERC's regulations implementing PURPA
was developed, I have reviewed the technical and
operational considerations addressed in {i) the notice of
proposed rulemaking prescribing proposed regulations
implementing PURPA (the "NOPR"), Small Power Production
44 Fed. Reg.

61,180 (1979), a copy of which is attached as Exhibit No.

EZ (RJS-4), (ii) the summary of comments put forward to

15
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the FERC regarding the proposed regulations (the "Summary

of Comments'), FERC, Office of General Counsel, Summary

Docket No, RM 79-5% (1980), a copy of which is attached

as Exhibit No. _ (RJS-5), {iii) the final rule and full

preamble to the PURPA regulations (collectively, the
"Preamble”), Order No. 69, Small Powexr Production and

1978, 45 Fed. Reg. 12,214 (1980), a copy of which is

attached as Exhibit No.‘&l (RJS-6), and (iv) all of the
PURPA regulations, 18 C.F.R. §§ 292.101-.602 (1994).
PLEAGE DESCRIBE HOW YOU TRACED IN THEBE DOCUMENTS THE
TECHNICAL AND OPERATIONAL CONCERNS THAT THE FPIIAL
REGULATION WAS INTENDED TO ADDRESS.

I began ay asnaslysls by oxamining the hletory of the
FRRC'w  reagulations  iaplement ing PURPA  and how CLhat
hintory manifeste 1tesll {n the final ragulal tong adopt ed
by the FRBC Obe of The Fleal digewsntops of ot allnent
appsarn b e BOPK Loowlidoh U he PERC prasag bhad fo e
prgul ) Jonu binpdsiwant 1oy PUREA - Theae Hhs FERC poevided
that utilit ime wou b ) e an Facan {thal
Congresyionual )y nandatsd obllgation to purchase QIF powe)
only under the extraordinary clrowsatancse of a pymsten

smargency or a period during which QF purchanes wmigh
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result in net increased operating costs to the utility.

NOPR, at 61,193, 61,204 (Exhibit No. 2 (RIS-4)).

This last exception excused utilities from their
obligation to purchase QF power during periods when
"purchaees from qualifying facilities might result in
costs greater than those which the utility would incur if
it did not make such purchases, but instead generated or
purchased an equivalent amount of electric energy." Id.
at 61,204 (Exhibit No. ¢/ (RIS-4)). It is clear from the
NOPR’s discussion of this proposed ‘Ycurtailment"
regulation, that the FERC was concerned only with changes
in wutility costs due to unexpected, short term
operaticnal impacts, and not changes in utility revenues.

In comments responding to the NOPR, the FERC noted
a recurrent concern that the proposed "curtailment™
regulation might be abused by or deemed an escape
provision for utilities to circumvent their primary obli-
gation to purchase power from QFs. Summary of Comments,
at 85-94 (Exhibit No._&i (RIS-5)). Accordingly, these
commenters urged the FERC to narrowly restrict the scope
and application of the exception. Id. (Exhibit No. SZ
{RJS-5)). The New York Public Service Commission
further suggested that the proposed ‘*curtailment®
regulation be modified to make clear that it could not be

ueed by a utility to avoid existing contractual

17
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obligations to purchase power. Id. at 94 (Exhibit No. il

(RJS-5)}. This same concern was again apparent at the
public hearings which followed, as several commenters
expressed their concern that the proposed regulation be
clarified so as to assure that it could not be used by
the utilities to escape their contractual purchase
obligations. gee Public Hearings on Docket Nos. RM79-54
and RM79-55, Implementing Sections 201 and 210 of PURPA,
statement of Maura O’Neil, Consumer Action Now, Nov. 28,
1979, New York, New York; statement of John J. Plunkett,
Staff Economist, Institute for Local Self-Reliance, Dec.
5, 19792, Washington, D.C., copies of which ar: attached
as Exhibit No. 4 (RIs-7).

DID YOUR REVIEW REVEAL WHETHER THE FINAL REGULATION WAS
REVISED TO ADDRESE THE TYPE OF CONCERNS EXPRESSED BY
THESE COMMENTERE?

Yes. In the final regulation, the proposed "curtailment"
regulation was modified to put the burden on the utility
first to notify any affected QFs prior te curtailment and
second to substantiate itse claim for curtailment as
required by its state regulatory authority. Preamhle, at
12,228 (Exhibit No. Z_ (RJS-6)). Reflecting the FERC's
corcern for QFs, the final regulation further provided
that, absent auch prior notice and substantiation, the

utility must reimburse the affected QFs for energy or

18
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capacity supplied as if such light loading period had not
occurred. Id. (Exhibit No. ii (R3IS-6)) .

The Preamble to the final regulations states that
these modifications were adopted in direct response to
the concerns of the commenters discussed above:

Many of the comments received reflected a

suspicion that electric utilities would abuse

this paragraph to circumvent their obligation

to purchase from qualifying facilities. In

order to minimize that possibility, the

Commission has revised this paragraph to

provide that any electric utility which seeks

to cease purchasing from qualifying facilities

must notify each affected qualifying facility

priocr to the occurrence of such a period, in

time for the qualifying facility to cease

delivery of energy or capacity to the electric

utilicy.
Id. at 12,227-28 (Exhibit No. 2{ (RJS-6)) . The FERC's
overriding concern in adopting these revisions to the
proposed "curtailment" regulation was to protect QFs, in
general, and the primacy of the utilities’ QF purchase
obligation, in particular.
HOW ELSE DID THE PERC RREVISBE THE PROPOSED "CURTAILMENT*®

REGULATION IN ORDER TC AVOID ABUSE?
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In the final regulation, the FERC limited those
circumstances under which a curtailment would be
permissible. First, the FERC eliminated the cost of
purchased power from the utility‘s calculation of
"operating costs" that potentially could justify
curtailment. As a result, the FERC limited the
calculation to true "operating c¢osts" only.

Second, the FERC clarified in the final regulation
that increased "operating costs" alone are not sufficient
to justify curtailments; they also must be "due to
operational circumstances.* This term was not defined in
the £final regulations; however, the FERC did offer a
characterization of "operational circumstances" in the
Preamble:

This section was intended to deal with a

certain condition which can occur during light

loading periods. 1If a utility operating only

base load units during these periods were

forced to cut back output from the units in

order to accommodate purchases from qualifying
facilities, these base load unite might not be

able to increase their output level rapidly

when the system demand later increased. ABs a

regult the utjility would be required to

utilize less efficient, higher cost units with
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faster start-up to meet the demand that would

have been supplied by the less expensive base

load unit had it been permitted to operate at

a constant output.

id. at 12,227 (Exhibit No. 9& {RIS-86)).

As is evident in the description of "operational
circumstances"” quoted above, the final "curtailment®
regulation clearly focused on preventing increases in the
utility’'s gosts caused by the inability of one of its
cheap base load units to return to full service after a
reduction in its output forced by a low load period.
Thus, one of the factors relevant to determining the
existence of ‘“operational circumstances® must be an
increase in costs due to the purchase of QF power during
low load periods versus the level of costs the utility
would incur in the absence of QF power purchases during
such periods,

As with the proposed "curtailment" regulation, the
circumstances the final regulation was intended to
address were expected to be short term and unexpected in
nature. In its description of “operational circum-
stances,” it 1is c¢lear that the FERC contemplated
circumstances for which the utility could not plan and to
which the utility could not otherwise respond. This is

entirely consistent with the FERC’'s general view of the
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primacy of the QF purchase obligation and the very
limited nature of the curtailment exception.
WERE THERE OTHER CLARIFICATIONS TO THE PFINAL REGULATION
WHICH ADDRESSED CONCERNS ABOUT UTILITY ABUSE WHICH
IMPACTED YOUR DETERMINATION WITH REGARD TO THE PROPER
TECHENICAL IDENTIFICATION OF OPERATIONAL CIRCUMSTANCES?
Yes. The Preamble also clearly stated that the final
regulation was not intended to override contractual or
other obligations of the utility to purchase from a QF.
The Commission does not intend that this
paragraph override contractual or other
legally enforceable obligations incurred by
the electric utility to purchase from a
qualifying facility. In such arrangements,
the established rate is based on the
recognition that the value of the purchase
will vary w.th the changes in the utility's
operating costse. These variations ordinarily
are taken into account, and the resulting rate
represents the average value of the purchase
over the duration of the obligation. The
occurrence of such periods may similarly be
taken into account in determining rates for
purchases.

Id. at 12,228 (Exhibit No. 6{ {RJS5-6)). Thus, the FERC
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recognized that the relative costs of QF purchases would
vary in comparison to utility costs as the utility’s
coste rise or fall, but that those expected variations
were or could be taken into account in the overall
avoided cost rate to be paid for QF power. By
compariscn, “operational circumstances® justifying cur-
tailment occur during short term, unexpected periods of
increased operating costs.
WHAT DO YOU CONCLUDE FROM YOUR REVIEW OF THESE DOCUMENTS
REGARDING THE TECHNICAL AND OPERATIONAL CONCERNS WHICH
THE FINAL REGULATION WAS DESIGNED TO ADDRESS7?
I believe that the FERC’s regulations implementing PURPA
faithfully reflect the Congressional mandate favoring
cogeneration through the creation of a mandatory market
for QF power and an obligation of utilities to purchase
from QFs. This obligation to purchase is one of the
cornerstones of PURPA and as such, is, with only two
exceptions, treated as Bacrosanct under the FERC's
regulations. Section 292.304(f), which the Commission
has implemented in its rule 25-17.086, is one of the
these limited exceptions.

As is evident from the previous review, section
292,304 (f) was not intended to override the contractual
obligations of a utility to purchase from a QF, but

instead was 1intended to respond to a short term,
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extraordinary occurrence during which a utility would,
absent curtailment, have to turn off its own base load
generation due to QF purchases, resulting in net
increased operating costa {ji.e,, '"negative avoided
costs"). Section 292.304{f) excuses a utility from its
obligation to purchase QF power only in the limited,
short term context of extraordinary “operational
circumstances" which give rise to "negative avoided
costs.” Absent such a showing, section 292.304(f) does
not relieve a utility of its obligation tec purchase QF
power. FPC has not made such a showing and, therefore,
should not be permitted to curtail its purchases of QF
power pursuant to rule 25-17.086.
SECTION I1I

WEAT ARE THE REQUIREMENTS OF BECTION 252.304(f) OF THE
FERC’8B REGULATIONS THAT THE COMMISSION MUST IMPLEMENT
TEROUGH RULE 25-17.0867%

In order to be excused under section 292.304(f) from its
primary obligation to purchase QF power, a utility must
demonstrate (i} that "operatiocnal circumstances" within
the meaning of section 292.304 (£} exist which would cause
the utility to incur "negative avoided costs" if it
purchased QF power, (ii) that it has exhausted available
measures to mitigate the circumstances giving rise to the

need to curtail QF power purchases, and (iii} that it has
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properly measured and established the existence of
"negative avoided «costs" associated with the QF
purchases.
WITH RESPECT TO THE CURTAILMENT PLAN, HAS PPC BATISFIED
THESE REQUIREMENTS?
No. As I discuss below, FPC has failed to demonstrate
any of these requirements.

S8ECTION A -- THE PIRST REQUIREMENT
HAS FPC IDENTIPIED THE KIND OF *OPERATIONAL
CIRCUMSTANCES" WHICH THE FERC CONTEMPLATED IN SECTION
292.304 (£) AND WEICH WOULD JUSTIFY CURTAILMENT UNDER RULE
25-17.0867
No. FPC’'s "minimum load conditions" do not regp resent the
kind of "operational circumstances" the FERC contemplated
when it adopted section 292.304(f). As discussed above,
section 292.304 (f) addresses "operational circumstances"”
in the very limited context of short term, unexpected and
extraordinary circumstances where, absent curtailment, a
utility would be compelled to incur increased operating
costs as a result of having to turn off its own base load
generation due to purchasesa from QFs. Similarly, FPC has
acknowledged that rule 25-17.086 of the Commission’s
rules has a "limited application . . . to extreme
conditions only." FPC’s Cogeneration Review: An

Assessment of Florida Power’s Qualifying Facility
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"Cogeneration® Purchases, at 46 (Dec. 1993) (hereinafter
"Cogeneration Review"} {(Exhibit No. SZ (RJS-8)). FPC's
alleged "minimum load conditions" are neither unexpected,
extraordinary nor extreme and therefore do not justify
curtailment under section 292.304(f) or rule 25-17.086.
Moreover, the contractual relationship between the QFs
and FPC was defined in the context of 1long term
negotiated contracts. There was nothing short term or
unexpected about FPC’s purchase obligations under the
Negotiated Contracts.

Of specific 4importance is the fact that the
Negotiated Contracts establish the various Cogens as firm
must run (must take) suppliers to FPC. These contracts
set the compensation and operational obligations of the
Cogens based on the explicit recognition that they would
be supplying firm generation resources and associated
benefitas (g.g., the avoidance of utility construction)
over terms ae long as 30 years. As discussed above,
section 292.304{f) was explicitly not intended to
interfere with the relative quid pro quo of compensation
and performance established in such contracts. To the
extent that these QF purchase obligations may be at odds
with FPC's ‘'"minimum load conditions", it must be
recognized that this is the result of, among other

things, a conscious planning decision to pursue pon-
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WHAT DO YOU MEAN WHEN YOU ETATE THAT THE "MINIMUM LOAD
CONDITIONS* ARE THE REEULT OF CONSCIOUS PLANNING BY PPC?
I think it is very important for the Commission to
recognize that FPC made a conscious choice to negotiate
must run versus dispatchable contracts with the Cogens.
At the time that it was developing these contractual
arrangements, FPC conducted a number of analyses and
debated internally whether it should include dispatch
provieions in its contracts. See FPC internal
correspondence attached as Exhibit No.'ZL (RIS- ") .

At the time it made the decision not to pursue
dispatchable contracts, FPC weighed whether the expected
benefits from being able to dispatch a QF (e.g., control
the level of generation and thereby reduce output during
low load conditions) were eufficient to justify the
increased payments that it would have had to make to
obtain dispatchability rights in the contract. See id.
In exchange for dispatch rights, FPC would have had to
offer compensation for the associated start-up and
cy:iling coste for the avoided unit, as well as the
increased capacity payments that would be associated with

the design of a more expensive avoided unit that would be
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better able to vary its output in response to fluctuating
loads. FPC apparently concluded that it would not need
the dispatch rights from QFs and/or that it did not want
to incur the costs of obtaining those rights from QFs.
Having declined to obtain dispatch rights and to pay the
costs associated with such rights, FPC should not now be
allowed to obtain those benefits at no cost under the
pretext of curtailment.

Yet, that is precisely the result FPC seeks to
achieve in this proceeding. FPC’'s motivations are
clearly revealed in its own Cogeneration Review and its
"Cogeneration and Purchased Power Strategic Proposal”,
dated March 18, 1994 (“"Strategic Proposal"}, porrions of
which are attached as Exhibit No.?zw (RJS-10), 1In these
documents, FPC sets out its strategy to use 25-17.086 to
obtain at no cogt contract rights which it recognizes it
does not have.

First, FPC acknowledges that, other than certain
dispatch and scheduling rights FPC recently negotiated,
its QF power purchase contracts are not dispatchable.
Strategic Proposal, at 18 (Exhibit No. 6&_ (RJS~10) .
Howevex, FPC also recognizes that although it needs the
QF capacity for meeting demand now, and perhaps even more
so in the future {(gee Cogeneration Review, at 45 (Exhibit

No. jz (RJS-8)), the current "energy needs from QFs is
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variable with load, maintenance outages, and fuel costsg."
Id. at 46 (Exhibit No. Z_ (RJS-8)). FPC further observes
that "[i)deally, ¥FPC would schedule, dispatch, and
operate the various cogenerator units in the same manner
its other plants are operated/dispatched.” Id. (Exhibit
No. 4 (R3s-8)).

Second, FPC acknowledges that rule 25-17.086 has a
"limited application" and was intended to address
"extreme conditions only." JId. (Exhibit No. ﬁi (RJS-8)) .
FPC further acknowledges that unilateral implementation
of involuntary curtailments would *"undoubtedly result in
immediate cogenerator litigation” and that "[i]Jt has not
been determined if FPC waived certain [curtailment!
rights by signing contracte with the various parties."
Id. (Exhibit No. ¢/ (RIS-8)).

These documents reveal that FPC is knowingly useing
the Commission‘s curtailment rule to circumvent its
contractual obligation to purchase power and to obtain
contract rights it was unwilling to pay for during
initial contract negotiations. Neither rule 25-17.086 of
the Commission’s rules nor section 292.304(f) of the
FERC’s regulations permit such abuse. As the Preamble to
the FERC’s regulations explicitly states, section
292.304(f} was not intended to "override contractual or

othe:r legally enforceable obligations incurred by the
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electric utility to purchase from a qualifying facility.*
Preamble, at 12,228 (Exhibit No.</ (RJS-6)).

At the time it entered into the Negotiated
Contracts, FPC committed itself to a long term bargain
with the Cogens to be non-dispatchable based on the trade
off of the value of dispatch versus the additional costs
to obtain such rights. As part of this bargain, FPC
explicitly assumed the downside costs of not having the
capability to dispatch the Cogens. Presumably, FPC’'s
decision was based upon the long term benefits it foresaw
over the entire course of the Negotiated Contracts from
lower payments versus the potential costs associated with
not being able to dispatch the Cogens. Indeéd, most of
the Negotiated Contracts have terms of at least 20 years,
and even FPC concedes that its alleged *"minimum load"
problem should be resolved within a few years, It is
altogether inappropriate for FPC to now focus on thoge
periods where it may be incurring some of the apticipated
cogts it bargained for, ignore all of the associated
benefits that it has already received and will receive in
the future, and use thie as a justification for
curtailment.

SECTION B -- THE SECOND REQUIREMENT
WOULD YOU EXPLAIN WHAT YOU MEAN WEEN YOU STATE THAT PPRC
MUST TAKE AVAILABLE MEASURES TO MITIGATE TEE VERY
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CIRCUMSTANCES GIVING RISE TO THE NEED TO CURTAIL QF
POWER?

Yes. Implicit in section 292.304(f) is the requirement
that a utility seeking to be excused from its obligation
to purchase QF power must first take available measures
to mitigate the circumstances giving rise to the need for
such curtailment. This requirement follows from the
overall goal of PURPA to promote QFs, and from the more
limited goal of PURPA to create a mandatory market for QF
power by obligating utilities to purchase from QFs.
Without such a requirement, section 292.304(f) could
effectively frustrate both of these goals by allowing
utilities to circumvent their mandatory purchase
obligation.

It is clear that under both PURPA and the Negotiated
Contracts, FPC has a direct obligation to purchase the
firm power being sold by the Cogens. With respect to
PURPA, it would make a mockery of section 252.304(f) of
the FERC’s regulations, if all FPC had to do to evade its
contractual purchase obligation under the Negotiated
Contracts was to over-commit generation resources or
other utility purchases on its aystem and claim
"operational circumstances." Similarly, with respect to
the Negotiated Contracts, the "muet run" firm purchase

obligation that FPC has agreed to in these contracts
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would be rendered meaningless if FPC could simply evade
this obligation by over-committing generation resourcee
on its system and/or by failing to live up to its
commitments. Yet, that is precisely the result FPC
attempts to achieve in this proceeding under the guise of
*curtailment.” Prior to invoking the narrow exception
for curtailment, FPC must attempt to comply with its
contractual purchase obligations under the Negotiated
Contracts by attempting to avoid the very "operational
circumstances" which give rise to curtailment in the
firet place.

This is neither an extreme nor an unusual position.
As & matter of course, one would expect that FPC would
attempt to honor other firm take obligations such as
minimum or must take contracts for fuel supplies such as
coal. It is perfectly reasonable to expect that FPC
should honor its firm purchase contracts with the Cogens
with respect to which it has a strong regulatory
obligation to purchase.
HAS PPC TAKEN ANY EPFFORTS TO MITIGATE THE OCCURRENCE OF
EXCESS GENERATION ON ITS SYSTEM?
Yes. Under the Curtailment Plan, FPC is required to
reduce peaking and intermediate output and cut back on
base load production, all of which help to reduce exceas

generation on FPC’'s system.
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AREN’T THESE EFFORTS ENOUGH?

No. PURPA reguires that FPC take available measures to
mitigate the very circumstances that give rise to the
nesd to curtail. There remain several measures available
for FPC te take which would reduce the possibility of
excess generation on its system.

WHAT TYPES OF ADDITIONAL MITIGATION EFFORTS SHOULD PPC BB
TAKING?

Thexre are at least four general types of mitigation
efforts that FPC can, and should, undertake to reduce the
likelihood of excess generation occurring on its system.
First, FPC can curtail its non-QF purchases during
periods when generation is expected to exceed load.
Second, FPC can modify its unit commitment practices to
meet its expected load requirement. Thixd, FPC can
properly price its offers of economy energy for sale
either on or off the Energy Broker in order to encourage
additional sales during periods when it forecasts that
generation may exceed load. Fourth, FPC can reduce its
retail price during periods of excess generation to
encourage more consumpLion.

HBAS FPC UNDERTAKEN ANY OF THESE MITIGATION EFFORTS IN A
MEANINGPFUL WAY?

No. It appears that all FPC has done is attempt (i) to

pursue additional sales on the Energy Broker during
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potential curtailment periods at prices which do not
encourage such sales and (ii) to reduce (but not
eliminate) the purchases that it makes under the Unit
Power Sales Agreement ("UPS Agreement*) under certain
circumstances. Other than these very limited actions, I
am not aware of FPC having taken -- nor is FPC required
to take under the Curtailment Plan -- any of the other
types of mitigation efforts described above,

PLEASE EXPLAIN WHY PPC SHOULD CURTAIL ITS OTHER FIRM
PURCHASES PRIOR TO REDUCING PURCHASES FROM THE COGENS.
As an initial step in the mitigation process, FPC should
curtail its other firm wutility purchases prior to
attempting to curtail purchases from the Cogens. This
conclusion is required by PURPA and the regulations
implemented thereunder.

In the proposed "curtailment” regulation discussed
earlier, FERC identified the costs of other power
purchases as a factor to be considered in justifying
curtailment. NOPR, at 61,204 (Exhibit No. (i {RJS-4} ).
In the final regulation, however, this language was
eliminated, and costs of purchases were no longer
included as a justification for curtailment. Therefore,
it seems clear that purchasges, such as those from the
Southern Companies under the UPS Agreement, should not be

par~ of the FPC resources considered in determining
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whether Poperational circumstances" exiest.

This interpretation is also consistent with the
meaning of "operational circumstances" as provided for in
the Preamble:

This section was intended to deal with a

certain condition which can occur during light

loading periods. 1If a utility operating ponly

bage load units during these periods were

forced to cut back output from the units in

order to accommodate purchases from qualifying
facilities, these base load units might not be

able to increase their output level rapidly

when the system demand later increased.

Preamble, at 12,227 {emphasis added) (Exhibit No.(ZL
(RJS-6)). In no way can FPC claim that the “operational
circumstances” referred to in the Preamble are created by
purchases from another utility, because the FERC presumed
that such purchases would not be made if the purchases
would effect the operation of the utility’s own must run
units. It follows that such purchases should be
curtailed prior to those from QFs.

This conclusion also makes sense in the broader
context of PURPA. To allow QF purchases to be curtailed
before purchases from another utility would essentially

make the QF purchase cobligation inferior to that of the
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purchase obligation between utilities. Such a result is
contrary to the entire thrust of PURPA, which was to
establish a clear preference for such QF sales.

ISN’T A CONSEQUENCE OF THIS CONCLUSION THAT PPC MIGET BE
REQUIRED TO PAY FOR POWER FROM ANOTEER UTILITY WHICH IT
DOES NOT USE?

Yes. However, this is purely a consequence of FPC's
contractual obligations with the Southern Companies and
does not justify involuntary curtailment of mandatory QF
purchases. This is just one example of the possible
downside costs that FPC bargained for when it entered
inte the minimum purchase contract with the Southern
Companies. In this respect, it is no different than any
other situation where a utility incurs short term costs
in exchange for long term benefits in the context of a
long term planning decision.

What is most significant in the current situation,
however, is the special requirements imposed by PURPA on
utilities to purchase QF power. It is unreasonable to
believe that the very same legislation Congress adopted
to promote QFs and overcome utilities’ reluctance to
purchase from OQOFs would also have been intended to
subordinate firm generation by QFs to generation or
purchases by utilities. As discussed above, this

conclusion 1s supported by the fact that the term
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"operational circumstances" was not intended to cover
utility purchases.

WITH RESPECT TO THE SECOND MITIGATION EPFORT, WOULD YOU
EXPLAIN WHAT YOU MEAN BY MODIFICATION OF PFPC’S UNIT
COMMITHMENT PRACTICES?

Yes. In general, utilities go through a decision process
to determine which of their generation units they will
bring on line in order to meet their expected load
requirements. This decision process is referred to as
unit commitment. Typically, a utility considers the
maximum load that it may be required to serve over a
specific time frame or planning period. The utility then
attempts to "turn on" or commit to operation the least
cost combination of units that will allow it to meet
those load requirements. This decision process would
normally include considerations such as the start-up and
operational costs of each unit, as well as its maximum
generation capacity.

HOW SHOULD FPC MODIFY ITS UNIT COMMITHMENT PRACTICES TO
MITIGATE THE NEED TO CURTAIL QF PURCHASES?

I will just comment briefly here about how FPC’s unit
commitment planning process can be modified to mitigate
the need to curtail its firm QF purchase obligations.
Mr. Slater will testify in significant detail on this

subject. Typically, a utility making unit commitment
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decisions will only consider getting the cheapest
generation on line to meet peak load requirements, and
ignore minimum load conditions. Where light load periods
are expected, however, a utility must medify its unit
commitment planning process to take into account the
implications of its minimum load problems.

Notwithstanding the fact that FPC has recognized for
over two years the problems that might exist during light
load periods, FPC does not appear to have modified its
unit commitment planning process to recognize the
implications of its minimum load problems. Aa Mr.
Slater’s analysis shows, the necessary adjustments are
not difficult and, if made, could reduce or eliminate the
occurrence ¢f FPC’s "minimum load conditions."

The other point that I would like to make here is
that FPC must plan for and adjust its operations in
recognition of the contractual obligations it has entered
into with the Cogens. FPC has essentially ignored the
fact that the Negotjiated Contracts represent long term
non-dispatchable purchase obligations. In particular,
during the past two years there has been no indication
that FPC hatc planned for or adjusted its commitment
process in reccgnition of these firm purchase
obligations, despite its awareness of potential low load

conditions.
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Having failed to properly plan for or accommodate
its Cogen purchase obligations, FPC now seeks to egcape
its problems by curtailing these very same purchase
obligations under rule 25-17.086. FPC’s "minimum load
conditions, " however, remain fully subject to its control
and can be rectified without recourse to involuntary
curtailments of Cogen purchases. As discussed above, FPC
must take available measures before seeking to curtail
Cogen purchases. Until FPC has taken those actions, it
cannot seek to solve its self-imposed problems through
rule 25-17.086.

The simplest solution for FPC is to recognize that
the Negotiated Contracts are firm, non-dispatchable
purchase obligations and to plan and adjust its
operations accordingly. Just as FPC apparently
recognizes and plans around its minimum take obligaiion
under the UPS Agreement, so it should recognize and plan
around its minimum purchase obligations under the
Negotiated Contracts. This means that FPC’s unit
commitment proceas should start with a recognition of its
total wminimum purchase obligations, and then seek to
identify the best combination of ite own units to meet
total generation requirements. "Planning around"
operational constraints is not unusual, and as Mr. Slater

demonstrates, not that difficult with respect to avoiding
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the need to curtail.

ARE THERE ANY OTHER COMMITMENT TYPE ACTIONS THAT PPC
COULD TAKE TO MITIGATE THE NEED FOR CURTAILMENT?

Yes. The above discussion and Mr. Slater’s analysis
focus particularly on the short term {j.e., approximately
one week) types of actions that FPC can employ to
alleviate operational constraints. There are, however,
several longer term actions which FPC could take. For
exampie, FPC might consider putting a unit on reserve
status on a seasonal basis. Alternatively, FPC might
consider a mix of actions such as actually increasing
purchased power that is fully dispatchable coupled with
either seascnal reserve or adjusted maintenance schedule.
The point to emphasize here is that there is a wile range
of options open to FPC that are consistent with
traditional utility planning practices, that apparently
FPC has totally ignored.

WITH RESPECT TO THE THIRD TYPE OF MITIGATION YOU
IDENTIFIED, WOULD YOU PLEASE EXPLAIN HOW FPC CAN MITIGATE
THE NEED TO CURTAIL QF PURCHASES BY ADJUSTING THE PRICE
AT WEICE IT OPFERS ENERGY ON THE ENERGY BROKER?

Yes. By increasing off-system sales during potential
light locad periods, FPC can reduce the need to curtail
Cogen purchases. FPC can increase such sales by lowering

its offering price on or off the Energy Broker.
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WHY BASN’T FPC LOWERED ITS PRICE ON THE ENERGY BROKER TO
ENCOURAGE MORE SALES DURING PERIODS WEHEN CURTAILMENTS
WERE EXPECTED?

FPC has stated that it is unable to reduce its price
quotes on the Energy Broker because it is not permitted
to sell economy energy below its incremental cost.

ARE YOU PROPOSING THAT PPC BELL ECONCMY ENEBRGY ON TEHE
ENERGY BROKER BELOW ITS INCREMENTAL COST?

No. The simple fact is that FPC is incorrectly
calculating and significantly overstating its incremental
costs during low load periods. As a result, FPC has been
offering its energy on the Energy Broker at a price which
discourages rather than encourages sales. By correctly
understanding and calculating its incremental cosLs, FPC
would be able to lower its offering price and increase
ite sales on the Energy Broker. My analysis of the
limited empirical evidence available to date suggests
that FPC could significantly reduce, if not eliminate,
the need for curtailment if it were to lower its price
for economy energy transactions on the Energy Broker to
competitive levels. Based on what I have learned in the
discovery process, FPC apparently would agree with my
conclusions, but would disagree as to what constitutes
its incremental costs during low load periods.

HOW DOES FPC SET IT8 INCREMENTAL COSTS FOR PURPOSES OF
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PRICING IT8 SALES ON THE ENERGY BROKER?

In a typical situation {(g.g., not during light 1load
periods) FPC would calculate its total production costs
with the sale of power on the Energy Broker (say 100 MW)
for an hour, and again calculate total production costs
without the sale (g.a., operating at a lower level of
production). The difference in total production costs
divided by the 100 mWh would be FPC's estimate of its
incremental costs for such sale, and, in turn, would be
the price at which FPC would offer to make the sale on
the Energy Broker. This method results in the
calculation of the average incremental price over the 100
MW sales block of energy. During periods when F2C has
the flexibility to increase its generation to meet
additional economy sales this is an appropriate method to
estimate incremental costs.

I8 THIS METHOD APPROPRIATE TO ESTIMATE INCREMENTAL COSTS
DURIRG PERIODS WHEN OENERATION I8 EXPECTED TO EXCEED
LOAD?

No. FPC inappropriately usee this same method to
calculate its incremental costs during periods of
curtailiment. It is very important to understand why the
ugse of this same method is wrong when setting the
incremental cost for a block of energy that, but for an

additional sale, would constitute excess generation.
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This may best be understood in the context of a
nypothetical. Assume that FPC has 2100 MW of must run
capacity on line, 1800 MW of its own base load units, 100
MW of must run Southern Companies purchases, and 200 MW
of must run non-dispatchable Cogen power. Further,
assume that FPC has only 2000 MW of load on its system.
This means that it has 100 MW of excess generation. In
this situation, FPC calculates its offer price for sales
on the Energy Broker as the average incremental cost of
serving megawatts 2001 through 2100 by increasing the
output of its own units.

This calculation is clearly wrong, because it
incorrectly assumes that FPC has some discretion in
generating incremental energy at less than 2100 MW. IF
FPC had such discretion, however, there would be no need
for curtailment because FPC would simply reduce
generation to meet load. What is being cffered for sale
on the Energy Broker in this surplus sgituation is the
output between megawatts 2001 and 2100, during a period
when FPC hags no ability to reduce its output below 2100
MW, In this context, FPC can not save any money by
producing less, because it cannot produce less. Thus,
the true marginal cost that should be associated with the
surplus 100 MW is at most zero.

IS XT A BURPRISING RESULT THAT MARGINAL COSTS WOULD BE AT
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MOST ZERO UNDER THESE CIRCUMSTANCES?
No. It is perfectly logical that marginal costs would be
at most zero when "mugt take" supplies exceed demand. In
such a situation there is no cost to serving the next
increment of demand that falls below the "must take"
level.

This is a common situation with respect to take or
pay fuel contracte. For example, if a utility had a take
or pay requirement that obligated it to buy 10 tons of
coal, but it only needed 9 tons, the incremental cost for
the last ton would be zero because it could not purchase
less than 10 tons. 1In a fuel cost recovery proceeding,
FPC witness Karl Wieland supported this conclusion by
observing: “The true economic cost of the take or pay
{coal]l contract is zero . I mean once you have an
obligation to buy a certain tonnage, the incremental cost
of burning . . . half of it or all of it is zero." See
Docket No. 870001-EI, Direct Testimony and Exhibits of
FPC Witness Karl H. Wieland, transcript of cross
examination, at 400 (1987), a copy of which is attached
as Exhibit No.‘ga (RJS-11}. The situvation ig exactly the
same here when FPC has firm purchase obligations for more
generation than load.

This ie also not that unusual in the context of

electric utility operations and generation. Typically,
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where generation exceeds load, the excess is regarded as
"dump" energy, and often sold at a zero cost basis. This
type of pricing of "dump" energy applies with respect to
transactions between utilities in the New York Power Pool
during periods of excess generation.
WITH RESPECT TO THE LAST TYPE OF MITIGATION YOU
IDENTIFIED, HOW WOULD MODIFYING FPC’S RETAIL PRICING
DURING PERIODS OF EXCESS GENERATION HELP MITIGATE THE
NEED TO CURTAIL COGEN PURCHASES?
The situation is very similar to that discussed above
with respect to pricing additional economy sales on the
Energy Broker. During periocds of 1low 1load, the
incremental cost for the block of power that would have
been excess is zero or less. If FPC can encourige retail
customers to take more of their requirements during this
period, it should be prepared to sell it down to a price
of zero. 1In turn, the increased load can reduce or even
eliminate the level of excess generation. Thus, to
properly mitigate, FPC should offer such energy to retail
customers who can increase their locads at the reduced
rate.

For example, any industrial companies which operate
cogeneration facilities to meet their own loads could,
during light load periods, be offered power at a price

whirh encouraged them to turn off their plants and to
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purchase from FPC. To further encourage such sales, FPC
could offer the power in advance for a fixed block of
time consistent with its forecast of the low load
periods, in much the same way that FPC currently bids
economy saleas to the Carter facility in the South Eastern
Power Authority. Of course, this would require FPC to
file the appropriate retail tariff with the Commissgion.

SECTION C -- THE THIRD REQUIREMENT

WHY IS THE CONCEPT OF "NEGATIVE AVOIDED COSTS" IMPORTANT
IN THE CONTEXT OF THE POTENTIAL CURTAILMENT OF (QF
PURCHASES TUNDER SECTION 292.304(f) OF THE PERC'S
REGULATIONS?

This concept is central to the determination of when the
curtailment of QF purchases is permitted. Specifically,
section 292.304(f) (1) excuses utilities from their

obligaticn to purchase QF power during

any period during which, due to operational

c¢ircumstances, puxchages from _gualifying

18 C.F.R. § 292.304(f) (1) (1994) (emphasis added). The
underscored text reflects the concept of ‘'negative

avoided costs."
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I8 A FINDING OF P"NEGATIVE AVOIDED COSTS" ENOUGH TO
TRIGGER CURTAILMENT UNDER SECTION 292.304(f)7?
No. Section 292.304(f) requires that a utility seeking
to curtail QF purchases not only establish "negative
avoided costs," but also establish that such “negative
avoided costs" are "due to operational circumstances.*®
Moreover, as discussed above, a utility cannot curtail QF
purchases pursuant to section 292.304(f) unless it can
first demonstrate that it has taken available measures to
mitigate the very circumstances giving rise to the need
for curtailment.
WHAT ARE ®NEGATIVE AVOIDED COSTS*?
In the context of section 292.304 (f}, '"negative avoided
costs" occur when the cost that the utility wou'd incur
to generate with the QFs (e.g,, with QF energy priced at
zexro) exceeds the cost that it would incur to generate
without the QFs (e.g., with the QFs curtailed). This
differential comparison of what would occur with versug
without the operation of the QFs reflects the basic
concept of avoided costs. This concept is explained in
the Preamble’s discussion of the definition of avoided
costs:

One way of determining the avoided cost is to
calculate the total (capacity and energy)

coste that would be incurred by a utility to
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meet a specified demand in comparison to the

cost that the utility would incur if it

purchased energy or capacity or both from a

qualifying facility to meet part of its

demand, and supplied its remaining needs from

ite own facilities. The difference between

these two figures would represent the

utility’s net avoided cost. In this case, the
avoided costs are the excess of the total
capacity and energy cost of the system
developed in accordance with the utility’s
optimal capacity expansion plan, excluding the
qualifying facility, over the total capacity

and energy cost of the system (before payment

to the qualifying facility) developed in

accordance with the utility’s optimal capacity

expansion plan including the «qualifying
facilicy.
Preamble, at 12,216 (citations omitted) {(emphasis in
original) (Exhibit No. 4 (RIs-6)}.

Thus, in order to determine the existence of
“negative avoided costs,® FPC must calculate its avoided
costs, which represent the costs that it would have
incurrei but for the existence and operation of the QFs.

In general, where those coets are negative {g.g., FPC’'s
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costs increase due to the QFs), FPC wi)® have incurregd
"negative avoided costs" with respect t¢ the QF
purchases.

IN ATTEMPTING TO DEMONSTRATE THE BEXISTENCE OF *NEGATIVE
AVOIDED COSTS,* HAS FPC PROPERLY CALCULATED ITS AVOIDED
COSTS8 CONSISTENT WITH PURPA?

No. Although FPC does follow the basic with/without
methodology used in PURPA to calculate avoided costs, its
assumptions regarding the basis for its calculation of
avoided costs are flawed, Basically, FPC incorrectly
agsumes the wrong system operations over the wrong period
of time, and includes inappropriate costs in its
calculations. These errors in FPC’'s methodology
completely invalidate its results.

WHAT IS THE PROPER METHODOLOGY FOR DETERMINING THE
EXISTENCE OF "NEGATIVE AVOIDED COSTS"?

The determination of '"negative avoided costs" in the
context of section 282.304(f) should be viewed as a two-
step process, The first step is essentially a
pre-condition to the utility’s calculation of avoided
costa. It recognizes that prior to evaluating the
existence of "negative avoided costs," the base 1line
configuration of the utility’'s system operations must
reflect the full effect of the efforts the utility has

or, as discussed above, should have taken to mitigate the
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need for curtailment.

As discussed earlier in my testimony, it is clear
that the FERC intended section 292.304(f) to relieve
utilities of their obligation to purchase QF power only
under very limited circumstances. It follows that the
method of detexrmining the existence of "negative avoided
costs" must be consistent with the limited nature of
gection 292.304(f). In order to achieve this
consistency, the calculation of the utility’s aveided
costs must be made in the normative conditions of what
the utility should have done to operate its system
consistent with its obligations under PURPA and the
regulations implemented thereunder. Under any other
conditions, the determination of the existence of
"negative avecided costs" in the context of section
292.304 (f) would be meaningless.

For example, it would be unreasonable tc allow FPC
to ignore its obligations to mitigate and then conclude
the existence of "negative avoided costs" based on the
resulting adverse operational conditions that it had
brought upon itself. In fact, failing to measure avoided
costs under normative conditions could encourage FPC to
inappropriately operate and commit its system in order to
effectively achieve contract rights in the Negotiated

Contracts that it had failed to negotiate or pay for.
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Clearly, neither PURPA, the FERC's regulations nor this
Commission’s rules contemplate such a result.

WHAT WOULD BE AN EXAMPLE QOF THE KIND OF ADJUSTMENTS THAT
FPC WOULD BE REQUIRED TO MAKE IN ORDER TO REFLECT THE
NORMATIVE CONDITIONS REQUIRED TO ACCURATELY MEASURE
AVOIDED COSTS?

2 simple example would be with respect to sales by FPC on
the Energy Broker. Assume FPC had made no sales during
a curtailment period because it failed to properly price
their excess generation on the Energy Broker at a
competitive rate. In this situation, the calculation of
avoided costs should be adjusted to reflect the level of
sales that could have been achieved had FPC taken the
proper mitigation efforts as diecussed above and priced
the economy power at a market-clearing price. Similar
adjustments would be required with respect to each of the
other mitigation efforts that I discussed earlier.

WHAT IS THE SECOND STEP IN THE PROCESS POR DETERMINING
THE EXISTENCE OP *NEGATIVE AVOIDED COSTS™?

The second step involves defining the pericd of time over
which the avoided costs analysis will take place and the
proper cost information which will be used consistent
with such time frame,

WHAT I8 THE APPROFRIATE TIME FRAME FOR CONDUCTING SUCH AN

AVOIDED COBTS ANALYSIS?
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The time frame should be consisetent with the context
within which the utility is taking its actions. That is,
the with and without avoided costs comparison should be
over a period long enough to capture the full impacts of
the potential perturbation of a curtailment, as well as
the potential range of pertinent mitigation impacts.

A8 AN EMPIRICAL MATTER, WHAT WOULD BE THE APPROPRfATB
TIME PRAME FOR CALCULATING FPC’'S8 AVOIDED COSTS8 DURING A
POTENTIAL CURTAILMENT PERIOD?

All the information furnished in this proceeding suggests
that a time frame of not less than a week is appropriate
for purposes of FPC’'s avoided cost calculations. This is
supported by FPC's own comments regarding operational
planning and unit commitment and explained further by Mr.
Slater in hies testimony.

WHY DO YOU STATE THAT THE COSTS CONSIDERED MUST ALSO BE
CONSISTENT WITH THE EVALUATION TIME FRAME?

This is a logical requirement of any costing analysis.
That 1is, the costs considered should only be those
incurred that are directly related to the events under
analysis. For example, it makes no sense to consaider
long term life cycle costs in the context of an event
that only lagts hours or weeks.

HAS FPC USED THE APPROPRIATE TIME FRAME AND ASSOCIATED
COSTE IN ITS AVOIDED COSTS CALCULATIONS?
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No. The studies sponsored by Mr. Southwick all use much
too short a time frame, and only consider the period
agsociated with the cycle response time of a curtailed
utility unit, rather than the longer one week period of
time which the utility considers in making its own unit
commitment and sales decisions.

In addition, FPC has included costs in its
calculation of avoided costs which epan much too long a
period of time. The costs identified by Mr. Lefton
represent lopg texm life cycle expenses that may be
associated with the continued cycling of a plant over the
remainder of its useful life. They do not reflect

argina io 8 consistent with the shorter
time frame used by either Mr. Southwick or Mr. Slater.
If Mr. Lefton’s costs were to be sustained as reliable,
the only appropriate avoided cost analysis that would
include such costs would be one that considered the
avoided cost savings from the Cogens over the full
lifetime of their contracts, a period consistent with the
time frame of the measurement of Mr. Lefton’s costs.
Virtually by definition, such a time frame would never
result in *"negative avoided costs” becauge the same time
frame would have been coneidered in the determination
that the contracts are cost effective compared to the

utility’s expansion plan.
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HAS OCL REVISED TEE AVOIDED COST CALCULATIONS CONDUCTED
BY FPC TO PROPERLY REPLECT THIS TWO STEP PROCEBE?

Yes. Mr. Slater has critiqued FPC's avoided cost
calculations and discussed both the necessary mitigation
efforts and the correct time frame and associated costs
for such analysis. Mr. S8later concludes that no
"negative avoided costa® exist during the low load
periods where FPC has declared curtailments if the
analysis period (even absent mitigation) ip extended to
include a period of less than two days.

DOES THAT CONCLUDE YOUR TESTIMONY?

Yes.
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Q (By Mr. McGlothlin) Dr. Shanker, have you prepared
a summary of your testimony?

A Yes, I have.

Q Pleage proceed, sir.

A Yes. I was asked by my clients in this proceeding
to determine whether or not FPC's curtailment plan complies
with 18 C.F.R. 292.304(F), what was referred to as the
curtallment provision of the federal regulations and Rule
25-17.086 of the Florida requlations.

As a result of ny analysis, I concluded that the
plan does not comply and is inconsistent with both the federal
standardse and the Florida Statutes.

Before summarizing the contents of my testimony, I
think it would serve us to sort of focus on three key
obsexvations that I came to. I think, first, the starting
point in locking at FPC's position on curtailment should be an
understanding of FPC's underlying motives.

FPC is seeking to gain through the application of
what thay themselves admit is an extremely narrow exception,
effective dispatch rights to facllities that they did not
originally negotiate for nor compensate for these rights.

Second, the Commission should@ be very sensitive to
the history of the curtallment provision in the federal
requlations. &And its context in the overall purpose scheme

was intended to respond ~=- this provieion, 292.304(f), was
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intended to respond te the very restrictive concerns voiced by
a single party and was not to impair the general incentives of
the qualifying facilities or other contractual commitments.

Third, the Commission should recognize that all
parties, including FPC, are in agreement with the need to
mitigate. We even all agree with the types of mitigation
efforts that should be undertaken. The only disagreement
among the parties with respect to mitigation is the degree and
the implementation of which mitigation should be pursued.

The starting point in my testimony was to come to an
understanding of what the applicable standard should be with
respect to the implementation of curtailment. Section
292.304(f) of the federal statutes should be read ~- should
not be read and cannct be read in an vacuum. It must be read
in the broader context of PURPA. It ie just one plece of the
regulatory puzzle that was put together under the federal
statute and must be seen that way.

PURPA was enacted to prefer and promote QFs through
the establishments of a mandatory market for QF power and an
explicit obligation to purchase from QFs. FERC was careful to
carve out only two very limited exceptions to the obligation
of ntilities to purchase. The first is what we're discussing
here today, is curtailment. The second which is systam
emergencies, which FPPC's witnessees have mentioned, but for

which they really made no serious efforts to claim exist.
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The curtailment provision was created by just one
voice, that of Commonwealth Edison, expressing a very limited
concern, basically addressing the problem of what might happen
during light-loading eituations with its nuclear unitas.

FERC's response was equally limited, and it's important to
understand that limitation in coming to some understanding of
the regqulation.

FERC started by an explicit statement of lcoking for
the existence of operational circumstances, a reference to the
reduction of unit output from a baseload facility and the
subsequent loss of that output and the need to replace that
coutput with more expensive generation from alternative
facilities.

FERC, also, was explicit in their recognizing the
need to couple those operational circumstances with the
existence of negative avoided costs. They have furthered that
obligation and that protection and limitation by talking about
the intent of protecting the qualifying facility selling
as-~avalilable energy, to prevent a situation where the QFs
selling into such a negative avolded cost market would wind up
owing the utility money.

The limitations in the provisions were also explicit
in terms of trying to establish notice provisions to further
that protection of the qualifying facility. They further

stated that the utility would pay for the energy delivered as
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if there had been no curtailment if they had failed to net the
burden of proof in the notice provisions.

Further, I think an aspect of the regulations that
seem to have been overloocked in Mr. Fama's introduction is an
explicit statement in the preamble that these regulations and
this provision is not to undo any other contractual
obligation.

The citation, I think, is in front of you on one of
these boards where the preamble explicitly goes to that fact
in recognition that compensation can change from time to time
and the value of power can change from time to time and that
this provision was not to be an excuse to undo or circumvent
other contractual obligations.

And then, finally, the regulations are reasonably
clear to me, and I think also in terms of excerpts from the
preamble on one of these other placards, to establish a
priority over other purchases from other utilities.

When 292.302(f) is read in this broader view, in the
broader context aof PURPA, it becomes clear that to be
consistent with these goals, it must be interpreted narrowly,
very narrowly, otherwise it could entirely -- be used to
entirely frustrate the utility obligation to purchase QF
power. And that's exactly why we have these narrow
limitations.

As a result, my conclusion 1la that to be consistent
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with this narrow interpretation, you need to look for the
application, or the rule should only apply during
extraordinary operational circumstances for which the utility
couldn't plan or otherwise respond, which give rise to the
negative avoided costs and for which the utility has already
taken available mitigation measures to avoid.

This interpretation is entirely consistent with the
lanquage of Section 292.304(f) and the goals of PURPA. I
think upon careful consideration you will see that FPC has not
accomplished nor proceeded with any of these three elements.
Alternatively, if we take FPC's interpretation, which is the
self-evident, the need to cycle a unit results in a
curtailment situation, this would allow the utility to
effectively create its own operational circumstances, it bears
no burden of proof and, thereby, aveid its qualifying facility
purchase obligation. Such an interpretation is directly in
conflict with the broader intent of PURPA, and its goals and
should be rejected.

With respect to the specific elementa, I think it's
clear that there are no operational circumstances here. What
FPC is attempting to accomplish is through an overly bread
reading here, is to establish contractual rights, which it
could have bargained and paid for but it didn't when it
entered into these contracts originally.

I would urge the Commission to look at the
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attachments 8 through 10 of my testimony that goss into
discussion in terms of FPC's own documents what their intent
is here in this proceeding. And I think it paints an entirely
different picture from what you've been led to believe so far
in these proceedings.

FPC was explicitly aware of the limited application
of curtailment. It says so in its own words. FPC fully
examined the need for dispatch in the original contracts and
the benefits and the likely increased cost associatad with
getting the rates to regulate the output of facilities.

FPC rejected paying for such rates in its original
naegotiations. FPC subsequently changed its mind and is
explicitly attempting to gain these rights through the
overbroad application of curtailment.

In the area of mitigation, I think, again, as I've
said, we all agree there should be efforts to mitigate. The
disagreement comes with degree to which mitigation efforts
should be applied.

I recommended the mitigation efforts take place in
four areas. The first one is to interrupt utility purchases.
I believe this is explicitly consistent with the regulations.
I think it's important for the Commission to understand that
in times when PPC, even though incorrectly, 1s suggesting the
incremental costs are about 15 mils, they proceed with

purchases from the Southern companies that are over 20 mils.
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Second, it's important that FPC properly commit its
system. In several instances FPC has considered and continued
to hold the unit out on raintenance or not restart a unit.
This needs not to be the exception, but the rule. The Company
needs to understand its obligations and respond to them.

Third, and this is possibly the most important
elexent, is the Company needs to properly understand what its
incremental costs are and to use this correct pricing
information to properly price and truly aggressively pursue
off-system salea, both on and off the energy broker.

FPC persists in their view that regardless of the
level of its lead, regardless of whether it has excess power,
the incremental cost remains unchanged. And this is just
absurd and totally incorrect and inconsistent with 1ts own
analyses. When there is surplus must-run power on the system,
the marginal cost is zero. That's the key to resolving this
entire problem. And unless the Commission comes to a full
understanding of why this is correct, I think we'll be at an
impasse to finding one of the easiest solutions to this
problem.

And then, finally, to the extent possible -- and I
was only aware actually in rebuttal that FPC itself had looked
at this -~ I believe FPC should consider whether it can modify
its retail pricing to encourage greater consumption. If and

only if, after taking such avallable mitigation efforts
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aperational circumstances exist, negative avoided costs exist,
then FPC should be able to proceed with curtailment.

As a final element in my testimony, I discussed
errors I believe exist in the computation of negative avoided
costs. I identified three general errors that I believe FPC
was making in its calculations. The first is they're
analyzing the wrong case.

1t is not appropriate for a Company to refuse to

mitigate or fail to mitigate; and then having backed itself

into a corner where indeed they have a problem with

curtailment and operational circumstances and incur negative
avolded costs, to then claim that that problem exists and to
shift the entire liability for that problem tc another party.
Therefore, it's proper that operational circumstances be
established in the context of looking at the best case. That
is what FPC should have done to mitigate.

Second, they use the wrong time frame. You've heard
a lot of testimony about this, and I'll be happy to answer
more guestions. The appropriate time frame is one that has to
be consistent with the type of event belng examined. I think
it’'s been fairly clear so far that the impacts of the
curtailment extend well beyond the curtailment perlod, and it
is appropriate to assess the cost and benefits of a
curtailment over the properly impacted period.

and, finally, FPC grossly skews its calculation by
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using the inappropriate unit impact costs that were sponsored
by Mr. Leften. I have no testimony as to whether or not these
costs are appropriate or not that was dealt with by
Mr. sSlater. But I think what has been unambiguous so far and
has been shown by the testimony you've heard, is that these
costs are incurred over a longer period of time, possibly
years. If you wish to include costs that are measured in
years, you better include benefits that are measured in years.
And that type of calculation has not taken place.

Q Doaes that finish your summary, sir?

A Yes, 1t does.

MR. McGLOTHLIN: Dr. Shanker is avallable for cross
examination.

CHAIRMAN CLARK: I think we go through the
intervenors first and then come to the Company because of the
potential of it being friendly cross and that we do the
Company last.

MR. McGLOTHLIN: Okay with me.

CHAIRMAN CLARK: Okay.

Mr. Presnell? (Laughter)

MR. PRESNELL: (Shaking head.)

CHAIRMAN CLARK: I guess that would be friendly
cross then. Mr. Watson? Ms. Rule? Mr. Wright?

MR. WRIGHT: I just have a couple of brief lines,

Madam Chajirman. Thank you.
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CROSS EXAMINATION
BY MR. WRIGHT:

Q Dr. Shanker, is there any -- a predicate question.
if I were to use the term "economic curtailment" or
"curtallment for economic purposes,”" would that phrase have
meaning for you?

A In the context of a dispatcher turning off the unit
because there were cheaper alternative supplies, yes.

Q 80 we could use the term "economic curtailment® to
refer to turning off or refusing to take power from QFs
because there wvere allegedly cheaper cptions?

A If we wish, sure.

Q Okay. Has any other jurisdiction ‘n the United
States permitted any utility to just -- te curtail QF
purchases for economic reasons?

A The only instance where I'm aware that this has conme
up and, actually, is most recently with the FERC -- the answer
to your question is no. And the only instance that I'm aware
of is at FERC with the recent NYSEG proceeding.

Rew York State Electric & Gas requested the ability
actually to break or adjust contracts based on the fact they
were no longer economic. Tha New York Commission Staff
entered some testinmony or a position saying that they should
be allowed to curtail under thesae proviaions because it was

unecononic. And the FERC Commission very explicitly rejected
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any notions like that that would tend to abrogate contracts or
undo or override contractual obligations that were already
entered into, I think, as you see on one of the boards in
front here. It was dismissed out of hand.

Q Thank you. You were praesent this morning during my
cross examjination of Mr. Southwick, were you not?

A Yes, I was.

Q You may recall that I asked Mr. Southwick some
questions about the possibility of Florida Power Corporation
seeking regulatory authority to modify its pricing policies
for off-system sales. Do you recall that discussion?

A Yes, I do.

Q Is there any regulatory impediment that you know of
to a utility seeking to modify its tariffs to incorporate
other incremental costs and benefits in setting its off-system
sales prices?

A I don't believe so. But I also, quite frankly,
believe FPC is totally wrong with its interpretation of its
existing FERC tariffs for wholesale sales. They talk about
incremental costs. No one's suggesting anything other than
pricing consistent with incremental costs.

There certainly are other alternatives that would
clear the market for this excess power, but we don't have that
problem here. And I think this is just really a fundamental

misunderstanding of FPC with respect to what it's agreed to
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do.

¥You can read the broker tariffs, which are two-party
FERC tariffs. You can read the general broker rules. You can
read the as~available rule. They all talk about incremental
costs.

What we need to determine here is come to an
understanding about what are incremental costs when you are in
a must-run situation and you have excess. I mean, FPC's own
witnesses, which I cite in my testimony, agree the marginal
costs are zero then. Now, is this a question of properly
implementing that pricing.

CHAIRMAN CLARK: Mr. shanker, let me ask you
something. Has there been any other filing with FERC or any
tariffs where your -- with the suggestion that the incremental
cost is zero or close to zero has been accepted and that's
been the basis on which the power has been bought and socld?

WITNESS SHANKER: Sure. This happens routinely,
Chairman. The example I think I cited was the New York Power
pcol. The pooling agreement has a share-the-savings tariff
similar to the broker. It talks about incremental power,
incremental costs, decremental costs or value of power; and
the clearing price will be halfway between the party's
incremental and decremental.

And the pool says when you are in the state of

excess, when you have dump energy, your incremental costs for
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the purposes of calculating a sale will be deemed to be zero.
This ie a reasonably routine practice, and it makes perfeact
sensea,

CHAIRMAN CLARK: You have cited New York. Anywhere
else?

WITNESS SHANKER: That I'm aware of, dump power
between utilities is routinely priced that way. 1It's because
the increment is zerc. I mean, we can go -- I suppose we can
find other examples where the transactions take place at that
price; but if you read the tariffs and you read FPC's tariffs,
they all read incremental. They say incremental costs. And
it's just an understanding that in these circumstances where
there's a surplus, the incremental cost is zero.

CHATRMAN CLARK: But it seems to me that we
constantly have a debate as to what 1s incremental cost and
that's where the rub is. And what I want to know is are there
other broker systems, other than New York, where it has, in
fact, been set at zero?

WITNESS SHANKER: The New York pool is zero. The
PJM, 1t could be zero. What happens is that when the
system --

CHAIRMAN CIARK: What is PJ —-

WITNESS SHANKER: I'm sorry, Pennsylvania, New
Jersey and Maryland.

CHATIRMAN CLARK: Okay.
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WITNESS SHANKER: In that pool, there's a system --
it's essentially dispatchable so it's fundamentally a little
different here than a two-party transaction. In that pool, as
the system lambda, the marginal running rate of the pool drops
below the leval where you would normally turn off one of the
member's units, but that member's units cannot be turned off
bacause they're must-run. The price that that company is
deemed to offer 1ts excess into the pool keeps going down
until at a stage where the pool itself was surplus, the
clearing price among the members would then be zero.

So in that sense, I guess the PJM pricing, if it got
low enough, would all be zero. But for that company, its
price regardless of what it was saying its marginal cost was,
its price keeps falling with the rest of the pool even though
its units stay at the same level.

CHATRMAN CLARK: Okay.

Q (By Mr. Wright) Dr. Shanker, just a couple more
gquick guestions.

Would you agree that it would be prudent for a
utility to explore either altering its internal calculations
of incremental costs for off-system pricing purposes or to
seek to change its tariffs If necessary?

A Well, 1f there is a perceived problem, which I don't
agree exists, but if there was one -~ and this can all go away

simply by adjusting the pricing -- FPC honors its agreement
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with southern and pays 20 when they themselves think the price
is 15. FPC buys coal at above market from its affiliate under
its long-term contracts when the market is lower. These are
all examples of entering into long-term obligations and
agreements where occasicnally there's a miswmatch between
market and contract.

And that's all that's going on here. To the extent
that what's going on, it's not unusual; there's excess, the
marginal price is zero. And if you think there's a tariff
need here to fix the problem, then that's what you ought to
do. I mean, I believe it could just be implemented.

Q Okay. So you would agree that it would be
reasonable and prudent either to implement the changes you
juast discussed or to explore -- or to attempt to modify the
tariffs to permit you to do so0?

A Absolutely.

Q Okay. Last question. Are you aware of instances
where utilities sell what you call dump energy, I think, or
dump power at retail in addition tc that wholesgale?

A Under some of the time-of-use rates, there are
adjustments for retail. I don't know if I've seen anything go
to a dump level for the retail. I think there's always been
some sort of line loss and transmission charges, etcetera.

But the energy component may go as low as zero. I1I'm not awarae

of any specifically.
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MR. WRIGHT: Thank you.
CHATRMAN CLARK: Any other intervenors?
Mr. Ssasso?
CROSS EXAMINATION
BY MR. SASSO:

Q Let's start with some basics, Dr. Shanker. As I
understand it, the premise of your opinions in this matter is
that PURPA imposes an obligation on the part of the utilities
to purchase QF power?

A The general obligation is that -- it's stated in the
requlations -- that the utility shall purchase.

Q But you concede that that is the starting point for
the analysis in the matter now pending before this Commission?

A That is the starting point. That's correct.

Q That 1s the starting point. But proceeding beyond
that you would alsoc concede that PURPA recognizes certain
constraints on that obligation to purchase; is that correct?

a That's correct.

Q And one constraint is the principle that we've heard
talked about in this proceeding called ratepayer neutrality or
ratepayer indifference, I think you've called it; is that
correct?

A That's correct. Over different circumstances and
over differing periods of time, the intent of the contract is

that in the contaxt of facts as known at the time the
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obligation was entered into, on » long-term basis, ratepayers
should be expected at that time to be held indifferent.

Q The basic idea is that ratepayers aren't supposed to
pay any more for power because QFs are in the picture than
they would pay if QFs were not in the picture; is that right?

A Over the term of the contract.

Q Now, as grounds for your opinjions, you rely in part
on the conference report for PURPA; is that correct?

A That's part of it.

Q That was part of the legislative background
materials; is that right?

A That is part of it. There's much mcre.

Q And, in fact, you have supplied us with that
conference report as one of the exhibits to your prefiled
testimony; is that right?

A That's correct.

Q And that's RJS-27?

A I believe so., I'll have to look.

Q Okay. And as I believe you put it in your prefiled
testimony, this report -- and I'm quoting you now -- discusses
PURPA and the objectives which Congress intended it to
achieve; is that correct?

A As well as is implemented by the regulations,
certainly. That's it.

Q And that conference report specitically discusses
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Section 210 of PURPA which is the enabling authority for
FERC's rules; is that right?

A That's correct.

Q Now, would you agree that in speaking of this
section, the conferees in that report stated, and I'm gquoting,
"The provisions of this section are not intended to regquire
the ratepayers of the utility to subsidize cogenerators or
small power producers.®

MR. McCGLOTHLIN: <Can we have a page number?

©0

(By Mr. Sasso) Is that correct?

>

Yeah, if you'll give me a --

Q Page 4 or 5.

A Page 4 or 5. Can you sort of point me a little
clomser?

Q Well, I'm going to ask you to accept that I've
accurately quoted the conference report.

A Well, I would like to see the passage specifically.

Q Sure. Page 4 or 5 of RJS-2. And I would call your
attention to the second to the last paragraph, the last
aentence.

A This is a section that talks about power sales, also
to the gqualifying facility.

Q Last sentence of the --

-

Right.

Q ~- of the second to the last paragraph states, does
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it not, "The provisions of this section are not intended to
require the ratepayers of the utility to subsidize
cogenerators or small power producers." Did I read that
accurately?

A I think that's correct, yes.

Q Thank you. Now, would you agree with me that this
principle is the premise of FERC's curtailment rule? That's
the reason for its being?

A No, I don't. I don't agree with that, no.

Q Well, the point of the curtailment rule, according
to your own testimony, is to avoid a situation where a utility
would incur negative avoided costs; is that right?

A I think the intent of the curtailment rle was to
prevent a situation when a utility experiencing those costs
might lead to the incongruous situation where a qualifying
facility selling power would have to pay the utility.

Q And, of course, the whole reason the --

>

I'm sorry.

Q Go ahead.

A And I think further, as one of these placards show,
I think it also states that it's clear it's not the intent of
this provision to override other contractual obligations. And
they specifically talk about the situation and circumstances
vhere compensation is set with respect to the variation and

value of the power ¢f a perlod of time.
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If the utility could anticipate sometimes when the
payment level might have been low and other times when it's
high and curtail a qualifying facility so that when it was low
or even negative and give it zero but then the rest of the
time give it the average cost, you would wind up getting the
average during the high periods and zero during the low
periods.

Q All right. Now, you mentioned --

MR. MCGLOTHLIN: -- let him answer.

A And that's just what that provision is meant to go
to. So it's much more than just that one single sentence in
isolation. 1It's much, much more.

Q (By Mr. Sasso) Now, you mentioned that FERC was
concerned about a situation where the QFs may have toc pay the
utility for the utilities accepting the deliveries of power;

is that right?

A That's correct.
Q There was a concern about that; is that correct?
A That's correct, to protect the interest of the

qualifying facility.

Q Now, of course, you'd agree with me that the only
basis for asking the QFs to pay a utility to accept deliveries
of the power would be to keep ratepayers whole; is that right?

A In circumstances other than where contracts might

provide for other payments, that's correct.
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Q All right. Now, you also rely in your prefiled
testimony on the notice of proposed rulemaking for FERC's
Rules; is that correct?

A That's correct.

Q Which you filed in this matter as RJS-4; is that
right?

A I'11 look, but I belleve it was 4. (Pause) Yes.

Q And that notice discussed an example of when
curtailment would be permitted; is that right?

A I believe B0,

Q And that example concerned a low-load situation; is
that right?

A Are we in the preamble to that or the actual
regulation? 1I'm sorry.

Q In the preamble to that.

A Okay. ©Now, you have to give me the specific
location for that. The numbers are different for this.

Q I believe it's at Page 8 of 16 in RJS-4, the middle
column.

A Right.

Q Are you with me?

MR. McGLOTHLIN: pAre we at 8 of 16 of RJIS-47
MR. SASSO: Exactly.
A Do you want to point to the specific portion of the

column?
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(By Mr. Sasso) The part that begins Subparagraph 4.
Correct. Okay. Yes, I am with you.
You got it?

And in that portion of this notice of proposed

rulemaking, FERC talked about an example where curtailment

would be appropriate; is that right?

o » O >

Q

I call your attention to the passage that begins —-
That's correct.

== for exampla --

Yes.

-- exactly, during low-load pericds.

Are you with me?

Correct.

And it goes on. So the example concerns low-load

periods; is that right?

A

"During which when the utility were operating a

nuclear plant as its most expensive unit and wvere forced to

cutback the output from such a unit in order to accommodate a

purchase from a qualifying utility, the utility would

experience increased costs and increase in the output from the

nuclear facility when the system demand increases." I believe

that's what I cited to in some context in my testimony.

Q

A

In your summary, is that right?
That's correct.

Okay. And we're in agreement 1f we're to take
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FERC's words at face value that this was an example; is that
right?

A Yeah. 1In fact, actually, if you go on tc the next
sentence, it says: "Thus because the avoided cost or marginal
cost la zero” -- that's my parenthetical, marginal -- "or
actually involves the expense to the utility requiring the
purchased energy from a qualifying facility and during such a
period would not be just and reasonable to consumers because
it would result in increased costs® --

Q "Because it would result in increased costs to the
system's ratepayers." That's what the rest of the sentence
says.

a Right. And absant the protections we're talking
about for as-avallable energy that aren't involved in a
contract with long-term tradeoffs, this is a very reasonable
pesition.

Q All right. Now, we can agree, can we not, that the
curtailment rule is a constraint on the PURPA purchase
obligation; is that right?

A That's right. I think I stated it was an explicit
limitation.

Q Okay. And we also talked about another constraint,
I believe you mentioned it in your summary, about system
emergencies; is that right?

A That's correct.
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Q That's 292.207; is that right?

A In the final requlations, that's correct.

Q And this Commission's Rule 25-17.086 implements the
curtailment rule in 304 and the system emergency rule in 3077

A The way I read it, it might be interpreted that way,
that's correct. I don't know that the Commission itself has
ruled on that.

Q So, basically, what we are talking about in this
proceeding is the scope and the meaning of certain exceptions
or constraints on the purchase obligation under PURPA. 1Is
that fair?

A I think we're explicitly talking about Section
304 (f) with respect to the curtailments, with rerspect to
operational circumstances and negative avoided costs.

Q Okay. And you believe that the exceptions set forth
in 304(f) ~- can we use that as a shorthand, 304(f)?

A That will be fine.

Q FERC's curtailment rule.

As I understand it, you belleve that that exception
is a very narrow exception of the purchase obligation; is that
right?

A Extremely narrow,

Q Okay. And how many years have you held yourself out
as an expert on curtailments?

A Probably since I've been doing this work with
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respect to PURFPA., Maybe 1980.

Q 19807

A That's when I first drafted some rules -~

Q So for about 15 years?

A -- for another state.

MR. McGIOTHLIN: Excuse me. He's in the middle of
an answer.

A It's when X first drafted some rules for another
state regulatory body, embodied some of the curtailment
provigions.

Q (By Mr. Sasso) And you have never actually seen a
curtailment of the firm purchase of power, purchase of firm QF
power that you believe is legitimate under the PURPA; is that
correct?

A In New York, where I'm aware curtailments have been
made, I don't believe that's the case because they are fixed
price facilities. Here, so far, it seems that the empirical
evidence -- and I'd let Mr. Slater talk about it -- is that
even within the limited time scope looked at by FPC, it
appears to be no negative avoided costs, 80 I guess the answer
is no.

Q The answer is: You have never seen a curtailment
that you believe to be legitimate, a curtailment of firm
power?

A What I'm saying is that I haven't seen a burden of
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proof met by a utility, including FPC, and I think we‘'ll get
into that.

Q And, as a matter of fact, you remember in your
deposition Mr. Tempest asked you, because you even identified
any circumstances where it would be legitimate to curtail a
firm purchase of power, and you couldn't think of anything in
your deposition; is that right?

A I think I said that if you asked me to, I would be
willing to go out and prepare an example, and he didn't.

Q Now, of course, the professicnal engagements in
which you've given testimony on curtailment have all been for
cogenerators or lenders to cogenerators; is that right?

A Where I given testimony, that's correct Where I
worked on the requlations, it was for the Commiassion in one
incidence.

Q And well over %0% of your engagements in this area
have been for cogenerators or lenders to cogenerators?

A That's correct.

Q And, in fact, you've never actually seen a system

emergency that you believe would justify a curtailment; is

that right?
A I'm not so sure about that.
Q Okay. Can you name one?
A Yeah. There's been a number of instances where

facilities I've been associated with have lost transmission
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lines or the utility has been unable to take power without
potentially overloading. 1It's a sudden and incidental kind of
thing where the continued operations -- actually, just
yesterday I was speaklng with somebody about a plant in New
Jersay that had that kind of an instance.

Q All right. Now, just so I can understand the
limitations on your opinions and where you are coming from, as
I understand it, you would distinguish between curtailments of
as—-available purchases and curtailments of firm purchases; is
that right?

A I think the general conclusion with respect to the
burden of proof would be the same, but I think there becomes
further limitations when you enter into a long-term firm
agreement that would not apply to an as-available purchase.

It's just what we are going through here with these
contractual agreements.

Q We'll come back --

A If the utility enters into obligations to pay
average or firm rates for something, then the facility has to
get the benefit of the bargain by being able to operate during
periods that was anticipated where the value of power was
less. And FPC had the opportunity to look at this.

And in structuring these arrangements, it's clear to
me that this type of firm long-term purchase agreement is

different materially than as-available. But I think in the

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

is8

13

20

21

22

23

24

25

565

abstract you've got to go through the same process even for
as-available.

Q But it's your opinion that a utility could curtail
an as-avalilable QF much more readily than it could a firm QF;
is that correct?

A I think the exceptions noted to the rules are such
that that would be the result. That's correct.

Q And, in fact, as we've discussed, you have
difficulty even conceiving of an appropriate curtailment of
firm purchase power; ie that right?

A I think the statement I made was with respect to
agreements where there was a firm fixed price. If you'll look
through the transcript, that might be where you're relating
to, which is not the circumstances here, but there is a firm
fixed price, a single price. And I think the example that was
being discussed was 6-cent flat payments made in New York. It
does become difficult. Parties there are offering 6-cent
pover possibly for 30 years at a flat rate, and there's front
end loading. There's levelizing occurring over 20 or 30
years.

And while the utility may not want that é-cent power
for economic reasons now, you can be sure they'll be clamoring
for it 10 years from now when there's still an obligation to
sell at the same price. And {t's that econonmic tradeoff over

time between periocds when avoided costs are high and low,
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between periods when the power is more valuable and less
valuable, that has to be interpreted and understood in the
contractual obligations before you can supersede that. That's
what I'm trying to get at. You can't supersede that under the
excuse of economic curtailment here. And that's what's going
on.

All the circumstances we're discussing can be solved
for money, and in some cases at a cost that's indifferent to
ratepayers. These are not operational circumstances.

Q@  Now, let's talk a little bit about the difference
batween as-available and firm. Now, would you agree that the
basic difference between the two is that when a utility is
buying as-available power from a QF, it's not buying capacity;
is that right?

A No. I think the basic difference with respect to
curtailment here is the predictability in the knowledge of
when that power will be delivered.

I think if you go back to Commonwealth Edilson's
complaint in concern with its nuclear units, what was going on
was someone saying: "I'm running on minjimums. I just have my
nuclear units on. And someone just turne on a cegenerator in
the middle of the night, and they force me to trip an
8C0-megawatt baseload plant.™

"I had no knowledge it was coming. It was totally

unanticipated and unpredicted, and I'm stuck knocking

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

i8

i9

20

21

22

23

24

25

567

something off the system because this guy in a totally
unpredictable fashion turned on his unit.®

That's different from five years age entering into
long-term contracts for f£irm must-take energy, significant
difference.

Q Let's explore that. Now, as I understand it, when a
utility buys firm power, it's buying capacity. 1It's being
offered on a reliable basis with assurances that the energy is
going to be there when the utility needs it; is that right?

A That is one of the characteristice of firm power,
that's correct.

Q And, fundamsentally, as I understand what you're
saying, an as~available QF does not provide that type of
assurance, that type of capacity; is that right?

A That's a difference, but it's not the difference I'm
referring to in the context of curtajilment. 1It's the
predictability of the output.

Q I understand. But predictabllity is really an issue
of whether the QF is going to be there when the utility needs
it, right?

A And that the utility can rely on its being there.

Q And how constant the production and provision of
energy is; is that right?

A That's an aspect of lt, yes.

Q Ancther term for that might be capacity; is that
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right?

A If you wish to say that, yeah. The reason I'm
hesitating here is because the attribute of capacity; any
power output has capacity. I think if you want to say
dependable capacity or capacity the utility can rely on, maybe
that's the semantic difference we're having, then I would
agree with you.

Q Okay.

A Capacity, per se, is not the difference.

Q Now, firm energy is typically provided under a
contract; is that right?

A That's correct.

Q I mean, that is the essence of providing reasonable
assurances that the energy will be there when the utility
needs it; is that right?

A That's correct.

Q In fact, you are aware that this Commission's rulas
define firm capacity and energy as capacity and energy
produced and sold by a qualifying facility and purchased by a
utility pursuant to a negotiated contract or standard offer
contract?

A It sounds reasonable. I don't have the "reg" in
front of me.

Q Okay. Now, the FERC curtailment rule in 304(f) is

entitled, "Periods During Which Purchases Not Reqguired®; is
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that right?

A I have to look at the header; but, yes.

Q Okay. And, of course, the PURPA obligation to
purchase power extend both to as-available power and firm
power; is that right?

A I believe that's correct, yes.

Q Okay. And the FERC curtailment rule is not exempt,
by its terms, purchases made under firm contracts, does it, by
its terms?

A Other than the explicit statement that's sitting in
front of the Commissioners here that says, "Nothing in this
provision shall override any other contractual obligations.m
If you choose to ignore that, I guess that's correct.

Q Now, you're not suggesting to this Commission that
that's contained in the regulations, are you?

A It's part of the preamble to the regulation.

Q But it is not in Rule 304(f)(1); is that right?

A Well, we can go read the regulation; and I think
you're correct.

Q In fact, the regulation speaks generally about
purchases from qualifying facilities, the curtailment of
purchases frowm qualifying facilities; is that right?

A Let's look at the header so I don't have to rely on
ny memory all the time. "Periods During wWhich Purchases Are

Not Required” and that's the header under (f).
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Q Right. And it goes on to say that "Any electric
utility which gives notice pursuant to Paragraph (f){2) of
this section will not be required to purchase electric energy
capacity during any period during which, due to operatiocnal
circumstances, purchases from qualifying facilities,® is that
correct?

A That's correct.

Q And it goes on.

S0 it talks about purchases from gqualifying
facilities, not merely purchases from qualifying facilities
that provide as-available power; is that right?

A That's correct.

Q And, in fact, as we've just indicated, the rule says
that a utility will not be obligated to purchase energy or
capacity, doesn't it?

A Right. And that's the distinction I was trying to
hold clear when we had our previous discussion, is that it's
sort of like mass and weight? I mean, you can't get energy
without capacity, and so0 it's sort of a tautolegy there.

Q Well, are you aware that this Commission's rules
forbid utilities to make capacity payments to as-available
QFs?

A This doesn't say anything about capacity payments.
This 1s referring or this might be referring, that's the way

I've alwaye read it, as talking about the physical properties
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of what's being purchased, which is energy that comes with
capacity assoclated.

But I think the starting point, where I did agree
with you, is the regulation on its face. But for the
explicit -- and mayhe I should read this aloud. I'm alsc on
the preamble on Page 1227. 1It's Page 14 of 24 of my Exhibit
6. 1It's "Many of the comments received reflected a suspicion
that electric utilities would abuse this paragraph to
circunvent their obligation to purchase from qualifying
facilities. 1In order to minimize that possibility, the
Commission has revised this paragraph to provide that any
electric utility which seeks to cease purchasing from
qualifying facilities must notify," and it goes through that.
It says "Any claim that such a light-loading periol will occur
is subject to verification. Any utility which fails to
provide notice, has incorrectly identified such a period, will
be required to reimburse"; a situation that may exist here.

Also, have been modified to clarify the exception
that it has to be due to operational circumstances. And then,
finally, and most importantly in the context of firm
contracts, "The Commission does not intend that this paragraph
override contractual or other legally enforceable obligations
incurred by the electric utility to purchase from a qualifying
facility.n

Q Now, let's talk about that.
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Now, that's fairly explicit, and it goes into the

economic matters that I was just discussing.

Q

Yeah, let's talk about the preamble now that you've

called our attention to it.

The preamble talks about an example, again, about

when curtailment would be appropriate; is that right?

A
Q
A

Q

Yes.
At the beginning?
Yes, 1t does.

And that example doesn't indicate that the QF

involved is an as~available QF, does it?

No, it doesn't.

For all we know, it could be a firm QF; is that

Could ba.

Yeah. All right. Now, you believe the curtailment

rule is narrowly limited in part because it requires proof of

operational circumstances; is that right?

A

Q

That's correct.
And that is a term --
Anong other things, that's correct.

And that is a term that is used in 304(f); is that

That's correct.

Okay. Now, you also believe that the rule is
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limited because it imposes an obligation to mitigate; 1s that

i right?

A Yes.

Q And that is not a term that is used in the rules; is

? that right?

A That's correct. I believe that's a reasonable
interpretation, and I assume so does FPC.

Q Okay. Now, with respect to operational

| circunstances, as I understand it from your teatimony in this

5 matter, is your opinion that this term must be intended to

linit curtailment to, quote ~- and I'm taking this from your
prefiled testimony -~ "short term and unexpected,"™ closed
quote, aevents; is that correct?

A That's correct.

Q And you don't believe that a utility should be
permitted to curtail if it f£inds that it has too much
generation capacity as a result of long-term planning; is that
right?

A I believe if it planned, just like any of its other
fixed obligations, like the Southern purchase, you honor that
when other energy is cheaper. Your long-term coal obligations
you honor when other power, other coal, may be cheaper. I
don’'t see you running to take units out of rate base when
there might be excess capacity. This is the exact same kind

of arrangement.
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Q It's your opinion, is it not, that Florida Power has
Just consciously committed to too much capacity.

A I didn't say consciously.

Q Inadvertently?

A What I said ies they consciously made a commitment to
this obligation, and subseguent circumstances have proven that
they have an excess. And that's not operational circumstances
if you can sit back over a period of -- at least I think it
was agreed as early as 1993 to now, and say: "I'm going to
plan for this. I see it happening. I know that I have this
problem. I should do something about it.®

You have a whole bunch of ways to respond, and the
easiest way for you to respond was to turn these quys off
instead of the see-what-you-can-do-to-mitigate, a “ull range
of things to mitigate.

Q So you are not attacking Florida Power's long-range
planning?

A I think I was asked the gquestion by Mr. Tempest
concerning prudence, and I think my response was that I've
taken no position either way with respect to the prudence of
these contracts. It wasn't something that I examined.

Q And you are not suggesting that this Commission made
a mistake in approving those QF contracts?

A No. It's like anything else. If we all had perfect

foresight, we probably wouldn't be wasting our time in these
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rooms.

The issue occurs is that a fixed obligation was
entered into, and it has some consequences. And the point
that, I guess, I'm somewhat energized about is that most of
us ~- and, typically, it's the other side of the table, the
utility, that's in front of this Commiesion reminding them to
make sure that they are allowed to honor the commitments tney
made in good faith, typically with rate~-base types of items,
based on the best information they had when they entered intc
those obligations.

And I'm sitting here on the other side of the table
trying to say the exact same thing. You entered into a fixed
obligation in good faith; so did these parties. And one of
the consequences is now we have to do our best to plan around
those obligations. Just like that firm power from Southern.
And I believe there are ways to do this that will not be very
difficult at all.

Q Well, let's talk about the preamble again. As we've
discussed, this sets forth an example when FERC believed
curtailment would be appropriate; is that right?

A Yes.

Q And it refers to a situation involving light loading
periods, is that right, and other matters. But light loading
periods?

A I mean, the statement is thie section was intended
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to deal with a certain condition that can occur during light
loading periods.

Q Okay. So light loading periods were involved in
this situation; is that right?

A That's part of the attribute, That's correct.

Q Okay. And whether or not a light loading period
will present a problem to a utility in terms of matching
generation and load is always going to be, in part, a function
of the generation capacity of that utility; isn't that right?

A That's correct. I mean, certainly, if you didn't
have any generation, we'd he in a different situation than we
are now. That's correct.

Q And generation capacity is always going to be a
function or a product of long-range planning; isn't that
right?

A Certainly the gross amounts, as opposed to what is
compitted at any point in time, would be a function of
long-range planning. We are talking akbout the commitments at
a specific time. At least, certainly, that's what I was
discussing before. That distinction is not clear in terms of
the operational circumstances. It's only what's on line at
the time, and that's part of the issues that, I think,

Mr. Slater is going to talk about.
Q Okay. Let's try to come to grips with what you mean

by an unexpected event. I understand that you place some
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enphagie on the notice provision in the PERC rule; is that
xright?

A That's correct.

Q Okay. The FERC rule requires that utilities give
reasonable notice of a curtailment event to QFs to enable then
to stop a delivery; is that correct?

A That's part of the statements in the provisions.
That's correct.

Q And Florida Power's curtailment plan includes notice
provisions; is that right?

A Certainly, it provides for some notice. That's
correct.

Q So can we agree that FPERC contemplated there'd be
some advance notice of curtailment events?

A Yes.

Q Okay. But yocu would insist that the event still has
to be unexpected; is that right?

A Well, I guess what we are getting to here -- maybe
this is sort of trivial, and I'm missing something ~- but you
see these circumstances coming in several ways.

One, you see them coming years in advance or not,
when you sign obligations, the minimum take provisions from
Southern, these contracts. They represent gross resources on
the systen.

You then have those resources, and you're trying to

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

578

shuffle them to honor the commitments you made with them, like

you don'‘t turn off the Southern, as your example. You don't
want to do that because you think your contract doesn’'t let
you. You do other things, like change your commitments,
shuffle the use of units and find a short-term basis.

I think what we're both saying here ie you see the

circumstance coming and the question is, can you do something

reasonable? I think Mr. Southwick talked about making offers

a coupla days in advance of the sale, can you do something
reasonable to avoid it? And you come along and all we're, I
think, differing on is what's the checklist over that couple
days to try and avoid the cilircumstance?

1f you've followed the checklist and you come to
that circumstance and there's going to be negative avoided
costs due to operational circumstances, I don't think XI've
disagreed that you can curtail. wWhat I'm worried about here
is we seem to have major disagreements about what's on the
checklist and what you ought to do.

Q Okay. So we're in agreement then, basically. Aand
you were in the hearing room when Mr. Harper was testifying;
is that right?

A Yes, 1 was.

Q And when Mr. Southwick was testifying, right?

A Yes.

Q And you heard them both say that these avents kind
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of creep up on you, and you really don't know until the very
end of the week, as it were, or day or two before that you're
actually going to have a problem; is that right?

A Well, I think the context we heard was that on a
geasonable basis you had some warning. That on a weekly basis
looking ahead you had some general feeling. And as with
anything else that’'s going to be related, the weather and
other things, it gets more certain as you approach.

Q And you're really talking about the day or two
before the event when you would actually have to curtail when
you're making those final efforts to avoid it; is that right?

A Well, I think, certainly, a lot of what we're
talking about here in terms of mitigation is the ability to
enter into either extended economy, certainly as in a couple
day, maybe a week kind of baesis, I think, like the Carter's
Dam and, certainly, economy that we are talking about under
Schedule C, which is the next-hour type of economy.

Thosa, certainly, are short of horizon. The
commitment of units, I think, we were talking about were
factors within the week.

Q Okay. 8o let's talk about this week planning
horizon that you and Mr. Slater talk about.

As I understand it, it's your opinion that Florida
Power should sit down on Monday and kind of anticipate what's

going to happen over the next week; is that right?
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A Or Sunday, whatever, yeah.

Q And Mr. Slater says Friday?

A Whatever. Yeah, usually you go from =- you're
capturing the weekend effect is what the intent is.

Q Okay.

A So if you were on the weekend, you'd probably plan
for the resources of the coming week.

Q Okay. And, of course, the FERC rules don't talk
about Friday or Monday or a week or anything like that, right?

A Absolutely not.

Q Okay. Now, you're suggesting that you sit down on a
Monday -- let's say Monday ~- and you make certain
calculations about what's going to happen in the next week; is
that right?

A Right. Try and take a look at your minimum loads,
take a look at the tradeoffs that you can make in terms of
committing units.

Q And you calculate some costs; you do some runs, both
with QFs and without QFs; is that right?

a Actually, that was in Mr. Slater's discussion. 1I
don't think I went to the a prieri evaluation, but I wouldn't
differ frowm what he was saying. That's correct. I didn‘t
testify about that.

Q You would do it the same way. You would try to make

your best guess on Monday about what the cost situation is
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going to be for the next week; is that right?

A Right. I think mechanically I would state what
Mr. Slater said differently; but, mechanically, I think we're
both talking about the same thing. That's correct.

Q But we all seem to be in agreement that you're not
going to know what -- you're not going to know reliability
what your load and generation situation is until you really
get much closer to the event that might call for curtailment;
ie that right?

A Right. That's why there's a variety of mitigation
efforts here that sort of have the flexibility of getting you
into the right posture maybe in the week in terms of
comeitment of units, looking ahead and seeing what's going on;
maybe two or three days in advance when you look at extended
econony; maybe bae an hour in advance whaen you look at
Economy C, and maybe an hour in advance when you interrupt
Southern, or that could possibly be longer. It depends on how
you would interpret the regulation. And possibly in that same
week or longer time frame, actually, on some of the retail
issues I talked about.

Q Okay.

A And I guess maybe there's one other time step that I
sort of left out here, and that's things that the Coampany
itself has suggested, maintenance scheduling, planning like

that, that actually might be more on a seasonal basls, and
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that would be done, possibly on an annual plan.

Q Okay. Now, let's talk a2 little bit about this
dispatch issue that you mentioned in your summary. as I
understand your position on this, it's basically your
contention that Florida Power's efforts to curtail now
represent an improper effort to get the benefit of dispatch
rights that the Company chose not to get in 1lts contracts; is
that right?

A That's right. I think if you look through
Appendices 8, 9, and 10, you see in 9, in the middle there, a
series of memos where individuals in the Company debate
actively the value of dispatch, being able to control the
output of the Company units.

Q That's what I wanted to talk about, just to be clear
about what you are here for.

You have identified and assembled a number of
documents that have been provided to the intervenors in

discovery, is that right, and you've put them in your

appaendix?
A That's correct.
Q But you don't hold yourself cut as an expert in

Florida Power's motivations, do you?
A I guess I hold myself out as a reasoned person who
can take a look at these memos and see exactly what thay

stata., And I'd@ be happy to read them to the Commission and
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let them use thelr judgment. I think my judgment here is very
good.

Q Okay. But you would agree with me that if there's
any fact finding to be made about Florida Power Corporation's
motivations when it negotiated these contracts, that's for the
Commission to do, is that right, not you?

A I'm here to help the Commission make decisions, just
like the rest of us. And I think these statements -- let me
just begin by --

Q I'm not asking you to read.

A No. You've asked me about whether I'm reasonable in
making judgments about it, and I think we need to take a look
at what the statements are to see whether or not I am being
reasonable.

Q Now, that is not my question.

A I offered opinion about then.

Q That is not my question. I haven't asked you to
review them, and I don't want to take up the Commission’s time
going through the items in your appendix.

A Well, that's fine.

There's some implication that there's some hidden
subtle interpretation. And, boy, these are pretty
strajightforward, right on thelr face, as to what the Company
was up to, what the Company's intent was, and how it changed

over time, and how it explicitly stated it was going to use
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this regulation to wind up negotiating for things that it
hadn't previously gotten at zero cost.

Q Okay. Now, you would agree that dispatch rights -—-
well, let's talk about dispatch rights for a moment.

Would you agree that there is no constant conception
or definition of dispatch rights, that it can vary depending
upon the contract or the arrangement between parties?

A I think dispatch rights, in general, reflect the
ability of the utility to exert control over the level of
operation of the facility.

Q Okay.

A The extent of that control can be subject to
contractual agreement. It can go from looking like a
utility's unit itself, to the extreme of, say, a schedule
agreed to in advance that says you'’ll operate at 100% for
these three months and 80% for these two months. Can be as
fine or as blocky as the parties mutually agree.

Q It generally involves a fairly extensive right on
the part of the utility to regulate the level of output of the
QF; is that right?

A It varies all over the park.

Q Can they easily extend to every day of every week of
every month of the year; is that right?

A It can, and it can be seasonal. I've seen them both

ways.
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Q It can be seascnal, in which event the dispatch
rights would extend through an entire season; is that right?

A No. I mean, you agree to run it 90% for six months
or 50% for six months and 100% the rest of the year.

Q Okay. And it may well involve the right to control
production at all levels whether or not there's a minimum-load
situation?

A I think I said they can be in that continuum between
huge blocks and fine-tuned responses.

Q Okay. And whatever your perceptions about Florida
Pover's motivations, we can agree, can we not, that Florida
Power Corporation in this matter chose not to negotiate or to
obtain dispatch rights in these contracts?

A Originally.

Q Yes.

A That ‘s correct.

Q Okay. And you would alsc agree with me that in
these contracts between Florida Power Corporation and your
clients, that the parties recognize that Florida Power was
reserving its rights to curtail under this Commission's rule
and under FERC's rule?

A I think they acknowledged the applicability of the
rule when appropriate, and the legal decision of interpreting
that 1'71 leave to you folks.

Q And your clients agreed to those provisions; is that
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right?

A They agreed to the contract.

Q Okay. ©Now, let's turn to your opinions about
mitigation. You talked quite a bit this morning about
mitigation. And, as I understand it, you contend that there
are at least four types of mitigation that Florida Power is
required to pursue as a precondition to invoking curtailment
rights under FERC's rule; is that right?

A That's correct.

Q Okay. And the first type is interrupting purchases
from the Southern Company; is that correct?

A From other utilities. And then, and specifically
here, and the only one that's applicable is the minimum-take
provisions of the Southern contract at this time.

Q Okay. And you're aware that Florida Pcwer has taken
some steps to obtain the right to resell energy to Southern in
certain circumstances?

A That's correct.

Q And you would applaud that effort, I take it?

A That's certailnly correct.

Q Okay. Now, as I understand it, you would require
that Florida Power interrupt its purchases from the Southern
Company even if Florida Power would still be contractually
obligated to pay Southern for enerqgy; is that right?

A If that's the consequence of the agreement. I think
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I also stated that I wasn't sure whether such an interruption
subject to federal regulation would result in that type of
implementation of the contract.

Part of what I was referring to was the part of the
preamble that makes it fairly explicit, like in requirements
contracts that, basically, FERC was saying ~- I'm looking at
the guote, that's why I'm hesitating here. Thias 1is what's in
front of me here.

"The Commission observes that in general if it
permitted such contractual provisions to override the
obligation to purchase from qualifying facilities, these
contractual devices might be used to hinder the development of
cogeneration and small power production.®

I mean, these were conscious decisions. Now, as to
whether they pay or not is a legal determination that I will
punt on in terms of what happens when federal) regulations
interact with contracts.

Q That's cutside of scope of your testimony and your
expertise; 1is that right?

A Right. It may be a consequence that that happens,
but -~ and I'm not suggesting that it either does or doesn't.

Q Okay. And assuming that Florida Power has to pay a
Southern Company, even if it interrupts purchases, you would
insist that Florida Power accept this consequence even if

Florida Power's ratepayers have to absorb the cost; is that
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right?

A If that's the consequence. It's no different
than ~- I believe Mr. Slater has a chart of when this Southern
purchase is going on. And if you take a look here, it's
running along at zero most of the time. During the light-load
periods, it comes up on its minimum; and you're buying 20 mil
power to the detriment of ratepayers when the marginal cost in
my world is zero and in your own world is 15.

Now, you're going ahead and doing that because you
feel that that's a contractual obligation.

What I'm mystified here is why suddenly we're
second-class citizens and we don't have the same kind of
contractual obligations on your part and protections that were
good faith to implement. We're in exactly the same boats
here.

Q Well, let's talk about that. As I understand it,
you're not aware of any provision in the Southern contract
that would permit purchasee to be interrupted; is that right?

Y With respect to this, no.

Q Okay. But there is, in our contracts, as we've just
discussed with the QFs, an acknowledgement at least you would
conceda of curtailment rights; is that right?

A If certain circumstances are met, including a
recognition of the primacy of the purchase obligation with

respact to other purchase obligations from utilitieas. I don't
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know if we noticed also the Commission with respect to the New
York Commissjion ruling on this, or the Commission throughout
the curtallment rules, because the utilities refuse to
recognize the need to undo purchase obligations from other
utilities. And that's what this quote is getting to, too.

Q Now, let's just suppose that we were given legal
direction that Florida Power couldn't refuse deliveries of
power from Southern companies because of an enforceable
contractual obligation; and in order to avoid breaching that
contract, Florida Power had to cycle off one cf its own
baseload units in lieu of curtailment. You would insist that
we should accept that result, too, wouldn't you?

A If it didn't lead to operational circumstances and
it didn’t lead to negative avoided costse, trat's what I would
expect to happen. If you got that judgment and you tried
everything else to mitigate and you had the operational
circumstances exist where you couldn't bring a unit back and
you had to substitute more expensive power and you could show
the existence of negative avoided cost, then I think you're
into the situation where we talked about where curtailments
may be possible.

Q So we could curtail in lieu of cycling off our
base-load unit?

A No. I said if thoge other conditions were met.

Cycling off -- despite Mr. Southwick's assumption

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

590

cycling off a unit does not in of itself and is not at all
self-evident to me, or I'm sure Mr. Slater will confirm that,
is not self-evident that it causes negative avoided cost.

It's an empirical decision between the cost of restarting a
unit and the cost of the -- or the value of the energy that is
being supplied during that period by the QFs. It's an
empirical result.

Q Now, let's talk about one other issue concerning the
Southern contract. You are aware, are you not, that Florida
Power entered into the Southern contract years before it
entered into the purchased power agreement with your clients?

A That's correct.

Q Okay. And you're aware that the Commission was
aware of that, too, when it approved the contracis with your
clients?

A I assume they were. I have no knowledge of the
Commission'’s awareness. I assume it came in front of them so
they would know about it.

Q Now, the second type of mitigation that you would
regquire Florida Power to pursue is that Florida Power should
reduce its own generation or change the commitment of its own
units to avoid excess generation before it should curtail; is
that right?

A That's correct.

Q Okay. 2and it's your opinion that if Florida Power
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can identify a course of action in its unit commitment, that
would result in greater cost to the ratepayers. But to avoid
the need for curtailments, Florida Power ehould pursue that
course; is that right?

A If there is an alternative commitment that doesn't
result in negative avoided cost and honeors its obligation,
that's what the Company is supposed to do and meet thosae
constraints.

COMMISSIONER GARCIA: Above the concerns of the
ratepayers?

WITNESS SHANKER: Your Honor, what I'm trying to say
is that the concerns of the ratepayers are weighed continually
against all the contractual obligations of the Company. I
don't hear the Company here, nor do I hear the Commission,
insisting that they stop purchasing from Southern at 20 mils
when they could supply the power at 15 mils, even though that
would certainly help the ratepayers.

I don't hear them offering to remove thelr
facilities from rate base if they may not be needed, if they
vere prudently entered into. I don't hear them breaking theilr
contracts for coal at contract values that 1s above market.

Yes, in this specific instance there may be a higher
cost. What we're talking is, we pointed out earlier as Staff
counsel pointed out, about lesg than 1% of the hours. How

about the value from these facilities the rest of the year
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when their costs are significantly lower than the aveoided cost
or the incremental cost of the utility. No one is offering to
pay hir a premium for those periods.

I mean, all these things go hand-in-hand. If you
focus on a small segment of time, you're going to find the
time when a contractual obligation is a handicap. And if we
choose to ignore all the benefita that occur the rest of the
time, then we have a problem.

No one wants to sit here and offer the QFs -~ they
get paid more money when the incremental costs arec higher.
Certainly, these people are willing to honor their contracts
then.

Q (By Mr. Sasso) I'm not sure I got a direct answer tc
my question. In your deposition you were askeC the question
at Page S4: "If FPC could identify a course of action that
would result in greater cost te the ratepayers but would avoid
the need for curtailments, is it your view that FPC is
required to take that action?®

Answar, "Yes."

A Yes.

Q You stand by that answer?

A Yes. For that period of time, absolutely. And if
we're talking about this seven-tenths of a percent of the time
that FPC has to incur cost to honor its obligations, yes, I'm

firmly behind that.
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Q All right. Now, again, with respect to unit
commitment, you would acknowledge that even using your
one-week planning horizon, that Florida Power can't get around
forecasting what its needs will be that coming week; is that
right?

A Certainly.

Q And T think we've discussed that this is not an
exact science.

A That's correct.

Q And you would concede that there must be room for
the exercise of judgment and discretion by Florida Power's
operators and dispatchers?

A I think if it's neutral with an intent to its
obligations, absolutely.

Q Okay. And, in fact, when we're evaluating even
retrospectively whether a curtajlment was appropriate, we need
to use information that the utility had available to it at the
time; is that right?

A Abgolutely.

Q Okay. Now, the third area of mitigation is that you
contend that Florida Power must pursue off-system sales to
avold curtailment even if it means glving the QFs' power away
or pay!ng someone to take it; is that right?

A On the as-available calculation under those

circunmstances, the negative avoided cost, what your own
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calculations are telling you is to keep from shutting down a
unit, you‘d be better off paying someone to take the power.
And that's exactly what's going on here. It's not
understanding what your marginal costs are.

Q So there would be situations where you would contend
we should give away the QFs' power in order to avoid
curtajilment; is that right?

A I said, logically. That's the extreme point. What
I said as a practical matter is -- and your own witnesses here
testified today —-- there are lots of opportunities to sell
between your incorractly calculated marginal cost that you put

at 15 mils and the true marginal cost that is, at most, zero.

Q Okay.
A I mean, this is fundamental to this. You -~ and I
mean you as FPC -~ don't understand what your marginal costs

are. Mr. Harper reads off a }list. And go to this situation
here.

Assume for a moment that the must-run is 2,200 and
the load is 2,200. Mr. Harper would look at that last 200
negawatts and give you that 14 or 15 mil number, so that's the
last 200 megawatts meeting my own requirements. That's the
ags~available rate, and that's what it's worth.

If load dropped 200 megawatts, generation stayed the
same. You have 200 megawatte of surplue, no use for it at

all. Mr. Harper looks on his table and comes up with the same
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value.

Is it conceivable that you go from having a
perfactly balanced system with 2,200 of demand and generation
to a system where you have 2,200 megawatts of generation and
2,000 negawatts of load and 200 megawatts of surplus power,
and you conclude that the last 200 megawatts are worth exactly
the same thing. It's just silly.

Q Now, I think you said the extreme case was giving
away the power, but isn't the extreme case your contention
that we ought to pay somebody to take that power?

A I think as a matter of theory, yes.

Q okay.

A I think, as a practical matter, we can all mitigate
by getting this power sold, like the Carter Dam exanmple.

We're talking about the lowest, I think, Mr. Harpur ever
thought he saw it was a little less than 10. KNo one is asking
as a practical matter for you to do anything other than to get
this power out and offer it at a lower price. See what
happens.

CHATRMAN CLARK: Mr. Shanker, sometimes you talk too
fast for me.

WITNESS SHANKER: I'm sorry.

CHAIRMAN CLARK: If you would slow down, that would
be helpful.

WITNESS SHANKER: I'm sorry.
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CHATRMAN CLARK: Since I've interrupted, I
understand in your deposition that you were asked whether you
could come up with a situation where you would meet the
requirements of curtailments that you could, in fact, curtail.
And I understand you were not asked to pursue that.

WITNESS SHANKER: That's correct.

CHAIRMAN CLARK: I'm asking you to pursue it now.
I'm trying to figure out under what circumstances, given all
these alternatives, that there would ever be a necessity of
curtailment under your reading of PURPA.

WITNESS SHANKER: Let's take a real simpleminded
cne. Let's assume the only things operating were Crystal
River 3 and there was 100 megawatts of qualifying facilities
and was being paid at that point in time applicable
as—-available rates, and so there's 900 megawatts of load; and
the load drops. Obviously everything's been done that's
possible at that stage if they couldn't make a sale, and they
shut off the QF. That makes 1t failrly clear that there are
extreme points when it has to work.

This is an empirical standard. And as we go further
up the scale of having more utility facilities on line and
having more options to sell, it gets more difficult. And,
certairly, I guess in that same situation, Madam Chairman,
think about the Southern purchase in that same situation.

You're down there with, I guess it's 132 megawatts
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minimun. And Crystal River 3 and 132 megawatts of the
Southern purchase, forget QFs at the moment, and the load goes
below it. 1Is the Company going to break its contract there?
Well, yvyeah. There’'s a point logiczlly at which it does.

The difficulty I'm having is I view these contracts
as having firm must-take obligations, that the Company should
start by planning how to honor and then working around then,
just like it does the Southern purchase. And that may lead to
some difficulties sometimes, but they get a lot of 30-year
benefits out of these deals as well.

And the Company appears to start from the view that
it's no big deal. I get into a box; I'll turn them off. And
it's that hierarchy of the obligation that's what's at stake
and what's at play here.

CHAIRMAN CLARK: Then let me see if I understand it.
What you're suggesting is the only time that you could come
into a legitimate curtailment situation is when you would have
to curtail baseload units?

WITNESS SHANKER: That's correct. I mean, I think
that's a starting point as clearly --

CHAIRMAN CLARK: To the extent you have firm
purchases from other utilities, you have to interrupt those
and provide for the QFs.

WITNESS SHANKER: I think that one of these charts

here sort of suggests that's pretty clearly what FERC's intent
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was,

CHAIRMAN CLARK: Well, I guess that sort of gets to
By question. If that were what FERC was intending, why didn't
they say that?

WITNESS SHANKER: There's two things that I think
fairly clearly suggest that they did. The first -- I'm sorry,
I don't know which one of these says that.

CHAIRMAN CLARK: Well, I read it. This one. 1I'm
not sure -- if that one says it, I've missed it.

WITNESS SHANKER: Okay. The Commission observes
that in general -- well, I guess one comment I had noted that
with respect to all requirements co-ops, any impairments of
the obligation to obtain all the cocperatives' requirements
from generation and transmission cooperative, might affect
whatever. The Commission observes -- so they're saying a
co-op has a full requirements obligation.

I don't know if you have full requirements, the
custorers here; but someone has a contract with Florida Power
Corp that says "I will buy all of my power from Florida Power
Corp." That's fairly explicit. Take all my requirements.

What the Commission does, the Commission cbserves in
general that if permitted such contractual provisions, that if
it permitted such contractual provisions to override thae
obligation to purchase fronm qualifying facilities, these

contractual devices might be used tc hinder the development of
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cogeneration and small power production. The Commission
believes that the mandate of PURPA, to encourage cogeneration
in semall power production, requires that obligations to
purchase under this provision supersede contractual
restrictions on a utility's ability to obtain energy or
capacity from a gqualifying facility.

CHAIRMAN CLARK: Well, that's what my problem was.
I didn't see some of the missing --

Is what they are saying is you have to be a full
requirements customer in order --

WITNESS SHANKER: This provision talked about it.
So they're saying you have a contract. They say, "Hey,
PURPA's obllgation to purchase supersedes this other
contract.? That's one instance.

If you go into the legislative history in the drafts
of the regulation, you see very clearly another example. In
the original rules, the language -~ and I'm paraphrasing
now -- stated that you could curtail when purchases -- you
could curtail when but for the gqualifying facilities'
generation, the cost of generation and purchases from other
utilities would be higher.

In the final language they explicitly drop the end
purchases, and they only refer to operational circumstances
and the cost impacts with respect to generation, period.

CHAIRMAN CLARK: Okay. So you're saying operational
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circumstances limit it to their units.

WITNESS SHANKER: Thelr units. And I think that's
what you've got, I believe, from either -- Mr. Southwick, when
he sajd if your purchases change, then the prices change for
the purchases, but your unit's output stayed the same; there
couldn’t be operational circumstances. And that's what I'm
talking about here, is that you ought to fully explore a way
of getting rid of the surplus under proper pricing, and then
you don't have to change the operations of your units., If you
don't have to change the operation of your units, you can't
have operational circumstances.

CHAIRMAN CLARK: Okay.

This is probably a good time to take a break. We
have been going for a little bit more than an hour and-a-half,
50 we'll break until quarter after.

{(Brief recess.)

Q (By Mr. Sasso) Let's just spend a moment on the
passage from the preamble that you mentioned, and then I1It'4
like to get back to talking about the mitigation efforts you
would require.

A I'm sorry, which passage now?

Q The passage that involved the statement of FERC's
concern about conctracts that might interfere with

cogeneration.
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A Yes.

Q The passage involves a situation where utilities may
be contractually cbligated to purchase all of their
requirements from a wholesale supplier; is that correct?

A Yes.

Q And that would totally obliterate the purchase
obligation under PURPA; is that right?

A That's why -- and it's also the most restrictive
contract provision that I could imagine that they were wiliing
to overturn which was one that said very simply, "You will buy
all from X.*

And the Commissjion said, "No, that doesn't apply
here.”

Q Now, let's talk about off-system sales. We were on
the subject of off-system sales as your third mitigation
requiresent. And I believe we covered the fact that you would
agree that Florida Power Corporation -- you would contend that
Florida Power Corporation should either give away QF power or
even pay somebody to take it in order to avoid a curtailment;
is that right?

A I think that's a mischaracterization. I said,
logically, as a matter of theory, that!e what the company's
own calculation of negative avoided cost means. It says that
the Company would be better off giving that power away rather

than curtailiing a unit.
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I said "as a practical matter.® And in testimony
completely supported by the Company's own witnesses, there is
an active market there and one that is viable at rates well
above that, and that the Company ought te be participating in.
I think we want through the example.

Q All right. I think you've answered my question.

A Yes.

Q And I would ask of you the same courtesy that Mr.
McGlothlin asked of his witness, which is that you limit your
answer to my question, and counsel for your clients will have
the opportunity to ask you to explain on redirect.

A All right.

Q Thank you.

Now, do I understand it, that with respect to your
contention, that Florida Power should seil excess »nergy at
some price egual to zero or above in order to avoid
curtaiiments. Now, with respect to that contention, you are
assuming that QFs will be paid some positive number for the
energy they supply to Florida Power; isn't that right?

A Actually, as a technical point, the calculation
would bae freestanding of what the QFs would be paid. I mean,
like you wouldn't pay Southern the same amount as you sold
other power for. You wouldn't pay any specific unit the same
amount you sold the power for. All of the resources on the

system at that peoint in time are essentially system~firm
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resources.

As a mechanical issue, it is, I think, the most
appropriate that that sale price become the as-available rate
and that may have some implications for things that get priced
as if they were marginal, not because they are marginal.

Q Okay. 8o you're suggesting, to take an example, we
had 200 megawatts of excess energy and that that was equal to
the amcunt of energy being supplied to us by the QFs and we
were able to sell that $2 a megawatt, that we ought to pay the
QFs $2 a megawatt; is that right?

a No. What I said -- and let's be explicit about
it -- is the syetem has 200 megawatts of excess generation.
That'e the first step. And then you sell it.

And let's assume you do get $2 for it. Then, as a
completely separate procass, it's a matter of contract to see
who gets what payments and if any specific payments are
related to that rate.

Q Okay. Are you familiar with this Commission's rulas
on calculating as-available cost?

A Yes, I anm.

Q You're familiar with Rule 25-17.0825(2){a)?

A (2)(a)? I'm hesitating because I think I have the
second page that says (2)(a), but I don't have the front part.

25-17.0825 Section (2)(a), correct.

Q Paren (2), Paren (a)?
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A Paren (2), Paren (a), yes.

Q And that rule requires that as-availabla cost be
calculated, guote, "before the sale of interchange energy."®
Do you see that?

A I know it's there. I'm sorry, I just can't find
the -- I just can't f£ind the line. Can you count up from the
bottom or something? I'm just not finding the text.

Q It's in the very first sentence of Section (2)(a)

A I'm sorry, in the very first sentence. I was
looking farther down. Yes.

Q Okay. See that?

A Yes.

o] So under this Commission's rules, we would calculate
the price that we're paying QFs and the cost of that energy
before any interchange sales are made; 1is that right?

A That's how the rule would be read here. 1It's the
avolided cost, marginal cost, at that point in time. That's
corract.

Q And that's what it would cost Florida Power
Corporation if this rule was applied to acquire that excess
energy block from the QFe; is that right?

A If Florida Power was making payments at as-available
rates, that would be correct.

Q Okay. 8o we would -- let's say, we'd be paying the

QFs $18 as an as-avajilable rate for that block of energy, and
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we sell it for $2. And you would contend that Florida Power
ought to absorb that difference?

A Ro. What I would contend is -- you still don't get
it -- the as-available rate is being calculated incorrectly
there. We go back to this example.

Your situation was the 200 megawatts. Your
situation was saying when the load is 2,200 and there's 2,000
megawatts of Company resourcese and 200 megawatts of qualifying
facilities, you calculate the as~available rate just like
this. 1It's the incremental cost of the Company producing from
2,000 to 2,200. That's how you calculate as-available.

The loads drops to 2,000. We now hava 200 excess.
You say it's exactly the same thing. You say the amount of
producing 200 megawatts of excess when you're at your must-run
with 200 is exactly the same price in value as if it was
matched by generation and load; and it's just not true.

And this is the heart of the problem. You're
calculating the as-avajlable rate line when you have a
surplus.

Q All right. Let's talk about that. Can we both work
off the this mike you think?

All right. Just to be clear what this illustrated,
I believe Mr. Presnell created this exhibit and asked
Mr. Harper about it. And he asked Mr. Harper to assume that

Florida Power had 2,200 megawatts of generating capacity; is
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that right?

A Including qualifying facilities.

Q Well, I don't remember that he said anything about
qualifying facilities.

A Well, I do.

Q Okay. Well, 2,200, let's do it in a way then that
makes this explicit. ILet's take an example where our load is
2,000 megawatts, and Florida Power Corporation is producing
2,000 megawatts on its own system?

A Including QFs?

Q Ro. And QFs are producing another 200 megawatts.

>

Those are firm QFs?
Firm QFs.
Well, then Florida —-

Let me finish my gquestion.

» 0O » 0

Okay.

0 Now, in this hypothetical Florida Power Corporation
is capable of meeting load with its own units. And let's
suppose this 1s its minimum generating level. It's got its
baseload units meeting 2,000 in load. OKay? And the excess
generation can be accounted for by QFs at 200 megawatts.

MR. McGLOTHLIN: I'm going to pose an objection to
the question because it's an improper hypothetical that
assumes the firm QFs are incremental to the system load.

A Exactly what my point was going to ba.
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Why don't we assume that 200 megawatte of the
Crystal River 4 unit are excess and the QFs are at the bottom
of the stack there. This is the heart of the whole
discussion.

I start from, these are firm obligations that you
ought to honor just like your must-runs. You think you can
shut them off, so you might as well put them at the last
marginal unit.

Q (By Mr. Sasso) 1Isn't that what this proceeding is
all about, whether --

CHAIRMAN CLARK: Let me just interrupt you for a
minute.

MR. BASSO: I'm sorry.

CHAYRMAN CLARK: Mr. McGlothlin posed an objection,
but his witness went ahead and answered. 1 have to say, I
thought it was you speaking.

He's answered the question. Do you want to do
anything further? It seems to me that you can correct it on
redirect if you choose to.

MR. McCGLOTHLIN: Well, as a matter of fact, I think
the answer was in terms of a more correct question, so I'm
satisfied with the status of the record.

WITNESS SHANKER: I'm sorry, Your Honor.

Q (By Mr. Sasso) I mean, isn't that what this

proceeding is all about to determine whether we should prefer
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baseload operation or QF cperation?

A No. I think the proceeding is about whether you
honor your contractual commitments and operate your systenm
consistent with those contractual commitments and that you
don't prejudge the situation by assuming a priori, as you just
did, that you can turn off those facilities.

There's a burden of proof here. Show the
operatiocnal circumstances, show the negative aveided cost,
show that you mitigate. I mean, this hypothetical says where
the Company is coming from. Let's start by assuming that the
last 200 megawatts are the QFs.

{Simultaneous conversation.)

MR. SASS0: I think you have answered the question.

MR. McGLOTHLIN: Just a minute. Excuse me, counsel,
I ask for soma courtesy. I would like for courtesy with
regpect to the witness' ability to finish his question. This
has happened several times, and I'd like a direction to that
effact.

MR. SASSO: May I address that, Chairman Clark?

CHAYRMAN CLARK: Just a minute. Just a minute. You
both have been gullty of interrupting each other.

As of you, Mr. McGlothlin, when they were trying to
sort things out. Both of you owe a courtesy to each other,
but more importantly to the court reporter.

Go ahead.
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A And I guess what I was trying to say is this is the
hypothetical here or the description is exactly what the
problem is. It starts from the presumption that the last
units on the system, even though they are equally firm, are
the QFs.

They may in certain circumstances be priced as if
they were marginal, but they are not marginal. They are firm
system resources just llke everything else here. And if you
start from that assumption, you work around to find out how to
avoid curtailing them, not assume that you can and then not
honor the situation, and to start from the fact that you can
turn then off.

Q (By Mr. Sasso) All right., Let's talk about the
preamble in this regard. The FERC preamble talks ab-ut a
situation where a utility is faced with the choice between
curtailing QFe or cycling off a baseload unit with certain
consequences; isn't that right?

A That's cerrect.

Q So the FERC preamble directs us to compare the cost
associated with curtailing those QFs and the cost of operating
with them; isn't that right?

A That's different from assuming they're the marginal
resources in terms of the pricing, which is where we started
the example.

Q And you would resolve that impasse, as it ware, as
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to which generation source gets preference on the basis of
your conclusion that these contracts are must~-take; is that
right?

A They're must-take contracts with the limitation that
if you mitigate, if you show operational circumstances, if you
prove negative avolded cost, then you can curtail and undo
that obligation. You start from the obligations existing.

And I think I want to point ocut that while we wound
up here, I think the guestion bagan with a discussion of how
do you price. And I'm happy to go back to that if you want
it. I don't know if we answered that gquestion to begin with,

Q I think we have a disagreement in how you price,
which may be resclved by a reading and implementation of the
Commission's rules.

a Well ~-

Q There isn't a question pending.

A Okay.

Q Now, as I understand it, you would justify a
situation where Florida Power gives away excess energy or
sells it at a very, very low cost or price even if that has an
adverse impact on the ratepayera, based on the position that
we must take the long view of the benefits of this 20-year
contract; is that right?

A I don't think I stated it that way. I think the

comment is: In a very short period of time the price may
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be -- paid to the QFs might be higher than the clearing price
for surplus energy. It may or may not be. It depends on how
we implement the rule.

Similarly the price paid to Southern might be higher
than the marginal cost. Similarly the prices paid for other
firm contractual obligaticns, such as contract coal, might be
higher.

The point is that at that ingtant in time, as we
pointed out before, we're talking about .7% of the time this
situation may exist where the cost for this power could be
higher; not must be higher, could be higher. And the other
99.25% of the time you're paying them exactly what the
marginal cost is or less than what the marginal cost is and
you're getting significant benefits. That's the tr»deoffs
that are going on here.

Q So just to be clear that we are on the same page
here, you would agree that there are certain circumstances at
least where we are paying the QFs, evan under your pricing
mechanism, where we are paying them more than we're getting
for the energy we're selling?

A I think I said that that's a possibility. And in
this example, the most frequent that it would cccur would be
-7, whatever Staff counsel pointed out was the percentage
where it might happen, not where it will happen, but where it

might happen. And the rest of the time, by definition, it's

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

612

either clearing at the right price or you're getting in excess
of the benefits of the price that's being paid.

Q Okay. &and that .7% of the times involved situations
where we've curtailed to avoid that; is that right?

A Improperly, I think, and that we'll get into that.
That's correct.

Q Okay. And it's your view that Florida Power ought
to accept an adverse consequence that .7% of the time, and the
ratepayers ought to accept it because over the long haul in a
20-year contract they're going to get benefits?

A My testimony is you ought to honor vour contracts
and that that's what the value is. And we go through this
over and over again. You are not offering when the value is
higher than the contractual amounts to pay anybody a premiunm.
I don't f£ind it earthshaking that some small portion of the
time you might say, "Geez, I might be better off if +his one
small instant I didn't honor the contract.” But the world
doesn't work that way.

I guess we're over here, with this example the FERC
was talking about. Let's assume that half the time the
aveoided cost of energy was 10 cents, and the other half of the
time it was zero, or let's say even nagative, a teeny-weeny
bit negative. And on average it came out to five cents, and
your contract saye you've got five cents.

Well, going into this contract half the time, not
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three quarters of a percent, but half the time, the utility

could stand up and say, "Your Honors, we're paying them five
cents and the avoided cost is zerc; isn't this an ocutrage?®

And the other half of the time when it'!'s 10 cents and yocu're
only paying thes five were met with silence. That's what's

going on here.

Q You accept the principle that a utility under PURPA
is obligated to pay QFs no more than their avoided costs; is
that right?

A As estimated over the term of the agreement. 2And I
think that again I would refer the Commission to Commissioner
Mohler, Chairman Mohler‘'s comments at FERC in the recent NYSEG
decision. 8She was rather outspoken about the false
interpretation of the utility attempting to say that avoided
cost in any instance being exceeded was a violation of a
QF-related contract.

Q All right. Now, I believe in your depos.ition you
refer to these occasions where the Company may have to accept
adveree conseguences and the ratepayers may have to accept
adveree consequences as occasional blips in the 1life of this
20-year contract, is that right? Something like that?

A I think I said I started from the notion you honor
the obligation of the contract. And that like many contracts,
there's an ebb and flow of the relationship. And there's

henefits for both parties. And sometimes they are greater on
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one side, and scmetimes they are greater on the other.

The whole point was that you estimated the values,
you came before the Commission, you said they were prudent,
and we are here with then.

Q Okay. But you would concede -- I believe you
conceded in response to Chairman Clark's question that where
Florida Power Corporation is able to demonstrate that it's met
all of your conditions for curtailment, that it could curtall;
is that right?

A If you go through the process I described, I accept
that. That's correct,

Q And Florida Power, if it met all your conditions,
could curtail for a period of, say, 10 hours; is that right?

A I think if we go through all these conditions under
the types of contracts we're talking about here in .ayments,
yes, that's possibla.

Q But 10 hours is just a blip in the life of a 20-year
contract, is it not?

A If all the other conditions are nmet, that's correct.
The point is it's when those conditions are not met and that
there's a firm purchase obligatjion and that there is no
negative avoided cost and there is no mitigation, you can't
undo it. That's correct.

Q 8o you would agree that when the Commission

determines what conditions have to be met in order for us to
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invoke the curtailment rule, that we could curtall for a
period of several hours, even though we have a 20-year
contract with these QFs; is that right?

A If you go through and show that you cannot wmake
additional sales, you could not have made additional sales,
you could not have committed the system differently, that you
had no other altermatives with respect to your purchase
agreements, and you didn’t undo or for those periods suspend
your purchases, and you had no other way of behaving, then,
yes, you could curtail.

Q Now, with respect to these off~system sales again,
let's talk about the opportunities that Florida Power may have
to make cff~system sales.

You would agree that low-load perlods occur
typically during times of the year where the weather is mild;
is that right?

A That 's my understanding here. That's correct.

Q And during those times neighboring utilities may
also be experiencing these weather conditions and low loads;
1s that right?

A That is correct.

Q Okay. And they may not want to buy Florida Power's
excess energy; is that right?

A Now, that's where we may differ. That they may not?

I guess is it feasible, yves.
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But, empirically, the only example that's been in
the records so far, I think, was with Mr. Presnell's
discussion where he showed that through the curtailment
period, one of the utilities, I guess it was TECO, was selling
200 megawatts. So somebody was buying. FPlorida Power &
Light, I guess, was in that example.

Q Now, you also talked a bit about the New York Power
pool arrangement and the practice of selling energy within
that pool. It is true, is it not, that in a situation where a
utility is selling at dunp-energy prices, that is considered
to be a penalty situation in this New York Power pool
arrangement?

A I don't consider it to be a penalty.

Q You haven’t heard that term?

A They may consider it to be a penalty. 1It's the
economic arrangement they're in by being in a surplus
situation that they were not able to cope with otherwise; the
price ig zaero.

Q You haven't heard the proposition that these
utilities are being penalized to discourage overgeneration in
some way?

A Well, certainly, the economic impact on them 1s not
desirable, so there's no incentive. I assume no one purposely
plans to be in surplus, so if you want to call that a penalty,

sure.
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Q And the eccnomic impact on the ratepayers is
undesirable also?

A In the way they're pricing in that situation, it may
or may not be. Because of the split saving sale, you really
wouldn't know.

Q Okay. Now, the last type of mitigation that you
contend that Florida Power should pursue involves retail
pricing; is that right?

A That's correct.

Q Okay. And you contend that Florida Power must
modify its retail pricing to encourage users to take more
pover during low-load periods; is that right?

A I said they should look at that. And as I'm awvare
now, in the rebuttal testimony it was proffered by the Company
that they did look at that and it wouldn't work. Those
materials weren't provided in discovery that the Company was
looking at that to avoid low loads, so I don't know if they
did a good job. And I agree with their conclusion or maybe
they should keep looking.

Q Okay. That's something that Florida Power has
indicated that it has taken the initiative to look at; is that
right?

a It said it took the initiative. But we never, in
the discovery process, were provided with any information

about that.
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Q Okay. But you would submit that Florida Power is
obligated to attempt to atructure retail pricing, if at all
possible, in order to avoid curtailment; is that right?

A That's right. I think they should look at trying to
create a situation where there is a short-term incentive on
the order of the week or whatever we're talking about for
someone to increase their load during the light-loading
periods.

Q And you believe that Florida Power is obligated to
pursue that mitigation effort as a precondition to curtailing
under the FERC rule; is that right?

A I would think that they would have to explore it.

If they concluded that they couldn't do it, then they can't do
it. If they concluded they could do it, then I'd say that
they really should and that that would be a precor.iition.

Q But you would recognize, of course, that FERC has no
jurisdiction over retail sales?

A Interesting question. I think generically it
doean't. &As this Commission may be aware, there are issues
with respect to PURPA where there are directives as to how
retajl rates should be designed for sales to qualifying
facilitles and properties of those rates.

And I guess it's the industrial cogenerator's case
here where the Commlgsion, at least initially, was overturned

by FERC with respect to retail rate design under PURPA. And
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then later, I guess it édled somehow, but --

So, in general, they don't. But under limited
circumstances, it appears they do have something to say about
retail rates in this general area.

Q Okay. You can't point to any specific language in
Rule 304(f) that indicates an effort by FERC to exercise
jurisdiction over retail rates, can you?

A That isn‘'t what you asked me. I think you asked if
FERC had jurisdiction over retail rates, and I was answering
that under PURPA, I believe, they clearly smet forth guidelines
for certain retail rates.

Now, with your second question, I believe you're
saying, "Can I point to that in 304(£f)."™ And the answer is,
“No, I cannot.®”

Q Now, lastly, you criticiza the manner in which
Florida Power has calculated avoided cost; is that right?

A I'm sorry, we are out of mitigation now?

Q We're out of mitigation. I think wa've covered all
four of your mitigation steps.

A That's correct. I'm sorry.

Q And, lastly, you criticize the manner in which
Florida Power calculates avoided cost?

A Yes, in the negative avoided-cost calculation. I'm
sorry, that's what threw me for a second,

Q Okay. You would go so far as to suggest that we
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ought to calculate avoided cost over the 20-year contract
tern; is that right?

A My comment, I believe that when you have long-term
fixed price payments, such as the example I gave the five
cents averaged over 20 years, there may be an argument that
the right with-and-without calculation effectively is the
length of the contract. That isn't what 1 was recommending
here.

o] Okay. RAgain, I think it's pretty evident that your
whole testimony is based on your view that these QF contracts
are must-take obligations; is that right?

A It starts from the presumption that the Company
entered into an agreement to buy firm must-take power from the
gqualifying facilitles. And the Company's behavior, as much as
it has already been manifest in terms of its own efforts to
mitigate, should be that you honor that obligation and work
backwards from there, not assume you can turn it off and stop
whenever it's convenient.

Q Now, you would agree --

COMMISSIONER GARCIA: I want to go back to that, and
I don't want you to get off and veer off, because you were
there. That is at all costs? In other words, we should honor
that contract at all costs --

WITNESS SHANKER: No.

COMMISSIONER GARCIA: -- even if it hurts —--
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I know you've got your 16 qualifiers on when and why
and how to curtail which hardly ever would take effect if we
look at them strictly the way you're explaining them.

But my question is: 1Is that contractual obligation
more lmportant than the ratepayer of Florida and the financial
health of the infrastructure that the ratepayers have paid?

WITNESS SHANKER: I think as a logical exercise, the
negative avoided cost set the iimit on that. And what we've
baen talking about here, I think, as the examples ycu show are
$2,000 and $3,000 kind of incidents so, logically, that's the
numbars we're dealing with. So up to that limit, yes. But
the answer is, "Yes, you ought to attempt to mitigate.®

I think I discussed in my deposition that you're
getting -- you're asking me what's the standards for their
behavior with respect to contracts, and that I don't want to
testify about. I think that's a legal matter, you know, these
best efforts or reasonable efforts or cost-effective efforts.
But that they have to do something and that the standard
appears to be If you don't get at negative-avoided cost,
they've got to keep going, the answer is, yes, they do.

Q (By Mr. Sasso) Now, 1f we were to lock at the
provisions of these negotiated contracts, you would agree with
me that we can't find any express terms in the provisions of
these negotlated contracts that purport to limit our

curtailment rights under the FERC rule or the P3C rule,
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correct?

A Cther than to limit them to that rule.

Q Pardon me?

A I mean, the limitation is that you get whatever that
rule would provide. I think we started from the presumption
here that the rule applies. But we all want to agree what the
rule means and what is the standard by which you can determine
that the rule is applicable.

Q But you would agree that there is nothing in the
express terms of the contract that purport to limit the
operation of that rule; is that correct?

A I mean, what we're here discussing is the limits of
the operatien of that rule. Maybe I'm missing something.

Q Well, I just want to be clear that you can't point
to any express provision of the negotiated contrezzts that in
turn purports to take away curtailment rights?

A Maybe I don't understand.

I mean, my testimony 1s that that contract reference
says you have curtailment rights with respect to those rules.

Q Right.

a And my testimony is with respect to the scope of
those rights under that rulas.

Q Okay. Now, let's just put that provision aside
because you and I will disagree fundamentally over what that

means. Putting that provision aside, you would agree there
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are no other provisions in this contract that you would point
to, to claim that they purport to limit Florida Power's
curtajlment rightg under the FERC's rule or the Public Service
Commission's rule; is that correct.

A So, we pretend that that contract provigion doesn't
exist,

Q No. We're just going to put it to one side. And
I'm agking you: Are there any other provisions in this
contract?

A Well, if the rest of the contract doesn't speak to
it, I quess I might say the rule doesn't apply.

Q Now, you're basing your opinion about the sanctity
of these firm contracts in very important part on this excerpt
that you've taken from the preamble to the FERC's rule; is
that right?

A That's right. cCertainly that's part of the
testimony; that you have to honor the obligation of these
nondispatchable contracts.

Q Now, let's consider the comments that FERC received
prior to finalizing the rule. You've attached a summary of
those comments to your testimony; is that right?

A That's correct.

Q Okay. ©Now, it‘s RIS~5; ie that correct?

A I've got to look.

Yes. And it's a portion of the total summary of
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comments,

Q The portion that you believe to be pertinent; is
that right?

A Yes.

Q Okay. Now, you would agree at Page 7 of that
exhibit there's reference to comments received from two Public
Service Commissions about this contract issue; is that right?

MR. MCGLOTHLIN: Excuse me, could I have a page
reference for that?

MR. SABSBS80: Page 7 of 7 of RJIS-5.

MR. McGLOTHLIN: Thank you.

A Yas.

Q {By Mr. Sassoc) And the summary states that one
comnent here, quote, suggests that this section be amended to

make it clear that it does not override existing contracts; is

that right?
A Yes.
Q And you would agree that your client's contracts

were not in existence at the time FERC enacted its rule; {is
that correct?

A Yas.

Q Okay. And the second comments suggested adding very
specific language to the FERC rule; is that right? and, in
fact, I'll quote it, they wanted to add the phrase "Capacity

and energy purchases which result from a legally enforceable
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1] obligation for firm power deliveries are not subject to option
2l| by the utility of not purchasing such electricity during such
3 periods identified by the state regulatory authority". Did I
4 read that accurately?

5 A That's correct.

6 Q Ckay. That's the language of the second comment it
7 wanted FERC to adopt; is that right?

8 A That's correct.

9 Q And, of course, FERC didn't adopt that language,

10} didn't include that in 304(f).

11 A Right. They stated other things that, I believe,
12§ we've gone through quite a bit with respect to not overriding

13§} other contractual obligations.

14 Q Correct, in the preamble.
15 A In the preamble.
16 Q And, in fact, the final Rule 304 (f) provides for

17§ curtailment of, quote, “energy or capacity¥; is that right?

18 A I think we had this discussion previously as well.
19 Q Right.

20 A And ny answer stands as it was before.

22 MR. SASSC: Just take a moment, pleasa.

22 That's all I have Chairman Clark.

23 CHATRMAN CLARK: Redirect?

24 REDIRECT EXAMINATION

251 BY MR. McGLOTHLIN:
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Q Dr. Shanker, counsel referred you to the portion of
the conference report in which the statement about ratepayers
not subsidizing QFs here. Do you recall that exchange?

A Yes.

Q What time frame do you beliave the conferees had in
mind when they made that statement?

A I think it's very clear from the regulations that
the interpretation FERC gave to that was that a contract, that
is for the entirety of the contract, that the expectant
paymente at avoided cost not exceed the estimated avoided
costs over the term of the contract.

So I think it was clear that they visualized
levelizing front-end loading, periods when the payments would
be higher or lower than avoided cost, but that over the term
of the contract, the expected payments would be at avoeided
cost.

Q He also referred you to the notice of proposed
rulemaking, Page 8 of 16, at which there was an illustration
of a low load situation and observation about the possible
subsidy by the ratepayers. Do you recall that reference?

A Yes.

Q And in your response you mentioned that the
reference did not take into contract the long-term protection
of a long-term contract. Would you explain what you meant by

your answer?
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A Well, it's again the same phenomena that, I think,
FERC added the clariflcation of this chart in full recognition
that there would be periods of time when the value of power
would be worth less and sometimes when it would be worth more.
And that a reasonable contract might give you an average
payment over those periods, and that you weren't to ignore
that in determining the impacts of the curtajlment.

Q In one question counsel referred to the fact that
the Southern UPS contract was in place before certain QF
contracts. With respect to the comments in the preamble
regarding requirements contracts, do you know whether the
requirements contracts that were the source of worry in that
situation were in place prior to the regulation in the QF
contract that followed?

A Not only were they there prior, but they were
anticipated as a problem that someone might enter into thenm
after the fact and use the ploy of such arrangements to
circumvent the obligation. So it was anticipated that
somebody might gain the system by saying I've got this
existing obligation to purchase all my requirements.

Well, FERC said, "No, that's wrong; we supersede
that.” And they alsc said we're concerned someone might enter
into new obligations to circumvent or undo the obligation of
purchase. And they said, "No. We're going to take care of

that as well."
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CHAIRMAN CLARK: Mr. McGlothlin, may I interrupt you
for a minute?

I recall in your direct testimony you were concerned
about a preference being given to contracts for purchasing
power from other utilities as opposed from cogenerators. And
it seems to me your suggestion that they should be
curtailed -~ I took it to mean 100% before you curtailed
QFs -~ gives QF power priority. Shouldn't they just be
treated the same?

WITNESS SHANKER: I think this kind of statement and
the full text there suggests that there is a clear preference
for the QFs.

CHAJIRMAN CLARK: For the QF?

WITNESS SHANKER: For the QF. You've got to go back
and remember -~ and I think this comes from some of the other
material that's also attached to the testimony -- PURPA was
instituted as a remedial act.

CHAIRMAN CLARK: I understand all that., But let's
put that aside. Why is that clear?

WITNESS SHANKER: It is a legislated preference from
the Congress of the United States, and the Congress is the
arbiter of many preferences for a number of things, from tax
incentives to purchases of power, and this is one of those
preferences.

CHAIRMAN CLARK: Okay. Let's assume PURPA gave no
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preference. What would be the fair thing to do? Treat all
firm purchases the sanme?

WITNESS SHANKER: I think that the fair thing to do,
and I think the New York Commission did it explicitly, is to
recognize that you have to preempt those other purchases
first.

CHAIRMAN CLARK: What other purchases?

WITNESS SHANKER: The purchase from the Southern
Company in this instant first. That those get bumped first.
That there is a hierarchy, and that's a result of this
congressionally mandated prefarence.

CHAIRMAN CLARK: All right. I asked you to put that
aside.

WITNESS SHANKER: Oh, I'm sorry. I misunderstood.

CHAIRMAN CLARK: If we didn't have PURPA and
everybody were just treated nondiscriminatorily, how would you
go about dealing with curtailment?

WITNESS SHANKER: I'm sorry, I understand the
question better now. So we have four or five utility
purchases all floating out there -- and not to be too
argumentative, let's assume they all have the same contract
language. Because, I mean, the first thing I did, I looked to
the contracts.

CHAIRMAN CLARK: I would agree with you. You'd lock

to the individual --
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WITNESS SHANKER: Okay.

CHATRMAN CLARK: But assume they're all for firm
purchases.

WITNESS SHANKER: They're all for firm purchases.

CHAIRMAN CLARK: And all for must-take, because you
described these contracts as must-take.

WITNESS SHANKER: That beconmes a real quandry. I
think that if the contracts themselves weren't helpful you
certainly might think about taking the most expensive one out
first. But I'm not so sure you can do that. I think now you
are getting into things that are really contract and
commercial law, where you can go to the Florida precedence
about such situations. I don't know how you resolve it. If
there were no contractual limitations, certainly rationally
would be to do it by price.

But I guess, you know, one example that I have
thought of here is let’s assume that instead of thase 2,000
megawvatts you have 2,100 megawatt must-run contracts from
other utilities. The first question is which one is at the
margin? Okay. And I think it's clear we don't know, it's a
system requiremant.

The next question 1s, well, which do I bump? And
nov you're getting into contract law.

CHAIRMAN CLARK: It wouldn't be fair to do it pro

rata?
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WITNESS SHANKER: It might be. 1 mean, if I was the
purchaser, I would sure want to look at if I had the right to
do it by price. If I didn't have the right to do it by price
and it was fairly clear that I have to try to do my best to
honor all of them and do what I have to to mitigate, pro rata
would be reasonable, sure.

CHAIRMAN CLARK: OKkay. Thank you, Mr. McGlothlin.

Q (By Mr. McGlothlin) 1In response to one guestion,
you stated that it is not melf-evident that cycling all the
baselecad units would results in negative avoided costs, and
then your answer referred to the value of QF power during the
period. Would you explain what period you're referring to?

A Well, 1t would be, I think as a first cut, even in
the Company's eyes, the period is the curtailment period. I
think in terms of both Mr. Slater and myself, .t's the value
of the QF power over a longer period, more appropriately, a
week. But it's still, I guess, the heart of what I'm saying
is the Company is suggesting that it's self-evident that it's
negative, and that's just not true. 1It's an empirical
calculation. Even for periocds as short as the Company's
curtailment calculation, I think Mr. Slater is going to
testify about what those results are and whether or not even
by their atandards they are negative, and I think the answer
is no.

Q With response to the New York power pool
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1} transactions in which certain sales of utilities in surplus

2} are based on the selling price of zero, you said that those

31 sales may or may not result in adverse financial impacts

4] bacause of the split-the-savings arrangements. Would you

5} explain what you meant by that,

6 A Firast, you have the question of what's the cost of

7¢ those sales? And I think even the utilities themselves in New
8} York disagreed. Is it the average of all the units running?

9 Is it the most expensive unit running?

10 In my experience, they didn't even know what it

11§ cost, they argued among themselves. You know, theory, as

12}l we've gone through here, suggests to us the marginal cost is
13| zero so anything they get for it is positiva. But even with
14| their own accounting, if they were selling at zero and someone
15| is buying at 20 mills, they would receive 10 mills. So even
16 by their own acceounting 20 mills might be greater or less than
17§ they think it costs, It's just an empirical question.

18 Q Would that observation be relevant to transactions
19¢ that take place on the Florida energy broker at sales prices
20§ that you recommend?

21 A Certainly, if things were done on the broker, the

22| offer price, which might, I think in the worst example that

23] Mr. Harper, I think, came up with -~ maybe it was Mr.

24} Southwick -- no, it was Mr. Harper, I'm sorry =-- about 9

25f mills, that would go out at 9 mills.
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If they were selling to another utility, we saw
examples where the shared savings rates that were clearing on
the market at the time that curtailments were going on were in
excess of FPC's own estimates, incorrect estimates, of avoided
costs, marginal cost. So the split savings again in that
situation could inure to benefit.

Q There was several questions from counsel and
Commissioner Garcia regarding the role of the ratepayers in
these situations. Based upon your experience in the industry
and for various clients, Dr. Shanker, do you believe the
ratepayers have benefited from the growth and development of
the cogeneration industry?

A I think it's unguestionable that a huge shift in the
industry of everyone's costs, not just the QFs' costs, have
been associated with the competition brought about by
qualifying facilities. Be it a specific contractor or new
costs of competition, you take a look at what the utilities
said was the cost of new capital 10 or 15 years ago and you
lock at it today, you will see that on a real basis those
prices have declined. And 1 think it is unquestionably the
fact that the utilities had to face competition, and there's a
huge banefit to the ratepayere that have come from that.

Q In your opinion, is there a relationship between
what we might call the sanctity of the firm QF contracts on

the one hand and the benefits that the ratepayers raceive from

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

634

cogeneration on the other?

A I think at one stage they're independent; I mean,
you want to honor the contracts. I think that stands no
matter what. I think in general, if you want to talk about
aggregate benefits, there’s been huge aggregate benefits. So
in the aggregate sense they go hand-in-hand. But in detail, I
mean, once we're in the implementation, you honor your
contractual agreements; and that has got to be the starting
and ending point.

MR. MCGLOTHLIN: Those are all my questions.

CHATRMAN CLARK: Thank you Dr. Shanker. If I have
called you Mr. Shanker, I apologize.

WITNESS SHANKER: That's quite all right.

MR. MCGLOTHLIN: I move the admission of Composite
Exhibit 9.

CHAIRMAN CLARK: Without objection, Exhibit 9 is
admitted in the record.

(Exhibit No. 9 received in evidence.)

(Witness Shanker excused.)

- o e e

{Transcript continues in sequence in Volume 5.)
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