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AMENDED 

ASSOCIATION, INC., SUGARMILL WOODS C M C  ASSOCIATION, INC., 
CONCERNED CITIZENS OF LEHIGH ACRES, EAST COUNTY WATER CONTROL 

DISTRICT, CITRUS COUNTY BOARD OF COUNTY COMMISSIONERS, 
SPRINGHILL C M C  ASSOCIATION, INC., HIIM)EN HILLS COUNTRY CLUB 

HOMEOWNERS ASSOCIATION, CITRUS PARK HO&ZEOWNERS.ASSOCIATION 
AND THE HARBOUR WOODS C M C  ASSOCIATION 

JOINT POST-HEARING STATEMENT AND BRIEF OF MARC0 ISLAND C M C  

The Marco Island Civic Association, Inc. (“Marco Island”), Sugarmill Woods Civic 

Association, Inc. (“Sugarmill Woods”), Concerned Citizens of Lehigh Acres (“Concerned 

citizens”), East County Water Control District (“East County”), Citrus County Board of County 

Commissioners (“Citrus Count$‘), Spring Hill Civic Association, Inc. (“Spring Hill”), Hidden 

Ws Country Club Homeowners Association (“Hidden Hills”), Citrus Park Homeowners ACK 

AF4 A s s o c i a t i o n  (“Citrus Park”) and the Harbour Woods Civic Association (“Harbour Woods”), who 
AF” - 
CS F _--shall be referred to collectively as the (“Consumer Parties”) by and through their undersigned 

3 

CM!J 
CTR __- attorneys, file the following Amended Post-Hearing Statement and Brief in accordance with 

ERG ---f)rderNo. PSC-96-0821-PCO-WS entered in this docket on June 25, 1996 and Rule 25- 
I LEG __- 

L, ,,: 5 22.056(3), Florida Administrative Code. 

OPT _- 
RCP 

SE: 1-- 



Except as otherwise modified by this Post-Hearing Statement and Brief, the Consumer 

Parties adopt the positions stated in the Prehearing Order, Order No. PSC-96-0549-PHO-WS. 

ISSUE 2: 
wastewater facilities satisfactory? 

Is the value and quality of service provided by SSU at each of its water and 

Consumer Parties’ position: *Unsatisfactory as evidenced by customer complaints 

regarding 1) too much chlorine and sulphur 2) inadequate health and safety warnings, 3) forced to 

buy water purifying systems or bottled water, 4) SSU’s unsatisfactory customer response, 5) non- 

potable water 6) destructive effects of water, 7) unacceptably low pressure, among others.* 

As demonstrated by the many customer service hearings conducted in this case, customer 

dissatisfaction with this utility is epidemic. Water in many locations is reported to be undrinkable, 

ruins clothes, appliances and plumbing systems. Customer service locations have been reduced in 

the name of greater efficiencies with the result that customer access to utility personnel has been 

reduced as well. The Public Counsel is briefing this issue in some great deal as it relates to the 

“quality of service” and the Consumer Parties adopt Public Counsel’s brief on that issue. Suffice 

it to say, though, that customer comments complimentary of SSU, if any, were as scarce as hen’s 

teeth at the many customer service hearings. Few customers were happy with the quality of the 

water and customer service they obtain flom SSU and virtually none were happy with the rates 

and charges they must pay. The record of the customer service hearings is replete with the 

testimony of retirees and working class families whose water and sewer bills are now rivaling their 

electric bills and for water they are often afraid to drink. 

Harbour Woods takes the position that SSU has exceeded the legal requirements for lead 

and copper contamination at its Beacon Hills water system in Duval County Since at least late- 
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1994 and that it has not fUuy met the requirements of DEP’s educational rule requirement, to 

include placing the required warning on the bill in “large” type. Specifically, David M. Mynatt, 

Chairman of the Harbour Woods Civic Association Safe Water Committee testified about the 

recognized health hazards of lead contamination to adults and especially children. He said that the 

warning he received from SSU regarding excessive lead levels referenced “Beacon Ws” even 

though he lives in the community of Harbour Woods. He thought future warnings should be 

more specific. When he called SSU about the warning, he was told not to worry about lead 

because of the newer age of his home. He found that SSU had listed the incorrect telephone 

number for the DEP on the bill insert. Referring to the prefiled direct testimony of DEP witness 

Blanca R. Rodriguez, Mynatt noted that she had stated that the Beacon Hills plant exceeded the 

lead action levels in September 1994 and December 1994 and the Cobblestone plant exceed the 

copper action level in August of 1992, and December of 1992, and again in June, 1993, and July, 

1993. Mynatt added that Section 62-551.800, F.A.C., states that all community systems shall 

comply with the notification requirement ofRule 62-55.810(2) F.A.C. which, in turn, states that a 

community system that exceeds the lead action level based on tap samples collected in accordance 

with Section 62-551.450 F.A.C. shall provide the public education program outlined in Section 

62-551.810 F.A.C. Section 62-551.810, F.A.C. requires delivery of a public education program 

by community water systems within 60 days of exceeding the lead action level by a specific list of 

notifications, including “A: Insert notices in each customer’s water utility bill containing the 

information in 62-551.830 F.A.C, along with the foUoWing alert on the water bfl itself in 

“some homes in this community have elevated lead levels in their drinking water. Lead can 

pose a significant risk to your health. Please read the enclosed notice for firther information.“ 
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(Emphasis supplied). Mynatt stated that copies of his water bills for the months March through 

July of 1995 did not have the notice printed on them required by Section 62-551.810(2)4 which 

appeared to be a violation ofthat section. [Exhibit 60, HWCA-D1 - D5]. [Tr. - 55,641. 

Mynatt added that his Exhibit HWCA-C4 [Exhibit 601 was a copy of a notice of violation 

of public education requirements concerning the lead portion of the lead and copper rule as 

specified in Section 62-551.810(1)(2)(A)(B)(C) and @), which stated that the Beacon Hills plant 

exceeded the lead action level in October 1994, but was not reported to HRS until January 23rd 

1995; three months later. He said that the date of this notice was April 26th 1995, another three 

months after H R S  received their notice. Mynatt testified that this meant that customers of the 

Beacon Hills plant were at risk to elevated levels of lead until they received a brochure with their 

bill in 1995 for those that noticed the brochure, and longer for those that did not notice the 

brochure. [Tr. - 651. He agreed that irrespective of whether a utility can rapidly fix a lead or 

copper excedence in a system, that proper and timely education by the utility could allow 

customers to protect themselves by no longer drinking the water and, thereby, avoiding the 

ingestion of the excessive levels of lead or copper. [Tr. - 661. In response to SSU counsel, 

Mynatt rejected the notion that consuming the water with excessive lead levels was not an 

imminent health threat, stating: 

No, and 1'11 tell you why. Because according to information I've read from the 
EPA, their goal is to reduce the maximum contaminant level of lead to zero. In 
fact, one article I read recently on the Internet stated that the EPA has said there is 
no safe level of lead. Other articles I have read stated they understand that it's 
going to take time to implement strategies that will allow utilities to get down to 
zero lead. 

[Tr. - 701. 
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While SSU has shown evidence that it submitted some, if not all, of the educational 

notifications to the local media, schools, etc., it is clear that the customer notification on the bdl is 

not in LARGE PRITW as required by the rule, which requirement obviously makes the warning 

standout more to the reader than if it is of identical size to the rest of the type on the bill. SSU 

should be specifically directed to comply with this rule requirement and should be penalized for 

not complying with it in the past 

ISSUE 3: 
Commission require for any facilities that are not currently meeting Department of 
Environmental Protection standards or have unsatisfactory quality of service? 

What adjustments should be made and what corrective action should the 

Consumer Parties' position: *The Commission should require corrective action for 

facilities not meeting DEP standards, to include hll compliance with lead and copper levels and 

other pollutants and the warning and educational requirements related to them.* 

See discussion in Issue 2. 

ISSUE 4: 
Commission reduce SSU's return on equity? Ifso, by how much? 

Based on the findings as to the value and quality of SSU's service, should the 

Consumer Parties' position: *Yes. Return on equity should be reduced by 100 basis 

points for general poor quality and another 50 basis points where safe lead and copper levels were 

exceeded. * 

Section 367.081(2)(a), Florida Statutes (1995) requires the Commission to consider the 

value and quality of the company's service when setting rates. SSU's equity return should be 

reduced 100 basis points for its generally poor level of quality of service and another 50 basis 

points in calculating the rates to be charged at Beacon Hills were excessive levels of lead were 

found and where it appears that SSU failed to Mly comply with correcting lead and copper levels 
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and is-g Warnings to customers. As shown in the discussion provided in response to issue 2, 

the value and quality ofthe service provided by SSU has been wholly unsatisfactory. m e  

Commission should respond by lowering the rate setting point the Commission would othenvise 

authorize. Gulfpower Co. v. Wilson, 597 So.2d 270 (Fla. 1992) 

ISSUE 5: 
what is the appropriate sanction or remedy? 

Has there been misconduct or mismanagement on the part of SSU, and, if so, 

Consumer Parties’ Position: *SSU aggressively complained to the Governor’s Office 

(Appointing Authority) and members of the Senate (Confirming Authority) about its treatment by 

the PSC and saw these complaints directly communicated to the PSC. The activities were 

designed to coerce the PSC and deny parties due process. The case should be dismissed.* 

Lt. Governor Buddy MacKay, after being “bumed” by his apparently short association 

with SSU, described the utility in terms consistent with those voiced by many SSU customers 

throughout the state at customer service hearings. In his March 20,1996 letter to Minnesota 

Power Chairman Arend Sandbulte, which letter is included in Exhibit 60, the Lt. Governor said: 

Dear Mr. Chairman: 

Since I have received your letter of November 23,1995, some 
disturbing facts have come to light about the operations of your subsidiary, 
Southern States Utilities (SSU). Based on what I’ve learned, it seems that 
there is far more to these issues than either your or your representatives 
indicated to my staff and me. 

To begin with, your letter neglected to mention that the matter at 
hand was a contested issue before the Florida Public Service Commission 
(PSC). That was a serious omission to say the least. However, my staff did 
not research the question thoroughly, so I accept full responsibility for the 
subsequent letter we sent to the PSC. That’s my problem. 

Yours is that SSU has developed a reputation among its consumers as 
something of a rogue organization. And if the letters and sworn statements 
I’ve read are any indication, that reputation is well deserved. 
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For example, GUS and Sherry Alexakos, from Zephyrhills, Florida, are 
senior citizens who have seen their water bills double -- even though their 
consumption decreased -- as a result of your interim rate increase. More 
troubling are their unanswered questions about the quality and safety of that 
water. 

Additionally, I have enclosed a sample of the testimony taken by the 
PSC in reference to SSU and its actions toward some of its customers around 
the state. I strongly suggest that you and the leadership of SSU take time to 
review and consider these statements. 

Mr. Sandbnlte, I am deeply committed to helping responsible 
businesses provide good jobs for Floridians. However, I will not allow my 
reputation to be tarnished by an organization that so blatantly abuses its 
customers. 

Sincerely, 

Buddy MacKay 

Convinced that SSU ‘‘so blatantly abuses its customers’’ and apparently concerned that the utility 

had already tarnished his reputation, the Lt. Governor cded SSU a “rogue organization.” While 

“rogue” has a number of definitions, none of them are especially complimentary. 

The Doubledav Dictionary, 1975 Edition defines rogue as follows: 

rogue (r6g) n. 1 A dishonest and unprincipled person; 
scoundrel. 2 One who is innocently mischievous or playful. 
3 A dangerous animal separated from the herd also used 
adjectively: a rogue elephant. --v. rogued, ro-guing v.t. 1 
To practice roguery upon; defraud --vi. 2 To live or act like 
a rogue.[?] -- Syn. Ne’er-do-well, dastard, good-for- 
nothing, scamp, knave, rascal. 
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While we do not know from the record precisely what Lt. Governor MacKay intended by the 

term “rogue”, we can construct from record evidence some of the events that caused him to write 

his letter to Sandbulte. 

On April 6, 1995, the First District Court of Appeal published its opinion in the case of 

Citrus Countv v. Southern States Utilities. Inc., 656 So. 2d 1307 1307 (1995), which opinion 

began making apparent the possibility that SSU was going to have to pay for an incredibly stupid 

decision it had made almost two years earlier. The Citrus County decision reversed this 

Commission’s (Commissioners Beard and Clark participating) earlier order’ approving so-called 

“uniform rates” for some 127 water and sewer systems included in SSU’s rate case in Docket 

920199-WS. The incredibly stupid and unnecessary SSU decision, which was now on the verge 

of haunting the utility, centered on SSU’s insistence that the Commission lift an “automatic stay” 

obtained by Citrus County? Reconsideration was denied by the First District and it published its 

.f 

Mandate to the Commission on July 13, 1995, which led SSU to engage in a near orgy of 

attorneys fees being incurred as the result of its hiring of at least two new expensive law firms to 

resist the threatened refunds that were now on the h~r izon .~  

Order No. PSC-93-0423-FOF-WS, issued March 22, 1993 

a The Consumer Parties suggest that the decision to lift the stay was foolhardy because 
SSU could have recovered virtually all of its final revenue requirement through the generous 
interim rates then being charged and with no risk of having to make refunds to any customers in 
the event the uniform rates were overturned on appeal. 

SSU is seeking recovery of these legal fees in this case. The amounts are based on 
maximum fees of $500 per hour for the Miami-based law fum retained and $295 for the 
Brooklyn, New York firm. 
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Notwithstanding the assistance of the new law fhns, SSu’s quest for discretionary review 

by the Florida Supreme Court was denied on October 27, 1995. Worse yet, just igh t  &YS 

earlier, the Commission had published Order No. PSC-95-1292-FOF-WS, Order Comolvine. w i ~  

I n ,  which required SSU to do away 

with the uniform rates in effect and, instead, implement a “modified stand alone rate structure.” 

In addition to requiring the rate structure change, this order required that SSU make some $8.2 

million in refunds to its customers who had been overcharged through the implementation of 

uniform rates. SSU delayed the refunds by seeking reconsideration of the order in question, but, 

finally, on February 20, 1996, the Commission voted to deny SSUs motion for rec~nsideration.~ 

SSU arguably had several problems facing it. Shortly after the initial First District Court 

decision, SSU had, on June 28, 1995, filed an application in the instant docket seeking approval of 

interim and permanent rates for 141 of its water and sewer systems located in 25 counties 

throughout Florida. Notwithstanding the First District’s reversal of uniform rates on April 6, 

1995, SSU had fled its instant rate application seeking the approval of interim and permanent 

rates based onlv on the uniform rate structure! On November 1, 1995, the Commission denied 

SSu’s request for uniform interim rates by its publication of Order No. PSC-95-1327-FOF-WS, 

which order allowed the unusual opportunity for a request for interim rate relief.’ Thus, 

’ Further delay was engendered by the Commission’s inquiry into whether the r e b d  
order was impacted, ifat all, by the Florida Supreme Court’s decision in GTE Florida. Inc. V. 
Clark. 21 Fla. L. Weekly SlOl pia, Feb. 29, 1996). Consideration ofthis issue is now scheduled 
for June 11, 1996. 

Ultimately, the Commission approved interim rate relief for SSU by its publication of 
Order No. PSC-96-0125-FOF-WS, which, although SSU had again alternatively requested 
interim rate relief based on a uniform rate structure, granted interim rates based on a modified 
stand-alone rate structure. 
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within a relatively short time span, SSU was faced with the reversal of uniform rates, which not 

only required the refkd of $8.2 million or more, but which also prejudiced the request for 

uniform rates in the instant case. Viewed from a different perspective, the denial of uniform 

interim rates in the instant proceeding clearly tended to prejudice the possibility that the 

Commission would favorably reconsider its order imposing a modified stand-alone rate structure, 

readopt uniform rates and, thus, eliminate the customer refund requirement. Clearly, something 

had to be done. 

As earlier as August 30, 1995, SSU lobbyist Jeff Sharkey had arranged a meeting between 

the Lt. Governor and SSU President John Cirello. As reflected in Cirello’s September 8, 1995 

thank you note to the Lt. Governor PLH-3, Exhibit 1881, Cirello recalled talking to the Lt. 

Governor on that occasion about a “single tadY rate structure that would help meet their 

“common interest in directing growth to the more water rich, interior portions of the State 

through pricing mechanisms.” As was brought out during the hearing, particularly in the 

testimony of Staffwitness Dr. Jan Beecher, “single tadY rates are synonymous with what we 

have come to imprecisely call ‘Worm rates.” So, notwithstanding the First District’s reversal of 

“uniform rates” and the hct that the issue was now back before the Commission on remand. as 

well as the fact that SSU had a new rate case “pending “ before the Commission requesting 

‘‘uniform rates”, Cirello, Sharkey, Tracy Smith, and General Counsel Brian Armstrong, among 

others, were at the Capitol talking to the Lt. Governor about their apparent “common interest” in 

single tariff rate structures! It should be noted that Sharkey and the SSU management team 

This wasn’t the first time Sharkey had attempted to broach the topic of uniform rates 
with the Lt. Governor. As shown by Page 9, Exhibit 89, a December 3, 1993 memorandum from 
Sharkey to “Buddy MacKay”, Sharkey suggested that the Commission’s approval of uniform 
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were only meeting with the Lt. Governor because Sharkey had failed in arranging a meeting with 

Governor Chiles. A meeting on these issues, especially the uniform rate issue, with the Governor 

could have been profitable since it is the Governor who appoints Public Service Commissioners. 

Section 350.031(6), F.S. Sharkey was aware that the Governor appointed the Commissioners. 

[Tr. -633,6341. Furthermore, Sharkey was aware at the time of the meeting that SSU had a 

pending rate case before the Commission. [Tr. -5981. It can be assumed, of course, that Ciello, 

Smith and Armstrong were aware that they had both the reversal of the uniform rate order before 

the Commission on remand from the First District, as well as the new rate case requesting uniform 

rates. Sharkey did not remember any discussion with the Lt. Governor about the fact that SSU 

had a pending rate case before the Commission. [Tr. -5911. It is clear from the Lt. Governor’s 

letter to Sandbulte that he does not recall being advised of the pending cases either. 

Although he tended toward the modest during the hearings, Jeff Sharkey’s association as a 

agent/lobbyist for SSU clearly offered the utility critical governmental access it probably 

otherwise would not have had. For example, Sharkey worked as either a volunteer or paid 

worker on both of Governor Chiles gubernatorial campaigns [Tr. -6371, he knew both the 

Governor and Lt. Governor and the personnel in the Governor’s Office, and he was a former 

business associate of the Governor’s son, Bud Chiles, at Chiles Communications, Inc. [Tr. -637- 

6381. Sharkey knew Commerce Secretary Charles Dusseau and DEP Secretary Virginia 

Wetherall, whose agency had a concern and position on the Commission’s used and usefd 

rates for SSU had somehow prompted a dialogue that resulted in MacKay appearing before the 
Commission to discuss statewide water policy issues. Sharkey noted that SSU was “interested in 
being a partner in the State’s effort to develop a comprehensive water conservation control, and 
cost policy” and attached a background paper describing the “rationale and implications of the 
[uniform rate] decision.” 
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calculations that ultimately favored SSU. [Tr. -637,6381. And, although he described his 

relationship with Governor Chiles as being a “close professional relationship” [Tr. -6381, the 

Governor and First Lady gave Sharkey a “tribute dinner” in early-1995 to which Sharkey WBS 

allowed to invite a number of his major clients, including Mike Raynor of Southern Bell and Tracy 

Smith of SSU. [Pages 4-5, Exhibit 891. In a thank you letter to Sharkey [Page 3, Exhibit 891, 

SSU’s Tracy Smith observed Sharkey’s relationship with the Governor and Mrs. Chiles in 

glowing terms, saying: “The praise and kind words of appreciation given you by Governor and 

Mrs. Chiles were obviously heartfelt. There is a special bond between you and the Chiles that can 

only be build [sic] through a long association of respect and love. I treasure having been able to 

witness that show of affection.” It is clear to the Consumer Parties that Sharkey not only had 

perceived inhence and access, but the real thing as well, especially if one desired to have the ear 

of someone in a position to affect the futures of PSC Commissioners. 

At some point, apparently in 1995, Sandbulte was sponsored to membership on the 

Florida Council of 100 and, later yet, managed to meet both the Governor and Lt. Governor at 

one of the Council‘s meetings at the Breakers in November, 1995. [Page 3, Exhibit 861. 

Sandbulte parlayed this meeting into an excuse to write Governor Chiles a three-page letter, dated 

November 21, 1995. [Pages 3-5, Exhibit 86].7 At hearing, Sandbulte testified that he had written 

the first and third pages of his letter, while SSU personnel, through Ida Roberts, had supplied the 

text of the second page. [Tr. -206,2071. Sandbulte said that John CkeUo, President of SSU, 

Sandbulte acknowledged sending the three page letter but denied having ever seen the 

that was later sent to the Lt. Governor and forwarded by him to the PSC with 
fourth page, a “bullet sheet” titled Financial Impact of FPSC Order Reversing Uniform Rates and 

the letter. [Tr. -2061. 
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knew the letter was being sent, but hadn't provided any input to it. Likewise, Sandbulte denied 

that SSU General Counsel Brian Armstrong had any input to the letter. [Tr. -2071. 

In the lower part of his first page, Sandbulte says to Governor Chiles, who is the 

appointment authority for PSC commissioners,* the following: 

. . . . Our investment strategy -- earning fair and reasonable profits in Florida -- Is 
based on a vibrant marketplace, with respect to real estate, and based on fair 
repulatorv treatment &om the Florida Public Service Commission (FPSC). With 
respect to the latter. we have a serious problem. Please allow me to explain. 

SSU is a vital partner with the State of Florida, the Department of 
Environmental Protection P E P )  in particular: in not only providing safe drinking 
water to the company's water customers, but in protecting the state's precious 
water resources and aquifer through proper wastewater treatment and through 
special reclaimed water projects, aquifer storage and recovery wells, and award- 
winning conservation programs'" and, in some instances. bv taking over failing 
svstems at the reauest of Florida regulators and bringing them into compliance 
because there was no adiacent or willing municioalitv readv to ~erForm that state 
n. " 

(Emphasis supplied). 

The second page, which Sandbulte says SSU personnel drafted, recites the Commission's 

abandonment of the uniform rate structure as the result of being reversed by the First District 

Section 350.031(6), F.S 

Recall that Jeff Sharkey had already been in personal contact with DEP Secretary 
Wetherd and SSU had also hired a specialized law fkm for the specific purpose of currying favor 
with the DEP. 

lo Question how much of this based on overstated conservation at Marc0 Island. 

Section 367.165, F.S. places the responsibility for abandoned systems specifically on 
county governments. 
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Court of Appeal at the hands of one customer group,1z complains that the Commission refised to 

reopen the record to find “functionally-relatedness”, decries the huge increases to some of its 

retiree customers, and bemoans the fact that the Commission ordered it to make $8 million in 

refunds which it could not collect from its other customers. The second page ends with this 

paragraph 

The impact of this decision on SSU is staggering. If it stands, the financial 
result will be devastating on SSU’s ability to attract financing and continue to 
make investments in Florida’s future.13 The Commission awarded SSU $6.7 
million in additional revenue in 1993, and now they are asking that $8 million be 
refunded. This will create mass cohsion and severe financial ramifications with 
our customers. Monthly biUs for homeowners in nearly 100 communities 
throughout the state will increase, some by as much as 300 percent. And the rates 
of the high-use customers who appealed will drop even further, encouraging less 
conservation concern than ever among these high-use customers. 

On the third page, Sandbulte mentions that they have had to seek reconsideration fiom the 

Commission of this decision and will, ifnecessary, have to seek fair treatment from the Courts.14 

He continues, bashing the Commission for its decision, stating: 

. . . Court action may engender negative publicity for M P :  however, we have no 
choice but to seek fair treatment. We’ll not be driven fiom Florida without a fight, 
a fight thrust on us by an inconsistent and uroblematical FPSC decision-making 
process and record. (Emphasis supplied). 

l2 SSU can’t resist whining to the Governor about Sugarmill Woods Civic Association, 
Inc. beating them because it is in their economic best interest to have stand-alone rates and can’t 
resist throwing in the oft-repeated shot that this group of customers uses too much water. 

l3 As will be discussed later, the truth is that SSU’s investment were largely being made 
to pay for its own incompetence and that of developers. 

l4 Not surprisingly, Sandbulte and SSU had the apparent foresight to write this letter 
demanding the normalization of the unfortunate situation brought about by the “inconsistent and 
problematical FPSC” e the Commission took up SSU’s motion for reconsideration and 

it took up the utility’s second request for interim rate relief in the instant docket. 
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hdbu l t e  adds that “[tlhe publioprivate partnership is just not working, a d  it needs to be 

fixed!” Sandbulte concludes by stating that “[alny advice guidance, counsel or constructive 

criticism you can offer to normalize the current unfortunate situation will be appreciated and 

seriously considered.” The letter was copied to the Lt. Governor with blind copies to CireUo, 

Brian Annstrong, and Ida Roberts. [Page 5,  Exhibit 861. 

Despite any SSU suggestions to the contrary, the Consumer Parties would argue that 

“advice, guidance, counsel or constructive criticism” from Governor Chiles wasn’t going to do 

SSU a great deal of good in its then current predicament. For, while the Governor had the 

authority to appoint PSC Commissioners, and, in fact, will have the oppor&unity to address 

reappointing three of the sitting commissioners, he did not have a vote in either the 

reconsideration of the uniform rate abandonment and associated $8 million refund, or the related 

vote on SSU’s second request for interim rate relief. It seems clear then, at least to the Consumer 

Parties, that SSU’s best hope for relief, under the circumstances, was to have the Governor’s 

Office express its concerns about the rejection of uniform rates and SSU’s critical financial 

situation directly to the PSC Commissioners with the hope that the Commissioners would take 

prudent heed of the status of the messenger. And, who better to arrange this communication of 

l5 Sandbulte acknowledged that his letter to Chiles was sent months after the tiling of the 
instant rate case, but admitted that at no time did he tell either the Governor or the Lt. Governor 
that there was a pending rate case. [Tr. -216-2181. When pressed on what he thought the 
Governor could do to legally affect the type regulation SSU was receiving, Sandbulte said: 

AU right. He might consider legislation that would improve the regulatory 
climate for water utilities. I don’t know what he would. That would be a purpose, 
I think, of a meeting to discuss this issue. 

I mean, he does propose things to the legislature which effect utilities. 

15 

9360 



concern from the Governor’s Office but Jeff Sharkey, who worked in the campaigns and ate a 

tribute meal in honor of himself at the Governor’s Mansion? 

From the documentation in the record, it appears that SSU acted quickly to enlist the help 

of the Governor’s W c e .  According to Sharkey, he had received a copy of the Sandbulte letter 

from Ida “Sam” Roberts (the “fax banner” at the top of the three page letter shows that it was 

transmitted to Sharkey at 3 p.m., Wednesday, November 28, 1995) just a week after Sandbulte’s 

letter was dated to Governor Chiles. [Tr. -610 and Page 1, Exhibit 851. In a facsimile message 

drafted the next day (November 29, but not transmitted until November 30, pxhibit 85, at Page 

l]), Sharkey reports to Roberts and Tracy Smith that he found the Sandbulte letter “good”, that 

he spoke to Buddy &Kay and Estis Whitfield about the Sandbulte letter,I6 and that he had also 

talked with Sec. Wetherell about the PSC issues and that “she was amazed.” Sharkey also states 

that he is “[s]t iU waiting for the bullet sheet to distribute.” The bullet sheet, or “fourth page” is 

faxed to Sharkey 60m SSU an hour after he asked for it. [Page 6, Exhibit 861. 

There was a problem though. According to Sharkey, when he asked the Lt. Governor’s 

chief of st&, Karl Koch, whether the Governor’s Office had responded to Sandbulte’s letter, 

Koch didn’t know what letter Sharkey was talking about. [Tr. -6101. Sharkey then faxed 

Sandbulte’s letter to Koch, as well as the bullet sheet, on the morning of December 13, 1995, 

along with a draft letter 60m the Lt. Governor to Chairman Susan Clark. [Exhibit 861. Sharkey’s 

fax cover sheet to Koch states: 

l6 Sharkey denies at hearing that he actually spoke specifically with either MicKay or 
Whitfield about the letter, but, rather, ‘’with Buddy MacKay’s Office.” [Tr. -595-5961 
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Karl: 

I would like to see if the Lt. Governor would send a letter to 
this effect to Susan Clark in response to the attached letter 
from the CEO of Minnesota Power and SSU’s financial 
difficulties. I will talk with you. Thanks 

-Jeff 

Sandbulte’s letter to the Governor and the bullet sheet were forwarded to Chairman Susan 

Clark by a letter on the Lt. Governor’s letterhead, dated December 21, 1995, eight days after 

Sharkey’s facsimile message to Karl Koch. page 3, Exhibit 661. The letter mentions the Lt. 

Governor’s recent discussions with the President of SSU on the direction of the state’s water, 

cites SSU as playing a “valuable role in preserving the quality of Florida’s water by purchasing 

and upgrading small, often rural, failed water and wastewater systems”, mentions being in receipt 

of the recent Sandbulte to Chiles letter detailing the economic impacts ofPSC decisions on SSU, 

repeats Sandbulte’s - a Florida Council of 100 member - concern for positive economic 

development and jobs in Florida and his added concern for the PSC’s regulatory environment, 

“which over the last year have [sic] resulted in a year-to-date loss of $453,749 and reduced the 

utilities [sic] rate of return on investment to -.43 percent.” The letter states an awareness of the 

complexity of ratemaking and stresses the Governor’s Office’s refusal to question detailed, case 

speciiic decisions, but then immediately states that the Lt. Governor “would be very concerned if 

we were to place in serious financial jeopardy a unique private water utility that is providing 

quality water and wastewater treatment facilities throughout the state.” The letter closes by 

requesting information on the overall economic and financial consequences facing SSU as 

outlined in Sandbulte’s letter. [Page 3, Exhibit 661. 
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With respect to the draft letter fkom MacKay to Clark, Sharkey claims to have written 

the draft himself Comparison of the Sharkey draft to the actual letter sent to Chairman Clark by 

the Lt. Governor’s Office shows that, aside fiom splitting one of Sharkey’s paragraphs, the final 

letter is virtually identical to the draft faxed by Sharkey. ” 

Sharkey and SSU did not stop with just soliciting ex parte communications fkom the Lt. 

Governor to the PSC regarding the demise of uniform rates and SSU’s due hancial status. As 

shown by Exhibit 87, Sharkey had, also on December 13, 1995, sent a facsimile message to 

Commerce Secretary Charles Dusseau asking Dusseau to send an attached draft letter to Susan 

Clark regarding the financial situation of SSU, which Sharkey described as “critical.” 

Specifically, the cover fax stated: 

Charles: 

Here is the letter for the PSC regarding the financial condition 
of Southern States Utilities. The situation is critical. Please let 
me know if you can send it. I have provided the backup letter 
from the CEO. Thanks 

-Jeff 

The attached draft supplied by Sharkey mimics much of what was said in the draft drawn for the 

Lt. Governor’s signature in terms of what a valuable, “stakeholder” SSU was, and how the utility 

was being impaired Snancially by the current “regulatory conditions” at the PSC. Identical in 

substance, this draft had a “commerce spin“ to it. 

Although not important to the point of SSU’s eliciting the ex parte communications, 
the Lt. Governor claimed in his deposition that he had never seen the letter, let alone signed it, 
and testified that it had been approved and signed by his chief of staff, Karl Koch, in his absence 
and through a failure of his office procedures. 
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Unlike the apparent situation with Koch at the Lt. Governor’s Office, Charles Dusseau 

appeared to have been personally involved in revising his letter to the PSC even though out of the 

country for a time. The modifications to Sharkey’s draft in Exhibit 87 were made in Dusseau’s 

office and Dusseau, or his aides, required another draft from Sharkey, who sent one [Exhibit 881 

on December 21, the same day the Lt. Governor’s letter was mailed to Chairman Clark. The 

cover sheet of the message forwarding the revised draft bore in handwritten print the statement 

“Deadline is Jan. 3rd.” Sharkey did not remember whether he mentioned a January 3 deadline to 

Charles Dusseau. [Tr. -6201. He denied that he knew that the Commission was deciding the 

second interim rate request in the instant docket on January 4, 1996, saying: 

A I did not know that. I knew there was a meeting; I didn’t know what 
they were dealing with. But what I knew is that Sam Roberts was coming to 
town with Brian Armstrong. 

Q 

A 

And that is the reason for a deadline? 

I wanted to deliver the letter or some response to Mr. Sandbulte’s 
letter when they came to town. 

[Tr. -6201. 

According to Stephanie Smith, in her deposition, which was stipulated to in lieu of her 

t e s w g  at hearing Exhibit 1841, she wrote the note about the “Deadline is Jan. 3rd” and did SO 

on the instruction of a woman employee at Capital Strategies, Inc. As is reflected in Exhibit 66, 

Commerce Secretary Dusseau beat his Sharkey imposed deadline by a day and got his fairly 

presumptuous letter to the Commission on January 2, 1996. 

On January 4, 1996, the Commission rejected SSU’s second petition for interim rates 

based on the uniform rate structure, but granted the utility some $5.9 million in interim rate 
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increases under a modified stand-alone rate structure. Order No. PSC-96-0125-FOF-WS. 

Both the MacKav and Dusseau letters were “ex Darte” and intended to armsure the PSC 

Aside from style changes, there is little meaningfd difference in the substance of what 

S h k e y  offered and what Dusseau sent. Like the letter sent from the Lt. Governor, Dusseau’s 

letter stressed the value of SSU to the state and the state’s citizens and the harm that resulted to 

SSU’s financial condition as the result of the PSC‘s actions. Neither communication can 

reasonably be interpreted as merely requesting information from the PSC. Both letters state that 

SSU and its parent, Minnesota Power, are in critical financial condition and suggest, not too 

subtly, that the Florida Public Service Commission has placed these utilities in these positions. 

Both letters are essentially a demand for an explanation of the PSC’s actions with respect to SSU. 

Dusseau’s letter, from a executive branch official with no apparent responsibility or connection to 

utility regulation, was presumptuous to an extreme and, absent some unapparent presumption to 

speak for the Governor, should have been ignored out-of-hand. 

The letter from the Lt. Governor is another matter entirely. While the Florida Public 

Service Commission Nominating Council plays a key role in nominating persons to the position of 

Florida Public Service Commissioner, it is the Governor who has the final say in determining 

which of the nominees takes the oath of office. Section 350.03 1, F.S. The Consumer Parties 

suggest that it would take an obtuse or extremely brave PSC commissioner to completely ignore 

such a pointed and timely, although impermissible, inquiry from the Governor’s Office on behalf 

of a regulated utility. The Consumer Parties would suggest that the fact that the letter is 

apparently from the Lt. Governor, not the Governor, is of no meaningful consequence. 
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FU&emOre, to Suggest, as SSU has on numerous occasions, that the utility’s attempts to 

seek assistance from the Governor’s Office were related only to the ‘‘refund” issue and not the 

pending rate increase case in this docket argues a difference with truly no legal distinction. The 

letters were Written while two extremely important and docketed matters to SSU were ‘‘pending” 

before the Florida Public Service Commission. Both the remand determination resulting from the 

First District Court of Appeal’s reversal of the uniform rate order and the pending interim rate 

decision in the instant rate case involved choosing between uniform and stand-alone rates, as well 

as determining whether SSU would lose millions of dollars. Most utilities would give a pretty 

penny to be able to obtain similar letters to the PSC from the Governor’s Office on their behalf. 

SSU, through its paid agent Jeff Sharkey, both wrote the letters and got them communicated to 

the PSC along with the SSU-supplied bullet sheet. Fortunately for the public, generally, and 

SSU’s customers, specifically, Sharkey was too careless and left his “fingerprints” on the “Lt. 

Governor’s letter in the form of the facsimile “banners.” Additionally, as required by law, 

Chairman Susan Clark provided copies of all the documents to the parties pursuant to the ex parte 

communication law and, thus, put them all on notice of what was being attempted in the Lt. 

Governor’s name. Exhibit 661. If Sharkey is to be believed, he, not SSU, wrote the letters. It 

does not matter, however, since Sharkey was SSU’s agent and clearly acting within the scope of 

what he was hired to do. Besides, Ida Roberts clearly knew of Sharkey’s actions and Sandbulte, 

with virtually everyone’s knowledge, had set the play in motion with his letter to the Governor. 

The January 4, 1996, memorandum fiom the Director of the Division of Records and 

Reporting [page 1, Exhibit 661 to all parties in the instant docket forwarding letters to Chairman 

Clark from Lt. Governor Buddy MacKay and Commerce Secretary Charles Dusseau bore the 

21 

9366 



following statement: 

These letters, copies of which are attached, are being made a part of 
the record in these proceedings. Pursuant to Section 350.042, F.S., any party 
who desires to respond to an ex oarte communication may do so. The 
response must be received by the Commission within 10 days after receiving 
notice that the ex Darte communication has been placed on the record. 
(Emphasis supplied). 

Armment 

The Rate Case Should Be Dismissed 

The record in this case shows that SSU lobbyist Jeff Sharkey solicited both the Lieutenant 

Governor and the Secretary of Commerce to contact the Commission. The letters by both 

officials expressed concern about the regulatory environment at the Commission which resulted in 

a year-to-date loss for SSU. They also expressed concern ifthe Commission were to place 

Southern States in serious financial jeopardy. 

As recited above, Sharkey knew that both the instant case and the remand case from the 

First District Court of Appeals were matters pending before the Commission. Sharkey's clear 

intent, on behalf of SSU, whose legal agent he was serving as, was to influence the Commission 

on pending matters and to the prejudice of other parties in the case, whether or not those matters 

were known to the Lt. Governor. 

Members of the Florida Public Service Commission are nominated to the Governor by the 

Florida Public Service Commission Nominating Council. The Governor appoints members of the 

Florida Public Service Commission from those nominated by the Florida Public Service 

CommissionNominating Council. Section 350.031, F.S. (1995). The power ofthe Governor 
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Over appointments to the Florida Public Service Commission was know both to sharkey and 

s s u .  

Sharkey's request to the Secretary of Commerce was similar to the request made to the 

Lt. Governor, stating that "the situation is critical" and, in fact, giving the Commerce Secretary a 

deadline of January 3, 1996, which was the day before a critical Commission vote on interim rates 

in the instant rate case. 

Based on Sharkey's solicitations on SSU's behalf, both the Lt. Governor and the 

Secretary of Commerce sent letters to the Commission while this case was pending. 

The gravity of SSU's misconduct in obtaining ex parte communications from the 

Governor's 0 5 c e  to the Commissioners here is tantamount to contacting the employers ofjurors 

in a civil suit and asking the employers to influence the jurors. No circuit court judge would 

condone this sort of behavior, and neither should the Commission in this case. 

JeMinas v. Dade Counh 589 So.2d 1337 @la. 3d D.C.A. 1991) sets the standard for a 

court's review of the effect of ex parte communications on quasi-judicial proceedings, such as this 

proceeding under section 120.57(1), Florida Statutes (1995). The allegation of prejudice 

resulting from ex parte contacts with the decision makers in a quasi-judicial proceeding states a 

cause of action. Upon the aggrieved party's proof that an ex parte contact occurred, its effect is 

presumed to be prejudicial unless the defendant proves the contrary by competent evidence. In 

determining the prejudicial effect of an ex parte communication, the trial court considers whether, 

as a result of improper ex parte communications, the agency's decision making process was 

irrevocably tainted so as to make the ultimate judgment of the agency unfair, either as to an 

innocent party or to the public interest that the agency was obliged to protect. 
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In this determination regarding ex parte communications, a number of 

considerations may be relevant: the gravity of the ex parte communication; whether the contacts 

may have influenced the agency's ultimate decision; whether the party making the improper 

contacts benefitted from the agency's ultimate decision; whether the contents of the 

communications were unknown to opposing parties, who therefore had no oppomnity to 

respond; and whether vacation of the agency's decision and remand for new proceedings would 

serve a usehl purpose. 

The criteria set forth in Jennings applies to an ordinary ex parte contact, but the ex parte 

contact procured by SSU here was anything but ordinary. SSU deliberately procured the ex parte 

contact through the office that appoints Commissioners to their positions. Thus, these ex parte 

communications canied a si@cance far beyond an ex parte contact coming directly from SSU. 

While the Jenninas case focused on the effect of the ex parte communication on the decision 

maker, the Commission here should focus instead on the misconduct of SSU in attempting to 

influence the Commission, whether those actions were successful or not. 

A deliberate and contumacious disregard of a court's authority warrants dismissal, as will 

bad faith, willfid disregard or gross indifference to an order of a court, or conduct which 

evidences deliberate callousness. 407 So.2d 954, 956 (Fla. 3d D.C.A. 1981); 

Bedflower v. Cushman & Wakefield ofFlorida. Inc., 510 So.2d 1130, 1131 (Fla. 2d D.C.A. 

1987); Morales v. Perez, 445 So.2d 393 @la. 3d D.C.A. 1984); Merrill Lvnch Pierce Fenner & 

Smith. Inc.. v. Havdu, 413 So.2d 102 (Fla. 3d D.C.A. 1982). SSU's efforts to influence the 

Commission reflect a deliberate and contumacious disregard of the Commission's authority, show 
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bad ~ t h  and evidence deliberate callousness on the utility's part. Accordingly, SSUS request 

for a rate increase should be dismissed. 

The broad authority conferred by section 367.121(l)(g), F.S. (1995) empowers the 

Commission to dismiss SSU's application for a rate increase on account of this misconduct. This 

section provides the Commission with the power, in the exercise of its jurisdiction, to exercise all 

judicial powers, issue all writs, and do all things necessary or convenient to the full and complete 

exercise of its jurisdiction and the enforcement of its order and requirements. SSU's actions 

subvert the fundamental notion of a fair process and deprived the other parties of due process. By 

its actions it attempted to subvert the executive and administrative functions of the State of 

Florida. In the process, this utility unnecessarily and unapologetically embarrassed the Executive 

Office of the Governor and gratuitously called into question the impartiality of this Commission's 

decision on the second interim rate request, as well as on other pending decisions on the 

remandrefund issue, uniform rates, and, indeed, the ultimate outcome of this rate case. The rule 

of law demands that such behavior be answered with grave consequences. The Commission 

cannot condone this type of behavior and should dismiss the case. 

Failing Dismksal. the Commission Should Reduce SSU's Allowed ROE bv 100 Basis Points 

In the case of Gulf Power Co. v. Wilson, 597 So.2d 270 (1992) the Florida Supreme 

Court approved this Commission's determination that Gulf Power's rate of return on equity 

should be reduced from the 12.55% level it otherwise would have approved to 12.05% because 

Gulfpower was guilty of mismanagement. Should the Commission decline to dismiss SSU's rate 

case for the misconduct described above in connection with the ex parte communication, it should 
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then reduce SSu’s authorized rate of return on equity by 100 basis points for the 

“mismanagement” reflected by the utility’s ex parte communications misconduct. 

In Gulfpower, the Commission determined that the utility’s reasonable rate of return on 

equity lay between 11.75% and 13.50%. It then set the mid-range of GulfPower‘s return on 

equity at 12.55%, but determined that its findings of mismanagement justified a reduction in Gulf 

Power‘s return on equity of fifty basis points. The resulting approved rate of return used in 

e s t ab l i sh  the revenue requirement was 12.05%, or thirty points above the minimum of the 

range found reasonable. 

The Commission found Gulf Power had been mismanaged during the 1980s due to various 

instances of misconduct by one of its management. Specifically, the Commission found: 

The record is clear: Gulfpower Company admitted that corrupt practices 
took place at Gulfpower Company from the early 1980s through 1988, including 
but not limited to theft of company property, use of company employees on 
company time to perform services for management personnel, utility executives 
accepting appliances without payment, and political contributions made by third 
parties and charged back to Gulfpower Company. The majority of the 
unethicavillegal activities involved Jacob Horton, the Senior Vice President of Gulf 
Power Company. Mr. Horton was killed in a plane crash on April 10,1989. 

The Commission concluded: 

This record reflects a disregard for the ratepayers and public service, 
however. Accordingly, we will reduce Gulfpower Company’s ROE by fifty (50) 
basis points for a two year period. This results in a final ROE of 12.05%. 

This final ROE is well within the parameters established as fair and 
reasonable by expert testimony of record. This reduction in the authorized ROE 
for a two year period is meant as a message to management that the kind of 
conduct discussed above, which was endemic for at least eight years at this 
company, will not be tolerated for public utilities which operate in Florida. We 
have limlted the reduction to a two year period to reflect our belief that Gulf 
Power has turned the corner on dealing with the extensive and long-standing 
illegdunethical behavior within the company. 
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The Florida Supreme Court rejected GulfPower's assertion that the equity reduction was 

a penalty not authorized by Florida Statutes and was of the type of penalty prohibited by Article I, 

Section 18, of the Florida Constitution and, hrthermore, rejected the assertion that the only 

"penalties" that the Commission may impose are those expressly authorized by statute, i.e., 

Section 366.095, F.S. In short, the Court found that the Commission could, under proper 

circumstances, reduce a utility's authorized return on equity so long as it was still within the range 

it found to be reasonable. Finding the Commission's final equity reward to have been within the 

range of reasonableness on equity, the Court found that the reduction was neither a penalty nor 

confiscatory. In approving the reduction, the Court stated: 

It is well established that all a regulated public utility is entitled to is "an 
opportunity to earn a fair or reasonable rate of return on its invested capital.'' 
United Tel. Co. v. Mann, 403 So.2d 962 [I981 Fla.SCt 26261, 966 (Fla.1981). See 
also Gulfpower Co. v. Bevis, 289 So.2d 401 [1974 Fla.SCt 5181 (Fla.1974). 
What constitutes a fair rate of return for a utility depends upon the facts and 
circumstances of each utility, and this Court has expressly recognized that the 
Commission must be allowed broad discretion in setting a utility's appropriate rate 
ofreturn. United Tel. Co. v. Mavo, 345 So.2d 648 [1977 Fla.SCt 4561 (Fla.1977). 
In &&nn- we explained the purpose of setting a rate of return range: 

By establishing a rate of return range in addition to 
establishing a specific rate of return, the commission is 
acknowledging the economic reality that a company's rate of return 
will fluctuate in the course of a n o d  business cycle. Earnings in 
excess of the authorized rate of return could possibly be offset by 
lower earnings in later years. Thus the purpose of having a range is 
to give the commission some flexibility in deciding whether a public 
utility's rates should be changed. The existence of the range does 
not limit the commission's authority to adjust rates even though a 
public utility's rate of return may fall within the authorized range. 
For example, if a public utility is consistently earning a rate of 
return at or near the ceiling of its authorized rate of return range, 
the commission may tind that its rates are unjust and unreasonable 
even though the presumption lies with the utility that the rates are 
reasonable and just. The commission's discretion in this matter is 
not annulled by the establishing of a rate of return range. 
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403 So.2d at 967-68 (emphasis added). Furthermore, this Court explained that, 
after Setting the rate of return range, "the commission can make fiuther 
adjUStments to account for such things as accretion, attrition, innation and 
management efficiency" Id. at 966 (emphasis added). Accordingly, we find that the 
Commission's adjustment of Gulf Power's rate of return within the fair rate of 
return range falls within those powers expressly granted by statute or by necessary 
implication. Citv of Cape Coral v. GAC Utilities 281 So.2d 493 [1973 Fla.SCt 
27441 (Fla.1973). This Court has previously recognized that this authority includes 
the discretion to reward, within the reasonable rate of return range, for 
management &ciency. In fact, Gulf Power has in the past received a ten basis 
point reward for efficient management through its energy conservation efforts. 

that, inherent in the authority to adjust for management efficiency is the authority 
to reduce the rate of return for mismanagement, as long as the resulting rate of 
return falls within the reasonable range set by the Commission. This concept of 
adjusting a utility's rate of return on equity based on performance of its 
management is by no means new to Florida or other jurisdictions. 

410 So.2d 492 [I982 Fla.SCt 2931 (Fla.1982). We find 

In a competitive market environment, the market would provide the 
necessary incentives for management efficiency and corresponding disincentives 
for mismanagement. However, for a utility that operates as a monopoly, this 
discretionary authority to reward or reduce a utility's rate of return within a 
reasonable rate of return range is the only incentive available. A commentator on 
public utility regulation has explained: 

While exceptional management is rarely explicitly rewarded, 
and mediocrity infresuently penalized, it suggests more systematic 
and deliberate efforts on the part of regulating agencies to 
distinguish, somewhat as competition is presumed to do, in favor of 
companies under superior management and against companies with 
substandard management. The distinction might take the form of an 
explicit and publicly recognized differential in the allowed rate of 
retum. There is ground for the conviction that the opportunity of a 
well-managed utility to earn a return liberally adequate to attract 
capital is in the public interest as encouraging rapid technological 
progress and long-run policies of operation. Objection might be 
raised to a substandard rate of return on the grounds that it would 
make bad matters worse, but one might hope that the restriction of 
a company, by virtue of a commission finding of inferior 
management, to a minimum rate of return measured, say, by a bare 
bones estimate of the cost of capital, could become so intolerable to 
the stockholders that they would enforce a change of management. 

James C. Bonbright et al., PrinciDles of Public Utilitv Rates 366-67 (2d ed. 1988). 
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Gulf Power's fhd argument is that the Commission's reduction in its rate of 
return violates the fundamental principles of rate making. Gulf Power asserts that 
the Commission was impermissibly setting future rates based on past matters that 
are not part of the test year relied upon by the Commission in projecting Gulf 
Power's future expenses and operating costs. GulfPower argues that the 
Commission may only reward or reduce the rate of return for management 
efficiency to the extent it impacts fbture service, facilities, or rates. That 
philosophy would effectively exonerate the utility for all past management 
inefficiency, eliminate the underlying purpose for consideration of this factor in 
setting a utility's specific rate of return within the reasonable rate of return range, 
and require this Court to recede ftom Mann. GulfPower has benefited &om this 
management efficiency factor in the past, and now must accept a reduction for its 
mismanagement. 

The order of the Public Service Commission is hereby affirmed. 

It is so ordered. 

The Consumer Parties would urge to this Commission that the actions of SSU in the 

instant case far outweigh the actions for which the Commission imposed a m y  basis point penalty 

on GulfPower. The bulk of what Gulf Power stood accused of involved misappropriation of 

utility property and the inappropriate use of company personnel to the advantage of management. 

There was no apparent evidence that GulfPower or its executives or agents attempted to subvert 

or otherwise improperly influence the Commission with respect to a Gulf Power proceediig by 

any means, let alone through the good offices of the Executive Office of the Governor. SSU's 

actions directly attempted to influence the Commission's actions and demonstrated a much 

greater disregard for the Commission and the public. Accordingly, SSU's actions of 

mismanagement or misconduct should be found to be of a greater degree than those punished in 

Gulf Power and its penalty should be 100 basis points below what the Commission would 

otherwise find was as a fair and reasonable return on equity. So long as SSU's final equity 

reward, including penalty, falls within the original range of equity found to be reasonable, the 

29 

9374 



Commission’s penalty should pass the judicial muster required by GulfPower. SSU must be 

punished for its reckless and unscrupulousness behavior if it and other utilities are to be dissuaded 

from attempting similar conduct in the future. 

In considering the misconduct issue, Consumer Parties thought it might be instructive for 

the Commission to reflect on what they perceive as the general lack of candor and credibility they 

think should be attributed to Sandbulte’s testimony. Rdecting that he is, or was, the leader of 

the SSU crew might provide the Commission with a more complete explanation for SSU’s 

conduct in dealing with regulators and customers, as well as the value of its acquisitions. 

Paper, electrics, used cars, didn’t understand “wed & useful”, water and 
sewer, expensive goodwill, we deserve better treatment, just asking for help 

or 
The SSU ManavementlAcauisition - PhilosoJv Didn’t Fall Far From The Minnesota Tree 

Arend J. Saudbulte 

Although he is bowing out of Minnesota Power (apparently to the gratification of some on 

Wall Street), Arend Sandbulte has been at the helm of Minnesota Power during all the utility’s 

involvement in regulated utility activities in Florida. If not the central actor in the efforts to obtain 

ex parte communications from the Florida Executive, Sandbulte was clearly the instigator by his 

November 21, 1995 letter to Governor Chiles. He came to Tallahassee in this case to testify 

about Minnesota Power’s shareholder expectations from Florida regulators. He has taken some 

pretty serious shots at the Commission in his communications with the Governor and wasn’t 

adverse to maligning a couple of deceased, but highly regarded, PCS Commissioners (“We find 

out there has been some other stuffgoing on behind the scenes” [Tr. -187,1881 and “We had a 

rate sling in ‘90 that resulted in the case being thrown out by Commissioner Gunter in ‘91” [Tr. - 
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1901). Sandbulte has apparently not been reticent about throwing his weight around in Florida, 

even though some might view him and his utility to be intruders most times, or, at best, visitors. 

Arend Sandbulte has been employed with Minnesota Power since 1964 and rose through 

the ranks until elected President and CEO in 1988. He was named Chairman of the Board in 

1989, but relinquished his title as President in May 1995. [Tr. - 127, 1281. He was still CEO 

when he prefiled his written testimony, but relinquished that title in January, 1996 to Edwin 

Russell and will apparently step down as Chairman of the Board the end of May, 1996. [Tr. - 

1851 One ofthe primary purposes of Sandbulte’s testimony was to summarize shareholder 

concerns about MnnesotaPower’s investment in SSU. [Tr. - 1281. Sandbulte’s testimony 

regarding shareholder and securities rating agencies’ doubts about the drag SSU’s earnings have 

on Minnesota Power’s overall performance was somewhat misleading, at best. Furthermore, 

Minnesota Power’s recent investment and managerial history should call into question the quality 

of management of the “electric utility” as well as provide some background for the questionable 

investments SSU has made in Florida. 

Sandbulte testified that SSU does not have publicly traded shares, but that its performance 

receives considerable attention from Minnesota Power shareholders , investment analysts and 

securities rating agencies because of its significance to the consolidated Minnesota Power 

operations. He said that Minnesota Power shareholders shared the views of securities rating 

agencies regarding SSU’s performance, which was that performance had been “sluggkh”, 

“lagging” and inadequate and he strongly suggested that Minnesota Power’s bond downgrading 

was a “consequence” of SSU’s “inadequate regulatory support” from this Commission. [Tr. - 
130, 13 I]. What Sandbulte failed to mention was that the securities ratings agencies and others 
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had downgraded Minnesota Power’s bonds or otherwise adversely commented on the company 

for other, more iimdamental management problems. For example, AJS-1 of Exhibit 62, is an 

excerpt of a Moody’s Investors Service Rating Notice, dated March 1, 1995, reflecting Moody’s 

downgrading of Minnesota Power’s credit rating and that of Square Butte Electric Cooperative, 

whose ultimate credit support derives f?om a power sales agreement with Minnesota Power. The 

actual quote regarding “sluggish” performance states: 

The rating action is based on continued sluggish performance at MPs water utility 
and non-regulated operations and the announcement by the company that it plans 
to acquire ADESA Corporation, an auto auction company. 

The “sluggish performance” comment reflected, not only on SSU’s operations (Minnesota Power 

also owned Heater Utilities in the Carolinas) but all of Minnesota Power’s non-reeulated 

oDerations as well. Any inference that the sluggish performance referred only to SSU’s 

operations, or that the bond downgrading, resulted &om SSU’s performance, is misleading, at 

best. 

Moody’s action was sweeping and included the downgrading of Minnesota Power’s first 

mortgage bonds, secured pollution control bonds, shelf registration of senior secured debt, 

unsecured pollution control bonds, shelfregistration for preferred stock, and a downgrading of its 

commercial paper. [AJS -1, Exhibit 621. Moody’s explained its downgradimg, saying: 

MP’s fmncial performance continues to be adversely impacted by weak 
water utility performance exacerbated bv a onetime write-off in 1994 of Securities 
investments. In addition, financial protection measures weakened as interest 
expense increased 19.6% as a result of increased borrowing by paper operations. 

MP has signed a definitive merger ameement to acquire ADESA for $160 
million. The planned acquisition of ADESA will be funded by the liquidation of 
almost 60% of MP’s $280 million investment portfolio. ADESA, established in 
1992, owns and operates 16 automobile auction centers in the US and Canada and 
provides a wide range of auto related services. Through a separate subsidiary, 
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ADESA also offers financing to purchasers. The risks associated with ADESA 
include Mllnerabilitv to comoetitive oressures and a level of tangible net worth of 
less than $45 million. AdditionaUv. the orooosed acquisition will substantiallv alter 
the risk orofile of MP,  increasing the percent on non-redated assets from 13% to 
more than 20%. 

[AJS -1, Exhibit 621. (Emphasis supplied). 

Actually, according to Sandbulte, Minnesota Power paid $167 million for some 83% ownership of 

ADESA, which means that it paid approximately $122 million for the “goodwill” of a threeyear 

old used car outfit. [Tr. - 146,1471. 

As reflected on Exhibit 62, AJS-2, Duff & Phelps Credit Wing  Co., onMarch 16, 1995, 

followed Moody’s actions by also downgrading Minnesota Power’s debt and preferred stock. 

While it is true that the downgradiig was, in part, “a reflection of the still lagging financial 

performance of the water utility operations in Florida and the Carolinas”, the rating agency 

attributed its downgrade to the “changing financial kndamentals and risk profile”, which 

included: (1) expected improvement in credit protection measures not materializing, (2) weaker 

investment portfolio performance, (3) the stagnant electric service territory economy”, and (4) 

previously depressed paper prices which negatively impacted the company’s investments in that 

industry. Duff& Phelps also pointedly noted that Minnesota Power’s partial liquidation of its 

investment portfolio to fund the acquisition of ADESA would “reduce liquidity and lower 

portfolio interest income near term.” 

l* In response to a question by Chairman Clark, Sandbulte stated that fully 60% of the 
electric utility’s revenues were from industrial sales, which high percentage he conceded was a 
concern of the securities rating agencies. [Tr. - 149, 1501. Concern over this fact is reflected in 
Exhibit 62, AJS-4, an A.G. Edwards Research Comment, date January 1, 1995, which reflects 
that 62% of Minnesota Power’s 1993 revenues came from industrid customers, who are generally 
more volatile (hence riskier) than other customer classes. 
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Much of Sandbulte’s other prefled exhibits reflected similar concerns by agencies with the 

ADESA purchase, much higher than average dividend payout ratios (99% vs. 78% industry 

average), a $10 million write-off to its investment portfolio, which Sandbulte attributed to outside 

mismanagement [Tr. - 1811, and poor earnings experience from Minnesota Paper, Rendfield 

equipment, Recycled Fiber, and corporate overhead which was expected to supply a $0.15 share 

“drag” in 1994 and prospectively, and the fact that the ADESA purchase represented l l l y  some 

30 percent ofMinnesota Power’s equity. pxhibit 62, AJS - 3,4, 5, and 61. 

It appears that the brightest prospect for Minnesota Power earnings improvements, at 

least from the prospective of the rating agencies, was the planned departure of Sandbulte -“the 

anticipated improvement is attributed to management changes which should lead to better 

strategic planning and improved earnings” - [Exhibit 64, March 11,  1996, Standard & Poor’s 

Creditweek], although Sandbulte seemed to attribute this improved outlook to the employment of 

John Cirello as President of SSU and the addition of Edwin Russell, not his own imminent 

departure. [Tr. - 163, 164, 185, 1861. 

In short, Minnesota Power is not really an electric utility: Rather, as described above, it is 

part electric company, that derives almost two-thirds of its revenues from industrial customers, 

part coal company, has paper producing operations, some type of equipment operation 

(Rendfield), and recycled fiber operations, almost all of which have poor earnings. It once had a 

large ($280 million) investment portfolio, $10 million of which was apparently lost through 

mismanagement and some $160-167 million ofwhich was sold to buy the third largest used car 

auction company (ADESA) in the country. The latter move, coupled with other diversiication 

efforts, has frightened Wall Street into downgrading a multitude of Minnesota Power’s bonds, 
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commercial paper, and other securities. A fair reading of the securities rating agencies’ reports 

and comments attached to &end Sandbulte’s testimony is that they were an indictment of 

management of that company. 

While it’s true that Minnesota Power owns water and sewer utilities in three states, 

including Florida, the Consumer Parties do not think it was fair of Sandbulte to suggest that 

inadequate or unfair regulation from this Commission was the basis for Minnesota Power’s bond 

degrading. Sandbulte’s attempts to suggest otherwise should be considered when reflecting on 

the credib&ty to be given to his remaining testimony, especially that dealing with his role in 

obtaining the ex parte communications from Lt. Governor MacKay and Commerce Secretary 

Dusseau. 

It is also curious that Sandbulte did not appear to readily understand the import of 

Chairman Clark‘s question to him as to whether his Minnesota Power electric rates, or classes of 

rates, were at parity to each other and, if not, what sort of subsidies were involved. [Tr. - 

150,1511. He told the undersigned that the percentage that industrial rates were above parity 

was only slight, less than 20 percent for sure, but that he was reluctant, in fact, refbsed to state 

that he would accept rates from each of his SSU systems designed to return the 12.25 percent on 

equity SSU was seeking. Strangely, when asked how much above parity class rates should be 

allowed to rise, he said, “Well, I don’t have an exact number. I guess if everybody is served off 

the same svstem, the subsidy issue or the parity issue should be relatively narrow. (Emphasis 

supplied). [Tr. -173-1771. Doesn’t he think SSU is one system? 

Sandbulte also seemed perplexed that Charlie Beck would question him about Lehigh 

Acquisition reportedly earning a 56 percent return on equity in 1994 (which Sandbulte admitted), 
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notwithstanding that Minnesota Power, SSU and other affiliates had succeeded in convincing the 

Commission that all of the 60 percent discount they had obtained from the Resolution Trust 

Corporation should go to the land, and none to the regulated utility, because thgr claimed the land 

had a reduced value. “Risldreward, you know”, he told Beck in explaining why that level of 

return was obtained and warranted. [Tr. -154-1571. 

Sandbulte also denied to Chairman Clark knowing about any divestiture plan for the 

systems held by SSU even though we leamed later in the hearing that Charles Sweat had drawn 

up such a plan and circulated it. [Tr. -163-1651. 

Sandbulte told Chairman Clark that SSU had analyzed every utility acquisition to 

determine what repairs had to be made and that type of thing, although we found out later in the 

hearing from the excerpts ofthe StaffManagement Audit work papers [Exhibit 197 that SSU was 

criticized for its lack of a formaliied process for prior evaluation of newly acquired ‘‘systems”, 

which lee it at risk for costly undiscovered defects. The same exhibit reflected employee 

comments that SSU bought a few “dogs”, frequently encountered “surprises”, and found previous 

acquisitions to be in “disastrous” condition. 

Another strange discussion occurred when Sandbulte complained that the Commission’s 

treatment of used and useful plant in prior cases had deprived SSU of the ability to earn its 

allowed return. When Chairman Clark asked Sandbulte if he didn’t investigate the level of used 

and useful property before he made his utdity purchases here in Florida, he responded: 

WITNESS SANDBULTE: Well, I’m not sure that 

we understood the iidl ramifications of used and 

useful going back to the time when we made OUT water 
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acquisitions. When we were putting a lot of 

investment into reclaimed water, for example, which 

someone else will test@ as to the rate base 

treatment of that. 

CHAIRMAN CLARK: Let me go back to used and 

Useful. You had made an indication that you didn't 

understand as well as perhaps you should have the 

Commission's policy or the law regarding used and 

useful in the water and wastewater industry when you 

made your acquisitions; is that correct? 

WITNESS SANDBULTE: No. I think we 

understood the law. But a lot of the things have 

happened, for instance, on reuse and other areas where 

I think the law says we're supposed to get 100% used 

and useful on reuse, yet I think the StafFis 

proposiing in this case -- certainly, the intervenors 

are -- that we get less than 100% used and usefid on 

reuse. 

I mean, the law is evolving just like our 

business is evolving. I don't say that we understood 

every nuance of used and useful in great detail, but I 

would say this. My belief is that the used and useful 
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criteria have, if anything, been tightened, 

particularly when we are spending a lot of money or 

investing a lot of money as compared to what is 

allowed in the rate base or was allowed in the rate 

base when we got into the business in the first place. 

We didn't have reuse; we didn't have some of that 

stuff. 

Contrary to his earlier statement that SSU closely examined all systems before purchase he 

states: 

We didn't have as much rising cost, we 

bought some old systems that were in need of repair. 

So we put a lot of capital in this business. 

CHAIRMAN CLARK: I'm getting a little 

confused, because I think you're comparing different 

periods or different events. 

You had indicated you thought some of the 

reasons that you were not earning the rate of return 

was the fact that - up until now -- was the treatment 

of used and useful. Regardless of what the Staff may 

recommend in this case. I don't think that's an issue 

or not a basis on which you can indicate your past 
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revenues were affected by used and usefid. 

I'm trying to understand on what basis you 

believe that we have -- that the used and usefid has 

affected your rate of return in the past. 

WITNESS SANDBULTE: Okay. In the case of 

reuse, as I said -- 

CHAIRMAN CLARK: Let me state it another way 

and see ifthis is what you are saying. You assumed 

when you were acquiring these facilities that used and 

usefil would be treated in the same way as for 

electric companies, it would be treated the same way 

for water and wastewater companies? 

WITNESS SANDBULE: In the long run, yes. 

Because this is an emerging business and going from a 

very kagmented business to one that has critical mass 

of its own. Yes, I think that would have been the 

assumption. 

CHAIRMAN CLARK: And that assumption 

impacted the return on equity you were anticipating 

and what you in fact realized? 

WITNESS SANDBULTE: We had some used and 

usefil which we acknowledged. Sunny W s  is a good 
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example we talked about this morning. We knew there 

was some used and usefid, yes. The degree of that, 

that is a changing, a changing scene that we certainly 

hope to be treated as any other utility using the same 

set of criteria. Electric -- 

CHAIRMAN CLARK: But is it still your 

opinion that the way used and usefid was treated in 

the last rate case was a factor that contributed to 

you not earning the rate of return on equity that you 

were authorized? 

WITNESS SANDBULTE: Yes. 

[Tr. -191-1991, 

Thought SSU should be treated like an electric company! The Consumer Parties believe 

Sandbulte's testimony goes along way towards explaining SSU's conduct in Florida. His conduct 

and attitude should buttress the case for either dismissing SSU's case or for assigning an 

appropriate penalty. 

ISSUE 6: 
4, Tract D, as Plant Held for Future Use (Staff Audit Disclosure No. 2)? 

Are any adjustments to rate base necessary to reduce Lehigh land for Parcel 

Consumer Parties' position: *Yes. With respect to the amount of $10,480 which should 

be included in rate base as used and useful, the raw amount of the land value should be reduced by 

60% to reflect the Commission's decision in Lehighk last rate case concerning which entity should 
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be attributed the discount book value associated with the acquisition of the Lehigh consortium of 

companies. (K. Dismukes, Schedule 37)* 

ISSUE 7: 
cost of the Collier property acquired for Marco Island? 

Are any adjustments to water rate base appropriate to reflect the original 

Consumer Parties' Position: *Yes. Adjustments should be made to reflect the actual 

cost and to remove overhead allocations of $1,683,411. (LarkdDeRonne schedule 11)* 

ISSUE 8: 
for Marco Island from rate base to non-utility property (Staff Audit Exception No. 2)? 

Should an adjustment be made to reclassify a portion of the Collier Property 

Consumer Parties' Position: *A portion of the purchase price should be allocated to non- 

utility property to reflect that the 84.93 acres of uplands will not used and useful in the provision 

of water services and should be excluded fiom rate base. Rate base should be reduced by 

$5,833,617. (L.arkin/DeRonne schedule 11)* 

ISSUE 9: 
for future use to land be allowed for Marco Island? 

Should the transfer of the Section 35 (160 Acres) property from plant held 

Consumer Parties' position: *No. Currently, it does not seem feasible that this facility 

will be put into service for the projected test year 1996 because no facilities have been 

constructed on the site. Therefore, the cost ofthe 160 acre new water supply site should be 

eliminated fiom the rate base in this filing.* 

ISSUE 10: 
of a Deltona site and Marco Island site from property held for future use? 

Should an adjustment be made to disallow the company's proposed transfer 

Consumer Parties' position: *Yes. The Deltona site and Marco Island site should 

remain classified as property held for future use. Rate base should be reduced by $253,885. 

(Larkin/DeRonne schedule 13)* 

41 

9386 



ISSUE 11: 
made in Docket No. 941151-WS, pursuant to Order No. PSC-96-0413-S-WS, issued March 
25,1993, which approved the transfer? 

Should Buenaventura Lakes’ rate base be reduced to reflect adjustments 

Consumer Parties‘ position: *Adopt Public Counsel’s Position.* 

ISSUE 1 3  
and projected? 

Are adjustments necessary to the utility’s additions to plant, both historic 

Consumer Parties’ position: *Yes. SSU’s construction forecasts are not reliable 

indicators of actual construction and have been inconsistent subsequent expenditures in every 

S u g d  Woods rate case since 1990. (Hamen)* 

ISSUE 14: 
well-founded and reasonable? 

Are SSU’s classifications of expenditures as to “growth”, “regulatory”, etc. 

Consumer Parties’ position: *No, the classifcations have no basis in fact or law and have 

apparently been constructed for the purpose of misleading regulators, elected officials and 

customers into believing that capital expenditures and operating expenses are compelled by 

government action or otherwise necessary to protect the environment.* 

ISSUE 16: 
calculating used and useful for transmission, distribution, and collection lines appropriate? 

Is the utility’s methodology of converting ERCs to connected lots for 

Consumer Parties’ position: *Adopt Public Counsel’s Position. * 

ISSUE 17: 
each facility? 

Should a margin reserve be included in the calculations of used and useful for 

Consumer Parties’ position: *No. Reserve capacity needed to meet the demands of 

growth should be paid by growth. The cost of any prudently constructed reserve capacity should 

not be borne by current ratepayers through a margin reserve, but by future ratepayers through 

various forms of CIAC, AF’F’I and guaranteed revenues. (Hansen) (Biddy) @ismukes)* 
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The cost to support prudently constructed reserve capacity should be paid for by fiture 

customers through various forms of contributions-in-and-of-construction (CIAC), including but 

not limited to plant capacity charges, service availability charges, main extension charges, 

advances for construction and actual contribution of lines, paid upon connection or prepaid, and 

coflection of allowance for funds prudently invested ( M I )  and guaranteed revenues. [Tr. 2497- 

2499,25201. It is unnecessary and unfair to input a margin reserve to be paid by current 

customers to support utility plant to meet the demands of growth. 

ISSUE IS: 
appropriate margin reserve period? 

If margin reserve is included in the calculation of used and useful, what is the 

Consumer Parties' position: *If margin reserve is included, the twelve months as margin 

reserve for water mains and sewer lines, and eighteen months as margin reserve for water and 

wastewater treatment facilities historically allowed by the PSC should be utilized. (Hansen) 

@iddy)* 

A three year margin reserve is not appropriate for water plant. The water plant at 

Sugarmill Woods has been at 100 percent used and useful since the 1991 test year and SSU has 

been using up fir protection reserve to cover growth. It appears doubtful, based on SSU's poor 

history in meeting constntction projections, that the new water storage tank and service pumps 

will be completed at Sugarmill Woods in 1996 as forecast in SSU's MFR's. A five year margin 

reserve period is not appropriate for sewer plant. @ansen). [Tr. -3123, 31251. 

ISSUE 2 0  Wbat is an acceptable level of unaccounted-for-water? 

Consumer Parties' position: *Unaccounted for water should be calculated on a system- 

by-system basis so that excessive losses can be tracked and corrected were occurring. No more 
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than 10 percent ofunaccounted for water should be accepted at each individual water system. 

The current average of 10.9 Yo is unacceptable. (Hansen)* 

ISSUE 21: 
adjustments are necessary? 

Do any water facilities have excessive unaccounted-for-water and, if so, what 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 22: What is an acceptable level of infdtration andlor inflow? 

Consumer Parties' Position: *Adopt Public Counsel's Position. * 
ISSUE 23 
so, what adjustments are necessary? 

Do any wastewater facilities have excessive infdtration andlor inflow and, if 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 24: Should the hydraulic analyses performed on the Citrus Springs, Marion 
Oaks, Pine Ridge, and Sunny Hffls transmission and distribution lines be the basis for 
determining used and useful percentages for water transmission and distribution facilities 
at  these four sites? 

Consumer Parties' position: *No. Hydraulic analysis modeling is a design tool and should 

not be used for regulatory used and useful calculations. It unfairly shitls non-used and useful cost 

burdens to existing customers. It is also too expensive, complicated, and time consuming. 

(Hallsen)* 

Hydraulic analysis method is a design tool for designing water transmission and 

distribution systems. It does not reflect used and useful concepts historically used by regulators 

to establish rates. SSUs witnesses conceded that the four systems were selected for the hydraulic 

analysis modeling because of their sparse development and high percentage of non-used and 

useful distribution and collection lines. [Tr.- 504, and 877-8811, 

It is the responsibility of developers and utility owners to prevent scattered development. 

Utility owners should bear the risk and costs of acquiring systems serving sparse developments. 
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[Tr.- 2510; Tr. - 1007,10091. Commissioner Garcia's most effectively made the point ofplacing 

economic responsibility on the backs of developers and utility owners, not customers, in his 

questioning of Edmonds. [Tr.- 993,9961. 

The worse case example of artiscially inflating used and useful through hydraulic analysis 

is at the Pine Ridge system where the calculated used and useful kom the lot count method of 

23.30 percent leaps to 100 percent with hydraulic analysis. The used and useful percentage 

triples at Marion Oaks through the use of hydraulic analysis and doubles at Citrus Springs and 

Sunny Hills. [Tr. - 3 1381. These excessive increases in used and useful artificially inflate rate 

base for greater profits, imposes too great a burden on existing customers, which costs would 

normally be assigned to future customers through AFPI, depresses property values and slows 

growth. [Tr. - 3138,31401. 

ISSUE 25: 
Marco Island? 

Should adjustments be made to SSU's ming for its deep injection well on 

Consumer Parties' position: *Yes. According to the Late Filed Deposition Exhibits No. 

4,5, and 6 of Tererro and Response to OPC Document Request No. 289, the deep injection well 

on Marco Island is 37.42% used and usefkl, which mandates that $2,132,776 of plant should be 

removed from rate base. (WoeEer, Biddy, Dismukes)* 

ISSUE 26: Should an adjustment be made to the Burnt Store water plant capacity? 

Consumer Parties' position: *Adopt Public Counsel's Position.* 

ISSUE 27: 
calculation of SSU's used and useful percentage at Sugarmill Woods? 

What is the correct wastewater treatment plant capacity to use for 

Consumer Parties' position: *At a minimum, the DEP Operating Permit Capacity of 

500,000 g.p.d. should be utilized, not the 400,000 g.p.d. used by SSU from the solicited 
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engineer’s letter. SSU’s attempt to massively increase the used and useful percent by this ploy 

should be viewed as an attempt to punish Sugarmill Woods for its opposition. (Hansen)* 

Ideally, the PSC should look at any SSU system that is operating under a construction 

permit and determine how many dollars the utility is seeking for inclusion in rate base that are 

really only used and usefid in achieving the capacity allowed by the construction permit. Absent 

such a determination, SSU can “boost” its rate base in preparation for a rate case by working on a 

construction permit, increase its rate base, but, at the same time, keep the used and useful 

percentage artificially low by u t i l i ig  the lower plant capacity stated in the operating permit. 

According to Budd Hansen, SSU’s attempt to utilize the 400,000 g.p.d. rating increased the 

plant’s used and useful calculation to 90.16 percent from the 51.69 percent that would result from 

using the 700,000 g.p.d. construction permit rating. [Tr. - 3 1221. He testified that most of the 

additional construction to realize the 700,000 g.p.d. capacity had been accomplished and that the 

desired capacity should be achievable by early in the 1996 test year. [Tr. - 3 1221. 

ISSUE 2 8  
the existing distribution system? 

Consumer Parties’ position: 

Should rate base include water mains laid in the ground but not connected to 

*Adopt Public Counsel’s Position. * 

Should an adjustment be made to Buenaventura Lakes rate base to remove ISSUE 29: 
non-used and useful wetlands? 

Consumer Parties’ position: *Adopt Public Counsel’s Position. * 

ISSUE 3 0  Should the fire flow requirement be included in used and useful calculations? 

Consumer Parties’ position: *Adopt Public Counsel’s Position. * 

ISSUE 31: 
percentages for water facilities instead of the average of 5 maximum day flows? 

Should a single maximum day flow be used in calculating the used and useful 

Consumer Parties’ position: *No, the single maximum day flow should not be used in 
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the used and usefid calculations in this filing. Rather, the average of the highest 5 days of the 

maximum month should be used. * 

ISSUE 32: 
construction permit capacities for used and useful calculations? 

Should the Commission use operating permit capacities instead of 

Consumer Parties' position: *Adopt Public Counsel's Position* 

Should the "firm reliable capacities" be used in used and useful calculations ISSUE 33: 
for supply web, high service pumps and water treatment facilities? 

*Adopt Public Counsel's Position. Consumer Parties' position: 

ISSUE 34: 
used and useful calculations? 

Should an emergency storage of 8 hours of average daily flow be allowed in 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 35: 
finished water storage used and useful calculations? 

What peaking factor should be allowed for peak domestic hour demands in 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 36 Should 10% of the fmished water storage be treated as dead storage? 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 37: 
daily flows or peak hourly flows be used for peak demands? 

For high service pumps used and useful calculations, should the maximum 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 38  
used and useful without analysis? 

Should facility lands, hydro tanks, and auxiliary power be considered 100% 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 39: 
wastewater treatment plant and effluent disposal? 

What is the appropriate flow data to use for calculating used and useful for 

Consumer Parties' position: *Adopt Public Counsel's Position* 
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ISSUE 4 0  
if so, what is the appropriate used and useful percentage? 

Should iron infiltration equipment be considered water treatment plant, and 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 41: 
for water transmission and distribution mains and wastewater collection lines? 

What is the appropriate method for determining used and useful percentage 

Consumer Parties' position: *Existing lots connected compared to total lots available for 

water and wastewater services, consistent with PSC practice and provided that the proper 

allowance is made recognizing that multi-family lots and lots zoned "commercial" will have more 

connections than singlafamily lots.* 

Witness Hansen. See Response to Issue 24. 

ISSUE 42: 
components? And if not 100 percent used and useful pursuant to Sections 367.0817 and 
403.064, what are the appropriate used and useful percentages for such components? 

What wastewater plant components should be considered as reuse 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 43: 
constructed by Lehigb Acquisition Corporation? 

Should an adjustment be made to reflect non-used and useful lines 

Consumer Parties' Position: *Adopt Public Counsel's Position* 

ISSUE 44: 
useful percentages lower than those allowed in previous rate cases, which percentages 
should be used? 

If the used and useful calculations in this rate proceeding result in used and 

Consumer Parties' position: *The Commission should utilize the used and useful 

calculation resulting fiom the lot count fded by the utility in the instant proceeding. Pretending 

that used and usefil should be greater now because of some action in the past is not rational. 

(WoelEer)* 

ISSUE 45: What are the appropriate used and useful percentages for each facility? 

Consumer Parties' position: *Adopt Public Counsel's Position* 
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ISSUE 46: 
non-used and useful facilities be approved? 

Should the utility's proposed adjustment to reverse depreciation taken on 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 47: Are any adjustments necessary to correct accumulated depreciation and 
amortization of CIAC related to guideline depreciation and amortization rates being 
booked prior to implementation of service rates (Response to FPSC Interrogatory 33)? 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 48: 
included in the margin reserve? 

If a margin reserve is approved, should CIAC be imputed on the ERCs 

Consumer Parties' position: *Yes. This has been the practice in the last two SugarmiU 

Woods rate cases and there are no circumstances warranting a change from this practice. 

(Hansen) * 
There is no reason to change the standard practice at the PSC, which is also supported by 

Public Counsel. If CIAC is not imputed, the existing customers are charged with paying for 

fkture growth which is contrary to County Comprehensive Plans in conformance with the Growth 

Management Act. [Tr. - 31381. 

ISSUE 49: 
Lehigh Corporation? 

Should the Commission impute CIAC associated with assets constructed by 

Consumer Parties' position: *Adopt Public Counsel's Position* 

ISSUE 50: Should an adjustment be made for non-used and useful offsets to plant 

capacity fees and lindmain extension fees? 

Consumer Parties' position: *Adopt Public Counsel's Position* 

Should CIAC be increased to reflect cost share funds for the Marco Island ISSUE 51: 
ASR project? 

Consumer Parties' position: *Adopt Public Counsel's Position* 
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ISSUE 53: 
rate base for facilities purchased at  less than book value? 

Should the Commission recognize any negative acquisition adjustment in 

Consumer Parties' position: 

It is now clear that SSU misled the Commission in the last Lehigh Acres case on the value 

*Adopt Public Counsel's Position* 

of the non-utility assets it obtained fiom the Resolution Trust Corporation, with the result that the 

Commission overstated the rate base of the regulated utility purchased with the golf courses and 

other real estate. SSU's actions in the last Lehigh case are sufficiently misleading and fraudulent 

to warrant the Commission repairing the damage done in that case and in rebuking SSU in the 

process. [Exbibit 177 and Dismukes Second Supplemental Direct Testimony [Tr. -2800,2805 1. 

ISSUE 56: 
Survey and Investigations (PS&I) account? 

Are any adjustments necessary to SSU's projected balance in the Preliminary 

Consumer Parties' position: *Adopt Staff's Position that 1996 projected amount should 

be reduced by $1,849,076.* 

ISSUE 58: 
Keystone Heights aquifer performance test? 

What adjustments are necessary to reflect reduced costs associated with the 

Consumer Parties' position: *Adopt Staff's Position* 

ISSUE 59: 
expansion be included in working capital? 

Should deferred debits for the Spring Hill wastewater treatment plant 

Consumer Parties' position: *Adopt Staff's Position that deferred debits should be 

removed* 

lSSUE 60: 
allowance? 

Should miscellaneous current assets be included in the working capital 

Consumer Parties' position: *Adopt Staff's Position that these amounts should be 
removed by excluding $145,972* 
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ISSUE 61: What is the total company balance of working capital? 

Consumer Parties' position: *Fallout issue, Adopt Stail's Position on necessary 
adjustments* 

ISSUE 62: 
Marco bland be allowed and if so, what is the appropriate amount and amortization 
period? 

Should deferred debits related to the attempts to obtain a water supply for 

Consumer Parties' position: *No. SSU should have recognized these expenses BS they 

were incurred. The use of deferred debits to defer these costs from 1990 through 1994 to the 

present case should not be allowed because SSU did not seek prior PSC approval for the deferral. 

Rate base should be reduced by $1,319,227 and amortization expense should be reduced by 

$293,162 (Woelffer, LarkidDeRonne schedule 12)* 

ISSUE 65: 
capital structure? 

Should any adjustments be made to the equity component of the Company's 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 66: What is the appropriate cost of common equity? 

Consumer Parties' position: *Adopt Public Counsel's Position with recognition of lower 

cost of debt for Marco Island based on Collier County Bonds. (Woelffer)* 

ISSUE 7 0  
components, amounts, and cost rates? 

What is the appropriate overall cost of capital including the proper 

Consumer Parties' position: *The appropriate overall cost of capital including the proper 

components, amounts, and cost rates is set forth in the testimony of James Rothschild, with the 

caveat that witness WoeWers' adjustment for Collier County bonds should be reflected in cost 

rates for Marc0 Island systems. (Woelffer)* 
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ISSUE 72: Has SSU correctly calculated its 1996 water revenues at Marco Island? 

Consumer Parties' position: *No. SSU has understated its revenues at Marm Island. 

(WoeWer)* 

ISSUE 73: 
normalization of test year revenue for weatherIrainfall? 

Are any reveuue or expense adjustments necessary to reflect the 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 75: 
and consumption to he used to calculate revenue for the 1996 projected test year and to 
calculate rates for service? 

What are the appropriate projected number of water and wastewater bills 

Consumer Parties' position: *Adopt Public Counsel's Position. (Hansen, WoelfFer)* 

ISSUE 76: 
Island? 

Should an adjustment to revenue be made for reuse revenue on Marco 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 77: 
Dismukes for billing adjustments and non-utility income be made? 

Should the miscellaneous revenue adjustments proposed by Witness 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 80 
regarding market equity, merit, licensure, and promotional adjustments? 

Should the Commission accept the projected wage increases of SSU 

Consumer Parties' position: *Adopt Public Counsel's Position.* 

ISSUE 82: Should the utility's proposed salary adjustment based on the Hewitt study be 
approved? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 83: 
with employee lobbying? 

What adjustments are necessary to remove salaries and benefits associated 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 84: 
acquisition efforts? 

Should expenses be reduced to reflect salaries and expenses related to SSU's 
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Consumer Parties' position: *Adopt Public Counsel's Position.* 

ISSUE 86(a): Should an adjustment be made to reflect Other Administrative Projects that 
will be amortized by the end of the test year? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 87: 
Point/Palm Port facility (Audit Disclosure No. 5)? 

Are any adjustments necessary to sludge hauling expense at the Beechers 

Consumer Parties' position: *Adopt Staffs Position* 

ISSUE 88: 
Lakes be approved (Audit Disclosure No. 8)? 

Should SSU's requested amount of purchased power expense for Deltona 

Consumer Parties' position: *Adopt Staffs Position* 

ISSUE 90: 
Shareholder Services from A&G Expenses (Audit Exception No. 5)? 

Should an adjustment be made to remove the utility's allocated share of 

Consumer Parties' position: *Adopt StafPs Position* 

ISSUE 92: 
expenses? 

Should the Commission allow the Company's proposed conservation 

Consumer Parties' position: *Adopt Public Counsel's Position* 

No. During this case, and long before, SSU has made a big deal of the fact that it is 

environmentally concerned and that its water conservation efforts are second to none. SSU's 

model or pilot conservation project is centered on Marc0 Island, which was a poor choice for a 

pilot project because of the high incomes and the poor price elasticity that Marc0 Island residents 

would exhibit to all but the largest price increases. Nonetheless, SSU spent a great deal of time 

and money arguing that its conservation program was highly successhl and that the money spent 

and to be spent was well worth the effort. The cornerstone of SSU's "proof" of success of the 

conservation program was that it had resulted in average residential consumption dropping from 

some 24,000 gallons per month in 1992 to a little over 14,000 gallons per customer, on average, 
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during 1995. This Claimed reduction, which equates to some 37 percent, was truly substantial and 

had been used by SSU to impress the DEP and the several water management districts, some of 

whom trotted out experts at the hearing to test@ on behalf of SSU’s efforts. However, as was 

discovered SSU had created an entirely new classification of customer meter during mid-1993, 

which it titled ‘‘irrigation.” It had, then, through a mere bookkeeping exercise, managed to 

“move” over 250 million gallons of water from the “residential” classification on Marc0 Island to 

the “irrigation” class during the fust year alone. In 1994 SSU managed to move almost a halfa 

billion gallons of water consumption from primarily the residential classification to irrigation and 

only slightly less in 1995 (overall consumption was down due to higher than normal rainfall). 

The Consumer Parties believe that this paper exercise of water conservation was not just 

an accident, but, rather, that it was intentionally manipulated to achieve precisely the results SSU 

bragged of. SSU, which prides itself on being “one system” and a utility that wants to charge all 

its customers the same rates, had created the irrigation classification at Marc0 Island and at 

Marc0 Island alone. SSU has no irrigation classification for the other 90 or so water systems in 

this case, with the sole exception of a system it just recently bought that came with a small 

irrigation class. SSU moved the water on paper and did so to justify its so-called conservation 

efforts and expenditures. The Commission should hrther investigate the extent to which SSU has 

used these claimed conservation savings to justify monetary grants or other economic rewards to 

determine whether other legal action against SSU is possible. 

ISSUE 93: 
Docket No. 950495-WS? 

What is the appropriate amount of current rate case expense associated with 

Consumer Parties’ position: *Adopt Public Counsel’s Position.* 

54 

9399 



ISSUE 94: 
Investigation Docket) be considered Regulatory Commission Expenseother, and if so, 
what is the appropriate treatment and amount? 

Should the expense associated with Docket No. 930880-WS (Uniform Rate 

Consumer Parties' position: *Adopt Staffs Position* 

ISSUE 95: 
Docket) be considered Regulatory Commission Expense-Other, and if so, what is the 
appropriate treatment and amount? 

Should the expense associated with Docket No. 930945-WS (Jurisdiction 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 96: 
subsequent to the final order in Docket No. 920199-WS (Prior Rate Case)? 

What is the appropriate treatment for additional rate case expense incurred 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 97: 
expenses for SSU's ineficiency? 

Consumer Parties' position: 

Should an adjustment be made to administrative and general and customer 

*Adopt Public Counsel's Position.* 

ISSUE 9 8  Should an adjustment be made to corporate insurance expense? 

Consumer Parties' position: *Adopt Public Counsel's Position.* 

ISSUE 99: Should a true-up budget adjustment be made to test year expenses? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 100: Should the miscellaneous adjustments for bad debt, excessive employee 
recognition and the Price Waterhouse audit proposed by Witness Dismukes be made? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 102: 
opposed to the 1.95% used in the MFRs? 

Should a 1996 attrition factor of 2.49% be applied to 1995 expenses as 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

Should actual 1995 FASB 106 expenses be considered in the 1995 test year? ISSUE 103: 

Consumer Parties' position: *Adopt Public Counsel's Position. * 
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ISSUE 105: Are adjustments appropriate to reflect gains or losses on the sale of SSU 
plants as above the line income? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 106: If gains on sale are to he amortized and shared by ratepayers, should the 
amount of the gain first be offset by an amount suficient to increase the level of utility 
earnings during the historic period to a level equivalent to the applicable rate of return 
authorized by the Commission for each year during the historic period? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 107: Is an adjustment appropriate to reduce regulatory assessment fees related to 
Marco Shores purchased water from Marco Island (Audit Exception No. 4)? 

Consumer Parties' position: *Adopt St@s Position that regulatory assessment fees 

should be reduced by $3,118* 

ISSUE 108: Are adjustments necessary to property taxes for used and useful plant 
adjustments? 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 110: 
allocation to the individual plants? 

Wbat is the proper amount of parent debt adjustment and the method of 

Consumer Parties' position: *Adopt Public Counsel's Position. * 

ISSUE 115: Should SSU's revenue requirement be calculated on a plant specific basis? 

Consumer Parties' position: *Yes.* 

Yes. See argument on Legality of Uniform Rates. Failing to calculate revenues on a plant 

specific basis causes some customers to pay huge and excessive rates of return on the plant 

serving them, while allowing others to pay insufficient, or in some cases, zero return on the plant 

serving them. Such a differential is undue rate discrimination and is unlawM. Furthermore, 

ignoring plant specific costs blurs the price signal needed by consumers to know how much they 
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can consume in an economidy efficient manner. Inefficient consumption at a subsidized plant 

may lead the utility to engage in even more plant expansion in an attempt to lose more through 

volume. 

ISSUE 116: What are the revenue requirements in total and by plant? 

Consumer Parties’ position: *Adopt Public Counsel’s Position. * 
ISSUE 117: Are SSU’s facilities and land functionally related, and if so, does the 
combination of functionally related facilities and land, wherever located, constitute a single 
system as defined under Section 367.021(11), Florida Statutes? 

Consumer Parties’ position: *No, only those facilities and land physically interconnected 

by pipes meet the definition. SSU is a single utility comprised of many “systems.”* 

Budd Hansen, a retired professional engineer, testified that as an engineer: 

I think there is more to it than just “functionally related”--it appears to be a part, 
but not all of the equation. The key phrase in 367.021(11) is “. . . may include a 
combmtion of functionally related facilities and land.” Taken as a whole, I would 
give it this test for SMW. Does any change in the operation of SSU/SMW’s 
facilties have an affect on the facilities of any other SSU system? The answer for 
S M W  is no and we are not functionally related to other SSU systems. 

Let’s step back in time for a minute: Rosemont and Rolling Green were at 
one time two separate and distinct facilities-neither one had any affect on the 
facilities of the other system and they were not hnctionally related. However, 
when the two 4“ wells in Rolling Green had to be taken out of service, the two 
systems were interconnected in May 1992. SSU spent about $244,000 to upgrade 
the Rosemont facility and interconnect with Rolling Green, 

We now have two functionally related facilities-any change in one could 
affect the other. As I recall, the residents of Rosemont were very unhappy about 
subsidizing Rolling Green until they became the beneficiaq of a subsidy in Docket 
NO. 920199-WS. 

S M W  is not part of a combmation of functionally related facilities and land. 

[Tr. -3117,3118]. 
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Budd &sen, of course, has it right. Aside f?om the contrivance of trying to justify the 

charging of uniform rates to the customers of systems with radicdy different costs of service, 

there is absolutely no meaning in attempting to describe SSU as “one system.” Legally, the ploy 

does not get past the prohibition against unduly discriminatory rates. Additionally, the exercise is 

contrary to the way “systems” and “utilities” are considered nationally and by other agencies 

within Florida. Furthermore, there is no practical advantage to the artificial designation since 

every witnesses testifyins on the subject conceded that there was nothing SSU could quantify that 

it could do better or more efficiently under uniform rates than under centralized management with 

stand-alone rates. Specifically, Staff witness Dr. Janice Beecher’s testimony and writings were 

replete with clear distinctions between “utilities” and “systems.” For example, Dr. Beecher stated 

that typically in her experience “utilities” were the corporate entities that owned utility water and 

sewer “systems”, while “systems” typically referred to the geographic service areas actually 

providing seMce. She stated that the United States Environmental Protection Agency generally 

defined a “system” to mean a stand-alone operating system. [Tr. -15741. SpeciscaUy, she 

answered the following question: 

Q Okay. I want to get into this in a little more detail in a moment, but in your 
experience don’t you t y p i d y  refer to a utility as the corporate entity that owns 
utility systems, water and wastewater systems? 

A Yes. 

Q 
geographic service areas of the plant w i t h  the geographic service areas as 
systems? 

A Yes. 

And as a subcategory within a utility, isn’t it true that you typically refer to the 

[Tr. -15731. 
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And with respect to her writings and Florida specific examples of the numbers of “utilities” and 

“systems”, Dr. Beecher testified: 

Q (By Mr. Twomey) Florida is one of the leading states in terms of the number 
of utilities, right? 

A That’scorrect. 

Q You show that at Page 2,210 systems. Now, that number of utility systems, Dr. 
Beecher, for Florida is down substantially, is it not, from the number of utility companies 
that were in the state a decade earlier? 

A Based on the data available to me, that’s correct. 

Q In fact -- and I’ve lost my place here. But they typically -- I think the figure was in 
excess of 300 in the 1980s; is that correct? 

A The inventory report on Page 12, Table 5, indicates that in 1989 Florida regulated 
approximately 288 water utilities, and in 1995 regulated approximately 210 utilities for a 
decline of approximately 78 utilities. 

Q And by 27%, right? 

A Correct. 

Q Now, in your experience, to the extent that you have the data, was due primarily to 
acquisitions and mergers, right? 

A I don’t have systemic data to explain the decline in the number, but my understanding 
is mergers and acquisitions are leading causes of the decline. 

Q Okay. At Page 8 of that 1995 inventory, you state under the title “Water Systems in 
the UNtd States,” the first sentence says, ”The state public utility commissions typically 
count water utilities, but not necessarily water systems. The U. S .  Environmental 
Protection Agency and the state primacy agencies count noncommunity and 
community water systems and record these data in the federal recording data 
system.” Right? 

A That‘s correct. 

Q On the next page, Page 9, you say, “The distinction between utilities and svstems can 
be imDortant in that some utilities encompass multi communitv water systems Dartidwly 
in certain states. The lea dim examule is Florida where 210 reeulated water utilities 
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provide service throuph 1.363 communitv water systems.” 

A That‘s correct. 

Q SO irrespective of any local legalities, Dr. Beecher, would you agree with me that in 
the sense that you’re describing utilities and systems in your inventory, that SSU in this 
case is a utility company with some 140 or 150 or more water and wastewater systems? 

A I would interpret my data to say that they reported SSU as one utility and then that 
number of systems, and that would be rdected here. 

(Flmphasis supplied). 

At [Tr. - 16291. Dr. Beecher says the following supporting the notion that a system must be able 

to stand on its own (not functionally related) and that outside subsidies should not be had: 

Q In fact, you say on the next page that barriers to market entry are necessary 
whenever a local economy cannot support the 1 1 1  cost of water service from a 
new water system, right? 

A That’s correct. 

Q Can I take it from that statement that you believe that existing systems that -- 
economies, local economies should support the full cost of their own water service? 

A As a generalization, that’s correct. 

Dr. Beecher’s writings and testimony tended to show the history behind the expansion of utility 

systems in Florida, the rise of Florida as the state with the greatest number of non-viable utilities, 

some of the root causes leading to the great number of non-viable utilities, and the “corrective” 

action that has been taking place. Consumer Parties believe Dr. Beecher’s testimony provides an 

important backdrop to the current attempts to paint SSU as “one system.” She addressed these 

points in the following testimony beginning at page 1632: 
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Q Okay. Would you turn to Page 12 of your report, please. And it's a table, Table 1-6. 
And it shows --its title is, "States Arranged by Change in the Number of Jurisdictional 
Investor-owned Water Utilities," correct? 

A Correct. 

Q And it shows the period covered is from 1980 to 1990, and it has a column that shows 
the change in number of systems as well as a column that shows the percent change in 
system? 

A This would be the change in the number of investor-owned utilities under Commission 
jurisdiction. 

Q rm sorry. You're right. Utilities. And the first-place state in terms of the largest 
percentage of change is Texas? 

A That'scorrect. 

Q And Florida is second, and shows that it went from 260 utilities in 1980 to 357 
utilities in 1990, right? 

A That'scorrect. 

Q For an absolute raw number change of utilities of 97, or a 37% increase? 

A Approximately, that's correct. 

Q And you don't know the specifics of why that large increase was made in the state of 
Florida, do you? 

A I did not attempt in this analysis to document the reason for the change for any of 
the particular states, although I think we have some general knowledge about why that 
change may have occurred. 

Q Okay. And what was your general knowledge of the impetus for the huge increase in 
the utilities in the state of Florida during that decade? 

A 
policy factors, probably contribute to that change. On the one hand we probably saw a 
certain amount of growth, population growth and accompanying real estate development. 
Another factor, when we see a large change like that might be jurisdictional or statutory 
effects. For example, if in the case of Florida some of the county-regulated utilities were 
turned over to the Commission for regulation, brought in under the Commission's purview 
during that time period that could account for a increased number as well. 

I would suspect that a combination of factors, demographic factors as well as public 
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Q 

A That'scorrect. 

Okay. Because that table reflects jurisdictional by state commissions? 

Q Okay. Would you look at Page 26. With respect to bankruptcy in water utilities you 
say on that page, do you not, "That many small water systems are established on the basis 
of speculation about real estate development and growth. Growth is essential to the 
success of most new firms." Then you go on and say "Lack of expected growth (namely 
less than 111 development of a subdivision) is probably the most prevalent stress for young 
water systems"; is that correct? 

A That's correct. 

Q Do you know whether or not that's one of the prevalent problems in the state of 
Florida, or has been? 

A For that particular passage I noted a staff member response in New York on that 
issue. I don't recall spdca l ly  being aware of data along those lines for Florida. 

Q Okay. If we were to cite to you a development in the panhandle of the state of Florida 
that -- where there was attempted development in excess of 20,000 acres but has only 500 
customers for the water and sewer system, that might be an example of what you're 
talking about? 

A That'scorrect. 

Q Okay. On Page 30, Dr. Beecher, in your discussion of viability and potentially 
nonviable systems, you list -- actually you sum up the problems that are usually inherent, 
right? 

A Correct 

h4R. TWOMEY: And I won't do too much more of this, Madam Chair, because my throat 
is sore -- could I ask you to read those because the Commissioners don't have copies, 
starting with "Most trouble"? 

A 
"Most troubled small water systems fall into one of the following categories: One: They 
are obtained at 100% donation by a developer to the owner/operator of a company 
attempting to operate as a valid operating company. Two: They are owned and operated 
by the developer. Three: They are a shell corporation set up by a developer that he 
finances until all lots are sold, after which it is allowed to fold. They usually do not have 
enough customers to stand-alone and generate enough money to operate effectively as a 

This is a quote f?om Mr. Robert Heater from the Brick (ph) proceedings at the NRI. 
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separate company, i.e., less than 1,000 customers. They were usually installed 
with everything at a bear minimum and they almost never have a real rate base." 

Q Okay. And those factors tend to increase the chance that those systems will become 
nonviable, right? 

A Historically that's correct. 

Q Okay. And result in them having negative net income and/or negative net worth, 
right? 

A Those are two measures fiequently used. 

Q Would you turn to Page 42 of your document, please. And that table, Table 2-1 1 -- 
* * *  

Q (By Mr. Twomey) Table 2-1 1, Dr. Beecher, purports to show the estimated number 
of systems in poor financial health for selected states in 1991, right? 

A Correct. 

Q What states leads the nation? 

A In this accounting, Florida is at the top of the list. 

Q Okay. And it shows, does it not, that Florida in leading the nation in 1991, had 462 
small systems with negative net income, right? 

A Yes. 

Q It had 39 in that year that had negative net worth? 

A As approximated by Commission S t 8 ,  yes. 

Q Okay. These, I assume, are the same Commission Staff contact persons that you took 
your survey results fiom, or their replacements, successors? 

A As far as the recent survey work, probably. 

Q Yes, ma'am. So that table would tend to indicate that a number of systems or utilities 
in the state of Florida probably fit the mold of developer, shell corporation that you 
suggested earlier, right? 

63 
94r38 



A Based on this we would know that they --that there were a large number of systems 
with serious financial difficulty. Their particular ownership character can't be surmised 
from this. 

Q Yes. And on you have a statement on Page 49. But you take the position, and your 
co-authors, that the certification process is the state's most important tool in screening 
systems before they actually begin operations, right? It's in the middle ofPage 49, under 
"Regulatory Policy"? 

A Yes, that's correct. 

Q And that in the lexicon of economic regulators, certification can present a barrier 
to market entry, right? 

A Correct. 

Q And you made the statement -- your publication made the statement earlier, as we 
discussed, that there should be market barriers in those cases where the local economy 
cannot support the 111 cost of the system, right? 

A Yes. And as we explored in the deposition, I believe there should be a combination of 
market barrier, but also a proactive attempt to seek out the least-cost means of serving 
customers. 

Q Okay. And on the next page you and your co-authors lay the responsibility for the 
proliferation of these type systems at the feet of state and local officials, right? That is, 
you say at the bottom of Page 50, "Despite federal interest in nonproliferation, it is a 
policy dependent almost entirely on implementation at the state and local levels. In most 
cases, water systems do not emerge without the approval of one regulatory agency." 
Right? 

A That's correct. 

Q And you go m e r  on Page 54 and state, do you not, "The blame for the 
proliferation of nonviable small water systems (usually privately owned) has often 
been laid at the door of the state public utility commissions. 'The state PUC 
regulatory process has been too lenient in allowing the creation of many small 
water systems that were not financially viable when initiated. In the past 
commissions may not have presented an effective barrier for market entry into 
someutilities."' 

Now, it's not my intention to blame -- lay any blame at the feet of this Commission. 
Most of the Commissioners, of whom are relatively new compared to the decade between 
the 1980s and 1990. But based upon what we've seen in your tables, and your discussion 
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of the problems, the way in which utilities become troubled, can you say -- are you willing 
to say that it appears that some of the problem in Florida for the large number of nonviable 
utilities has to be taken by the regulatory agencies that certified them? 

A 
at the door of the commissions. Diplomatically, we don't necessarily say that that's 
supported because it may not be supported in every case. And I would suggest that one 
has to be careful in attributing blame, and, in fact, what is important is the combination of 
statutory authority, Commission decision making, but also institutional and economic and 
other variables that may well be outside the control of the state regulatory Commission. 
We often, for example, point to local zoning policies as being an important contributing 
factor. 

First, I think it's important to read into this statement that blame often has been laid 

And then, finally, there's simply the statutory tools that the Commission has at its 
disposal at any given time in terms of dealing with this problem. We know for a fact that 
some commissions seem to not have adequate certification authority, and so we're 
therefore not able to exercise it very effectively. 

Q Yes, ma'am. I didn't mean to put you in a embarrassing position seeing as how you 
are a guest here. But in relative terms of possible responsibility for the proliferation of 
systems that -- and utilities that occurred in the state ofFlorida from 1980 to 1990, 
wouldn't you agree with me, Dr. Beecher, that it is extremely difficult to assign any 
responsibility on Bud Hansen and his neighbors for the certification or zoning of systems 
that are located in other parts of the states? Do you understand my question? 

A Yes. And Mr. Hansen's interest aside, we all as citizens depend on our elected and 
appointed officials to make decisions for us all the time in public policy. So to the extent 
we at times become frustrated that we haven't done a good job, it's our responsibility to 
act through our appropriate political channels, to make changes. So I guess I --I'll leave it 
at that. 

A Thank you. Now, from what we've seen in your tables in your discussion in your text, 
we had a -- it appears, does it not, that we had a situation in Florida through which 
ineffective market barriers to entry for some potentially nonviable utilities through 
developer-related speculation, your tables reflect that we came to at the end of the -- we 
came to in the 1980s, and the early 1990s, to have a problem in the state of Florida at least 
as represented by nonviable negative net worth systems, right? 

A I would say in the state of Florida and elsewhere hindsight is 20/20 and we became 
well aware of this problem and certainly is not unique to Florida. 

Q While it's not unique it has occurred here to a degree 

A Yes. 
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Q So we are faced with a problem --irrespective of who is at fault -- we faced a 
problem in the latter part of the '80s and early '90s here in Florida dealing with 
nonviable utilities, would you agree. 

A That's correct. 

Q Now, ifwe turn to Page 91 it appears that solutions may be at hand. Under your title 
of "Mergers and Acquisitions" you say -- you and your co-author say "From a public 
policy perspective, the merger of utilities or the acquisition of one utility by another is an 
attractive solution to the viability problem." 

A Correct. 

Q And you believe that, do you not? 

A As a general idea, yes 

Q Okay. On the next page, you say the top of the page, on 92, "Acquisition activity 
among water systems subject to state Commission regulation in 1990 not surprisingly was 
most substantial in those states with many water systems, as reported in Table A-7 of 
Appendix A. Leading the states in mergers and acquisitions were North Carolina with 91, 
Texas with 70, Arizona 18, Florida 14 and California 12." Right? 

A Correct 

Q You go on to list some of the factors that are key in considering takeovers. And you 
say that "Mergers, acquisitions and other transactions involving the assets of 
investor-owned and other types of water utilities generally require approval by the 
state public utility commission which may attach conditions to the deal." That is generally 
the case, is it not? 

A That would be my understanding, yes. 

Addressing Hansen's concern that there be a difference with an engineering distinction in 

the term "hctionally-related", Dr. Beecher conceded the importance of interconnections: 

Q 
indiierent to single-tariff pricing or stand-alone pricing when it considers the third 
perspective? 

Yes, ma'am. Can you think of any reason why a utility should not be 

A I don't think, according to this third perspective, that the Utility would be indifferent. 
I think one of the rationales for single-tariff pricing is to better position a utility for 
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competition and long-term planning considerations by, for example, economizing 
on planning and regulatory expenses, and so on. And, also, there could be 
advantages in terms of load management perhaps. 

Q Well, let me ask you this. Load management typically is a term used primarily in the 
electric utility industry, right? 

A That is correct, although I think it is a term that is increasingly used in the water 
industry. 

Q Would it have any applicability between and amongst noninterconnected water or 
wastewater utilities? 

A Generally, physical interconnection would be required to practice conventional load 
management technique. However, again taking a long-term view and looking at 
systems as a whole, I think one of the potentials for regionalization would be some 
physical interconnection. 

Q But absent interconnection, you would agree, would you, that load management is out 
completely? 

A For the most part, yes. 

[Tr. - 1583,15841, 

Dr. Beecher also gave some insight into how large utilities can be enticed into buying 

smaller, non-viable utilities and why they might seek uniform rates. Her testimony includes the 

following discussion: [Tr. -1646,16521. 

Q At Page 70 of your deposition I asked you "Under the right circumstances can 
rates be high and still be legal and just and reasonable ifthey reflect cost?" And 
you answered that they could, didn't you? 

A This is Page 70? 

Q 
you -- let me ask you this: Under the right circumstances, can rates be high and still be 
legal and just and reasonable if they reflect cost? 

Yes, ma'am. Of your deposition. The very bottom ofthe page. The Line 17 I asked 

A Yes, they can. 
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Q Okay. And high can be -- high rates can be relative, can it not, Dr. Beecher, in the 
sense that ifa developer low-balled rates, had them below compensatory rates for the 
purpose of selling lots or homes, and then went to compensatory rates, there could be a 
large jump, right? 

A I would say high or low is always a relative term. 

Q Sure. I fa  developer did such a thing, and that is had below costs rates for the 
purpose of selling his development, and then jumped them dramatically, could that jump, 
depending upon the size, be considered to be rate shock? 

A Yes. I think a magnitude increase that I think you're refking to would potentially be 
interpreted as causing rate shock. 

Q And if there were another developer who had reasonable levels of CIAC such that the 
rates were close to compensatory from the outset -- do you follow me so far? 

A I believeso. 

Q Do you think that it would be fair to charge the customers of the system that was set 
up with reasonable compensatory rates at the outset, to charge them a premium in order to 
help negate the rate shock that night be experienced by the customers of the system that 
was set up improperly? 

A 1'11 try to answer. I think the combination of contributions or system development 
charges or other up-front fees for capital in the water industry, coupled with the 
resulting rates, has to be evaluated in terms of fairness or equity issues. And then those 
factors might also play into decision making about subsequent rate changes, if I'm 
interpreting you correctly. 

Q But -- and I apologize because it was a difficult question, but you're not saying that 
it's appropriate or acceptable, are you, that customers from nonhterconnected systems 
should have -- whose rates were established properly at the outset, should have to pay a 
subsidy to another system who is nonviable, essentially from the start, had low rates, 
merely because of their common ownership by one utility. You don't accept that, do you? 

A 
the circumstances. But in general that would be a consideration that regulators would 
have to take into account. 

I can't comment on the characterization of rates set properly. So it would depend on 

Q Okay. On page -- I asked you while physical interconnection -- you made the 
statement, either your testimony or one of your documents -- I think it's your testimony, 
while physical interconnection yields sigdcant economies of scale, common management 
of noninterconnecting systems address financial, managerial and technical viability issues 
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and can yield some economies. And you answered "That's correct." Right? 

A That's correct. 

Q SO I asked you what economies of scale do you achieve by physical interconnection 
that you don't achieve without it. And what was your response? 

A I'mlooking. 

Q It's at the top of Page 75 is your response. 

A I responded "That with physical interconnection you can achieve economies in 
supply and treatment, for example, the chemical cost and other kinds of treatment costs, 
operating costs, and without physical interconnection you have to look for economies in 
other areas of operation." 

Q So it stands to reason, does it not, Dr. Beecher, without physical interconnection you 
can't achieve the economies you just listed. 

A That'scorrect. 

Q Okay. And that isn't it true that whatever other economies you would find fiom 
centralid management would exist irrespective of whether you have single tariffrates or 
stand-alone rates? 

A Yes. That's correct. 

Q Okay. In your testimony, I think it was, you said at Page 16, beginning at Line 6, 
"Larger systems interested in acquiring smaller systems tend to favor single-tariff pricing." 
And I ask you why do they tend to favor single-tariff pricing? We're still on Page 75. 

* * *  

Q (By Mr. Twomey) Okay. My question to you, Dr. Beecher, is why do they tend to 
favor single-tariff pricing? 

A As answered in my deposition, it is my understanding based on anecdotal evidence, I 
admit, but that larger systems would generally like to have incentives to acquire small 
systems, especially ifthose systems are troubled financially. So the acquiring systems tend 
to look for incentives to make acquisition. And single-tariff pricing seems to be viewed as 
a way to make the job of the acquiring utility easier, simpler and so on. And this includes, 
you know, the administration of a single rate structure, simplification of related fhctions 
such as customer education, billing and other practices. 
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Q And isn’t it true then that it also, that is single-tarBpricing, makes the utility‘s life 
easier by spreading the cost over more customers and, thereby diffusing what otherwise 
might be considered rate shock. 

A Yes, that’s correct. 

While SSU may want to pretend that there is only one SSU “system”, the reality in the rest 

of the world is that there is one “LItility”, SSU, and 140 or more “systems.” There is centralized 

management, which SSU admitted having before it ever got trapped in the uniform rates chase. 

All the wagonwheel analogies in the world will not suffice to justify uniform rates. Finding a 

different result in this hearin& or pretending otherwise, will not validate what are otherwise 

“unduly discriminatory“ rates. 

SSU witness Ludsen, chief among SSU witnesses could not cite one objective benefit of 

uniform rates over stand-alone rates with centralized management. In response to a 1988 Staff 

survey, SSU had responded that there were no benefits associated with uniform rates on a 

statewide basis versus centraked management and, M e r ,  that SSU 

statewide uniform rates. Bxhibits 252 and 2531. 

want to implement 

h truth, the attempt to make SSU into a single “system” has no other purpose than the 

legal justification of uniform rates. Pretending otherwise is just plain dishonest. 

ISSUE 118: Should the utility’s proposed weather normalization clause be implemented? 

*Adopt Public Counsel’s Position. * Consumer Parties’ position: 

Additionally, according to Hansen, the concept is deficient because, among other reasons, 

“the geographic distance between systems is too great for a homogeneous rain and wether pattern 

which varies even within SSU.” Additionally, the meter reading times vary too much by system 

and location with the result that the time element is too diverse to be making financial 
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commitments based on weather. [Tr. - 31331 Exhibit 1881 

ISSUE 119: Should rates be adjusted for any service areas for the purpose of encouraging 
water conservation? 

Consumer Parties’ position: *No. There is no statutory authority to depart fiom cost of 

service considerations to affect water conservation. Customers must receive true and accurate 

“price signals” to effectively conserve. Such price signals are dependent upon stand-alone rates 

reflecting the true and accurate costs of service at each system or service area.* 

Dr. Beecher and virtually every other witness in this proceeding recogmed that 

conservation was dependent upon economic efficiency, which, in turn, is dependent upon the 

accuracy of the price signal sent to the consumer. Price signals can only be accurate ifthey rdect  

the costs of providing the service in the location where the rates are charged. Providing external 

subsidies of any kind will only result in the person receiving the subsidy over consuming the 

product, which in this case usually means using water that is already costly because scarce. 

There is no statutory authority to depart fiom cost of service considerations to affect 

water conservation. True and accurate “price signals” are dependent upon stand-alone rates 

reflecting the true and accurate costs of service at each system or service area. A properly 

structured Base Facility Charge and separate gallonage or usage charge rate structure m y  

encourage water conservation by properly reflecting the costs of consuming the water in the 

gallonage charge. This goal can only be met if the gallonage charge accurately reflects the 

percentage of costs associated with the variable costs of producing the water. Differing 

consumption and cost data from plant site to plant site dictate that the split of revenue 

responsibility between the base facility charge and the gallonage charge should vary from system 
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to system or plant site to plant site. Furthermore, the concept of uniform rates totally defeats the 

ability of the Base Facility ChargdGallonage Charge rate structure to encourage conservation by 

completely masking the “price signal” of the true cost of producing the water at each location. 

The result is that some high cost areas with a great necessity for water conservation will actually 

be encouraged to consume more water because of the subsidies inherent in uniform rates, while 

others will be forced to utilize less because of the subsidies they are forced to pay. Charging each 

system stand-alone rates designed to recover the actual revenue responsibility for that plant 

through the Base Facility Chargdwonage Charge Methodology is the best way to legally eect 

water conservation. 

Dr. Beecher recognized the dangers of subsidies impairing clear and accurate price signals, 

saying: 

Q 
general belie& as I understand it, that you are opposed to the concept of 
subsidies within utility rates generally; is that correct? 

Okay. We had discussed the notion that in your deposition that it is your 

A I think for subsidies to be used they have to be explicitly recognized and a justification 
has to be provided for their use. 

Q But in any event, at least in a theoretical sense, any subsidy results in a degradation of 
the rate being able to reflect cost; is that right? 

A That’s correct. Subsidies that provide revenues outside of the utility rate structure, or 
subsidies within the utility from one class of customers to another will tend to undermine 
the price signal to customers. 

[Tr. - 15871. 

She stated a general preference for avoiding subsidies, ifpossible, minimizing them 

otherwise, and also recognized the economic inefficiency associated with their use. 

Q Okay. And by outside subsidies you typically would think of a municipality -- 
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a municipal type system that either uses its system to subsidize other municipal 
services or one that uses other services or general revenues to subsidize the utility's 
services, right? 

A Thatiscorrect. 

Q And I think I hear you saying that that's -- are you saying that that's okay as long as it 
is specifically stated? 

A In general it's not Dreferable to use subsidies. However, communities I believe have to 
make that determination themselves if they find for example, that supporting certain costs 
through means other than the rate mechanisms is appropriate under certain 
Circumstances. Ultimately it does come down in part to the communities weighing 
the subsidization issue against other public policy issues. 

Q Yes, ma'am. But isn't it your point that even ifthey do that, that if you have a 
municipality for example, that subsidizes its water rates with general revenues, the 
necessary result is that consumers will have a price signal that does not accurately 
reflect cost, and in that situation would be likely to over consume water; is that 
correct? 

A That's correct. The concern is that over the long run consumer consumption 
patterns would not reflect their use of the correct price signal and, therefore, & 
utilitv as a result might overbuild caoacitv in remonse to inflated demand. 

Q Okay. Now, the second type of subsidy that you mentioned, did you say that it was 
between classes of utility customers or among or within a class? 

A I believe I was referring to among classes of customers or classes of service. 

Q Okay. Would that be a situation in which a bulk or industrial customer might be 
c h g e d  marginally above cost of service or above parities, as you might refer to it, in 
order to supply some subsidy to a residential class? 

A That would be an example 

Q Okay. Now, is that, in your view of this industry, is that desirable or not desirable? 

A The ratemaking process always involves some kind of averaging to arrive at 
classications of customers in service. We don't have individualized rates. So &om a very 
narrow theoretical standpoint, there's always some element of subsidization involved 
in ratemaking. 

1 think the general miding orincioles swgest that we alien classifications of service 
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with the costs of providine those services so that the overall subsidies are genera& 
minimized. 

Q Yes, ma'am. But to the extent that a bulk customer or a classification of bulk 
customers or commercial customers are overcharged relative to their true cost of service, 
in a economic sense, they will tend to under consume; is that correct? 

A Yes, if that's true. Although I would also suggest that pricing of wholesale versus 
retail customers in the water industry is probably not at the level of understanding and 
analysis as it is in the other industries, and it's something I think we need to know a lot 
more about. 

Q And conversely, in that situation the consumers, the residential consumers, who are 
being charged a rate that is less than their cost of service as a result of the interclass 
subsidy would tend to consume more water than they otherwise would ifthey had the 
correct price signal, correct? 

A That would depend on the elasticity of demand for those particular groups, bearing in 
mind that residential use generally is less price responsive than the use by industrial class 
customers. 

Q Right. Wouldn't you agree with me that the -- irrespective of what the elasticity was 
for a given income group, that would be affected as well by the magnitude of the 
subsidy, right? 

A Could you repeat? 

Q Yes. How much a class of customers might over consume or under consume as a 
result of either paying a subsidy or receiving a subsidy depends in large part on how large 
the subsidy is relative to the real cost, right? 

A Yes. 

Q So that a residential customer that receives a very large subsidy as a percentage of his 
or her true cost rate might overuse a lot more than someone that is getting a minimal 
subsidy, right? 

A Absent other information or conservation oriented programs directed toward that 
consumer, that is correct. 

(Emphasis supplied). 

Dr. Beecher recognizes the preeminence of cost of service in ratemaking (hence no 
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artiticial “conservation” surcharges used to subsidize consumption elsewhere), reaffumng a 

statement in her writings [Exhibit 133, page 161: 

Q NOW, would you turn to Page 16 of your exhibit -- my exhibit. The last 111 
paragaph, at the bottom of 16 says, ”Generally the cost of service standard has 
prevailed in setting water rates. This means setting rates that generate revenues 
from each user group equal to the cost of serving that group. That is the user class 
that causes the expense absorbs the cost in rates paid for water service. The cost 
of service concept implies equal treatment for users with equal costs and rate 
differentials reflecting cost differences. This presumes, however, that water 
service costs are easily ascertainable for specific user groups.” Now you believe 
that, don’t you? 

A Yes, Ido. 

[Tr. - 16031 

Additionally, water conservation needs be pursued where it is, in fact, needed. For 

example, Sugarmill Woods does not have a water source problem as shown by monitoring wells 

on the property. Furthermore, Sugarmill Woods customers have been retrofitting water 

conservation devices on older homes and installing them on new construction. [Tr. - 3 127,31281. 

ISSUE 120: What idare the appropriate bulk rate@)? 

Consumer Parties’ position: *Bulk rates should be cost-based and the costs should 

reflect the actual costs of the plant site providmg the service.* 

ISSUE 121: In light of Section 367.0817, Florida Statutes, should any of the revenue 
requirements associated with reuse be allocated to the water customers of those facilities? 

Consumer Parties’ position: *No, they should only be allocated to the reuse 

customers in this case. (WoeHer)* 

ISSUE 122: What are the appropriate rates for reuse customers in this case? 

Consumer Parties’ position: *As with other rates, reuse rates should be established to 
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recover the required revenue requirement of the reuse facility providing the customers With 

service, that is, on a system-by-system basis.* 

ISSUE 124: For SSU, what goals and objective (i.e.. safe and efficient service at an 
affordable price, resource protection, financial viability, regulatory efficiency) should the 
Commission consider in determining the appropriate rate structure and service availability 
charges? 

Consumer Parties’ position: *Strictly the statutory and case law requirements that rates be 

f&, just and reasonable and not unduly discriminatory. Stand-alone rates reflecting actual costs 

of providing Service from given facilities, plus reasonably allocated common costs.* 

The Commission has no statutory basis for considering any “goals and objectives” that are 

not related to the recovery of the legitimate costs of providing service at each plant location from 

the customers being served by each system. The rates must be “fair and reasonable and not 

unduly discriminatory.” For the rates to be so they must be set on a stand-alone basis and, 

thereby, be designed to recover the return on investment and the reasonable and prudent expenses 

necessary to provide service at each location, along With the allocation of truly ‘‘common costs” 

through a reasonable cost allocation methodology. It is essential that the return on equity and the 

overall return at each location equal the returns approved for the utility by the Commission. 

As is shown in MFR Volume 3B, Book 8/8 SSU proposes charging some systems as 

much as 367 percent return on equity, while charging others as low as a negative 221 percent 

return on equity. This while suggesting that ratemaking must be neutral and fair to all parties 

concerned. How can SSU ask for a return of 12.25 percent on its equity investment and yet dare 

to ask some of its customers to pay as much as 367 percent on the investment serving them? 

ISSUE 125 What is the appropriate rate structure for SSU in this docket? 

Consumer Parties’ Position: *Proposed uniform rates are “regulatory socialism”, pure 
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and simple. Stand-alone rates reflecting the actual costs of providing service at each system or 

facility or service area, as well as reasonable allocation of reasonable, prudent and necessary 

common costs.* 

The proposed uniform rates are legally unduly discriminatory wherever they deviate from 

the costs of providing service at the system or location in question. The proposed uniform rates 

force certain customers to pay rates of return to SSU that greatly exceed the authorized return 

(367 percent return on equity on sewer rate base at S u g d  Woods, 81 percent return on equity 

on water rate base at Sugarmill Woods, and 94 percent return on equity on water rate base at 

Amelia Island to cite just a few examples), while allowing other customer groups to pay little or 

no return on the plant or facilities serving them. Such is the definition of "undue discrimination." 

The proposed uniform rates completely distort the true price signals sent to customers, thus, 

rendering completely meaningless any traditional value of the Base Facility Chargdmonage 

Charge rate structure with respect to conservation. 

According to Budd Hansen, the 1996 test year sales revenue, when comparing stand-alone 

to uniform rates, would have Sugarmill Woods customers paying annual subsidies for water of 

$649,497 and $632,749 for sewer for a total annual uniform rate subsidy of $1.282.246. which 

subsidy is approaches the total annual sales revenue of $1,347,001. The result is a 95 percent 

increase in rates that SSU is asking Sugarmill Woods customers to pay in subsidies to other SSU 

customers. 

This level of subsidies &om some customers who may be on Medicaid? [Tr. - 31 151. 

Application of the uniform rates as proposed would often have low-income customers, including 

some living in federally subsidized housing, subsidizing the utility services of high-income 
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customers without any regard for their relative income levels, to include 38 residents of 

Homosassa Commons served by the Citrus Springs systems, whose residents would pay a 

combined water and sewer monthly subsidy of $18.19 under the proposed uniform rates. [Tr. - 

3144,31451. Ifthe Commission finds that it has the legal authority and necessity to provide 

rate supports to truly needy customers, it should attempt to obtain hnding from the state's 

general revenue fund or promote a lifeline assistance program similar to United Telephone's 

Lifeline Plan. [Tr. - 31461. Sugarmill Woods takes the position that subsidies from other systems 

at times of capital expenditures will never occur during the life of the average retiredresident who 

is currently being expected to pay subsidies under the prior and currently proposed uniform rate 

structures. [Tr. -31151. 

ISSUE 126: 
from the BFC and 60% of revenue collected from the gallonage charge, as proposed by 
SSU? 

Should the Commission adopt the rate structure of 40% of revenue collected 

Consumer Parties' position: *No. Allocation must be based on system specific 

relationship between fixed and variable costs with goal of BFC recovering the fixed and the 

Gallonage the variable costs. (Hansen/Woelffer)* 

Failing to allocate on a system-by-system basis will, among other things, pressure low- 

income customers who already using little water to be pressured to use even less. [Tr. - 31301. 

Split must be done on a plant by plant basis and only reflect cost of each system if to be effective 

for a number of reasons, including the reasonable opportunity of recovery of revenue for SSU and 

achieving conservation. 

In addition to its failure to properly account for water conservation goals, SSU's proposal 

unnecessady shies more risk for revenue collection from SSU's stockholders to its customers. 
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[Tr. 2714-2715.1 

ISSUE 129: What are the appropriate rates for SSU? 

Consumer Parties’ position: *SSU’s revenues should be reduced by $10,360,891 per 

year and the resulting revenue recovered through stand-alone rates* 

Whatever the revenue requirement on a total company basis, revenues must be calculated 

on a system-by-system basis and rates established on a stand-alone basis. 

ISSUE 131: In determining whether any portion of the interim increase granted should 
be refunded, how should the refund be calculated, and what is the amount of the refund? 

Consumer Parties’ position: *Adopt Public Counsel‘s Position.* 

ISSUE 134: Has SSU’s sewer main extension charge of $280 under the heading of 
“present charges” been approved by PSC order? 

Consumer Parties’ position: *It appears that this charge has never been approved by 

PSC order. (Hamen)* 

Hansen testimony at [Tr. -31341. 

ISSUE 135: 
treatment? 

Should the utility’s plant capacity charges be differentiated by type of 

Consumer Parties’ position: *Irrespective of the type of treatment, plant capacity 

charges should be established on a system-by-system basis and be designed to cover the costs of 

providing the new service. * 

ISSUE 136: 
CIAC of the service area? 

Should the utility’s plant capacity charges be differentiated by the level of 

Consumer Parties’ position: *Plant capacity charges should be established on a system- 

by-system basis and be designed to cover the costs of providing the new seMce irrespective of 

the level of CIAC of the service area.* 
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ISSUE 138 What are the appropriate service availability charges for each plant? 

Consumer Parties' Position: *They should be system specific and calculated in 

accordance with Commission rule and practice. * 

ISSUE 142: 
for direct payment of customer bas? 

Should tbe utility be required to offer the option of electronic funds transfer 

Consumer Parties' position: *Yes.* 
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ISSUE 144: Are the utility's books and records in compliance with Rule 25-30.450, 
Florida Administrative Code (Audit Exception No. l)? 

Consumer Parties' Position: *Adopt Staffs Position that records are not in compliance.* 

ISSUE 145  Do Sections 367.0817 and 403.064, Florida Statutes, require that reuse 
facilities be considered 100% used and useful? 

Consumer Parties' position: *Adopt Public Counsel's Position.* 

ISSUE 146: Are Uniform Rates as proposed by SSU in the instant case both in accord with 
statutes and constitutional? 

Consumer Parties' position: *No. They are unlawful because they include capital costs 

not "used and useful" in providing service as well as expenses not necessq to the services 

provided. They are unduly discriminatory amongst customer groups and are unconstitutional 

because they are a "taking" in violation of the Federal and State Constitutions.* 

The Legal Issue: Are Uniform Rates Legal? 

Sir Winston Spencer Churchill had a famous quote appropriate to the substance of much 

of what is being attempted against the majority of SSU 's customers in this case. He said: 

The inherent vice of capitalism is the unequal sharing of blessings; 
the inherent virtue of socialism is the equal sharing of miseries. 

Familiar Ouotations, John Bartlett, Fourteenth Edition, p. 925a. 

The Consumer Parties would suggest that the record in this case demonstrates that there is plenty 

of utility-related misery to go around. It is their position, however, that it is not this 

Commission's duty or within its authority to direct that any of the misery be borne by those not 

responsible for it through the imposition of rates that are effectively socialistic. 
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Both the Commission Staff and SSU take the apparent position that uniform rates, as 

proposed in the instant case, may be approved so long as the Commission h d s  the utility’s land 

and facilities are “functionally related.” They both cite to Cihus Countv v. Southern States 

Utilities. Inc. 656 So. 2d 1307 @la. 1st DCA 1995) for this proposition. They both 

misunderstand the Court’s holding in Citrus County. 

As noted by the Court, both Citrus County and Cypress and Oaks Villages Association 

(now Sugarmill Woods Civic Association, Inc.) appealed the PSC‘s decision to approve statewide 

uniform rates for the affected utility systems, arguing that (1) there was no evidence in the record 

to support such rates; (2) the rates violated section 367.081(2)(a), Florida Statutes; (3) they were 

denied due process because the statewide uniform rate issue was not properly noticed; (4) the 

new rate structure resulted in a taking of their contributions-in-aid-of-construction (CIAC); (5) 

the order violated the doctrine of administrative res judicata; and (6) the s t a s  implementation of 

the new rates before the final order became final violated their due process rights. The Court did 

not reject g~ of the grounds raised by the customers in opposition to uniform rates in Citrus 

m. Instead, it declined to address each of those issues separately because it reversed on the 

ground that the Commission had exceeded its statutory authority when it approved uniform 

statewide rates for the 127 systems involved in this proceeding, based on the evidence produced. 

Specifically, the Court concluded that Chapter 367, F.S. does not give the Commission 

authority to set uniform statewide rates that cover a number of utility systems related only in their 

fiscal functions by reason of common ownership. Instead, the Court found that Florida law allows 

uniform rates only for a utility system that is comDosed of facilities and land functionally related in 

the providiis! of water and wastewater utility service to the public. The Court based this 
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conchion largely on its finding that Section 367.171(7), F.S. (1991), panted the Commission 

exclusive jurisdiction, with some exceptions, over “all utility systems whose service transverses 

county boundaries”, and the term “system” is defined as “facilities and land used or usem in 

providing service and, upon a finding by the commission, may include a combination of 

functionally related facilities and land.” 

In Citrus Countv. the Court did not find competent substantial evidence that the facilities 

and land comprising the 127 SSU systems were functionally related in a way permitting the 

Commission to require that the customers of all systems pay identical rates. Rather, the Court 

found that the Commission had made no finding that SSU’s service areas or facilities in the case 

were a “combination of functionally related facilities and land” and, further, that no such finding 

could have properly be made given the apparent absence of evidence that the systems were 

operationally integrated, or functionally related, in any aspect of utility service delivery other than 

fiscal management. The Court specifically found that the fact that Commissioners Beard and 

Clark set identical rates for the 127 water and wastewater systems owned by SSU because they 

believed that the benefits of uniform statewide rates outweighed the benefits of the traditional 

approach of setting rates on a stand-alone basis was insui3icient to support the order. 

The Court cited to the testimony of Forrest L. Ludsen in that case noting that he felt that 

in the future SSU may be ready for uniform rates set according to rate bands that would lump the 

customers of similarly situated systems together, but that they were not ready at that time. The 

Court also cited to the testimony of Staffwitness John D. Williams, who testified that it would be 

too extreme to set uniform rates in the case, especially without restructuring the CIAC for each 

system. As will be discussed below, nothing has changed! Forrest Ludsen may have attempted to 
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change his views on a number of important factors fiom one case to the next, but the critical 

underlying facts have not changed. Likewise, while John Williams avoided testifying on CIAC in 

the instant case, the same infirmities in CIAC fiom system to system that he complained of in 

1992 remain unchanged. 

The Citrus County Court specifically noted that the systems in that case were “not 

functionally related as required by section 367.021(1 I), their relationship being apparently 

confined to fiscal functions resulting &om common ownership.” The Court specifically stated: 

SSU’s systems differ greatly in their levels of CIAC, their size, their age, the 
number of customers served, the status of the system when SSU acquired it, their 
consumption levels, and the type of treatment used. Counsel for SSU indicated at 
oral argument that, although the 127 systems involved in this case are fiscally 
related, they are not otherwise related in a utility operational sense. Until the 
Commission finds that the facilities and land owned by SSU and used to provide its 
customers with water and wastewater services are functionally related as required 
by the statute, uniform rates may not lawfully be approved. 

There seems to be a Simplistic notion, or perhaps dream, among the Commission StaEand SSU 

personnel that the Commission need only say the words “functionally related” and everything will 

be back on course for SSU’s buying and rehabilitating lousy water and sewer systems, 

reinvigorating the wildly optimistic dreams of developers, who are responsible for many of the 

problems confronting the Commission, and towards reducing Commission StaEand Commission 

workload and by the financing of it all by socializing the costs to all involved without any regard 

to who is responsible for the costs incurred. The Court was looking for a great deal more in 

terms of “operational functional relatedness” than either what was presented to it in earlier 

declaratory petitions, that had no true evidence and no true facts, or what was presented in this 

case. 
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perhaps, just as importanfly, there is nothing in the Citrus County opinion that States that 

uniform rates that ignore cost of service will be found statutorily acceptable by the Court. The 

Staff, SSU and this Commission should keep focused on the fact that the Court did not reject 

citrus County’s or Sugarmill Wood’s arguments that there was no evidence in the record to 

support such rates; that the rates violated section 367.081(2)(a), F.S., that the uniform rate 

structure resulted in a “taking” of contributions-in-aid-of-construction (CIAC), or that the rates 

were “unduly discriminatory.” Quite simply, the Court did not address those arguments because 

it found a single fatal issue to hang its reversal on. The Court didn’t need to address the other 

arguments, so it did not. The Consumer Parties would suggest to the opposing parties in this case 

that they are engaging in wishfid thinking ifthey believe that a reversal of non-cost based, uniform 

rates, as proposed here, cannot be had on the other arguments raised previously by the customers. 

As will be discussed below, Courts, and this Commission, have consistently found rates 

“unduly discriminatory” either because two or more customer groups or classes were charged 

identical rates, despite the fact that their costs of service were significantly different, or because 

they were charged significantly different rates, despite the fact that their costs of service were 

identical or nearly so. This case involves the former situation, whereby SSU is asking this 

Commission to charge all its customers precisely the same rates, despite the undisputed fact that 

the costs of service are dramatically Werent and in no case the same, and despite the fact that the 

actual rates of return on equity that wiU be borne by some customer locations will exceed 200 and 

300 percent! 

The conduct of this utility to get to the point it is at today in demanding uniform rates is 

shamehi and despicable. The very idea of forcing any group of customers to pay the outrageous 

85 

9430 



returns on equity inherent in uniform rates, while depriving them of the CIAC they were forced to 

pay by PSC-approved tariffs, is outrageous and should make the individuals involved hide. If 

SSU or any other person involved with this process thinks the underlying stench associated with 

uniform rates in this case can be cured with the simple finding that everything is "functionally 

related", they deceive no one but themselves. 

TEE STATEWIDE UNIFORM RATES PROPOSED BY SSU ARE UNJUST, 
UNREASONABLE, EXCESSIVE, AND UNFAIRLY DISCRIMINATORY, IN 

VIOLATION OF SECTION 367.08112Ma). F.S. 

In fixing and changing rates and charges for water and wastewater systems, the 

Commission must follow Chapter 120, F.S. and the specific dictates of Section 367.081(2)(a), 

F.S., which provides: 

The commission shall, either upon request or its own motion, fix rates 
which are just, reasonable, compensatory, and not unfairly discriminatory. In 
every such proceeding, the commission shall consider the value and quality of the 
service and the cost of providing the service, which shall include, but not be limited 
to, debt interest; the requirements of the utility for working capital; maintenance, 
depreciation, tax, and & 
used and usell  in the public service; and a fair return on the investment of the 
utilitv in propertv used and usehl in the public service. (Emphasis supplied) 

The same section provides a strict limitation on the "property" the Commission may consider 

when allowing in rates the associated "operating expenses" and "fair return." It states: 

However, the commission shall not allow the inclusion of contributions-in-aid-of- 
construction in the rate base of anv utilitv during a rate Droceeding; and 
accumulated depreciation on such contributions-in-aid-of-construction shall not be 
used to reduce the rate base, nor shall depreciation on such contributed assets be 
considered a cost of providing utility service. (Emphasis supplied) 

"Rate base" is the commonly used term for property used and useful in the public service. 

Rate base represents the utility's investment in providing service to the public. Citizens of the 
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State ofFlorida v. Public Service Commission 435 So.2d 784,785 @'la. 1983). It is "the utility 

property which provides the services for which rates are charged." State v. Hawkins, 364 So.2d 

723,724 (Ha. 1978). In Florida, rate base is the original cost, minus accumulated depreciation, 

of property found to be "used and usefd" by the Commission in providing the regulated utility 

service. The computation of rate base is critical to the rate-making process because the rate of 

return a utility may earn on its investment is a percentage of the rate base established to provide a 

reasonable return for the utility's investors. Rolling Oaks Utilities v. Florida P.S.C., 533 So.2d 

770 @la. 1st DCA 1988). Rate base cannot include property unrelated or unnecessary to 

providing regulated utility services, and it cannot include utility plant unnecessary to the service of 

current customers, plus a reasonable margin for reserve. Gulfpower Co. v. Florida Pub. Service 

m, 453 So.2d 799, 803 @la. 1984). (Commission rejects utility's request to have Florida rate 

payers pay for portion of generating plant not presently needed to serve them as result of 

imprudent load forecasting), Rollina Oaks Utilities v. Florida P.S.C., supra. The Commission 

must find utility property "used and USM" and, more importantly, for appellate purposes, the 

record must demonstrate the same. The burden of proof is the utility's and the statutory 

responsibility is the  commission'^.'^ 

As is uncontroverted in the record of this case, SSU has taken what it describes as the 

used and useful rate base of each of the 141 systems, thrown them in one of three pots (water, 

with the exception of two reverse osmosis plants that were thrown together without any rhyme or 

reason, and wastewater), has done the same with non-common, non-allocated plant-specific 

l9 FloridaPower Cow. v. Cresse, 413 So.2d 1187 @a. 1982) and Section 367.081(2)(a), 
F.S. 
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Operating expenses, and then calculated statewide uniform rates for 

regard for whether the rate base and operating expenses are necessary ("used and u s a t )  to the 

utility service provided the customers paying the rates at each of the 141 different locations. SSU 

suggests this theory is acceptable on the notion that Chapter 367, F.S. gives the Commission the 

authority to set rates for "utilities," not "systems." While this statement may be generally correct, 

it does nothing to negate the statutory requirement of Section 367.081(2), F.S. that only used and 

usefid property be included in rate base and that customers be given credit for their contributions 

in aid of construction ("CIAC"). To deny a customer of one system, credit for the thousands of 

dollars, in some cases, paid in CIAC, and make him or her pay the costs of providing utility 

service to the customers of distant, non-interconnected utility systems, whose only commonality is 

the joint (often recent) ownership by SSU, is unfiir, unreasonable, illogical, unfairly and unduly 

discriminatory, contrary to Commission precedent and the case law, and illegal. 

service area without 

As acknowledged by SSU, it was at one time engaged in an aggressive program of 

acquiring Florida water and wastewater systems. As a consequence, most of the 141 systems at 

issue here were formerly separate and distinct utility systems, if not true "utilities" in the legal 

sense. Many, if not all, were built to serve real estate developments. As a consequence, the 

separate systems or "facilities" or "service areas" as SSU and the Staff like to call them, are 

widely dispersed geographically and rarely interconnected. With the exception of several pairs of 

water systems, the systems are not interconnected and the physical plant of each system ("rate 

base") cannot possibly provide service (be "used and useful") to the customers of other systems. 

Likewise, the system-specific operating costs of each system are used only to serve that individual 

system and cannot be considered "necessary" to providing service to the others. Stated 
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ditfemtlY, it is imDossible for the utility & of any given system, whether "used and uses" or 

not, to provide utility services to the customers of any other non-connected system. The result, 

physically and legally, is that the investment in any system is "used and useful" only in serving its 

own customers, who, alone, should have to support its operations and costs. 

The same is true with operating exDenses specific to each system, which can and do vary 

dramatically depending upon the age, geographic location, size and type of operation. Some 

customers have elected to live in locations (islands, coastal zones, and the like) that necessitate 

higher capital and operating costs. As with the CIAC levels, an individual's decision on where to 

live affects the operating costs of the utility serving him or her. However, each customer of each 

system made an individual decision affecting the cost of their utility service by deciding to locate 

where they did. The economic consequences of an individual customer's decision should not be 

manipulated by the Commission so that other customers are forced to subsidize the decisions 

made by the customers of other systems. Even ifthese subsidies, or regulatory socialism, were a 

good idea, which they are not, the legislature has not given the Commission the requisite authority 

to act and, without it, it cannot. 

SSU has claimed certain cost savings and operational efficiencies result from its common 

ownership of these 141 systems. Notwithstanding this generalized claim, not one SSU witness 

during this case could support a single dollar of quantified savings. When the undersigned 

pressed SSU Vice President Forrest Ludsen for demonstrable savings achieved from the 

implementation of uniform rates, this was the exchange that followed: 

Q 
aside from whatever expense savings you associate with the filing of a consolidate 
annual report that you would not otherwise obtain simply from centralized 
management? 

My question to you, Mr. Ludsen, is can you name me one cost savings, 
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A Well, I think that -- I can't identify any specific cost savings. I know there are 
inherent cost savings in your billig and your customer service with uniform rates. 
Wherever you reduce the matrix ofrates it does create efficiency, but I think what you 
have to look at is over the long term how uniform rates will enable the company to grow, 
which allows you to have economies of scale. And I think ultimately you do realize 
significant cost savings from uniform rates. 

Q Mr. Ludsen, this is at least the third uniform rate case you've participated in. It is at 
least the fourth proceeding, is it not, that questioned the advantages of uniform rates in the 
last five to six years; isn't that correct? 

A Yes. 

Q Your company is asking for something in the neighborhood of 18.1 million dollars in 
increase rates in this proceeding, right? 

A Yes. 

Q You are asking this Commission to change the rate structure currently imposed in 
your interim rates to uniform rates, right? 

A Yes. 

Q We are in what is hopellly the last hour of the last day of a two-week hearing. My 
question to you is, isn't it now time to give to this Commission and to your customers 
some tangible evidence, some concrete evidence of savings that will accrue by having 
uniform rates over merely having centralized management? 

A Well, I think again you have to look at the whole picture. You just can't look at one 
element relating to uniform rates. One of the big factors is the potability. If you get the 
customer complaints that we've gotten from the rates that are currently in place, you 
would understand that it is very critical to our customers to have uniform rates. 

Q Let me try one more time. You have spoken before of achieved savings from a 
consolidated sling of an annual report, right? Have you quantified those savings in this 
case in dollars and cents? 

A Well, we have talked about the savings related to our costs of capital. We've 
quantitied that savings. That has been confirmed that there would be a savings of cost 
capital. We talked about the annual report. 

Q Let me start again. Can you quantify for me the savings in dollars and cents that you 
will tell these five commissioners your customers will accrue as a result of you being 
granted uniform rates versus merely operating as a centralized management? Can you 
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give us the dollars and cents? 

A I told you before we haven't calculated it, but we do know there is administrative 
efficiency, we do know that it does ultimately result in a lower cost of capital. It does 
result in customers that can afford to pay their bills. It insulates from rate shock. So there 
are many benefits associated with uniform rates. 

And cost is not, cost savings is just not one of the benefits. There is also the 
savings associated with the annual reports, which is not significant, but it is an example of 
how you can become more a c i e n t  when you don't have to deal with the magnitude of 
numbers that you have to deal one on a stand alone basis. 

Q I take your answer to be that not only can you not give me dollar and cents cost 
savings benefitting from uniform rate structure over any other type of rate structure 
involving Centralized management, but isn't it true that you cannot give me a simgle 
quantification in dollars and cents of savings of uniform rates over just centralized 
management? 

A We admitted before we haven't quantified the dollars. 

[Tr. - 533143341. 

Not one dollar of quantified savings as the result of uniform rates over centralized 

management after pushing for these rates for over five years! After a succession of four or more 

cases running $ice 1990 in which SSU has either publicly demanded or acceded to Commission- 

imposed uniform rates, neither Forrest Ludsen nor his company can q u a n t ~  a single dollar of 

savings by which customers will benefit fiom uniform rates 

Ludsen's failure to quantiQ any "uniform rates" savings demonstrates that any "legitimate 

savings" from SSU's centralized management are reflected in the allocation of "common" costs to 

each of the distinct systems, which allocations are spread exactly the same under both the uniform 

and stand-alone rate calculations according to Ludsen. [Tr. - 14761. This fact is entirely 

consistent with SSU's own response to the Commission Staffs 1988 survey regarding the 

advisability of imposing uniform rates. SSU's response, which is included both in Exhibits 252 
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and 253, concedes that no savings could be envisioned from the implementation of uniform rates 

over those that would result solely from multi-systems under centralized management. Ludsen 

was incapable at hearing of refuting any of the comments his utility made in 1988. Moreover, 

contrary to positions more recently taken by SSU and reported by PSC Staff as fact, SSU 

reported to the PSC in 1988 that it onIy charged uniform rates 

comfortable doing so only because the systems were of similar design, costs of operation, 

geographic and other factors that reduced the chances of undue discrimination resulting. SSU 

was clearly opposed to the concept of implementing uniform rates for all of its systems on a 

statewide basis, and, yet, that conclusion was misstated in the Commission s t a s  ha l  report that 

is Exhibit 253. 

counties and felt 

It is logically and mathematically correct that forcing the customers of Sugar Mill Woods 

in Citrus County, Marco Island in Collier County or any other group to pay for a pump or 

treatment plant at Sunny Hills in Washington County, or at other locations, will reduce the 

expense to the customers of the latter system. However, the pump or treatment plant and their 

associated operating costs are no more "used and useful" or "necessary" to the service being 

provided the customers of the former than they would have been before the customers of any of 

the systems had heard of SSU. Forcing Budd Hansen or any other customer to pay the utility 

expenses of customers of the Dade County system would clearly reduce utility rates for the people 

served by Dade County, but it wouldn't be right, fair or legal. Attempting to force such subsidies 

among systems owned by SSU makes no more sense, is no less wrong, unfair or illegal than 

attempting to force SSU customers to subsidize utility rates anywhere else in Florida, or the 

Nation for that matter. Moreover, by forcing such income or revenue subsidies from system to 
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system, the Commission will destroy legitimate expectations that customers were purchasing both 

service availability lower rates through their higher levels of CIAC.% Ludsen recognized this 

reality when he conceded that his defense of uniform rates that they gave “short-run lower rates 

for utility customers” was solely the result of averaging. [Tr. -1472, 14741. He also conceded to 

Commissioner Deason that the supposed advantage of uniform rates that they would stimulate 

increased development and growth in some areas through lower uniform rates, could, on average, 

be diminished by d i g  growth in the areas whose rates were artificially raised rates through 

uniform rates. [Tr. -14741. 

Massive Subsidies Demonstrated 

While no SSU or staffwitness could demonstrate even a single dollar of efficiencies 

obtained &om imposing uniform rates as opposed to merely having stand-alone rates implemented 

by a utility enjoying certain savings fiom centralized management, the indefensible “costs” of 

uniform rates obtained by straight averaging are easy to see fiom Ludsen’s Late-filed Exhibit 130. 

Accepting the numbers on this document as correct, the fist page of Exhibit 130 shows that the 

uniform rates proposed by SSU would have the customers of 15 water systems payhg annual 

uniform rate subsidies of $5,724,694 to the customers of the 82 which would receive subsidies in 

an equal amount under uniform rates. The customers of 16 sewer systems would pay annual 

subsidies totaliig $2,880,820 to the 28 systems receiving subsidies. Total forced subsidies would 

equal $8,605,514 annually. A number of systems’ customers would be forced to pay subsidies on 

2 o  For example, as a result of the large amounts of CIAC they paid, the customers of 
Sugar Mill Woods, received a rate reduction, not a rate increase, when the Commission gave SSU 
an interim rate increase on a “modified stand-alone” basis and abandoned the uniform rates 
previously in place. 
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both their water and sewer rates. Not surprisingly, this group includes the customers at Sugarmill 

Woods, Marc0 Island, Beacon Ws, and Amelia Island. 

Forced water subsidies range from a system high of $2,648,029 annually from the water 

customers at Deltona to a low of $765 from those at Lake Harriet Estates. Comparable forced 

sewer subsidies range from a high of $882,863 annually at Marc0 Island to a low of $3,986 at 

University Shores. Under SSU’s scheme, the average water customer at Sugarmill Woods would 

pay an annual subsidy, over and above the rates that would otherwise be dictated by cost of 

service, of $252. The average sewer customer at Sugarmill Woods would pay an annual subsidy 

of another $252, so that the total annual subsidy for a customer with both water and sewer service 

at Sugarmill Woods would be $504. This subsidy would be paid totally without regard to the 

income of the individual being forced to pay it, or, in fact, their ability to shoulder such payments. 

As testified to by Budd Hansen and others, there are some 38 or more customers at Homosassa 

Commons, who are receiving federal subsidies and who would be forced to pay annual subsidies 

over and above their costs of service. [Tr. -31 181. 

Sugarmill Woods are retirees and live on fixed incomes. More importantly, there is no definitive 

evidence in the record of this case about what the incomes are at each of the service areas or 

systems or whether rates of any level are “affordable” or not. As stated earlier, Sugarmill Woods 

customers will have to pay a return on equity on their sewer rate base of 367 percent. Other 

subsidy payers will all pay returns on equity that are legally excessive. 

Large numbers ofthe other customers at 

In contrast to the customers paying subsidies, the average customer at Palm Valley, which 

SSU purchased while the system was under DEP consent order, and spent over $1 million 

completely rebuilding for less than 200 customers, would receive an annual rate subsidy of $1,032 
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per year. The apparent water jackpot winners under uniform rates would be the 33 customers at 

the Fountains who would receive annual uniform rate subsidies of $1,3 18 per customer. The 

biggest water “losers” under uniform rates, on a per customer basis, are those at Amelia Island, 

who would pay annual subsidies of $319 in excess ofthe costs to provide them water service. 

Testimonv of Dr. Jan Beecher 

Much of the testimony of Staffwitness Jan Beecher bears directly on the legal issue 

surrounding uniform rates, as well as the factual issues. First, she testifled that “u&orm” rates 

really refer to a situation in rate design in which the same price per unit of service is charged 

irrespective of the amount of consumption. What we in Florida have been calling “uniform rates”, 

and which the undersigned will continue referring to as “uniform rates” for much of the remainder 

of this brief, is properly called “singletariffpricing.” Single-tariff pricing includes the situation in 

which a utility is allowed to charge the same tariff rate to all of its customers, at all of its system 

locations, irrespective of whether the systems are interconnected, and also irrespective of whether 

the costs of providing service at these locations are the same or not. [Tr. -1572, 15731. 

Dr. Beecher also stated that typically in her experience ‘’utilities” were the corporate 

entities that owned utility water and sewer “systems”, while “systems” typically referred to the 

geographic service areas actually providing service. She stated that the United States 

Environmental Protection Agency generally dehed a “system” to mean a stand-alone operating 

system. [Tr. -15741. While SSU may want to pretend that there is only one SSU “system”, the 

reality in the rest of the world is that there is one “utility”, SSU, and 140 or more “systems.” 

Finding a Merent result in this hearing, or pretending otherwise, will not validate what are 

otherwise “unduly discriminatoly” rates. 
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Dr. Beecher made clear that she was not testifying in support of the single tariffrate 

structure. [Tr. -15761. In fact, she recognized in her writings [Exhibit 133, Page iv] that she has 

taken the position that “the theoretical pricing standard is to set rates equal to the cost of service. 

That is rate differentials are based on cost differentials.” Furthermore, she testified that this 

standard was the prevailing standard in the public utility pricing literature. [Tr. -15771. She also 

testified that “prices that accurately reflect costs send correct signals to consumers about the 

value and cost of water, and thereby encourage wise use and discourage wasteful consumption.” 

[Tr. -15781. She acknowledged that the converse would be true and that prices that do not 

accurately reflect costs would of necessity send incorrect signals to consumers and could 

encourage wastehl consumption, especially in those cases in which the rate charged was less 

than the cost of providing service. [Tr. -15791. She added, “Ifregulaton were concerned about 

encouraging conservation, they would certainly pay attention to the pricing signal, but they would 

also probably consider other incentives for water conservation”, which she stated could include 

low-use shower heads, toilets and that type of thing. [Tr. -1579, 15801. Dr. Beecher recognized 

that “load management” might be a reason for a utility to not be indifferent between single-tariff 

and stand-alone pricing from a revenue perspective, but recognized that load management 

required interconnection. [Tr. -15851. 

Dr. Beecher said that she did “not feel we have as a matter of public policy a clear 

standard on affordability.” She added that to determine aordability, one would have to h o w  the 

incomes of the customers involved. [Tr. -15861. Dr. Beecher stated with respect to subsidies, “I 

think for subsidies to be used they have to be explicitly recognized and a justification has to be 

provided for their use.” She added, “Subsidies that provide revenues outside of the utility rate 
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structure, or subsidies within the utility 6om one class of customers to another will tend to 

undermine the price signal to customers”, and “In general, it’s not preferable to use subsidies.” 

[Tr. -1587, 15881. Dr. Beecher conceded that customers who are charged a rate that is less than 

their cost of service, as a result of an interclass subsidy, would tend to consume more water than 

they otherwise would ifthey had the correct price signal. [Tr. -1590,15911, She also 

acknowledged that rate classifications in other industries, such as the electric power industry, 

were usually based on cost of service and that the rationale for industrial rates, for example, was 

made largely on the basis of differentials in the cost of providing service. She also acknowledged 

that when the relative parity or subsidy that flows 60m one group of customers to another gets 

too large, regulators have to become worried about “rates becoming unduly discriminatory.” [Tr. 

-1591,15921, She added that, generally, in her experience that differentials in the cost of 

providing service were also the basis for charging different water and sewer rates to bulk 

customers versus residential customers. [Tr. -15931. 

Dr. Beecher stated that it was her experience that, almost without exception, regulatory 

bodies throughout the United States attempted to set water and sewer rates that reflected cost of 

service. She could not name a single instant in which a regulatory body intentionally strayed 6om 

the basic notion of cost of senice. [Tr. -15991. While she pointed to her survey of state 

commission staffs to indicate that some commissions had approved single-tariffpricing, she 

achowledged that she did not h o w  the differentials in the cost of providing service from one 

system to another in cases in which single-tariffrates had been approved, or whether any 

differentials in cost of service existed. [Tr. -15991. 
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With respect to the problem of the proliferation of water and sewer system in the United 

States, Dr. Beecher recognized that there were a great many more utility svstems than m. 
She also recognized that Florida was one of the leading states in terms of the number of utilities. 

but that the number of utilities in the state had declined in the last decade from some 288 in 1989 

to 210 in 1995, for a decline of about 27 percent during the period. She also understood that 

acquisitions and mergers were the leading causes of the decline of Florida water and sewer 

utilities. [Tr. -1605, 16061. She recognized her earlier writing in which she was quoted as saying: 

“The distinction between utilities and systems can be important in that some utilities encompass 

multi community water systems particularly in certain states. The leading example is Florida, 

where 210 regulated water utilities provide service through 1,363 community water systems.” 

Dr. Beecher added that, using these defhitions, she would describe SSU as being one utility with 

140 or more systems. [Tr. -16071. 

Referring to her writings contained in Exhibit 144, Dr. Beecher testified that, generally, 

local economies should support the 111 cost of their own water service, and that, in fact, “barriers 

to market entry are necessary whenever a local economy cannot support the 111 cost of water 

service from a new water system.” [Tr. -16291. Referring to page 12 of Exhibit 144, Dr. Beecher 

agreed that Florida experienced a growth in regulated utilities from 260 in 1980 to 357 in 1990. 

She added that this growth (37 percent) was due primarily to population growth and real estate 

speculation and that [page 261 many small systems are established on the speculation about real 

estate development and growth and that lack of expected growth was the most prevalent stress 

for young systems. [Tr. -16341. Dr. Beecher conceded that her report [Exhibit 1441 at Table 2- 

11 showed that Florida led the nation in the number of small systems with negative net income 
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with a total of 462 in 1991, and another 39 that had a negative net worth in same year. She said 

that Florida had a large number of systems with serious financial difficulties. [Tr. -1637, 16381. 

Dr. Beecher also recognized in her report [page 541 that “The blame for the proliferation of 

nonviable small water systems (usually privately owned) has often been laid at the door of the 

state public utility commissions.” [Tr. -16391. 

Dr. Beecher conceded that with the physical interconnection of utility plant you could 

obtain economies of scale in supply and treatment , for example, chemical cost and other kinds of 

treatment costs, operating costs, and without physical interconnection you would have to look for 

economies in other areas of operation. Importantly, she conceded that whatever other economies 

you would find from centralized management would exist irrespective of whether you have single- 

tariffrates or stand-alone rates. [Tr. -16491. 

Beginning at page 1652 of her testimony Dr. Beecher discussed the concept of “zonal 

pricing” and conceded that in many regards it was the opposite of single-tariffpricing. She 

acknowledged that “water systems or water utilities faced with substantial spikes in costs may 

need to consider zonal pricing”, which, “places an emphasis on costs that are differentiated on the 

basis of physical differences in systems.” [Tr. -1652, 16531. She also noted that physical or 

geographic location could be a key factor in electing zonal pricing and that zonal pricing can be 

used in utilities with zones that are highly differentiated on the basis of cost. [Tr. -16531. 

The assignment of rate base and costs to distinct units of a larger system for the purpose 

of setting rates, as in the “zonal rates” discussed by Dr. Beecher, has been a consideration for 

many years in utility regulation. 64 M u r  2d Public Utilities states: 

[S.] 142 . - - -T~~i tOd Units 
In k i n g  the valuation of public utility property for the purpose of making 
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rates for services to a particular territory or community which is but a part of a 
broader or general system, it is usually held that the property devoted to the 
service of the particular temtory or community may be taken as a unit.[footnotes 
omitted] Thus, a valuation put upon the property of a public utility company 
distributing and selling electricity, in fixing the rates to be charged in a city sewed 
by it, will not be deemed so low as to result in confiscation where it includes the 
value of all property of the utility company 
electricitv to the citu, by taking the value of the local property and a proportionate 
part of the value of the general system determined by the ratio of actual sales in the 
city to the total sales of electricity throughout the territory sewed . . . . [footnote 
29. Wabash Vallev Electric Co. v. Young, 287 U.S. 488,53 S. Ct. 234,77 L. Ed. 
447 (1932) 

In Wabash, supra., the Supreme Court addressed a very similar situation to the one before 

this Commission. Wabash Valley Electric was one of seven affiliated public utility corporations 

organized under the laws of Indiana whose combined stock and security was owned by the 

Central Indiana Power Company. As noted by the Court: 

The officers and directors of the several corporations are the same, and the 
operations of the entire group are under a common control, so that, in substance, 
the business of all is carried on as though they constituted a single entity. Their 
lines are interconnected, and the electrical energy distributed by them is drawn 
from common sources. Appellant owns and operates an interconnected system in 
a territory comprising thirteen counties of the state, and sells and distributes 
electric current to approximately tifty cities and towns therein, including the 
inhabitants of the city of Martinsville, and also to a large number of industrial 
plants and customers outside the limits of such cities and towns. Appellant's 
system consists in the main of general transmission and transformation properties, 
and local distributing plants. Among other local plants it owns one in the city of 
Martinsville, which was built by former owners to supply that city and its 
inhabitants. In the hands of the original owners, this was a separate and complete 
plant, generating electrical energy as well as distributing it. 

Seventeen citizens of Martinsville, customers of Wabash, and the city of Martinsville, challenged 

Wabash's rates as being unreasonable and discriminatory. The Court continued: 

At that time, and prior thereto, appellant had on file with the commission a 
schedule of rates applicable only in that city. After hearing, the commission made 
an order, effective as of February 1, 1929, reducing the rates for electric service to 
be charged and collected by appellant in Martinsville. 
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Rate Base. The court below held that under the provisions of the state 
statute and in the light of the facts, not the entire property [and] system of 
appellant, but the city of Martinsville alone, should be treated as the unit for the 
purpose of determining the schedule of rates to be charged therein. 

Upon that basis, in fixing the value of the property used and uselid for supplying 
electric current to the city, the court determined the value of the local property, to 
which it added that proportionate part of the value of the system property which it 
found to be fairly attributable to the MartinsviUe service. 

Appellant's chief contention is that its entire operating property should be 
taken as a unit in fixins the rate base, and that the action of the court in failing to 
do so deprived it of its property without due process of law. 

The Martinsde plant, prior to its acquisition by appellant, had produced 
within itself the whole of the electric current which its owners sold and distributed. 
That it then was a distinct unit for the purpose of fixing rates, if and when 
necessary, is, of course, clear. If the former owners had simply abandoned the use 
of the local generating appliances and purchased electric current from outside 
sources, the plant, for all purposes of rate making and regulation, would have 
remained a distinct and separate unit. It was this unit which appellant acquired; 
and, if appellant had continued to operate it as it then was being operated, that is 
to say, as a generating, as well as a distribution, plant for the entire electric current 
supplied to the city, the value of the plant with appropriate allowances for 
expenses, etc., would have continued to be the lawful rate base. But that method 
of operation was abandoned; and the question is whether, because the local plant 
now is interconnected with appellant's general distributing system and the electric 
current is drawn from outside sources, the city still may be treated as a separate 
unit for rate-making purposes. 

*** 

*** 
Normally, the unit for rate-making purposes, we may assume, would be the 

entire interconnected operating property of a utility used and uselid for the 
convenience of the public in the temtory served, without regard to particular 
groups of consumers or local subdivisions. But conditions may be such as to 
require or permit the fixing of a smaller unit. *** 

In addition to what already has been said, it should be noted that appellant 
not only hrnishes electric current to the fifty separate and unrelated towns and 
cities, in none of which the plant is used or uselid for the rendition of service to 
any other town or city . . . . *** 

Valuation and Expense Allowances. Appellant W h e r  contends that, 
assuming this method to be free from constitutional objection, the valuation put 
upon the property is so low as to result in confiscation. To meet this objection it is 
only necessary that there shall be brought into the rate base the value of all 
property of appellant which is in fact used and useful for supplying the electric 
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current to the city. Manifestly, the local plants in other towns and cities bear no 
such relation to the Martiisville plant. As already shown, these various plants are 
separate and distinct eom one another, and they were properly left out of the 
calculation. [citation omitted] 

Upon the basis adopted, that is, first to value the local property and then add that 
proportionate part of the value of the general distributing system found to be fairly 
attributable to the Martinsville service, the figures finally anived at by the master 
and the court were $102,947 for the local plant, and $101,191 for the 
proportionate value ofthe other property, or a total of $204,138, In arriving at the 
second figure, a proportionate part of the total value of the general system was 
allocated to MartinsviUe "on the basis of the ratio of actual sales of Kw. H. to 
Martinsville and its consumers to the total sales of Kw. H. by plaintiff during the 
year 1929, that being the last calendar year before the date of the hearing." 

Like the Martiisville plant, SSU's many acquired systems were distinct units for the 

*** 

purpose of setting rates prior to the joint ownership and, indeed, until, for some, until this case 

Unlike the Wabash electric systems, which were interconnected and, in many cases, received 

power kom common generating plants, the 141 SSU systems involved here, with the noted 

exceptions, are not physically interconnected and are scattered virtually the length of the state. 

Here, unlike the interconnection in Wabash, there is no physical interconnection of the service 

assets of the utiIityZ* 

In Wabash, the Court determined a smaller rate fixing unit was required, because it found 

that while the parent electric company "knishes electric current to the fifty separate and 

unrelated towns and cities, in none of which the plant is used or useful for the rendition of service 

to any other town or city , . . ." The territorial unit concept, like the zonal rate, is particularly 

important where the costs and investment of serving a given area are capable of precise 

It should be clear in Wabash that even the remaining Martinsville distribution facilities 
were not "used and useful" in providing service to the other systems jointly owned by Wabash 
Valley Electric. 
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discernment and critically important where, as here, there is a wide variation in costs and 

investment between the territorial units. SSU has already discerned the precise cost to sene each 

system by its calculation of the traditional stand-alone rates. The stand-alone rates represent what 

historically has been considered by all to include what is truly used and usel l  in providing service. 

Here, the allocation of SSU's return on common investment plant, such as the new testing lab, 

computer equipment and the like, as well as the allocation of common operating expenses have 

already been separately accomplished through an allocation methodology. The allocation of the 

general and common costs and return on common plant has been made on a "per customer" basis 

and is incorporated in both the stand-alone and uniform rates calculated by the Commission. 

Accordingly, the complete recovery of the common and general costs is not dependent upon the 

uniform ratesz 

The Commission, as did the U.S. Supreme Court in W B  should find, despite their 

now common ownership by SSU, that the 141 separate and distinct water and wastewater 

systems should be treated as separate units for rate-making purposes. The Consumer Parties 

submit that since the uniform rates require customers to pay returns and operating expenses on 

utility plant that does not, and cannot, serve them, such rates are in contravention of Chapter 367, 

F.S. 

The logic and legal support for treating SSU's non-interconnected water and wastewater 

22 While not an issue in this case, it should be apparent that even the common costs have 
been "loaded" with expenses more appropriately attributable to individual systems with the result 
that the customers of the other systems must pay for services not "necessary" to the services they 
receive. Furthermore, most, if not all, of the benefits SSU claims as flowing from uniform rates 
are, if they exist, the result of common cost allocations and centralized management and have 
nothing to do with uniform rates. 
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systems as "territorial units" does not rest solely on Wabash. More recently, the Florida Supreme 

Court had occasion to consider a similar decision by this Commission in 

615 So.2d 683 (1993). 

Action Group involved the Sebring Utilities Commission ("Sebring"), which, with Florida 

Power Corporation ("Florida Power"), jointly petitioned the Commission asking for approval of 

their agreement and certain conditions precedent to Florida Power purchasing the assets and 

providing service to Sebring's existing and fimre customers in the Sebring service territory. 

By their agreement, Florida Power would, among other things, retire Sebring's 

outstanding bonds and recover the associated costs, but only from those new Florida Power 

customers residing in the former Sebring service territory. The debt retirement cost would be 

recovered through a separate rate or "rider" over and above the rates charged to the remainder of 

Florida Power's current customers. Thus, the former Sebring customers would become Florida 

Power customers but would pay higher rates than its other customers in order to retire the debt 

incurred by Sebring's management. 

Several Sebring customer groups, including the Action Group, protested the rider, arguing 

the Commission lacked the jurisdiction to impose such a special charge. The Commission rejected 

the Action Group's jurisdictional argument, saying: 

Action Group's argument is a rate discrimination argument, not ajurisdictional 
one, The proper question to ask here is not whether the proposed Sebring Rider is 
a rate. The proper question to ask is whether the proposed Sebring Rider unduly 
discriminates between customers who are similarly situated and who receive 
essentially the same service. Action Group does not question our jurisdiction to 
answer the question when it is posed this way. 

The Commission went on to find that the rider was not unduly discriminatory, stating: 
the rider accurately represents the additional cost to serve the Sebring customers 
because of Sebring's financial difficulties, and we believe that it would be 
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discriminatow to pass that additional cost to Florida Power's general body of 
rateDavers. . . . 

. . . The record of this proceeding makes it perfectly clear, despite many Sebring 
customers' wish that it be otherwise, that the cost of the Sebring debt is a cost to 
serve the Sebring customers. That cost attaches to that class of customers, and 
distinguishes it from other classes of customers, no matter who provides the 
electric service. It will not Simply go away. 

(Emphasis supplied) 

The Commission approved the Sebring rate rider requiring Sebring customers to pay more 

in rates than other Florida Power customers of the same class. In fact, it went a step further by 

deciding new Florida Power customers, who had not previously been Sebring customers, but who 

were located in the former Sebring service territory, would also have to pay the rate rider during 

its projected 15 year term. In doing so, the Commission clearly attached the responsibility for the 

"additional cost" to the former Sebring service territory and not just to the former Sebring 

customers, many of whom lived outside Sebring's municipal boundaries. 

The Commission's decision to hold the existing Florida Power customers harmless for 

debts accumulated by the Sebring system was both logically and legally sound since the existing 

Florida Power customers had nothing to do with the Sebring service territory prior to Florida 

Power's purchase of it, and should not have been forced, through their electric utility rates, to 

subsidize debt costs resulting from Sebring's financial mismanagement. 

On appeal, the Florida Supreme Court rejected the Action Group's claim that the 

Commission lacked subject matter jurisdiction to approve the Sebring rider. In rejecting the 

Action Group's claim as being too m o w ,  the Court noted that "[ilt ignores all other statutory 

factors, including the costs of providing that service to a given class of customers". The Court 
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went on to say: 

Section 366.041(1), Florida Statutes (1991), provides that in fixing the liust, 
reasonable, and compensatory rates, charges, fares, tolls, or rentals' to be charged 
for service by utilities under its jurisdiction, the commission is authorized to give 
consideration among other thing& to the efficiency, sufficiency, and adequacy of 
the facilities provided and the services rendered; the cost of Drovidina such service 
and the value of such service to the public; the ability of the utility to improve such 
service and facilities .... 

(Emphasis added.) In apparent harmony with this broad grant of authority, the 
Commission exercised its jurisdiction by approving imposition of the SR-1 rate 
rider on customers in the Sebring territory, reasoning that repayment of Sebring's 
debt "is a cost to serve the Sebring customers" that "attaches to that class of 
customers, and distinguishes it &om other classes of customers, no matter who 
provides the electric service." 

The Supreme Court approved the Sebring rate rider, 

concludmg : 

The proposed amount to be charged to customers in the Sebring service area is 
Florida Power's regular rate plus the Sebring rider which reflects the cost of the 
Sebring debt, a cost necessarily associated with the provision of electric service to 
that class of customers. Moreover, because the Sebring rider clearly results in 
differential charges to customers within and without the Sebring service area it 
constitutes a classitication system and therefore is a matter of "rate structure" 
subject to the jurisdiction of the Public Service Commission. 

Action Group is important and relevant to the instant case because the factual, policy and 

legal issues facing this Commission in Action G r o u ~  and the instant case are substantially 

identical. 

First, the statutory language controlling the setting of rates for electric and water and 

wastewater utilities are essentidy the same.= In setting rates for both electric utilities and water 

23 Compare Section 366.041(1), F.S. (1995), which provides, in part: 

(1) 
or rentals to be observed and c h g e d  for service within the state by any and all 

In Sxing the just, reasonable, and compensatory rates, charges, fares, tons, 
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and wastewater utilities, the Commission is charged with considering "the cost of providing the 

service." Usually considerations of cost of service result in the Commission establishing diffaent 

customer "classes" and correspondingly different rates to reflect the differing costs for a utility to 

serve each class. Reflecting variations in the cost to serve in different rate classifications is not 

merely a discretionary act for the Commission. Rather, as shown in Action Grouq supra., failure 

to take into account such differences will result in unlawfld rates that are "unduly discriminatory." 

It is clear from the record in this case that some of SSU's acquired water and wastewater 

systems were in a state of disrepair and required "rehabilitation" of some kind. What is more 

clear is that SSU acquired systems with a broad range of CIAC in their rate bases. It is this broad 

range of CIAC, coupled with an equally broad disparity in operating costs specific to each 

separate and distinct system, that makes th is  case analogous to Action Grouo and which should 

compel consistent treatment by the Commission and the continuation of stand-alone rates. As in 

public utilities under its jurisdiction, the commission is authorized to give 
consideration, among other things, to the efficiency, sdciency, and adequacy of 
the facilities provided and the services rendered; the cost of providing such service 
and the value of such service to the public; the ability of the utility to improve such 
service and facilities; and enermr conservation and the efficient use of alternative 
energy resources.. . . 
(Eimphasis supplied.) 

to Section 367.081(2)(a), F.S., (1991), which provides: 

The commission shall, either upon request or own its own motion, fix rates which 
are just, reasonable, compensatory, and not unfairly discriminatory. In every such 
proceeding, the commission shall consider the value and quality of the service and 

interest; the requirements of the utility for working capital; maintenance, 
depreciation, tax, and operating expenses incurred in the operation of al l  property 
used and usefbl in the public service; and a fair return on the investment of the 
utility in property used and usekl in the public service. (Eimphasis supplied.) 

which shall include, but not be limited to, debt 
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Action GTOUQ, the "debt" represented by the low and non-existent level of CIAC in certain 

specific systems is the result of the "mismanagement" of the companies historically operating the 

systems andor the Commission in regulating them. Likewise, high operating costs may be the 

result of mismanagement or simply a result of the geographic area the customers chose to live in. 

Irrespective of the cause, these higher costs to serve are a cost to serve these specific customers, 

which attaches to them as a class of customers, and distinguishes them from customers of other 

systems. The traditional, stand-alone rates the Commission could easily calculated for each water 

and wastewater system in this case would reflect the "additional cost to serve" those customers 

who paid little CIAC, lived in water poor areas, or bought from developers with huge 

infrastructures and tittle reasonable hope for many buyers. Despite SSU's apparent "wish that it 

be otherwise," these costs attach to the customers of each systems and distinguish them from the 

customers of each other system. The costs "will not simply go away." To not recognize these 

cost differentials will result in discriminatory rates. See also, City of Plant Ci*, v. Hawking 375 

So.2d 1072 @a. 1979), wherein the Court approved the Commission's use of the "direct" as 

opposed the "spread" method for collecting municipal franchise fees.% 

'' At p. 1073, the Court stated: 

The direct method places the financial burden for franchise fees on the resident- 
customers of the municipality imposing the fees, as opposed to the "spread 
method" which distributes the cost among al l  customers of the utility. 

The Court approved the imposition of the direct method, finding that the Commission, this 
time, had record support, including: 

(4) the fact that the spread method of allocation discourages energy conservation 
by customers living outside franchise areas because the franchise fee is based upon 
consumption by customers living within the franchise areas; and ( 5 )  the incentive 
for cities to increase the fee because almost sixty percent of such fees are paid by 
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The uniform rates proposed here by SSU are "unduly discriminatory" in the words of the 

statute and are unlawful. They should be rejected. 

The uniform rates are also unlawful for the reason that they force the customers of the 

subsidizing systems to pay "excessive" returns on the utility investment serving them, while not 

requiring the customers of the subsidized systems to pay the costs of providing them service. 

Testimony in this case has shown that while SSU is asking for a return on equity of 12.25 percent, 

it iS asking some of its customers to pay rates that pay returns on equity of 367 percent! As 

suggested by Chairman Clark in her questioning of Sandbulte, this addresses the issue of rate 

parity. It is foolhardy to suggest, as apparently Sandbulte tried, that it is impermissible to wander 

far from parity when dealing with discrimination between classes, but that the sky is the limit 

when dealing with customers who have previously been determined to be in the same class, as in 

the residential class in the instant case. Such a view displays either abject dishonesty or total 

ignorance of the entire history of ratemaking in this country. Quite simply, rate classes were 

derived to recognize markedly different costs of service and so as to avoid undue discrimination. 

Even utility plant truly "used and usehl" may not earn a return in rates unless it is the 

utility's "investment." Section 367.081(2)(a), F.S. Utility plant is not the "investment ofthe 

utility" and cannot legally earn a return in rates if it has been donated or contributed. As stated 

customers who live outside 6anchise areas and have no voice in city affairs. 

The 6anchise fees are costs associated with a specific area in the same way that the Sebring debt 
costs were in Action Grouo. They are, of course, similar to the specific costs to serve for each of 
the 127 SSU systems as reflected in the "stand-alone rates" calculated for each. Furthermore, the 
reasons found by the Commission in the instant order hding conservation a rationale for adopting 
uniform rates are countered by the reasoning recognized by an earlier Commission in Citv of Plant 
Citv v. Hawkins. 
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earlier, Section 367.081(2)(a), F.S., mandates that "the commission shall not allow the inclusion 

of contributions-in-aid-of-construction in the rate base of any utility during a rate proceeding." 

CIAC is delined in Section 367.021(3), F.S.25 

The Commission has found, and the Court has upheld in Florida Waterworks v. Florida 

Pub. Ser. Comb, 473 So.2d 237 (1985), that CIAC and "service availability charges" are 

synonymous. (Commission proposed rules on service availability policies and charges, including 

maximum and minimum amounts of CIAC in relation to system's facilities and plant supported by 

competent, substantial evidence). In Florida Waterworks, the Court quoted with approval a 

Commission order considered in Duval Utilitv Co. v. Florida Public Service Commission, 380 

So.2d 1029-30 @la. 1980) stating: 

We recognize that the customers (be it the developer who builds the service facility 
or the owner thereof), by payment to the utility of the service availability charges 
(CIAC) are 'purchasiig' water and sewer utility service availability. However, 
CIAC is a contribution to the utility's capital and is so recognized by both State 
and Federal law. [citation omitted] So long as the initial utility that receives the 
CIAC provides the service, the customer receives the benefit of his contributions in 
the form of lower rates because CIAC is deducted from the company rate base. 
(emphasis supplied) 

Earlier in H. Miller & Sons, Inc. v. Hawkins, 373 So.2d 913,916 ma .  1979), the Court, 

observing the functions of CIAC, noted: 

The crucial time in regard to service-availability charges must be the date of 
connection since there can be no ascertainment of the actual cost of maintaining 

25 "Contribution-in-aid-of-construction" means any amount or item of money, services, or 
property received by a utility, from any person or governmental authority, any portion of which is 
provided at no cost to the utility, which represents a donation or contribution to the capital of the 
utility, and which is used to offset the acquisition,.irnprovement, or construction costs of the 
utility property, facilities, or equipment used to provide utility services. 

110 

9455 



sufficient capacity until that date. Just as rates offset the cost of service and are 
determined by past costs, so do serviceavailability charges offset the costs of 
preserving plant capacity and are determined by past costs. The Commission must 
have the abfity to alter service-availability charges to defray the expenses of 
preserving plant capacity with changing economic factors: otherwise the whole 
point of having senrice-availability charges would be lost and existing customers 
would subsidize fhture connections. (emphasis s~pp l i ed )~  

While not unheard of, rate cases considering multiple systems have been rare. Considering 

141 systems jointly is without precedent. As described in the cases cited above, CIAC, in the 

context of stand-alone utility systems (whether multi-system or not), recognizes customer 

financing of a utility system (a down payment of sorts) by excluding the CIAC from rate base. As 

noted in Duval Utilitv Co., supra., customers paying CIAC assumed they were "purchasing" both 

water and wastewater service availability "lower rates." The Commission has a statutory duty 

to prospectively modify service availability charges to require new customers to bear their 

proportionate share of plant necessary to serve them so "new customers will not be subsidized by 

existing customers." The Commission not only has the flexibility to set service availability 

26 See also, Christian and Miss iow Alliance v. Florida Cities, 386 So.2d 543, 545 @la. 
1980), wherein the Court stated: 

The private water utility is required to record all connection charges in account 
number 271 (Uniform System of Accounts) as contributions-in-aid-of-construction 
which are t h e r d e r  deducted from the utility's investment for rate-making 
purposes. Consequently, the collection of service-availability charges by a private 
utility has the effect of reducing, or at least controlling, rates to customers. Thus, 
the objective exoressed in the Commission's order: "that the new customer will 
bear the expense of expansion of the facilities to Drovide him service in order that 
such new customers d l  not be subsidized bv existing customers." is met. 
(emphasis supplied) 
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charges, it has the mandatory statutory obligation to set just and reasonable charges and 

conditions for service availability.*’ 

The payment of service availability charges lowers monthly rates and a sound service 

availability policy and charge modifications, ifnecessary, balance the costs of contributed property 

necessary to serve current and future customers and keeps either group &om subsidizing the 

other. So long as a system continues to have its rates set on a stand-alone basis, each customer 

makes his fair down payment on the utility plant necessary to serve him, and all customers pay a 

return on the utility‘s remaining used and useful investment, as well as reasonable, necessary and 

prudent operating costs. This relationship is unique to customers served by the same system, and 

water and wastewater systems are markedly merent than other regulated utilities in this regard. 

As noted in the h a l  order in Docket No. 920199-WS, both witnesses Cresse and Wfiams stated 

’’ 367.101(1) “The commission &&l set just and reasonable charges and conditions for 
service availability. The commission by rule may set standards for and levels of service- 
availabity charges and service-availabiiity conditions. Such charges and 
conditions shall be just and reasonable. The commission shall, upon request or upon its own 
motion, investigate agreements or proposals for charges and conditions for service availabiity.” 
(emphasis supplied) 

The Commission has had this requirement since 1971. It did not adopt rules @de 25-30, 
F.A.C.) setting standards for service availabiity charges until 1982. The rules require CIAC not 
to be less than the cost of the distribution lines and equipment and not more than 75% of the total 
plant. As noted, the Court upheld the rules in Florida Waterworks. However, as evidenced by 
the service availabiity charges of the 127 systems at issue here, the Commission has done little to 
effectively enforce these standards. If it had, there would not be systems, such as Sugar Mill 
Woods, with over 100% CIAC and others, such as South Forty, with little or none. 

Although it dismissed SSU’s earlier rate petition with the suggestion that it incorporate 
even more systems in its next application, the Commission took no initiative “upon its own 
motion” in either case to address the obvious service availability charge disparities associated with 
the constituent systems, which vary fiom 0% to 2170/0, and from $0 to $2,500 per customer in 
CIAC or service-availabiity charges. 
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that differences in CIAC or service availability charges needed to be addressed before uniform 

rates could be imposed, ifthey should be imposed at all. Nothing has changed in this case. Enot 

addressed, differences in CIAC can result in the customers of identical systems legally being 

charged markedly different rates. For example, consider two identical hypothetical wastewater 

utilities with $1,000,000 in used and useful plant and each serving their maximum capacity of 500 

customers. E one system charged each of its customers CIAC of $2,000, while the other charged 

only $100, the following investment rate bases and revenue requirements would result, exclusive 

of operating expenses: 

Svstem A 

Total Plant - - $1,000,000 
CIAC/customer - 
X 500 customers 
Total CIAC - 
Net Rate base - 
X 15%ROI 
Annual Return 
Annual Retudcustomer = $ -0- 

$2,000 - 

1.000.000 - 
$ -0- - 

- - $ -0- I500 customers 

$1,000,000 
Svstem B 
Total Plant - 
CIAC/customer - 
X 500 customers 

Net Rate base - - $ 950,000 
Total CIAC 

X 15%ROI 
Annual Return 

- 
$100 - 

50.000 - - 

- - 
Annual Retum/customer = $ 285 

$ 142,500 I500 customers 

Under th is  scenario and assuming operating expenses were identical, which is rarely the case 

among the 141 SSU systems, the monthly dfierence in utility bills due solely to return on 

investment is $23.75 ($285/12) per customer. Of course, the System B customers could invest or 
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spend the $1,900 CIAC differential as they saw fit, but they would have to pay a higher return on 

the utility’s investment in their monthly rates. 

There are even greater CIAC disparities between the several SSU systems in this case. 

Establishing common service availability charges and, thereby, ignoring the actual capital costs to 

provide setvice to f h r e  customers is not the answer to the problem and will only serve to 

compound it. Each of the systems had its service availability rates set independently and most 

were separate entities. While CIAC might have been managed better historically, there is nothing 

unfair about the result when systems have stand-alone rates. The resulting differentials in CIAC 

and monthly rates are the result of utility management decisions ratified by the Commission. 

Presumably each utility customer considered both CIAC and monthly rates when purchasing a 

home. Each got what they bargained for and none is responsible for the rates of the other. 

Requiring the subsidizing customers to pay uniform rates forces them to provide SSU with 

returns on “investment” “used and usefid” in serving them typically exceeding 20,50, and 80 

percent, and in some cases 367 percent as mentioned earlier. 

By treating SSU as a single “system,” the Commission will not technically allowed CIAC 

in rate base, but, rather will shift the revenue responsibility of systems with low levels of CIAC 

and/or high operating costs to systems with high levels of CIAC and/or low operating costs. In 

doing so, the Commission will shift the additional costs of serving some customers to the general 

body of water and wastemater customers, which is precisely what it refused to do in Actiorr 

&m.!p. 

Shifting the costs of serving one group of customers to another is not only discriminatory 

because it causes the latter to pay more than their fair share, it is discriminatory because it results 
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in the utility and the Commission giving unlawfully preferential treatment to those customers who 

do not have to pay the costs of their services. This issue was directly addressed by the Florida 

Supreme Court in 1988 in the case of C.F. Industries v. Nichols, 536 So.2d 234,238-239, where 

the Court said: 

In setting rates, the PSC has a two-pronged responsibility: rates must not only be 
f i r  and reasonable to the parties before the PSC, they must also be fair and 
reasonable to other utility customers who are not directly involved in the 
proceedmgs at hand. Standby rates which did not recover the cost-of-service 
would unfairlv discriminate against other customers bv reauiring them to subsidize 
the standby service. 

The statewide uniform rates requested by SSU are unlawful both because they force the 

subsidizing customers to pay excessive returns on the “investment” actually serving them and for 

operating costs not related to their service, but also because they result in unfairly discriminatoly 

rates in favor of those customers who do not even pay for the costs of the utility services they are 

receiving. The Commission has no generalized statutory authority to “do good” in the regulation 

of utilities, Even if one assumes that the so-called “benefits“ cited by SSU for adopting uniform 

rates exist, these benefits are not comprehended by the statute. 

Judge Robert Mann testifted on behalf of the Consumer Parties that Florida Public Utilities 

Company, an electric company with common ownership of two interconnected distribution 

divisions in Marianna and Fernandma Beach had separate PSC tariffs that reflected their Werent 

costs of service. [Exhibit 1991. Additionally, he testsed that Southern Bell, which has a &fly 

interconnected telephone system in Florida, has 12 separate residential tariffrates in Florida 

reflecting the different value of service of each area considering how many local calls they can 

make. Exhibit 1991. 
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On the issue of the appropriateness of uniform rates, Judge Mann said: 

This case presents a question -- the primary question it presents to me is whether it 
is proper for the Commission to adopt a uniform rate structure for widely disparate utility 
systems. And in my opinion, it is not. 

[Tr. - 36441. 

In Citv of CaDe Coral v. GAC Utilities. Inc.. ofFlorida, 281 So.2d 493 (1973), the Florida 

Supreme Court held: 

Any reasonable doubt as to the lawful existence of a particular power that is being 
exercised by the Commission must be resolved against the exercise thereof, 
[citations omitted]. The Legislature of Florida has never conferred upon the Public 
Service Commission any general authority to regulate public utilities. 

The Commission should reject the statewide uniform rates for the above stated legal and 

factual reasons and order SSU to implement the traditional stand-alone rates. 

THE ADOPTION OF STATEWIDE UNIFORM RATES WILL RESULT IN A 

CONSTRUCTION, WITHOUT JUST COMPENSATION, AND THEREFORE WILL BE 
AN ILLEGAL TAKING UNDER THE FLORIDA AND FEDERAL CONSTlTUTIONS 

CONFSCATION OF CUSTOMERS’ CONTRIBUTIONSIN-AID-OF- 

Each of the Consumer Parties has paid some measure of CIAC when he or she first took 

service fiom SSU or its predecessor utility as a precondition to that service. As stated earlier, 

these payments reduce the utility’s rate base on which it is allowed to earn a fair rate of return, 

and, thereby, necessarily reduce the customers rates. It is the law and it is recognized in the case 

law. Florida Waterworks Association v. Florida Public Service Commission, 473 So. 2d 237 @la. 

1st DCA 1985), recognized that “the customer receives the benefit of his contribution in the form 

of lower rates because CIAC is deducted fiom the Company rate base.” It is a formula, the more 

you pay up fiont, the less you pay in monthly rates. Unless, you get caught up in uniform rates. 
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AU Consumer Parties have paid some CIAC, but Sugarmill Woods have paid the most, 

paying, on average, about $3,500 to finance the construction of the Sugarmill Woods water and 

wastewater systems. In part, the CIAC paid by Sugarmill Woods customers was paid as part of 

the sales price of the lots they built their homes on, and in part it was paid for directly to the utility 

in the form of service availabiity charges. All Consumer Parties paid reasonable service 

availability charges and they paid them, almost without exception, pursuant to tariffs approved by 

this Commission. Some of the other systems’ customers, who will now benefit by lower rates 

under uniform rates, paid zero, or near zero, CIAC. 

The Fifth Amendment of the Constitution of the United States provides that private 

property shall not be taken for public use without just compensation. The Florida Constitution, in 

Article X, Section 6, provides that private property shall not be taken except for a public purpose 

and with “full compensation.” 

The Consumer Parties submit that their interest in their CIAC must be considered 

protected private property pursuant to Blumbere. v. Pinellas County, Case No. 91-1255-CIV-T- 

174  the Middle District of Florida, in which the Court relied upon -, 

Inc. V. Beckwith. 449 U.S. 155 (1980) and H- 271 U.S. 290 (1926). The 

gist of these cases is that: 

The Fifth Amendment’s guarantee ofjust compensation for a governmental taking 
“was designed to bar government from forcing some people alone to bear public 
burdens which, in all fairness and justice should be borne by the public as a whole.” 

In this case, a similar taking to that found prohibited in Blumberg will take place, except 

that it will not even be for a “public purpose.” Rather, ifthe Commission reimposes uniform rates 

it will have chosen to simply redistribute customer CIAC property from one subdivision’s rate 

117 

9462 



base to another by lumping them together for ratemaking purposes. Doing so, under the 

circumstances of this case, constitutes an impermissible taking of property in violation of both the 

Federal and State Constitutions. The Commission should reject the uniform rates proposed here 

as being u n l a M y  unduly discriminatory and an unconstitutional taking. 

NON ISSUE COMMENT ON SIZE OF CASE 

The Consumer Parties take the general overall position that the instant case is so large as 

to be unmanageable by any of the parties to the proceeding, including the Commission Staff and 

the Office of the Public Counsel. The technical hearings took over ten 1 1 1  days, involved some 

90 or more witnesses, depending on how you count direct and rebuttal witnesses, and occupied 

over 5,300 pages of transcript, not counting the full day required for the final Prehearing 

Conference or the additional portion of a day taken considering the last minute rate case expenses 

proposed by SSU. 256 exhibits were admitted in the record of the hearing, not counting those 

admitted during the last day dealing with rate case expenses, tens, if not hundreds, of thousands of 

pages were included in SSU’s three sets of h4FRs fled in this case, and the total paper fled in the 

entire case, including the massive amounts of discovery, must easily exceed a million pages. 

Irrespective of the exact count, the Consumer Parties suggest that the volume is simply too much 

for any large party, including the Commission Staff and public Counsel, to deal with, let alone the 

bill-paying customers of any of the over 140 separate systems involved in this case. 

The complexity of dealing with this case is greatly compounded by the consideration, and 

very real threat, of uniform rates being reimposed. This is because uniform rates make the utility 

plant and plant specific operating expenses of each and every utility system, facility, or seMce 
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area, the economic or revenue responsibility o f m  customer served by this utility. &toricdy, 

it has been an exceedingly dficult process for customers at one geographic service area to 

participate in their rate setting by attempting to analyze the prudence and necessity of the plant 

and expenses that were claimed by the utility to be necessary to provide them service at the 

location where service was being provided. Now that the customers of each system are 

potentially responsible for the expenses of 141 systems (more in the future ifthe approval of 

uniform rates is used as an means to erase the adverse economic consequences of developer 

incompetence), the task of any customer group trying to review the totality of plant and expenses 

they may be held responsible for is rendered impossible. The potential quest for administrative 

efficiency by bundling more and more geographically distinct utility systems with widely varying 

costs of service has reached and exceeded any reasonable bounds. If the Commission is to 

reasonably c q  out its statutory responsibilities to both the customers and the utility, it must put 

a stop to proceedings of this type 

NON ISSUE OVERVIEW AND CONCLUSION 

The totality of the evidence in this case in conjunction with orders from previous SSU 

cases suggests the following long-term scenario leading to SSU's size, its acquisition of water and 

sewer systems of varying qualities, and its incessant demand for uniform rates: 

Throughout the 1970s and 1980s the number of regulated utilities mushroomed in the 

State of Florida, due likely to extensive real estate development. Between 1980 and 1990, 

Florida's jurisdictional water utilities had increased 37 percent fiom 260 to 357 and Florida had 
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the second highest number of such utilities in the Nation.’’ It appears that m y  were non-viable 

Or rapidly headed that way, due to a number of factors usually associated with developer utilities, 

such as being “shell” corporations, being poorly maintained, under financed, and overly 

contributed, among others. Many small water systems are established on the basis of speculation 

about real estate development and growth and the expected growth was essential to their success 

Lack of the expected growth is likely the chief cause of distress for young water systems.29 

As evidenced by the lot count used and useful calculations filed in this case, overly 

ambitious speculation, coupled with disastrous growth failures, particularly at Sunny Hills, Pine 

Ridge, and other Deltona developments, among many others, resulted in severe stress for the 

associated utilities, often including bankruptcy and distress sales. For the year 1990, Florida led 

the Nation in the number of combined water utilities either in default or b d ~ r u p t c y . ~ ~  By 1991, 

Florida had a commanding lead over all other states with approximately 462 small water s&&!.E 

with a “negative net income” and 39 with a “negative net worth.”” Overly lenient regulation, 

such as failure to enforce appropriate CIAC levels, and failure to properly screen certificated 

utility applicants for other aspects of financial viability clearly played a role in the increasing 

number of non-viable water and sewer utilities in Florida.32 

28 Exhibit 134, Page 12. 

29 Exhibit 134, Page 26. 

” Exhibit 134, Page 28. 

31 Exhibit 134, Page 42 

32 A mere glance at the disparate levels of CIAC amongst the systems SSU has included 
in this case describes a sony history of someone not enforcing the statutory requkement that 
service availability charges be “reasonable.” 
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At least as early as 1988, the PSC staffwas exploring the advisability of statewide uniform 

rates through a survey sent to major utilities. No major utility, with truly state-wide scope, 

responded in favor of statewide uniform rates. Most, SSU included, raised specific concerns 

about uniform rates resulting in “undue discrimination” and excessive “cross-subsidization.” SSU 

said that it only requested uniform rates in “geographic areas where plant operations are similar, 

fixed and variable operating and maintenance costs are comparable, and cross-subsidization is at a 

minimum.” SSU listed the factors that both increased and decreased cross-subsid~ation?~ SSU 

stated that uniform rates should be implemented in geographical areas with similar operating 

characteristics, comparable operating and maintenance costs, and similar social and economic 

compatib~t ie~?~ SSU recognized that “cross-subsidization is a legitimate concern”, said as “a 

general rule, rates should be cost-based using a cost study as the allocation tool”, and suggested 

that uniform rates could be implemented and cross-subsidization minimized if uniform rates were 

“implemented on a geographical basis in which operating costs are comparable with each other, 

and fixed and variable costs associated with plant operation and maintenance are also ~imilar.”’~ 

SSU stated that it was unable to show any cost savings associated with the implementation of 

county-wide uniform rates over and above those obtained from going to centralized 

managen~ent.’~ 

In November 1990, the Commission published its M v s i s  of Uniform Rates for Water 

33 Exhibit 253, Appendix B-6. 

” Exhibit 253, Appendix B-9. 

35 Exhibit 253, Appendix B-10. 

36 Exhibit 253, AppendixB-12. 
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and Wastewater Utilitie~.~’ The report appears to start with the conclusion that uniform statewide 

rates are appropriate and then sets out to either misstate or understate the responses of a number 

of respondent utilities with the aim of biasing the report in favor of uniform rates. For example, 

the report at Page 1-5 reported SSU’s comments that “consolidation and uniform company wide 

rates would generate savings in administrative and general costs, accounting and record keeping 

costs, data processing and rate case expenses”, but failed to mention any of SSU’s concerns that 

uniform rate be implemented only in “geographical areas with similar operating characteristics, 

comparable operating and maintenance costs, and similar social and economic compatibilities” or 

its clearly expressed concerns about excessive cross-subsidization. 

The report methodology involved establishing study requirements, which only SSU met. 

The report did note that SSU only had uniform rates within several of the counties it operated in. 

The report apparently concluded that “these preliminary results indicate that consolidation and 

uniform rates merit serious consideration on a utility-by-utility basis . A rate case proceeding 

would facilitate obtaining the detailed data necessary to more definitively assess the benefits to be 

gained from consolidation and uniform rates for a given utility.3* 

At about the same time, the StafFwas conducting a StaRManagement Audit of SSU, 

which audit was apparently the first ever on a water and sewer utility. Some of the worksheets 

fiom this audit, which are found in Exhibit 197, reveal that SSU agreed with a Staff 

recommendation that a comparison program be implemented so that actual costs of acquisitions 

could be compared to actual costs, but disagreed that a formalized acquisition checklist should be 

3’ Exhibit 253. 

3e Exhibit 253, Page 4-4. 
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implemented. The latter was curious given that other worksheets reveal that “in 

more of the systems acquired were in poor operating condition and more likely to contain a 

hidden defect. However, as recently as 1985, SSU acquired a group of systems that produced 

several hidden defects which were substantial.” Other field notes include rather damaging 

statements revealing that SSU’s methodology for determining what systems to buy was 

haphazard, at best. These pages contain comments that “frequently encounter ‘surprises’ once 

they get into system”, “old systems have poor or non-existent plans”, “new acquisitions; most in 

bad shape”, “no records or manuals”, “have to guess”, “he doesn’t look at plants before 

purchase”, “previous acquisitions have been in ‘disastrous’ condition”, “Aaron admitted SSU has 

bought a ‘few’ dogs (not more than 5-6)” “reason low price”, “industrial utilities is worse; maybe 

bought because of low price”, “Keystone was in poor condition but we were aware of major 

problems”, “above the ground there were no surprises at Keystone , . . but below the ground some 

lines were even smaller than anticipated”, “to do some of orig. intent, we would have to bore 

pipes under major highway”, “we have come up with less expensive approach; building a new 

plant”, “CIAC ‘skeletons in closet’ (hidden problems with developer contracts)”, “underground 

defects”, “rate base accuracy”, “Zephyr Shores - surprise that rate base not what their ‘numbers 

indicated”’, “How many surprises? There are probably 15 that, w/ hindsight, I wish we hadn’t 

bot.[sic] But it is in the range of 5 to 15 depending on what you call a surprise. Probably 5 were 

surprises in the true sense”, “South 40 gave us some surprises. . . receiving bad effluent. . . cost US 

$10,000 for an engr. study to narrow it down to the plating comp. [versus the ice cream 

factory!] ... we have sent them the bill; & hope they pay i t .  . . probably had some add’l$15,000 of 

surprises plus a plant expansion of $60 -70,000 . . , we should be able to collect about $40 - 

years, 
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50,000 of CIAC from developers & balance will be our investment . . . surprised at plant cost”, 

“so we had a $500,000 surprise in Marion County . . . we entered into a DEP consent agreement 

2 days after purchase”, and similar comments. SSU was the “utility that couldn’t shoot straight or 

buy right.” The notes evidence an acquisition process that was haphazard and imprudent to an 

extreme in which systems were apparently purchased without even being looked at because the 

sales price appeared reasonable or because the seller’s data showed a good deal. The notes show 

admissions of SSU finding halfa d o n  dollar mistakes or surprises after thinking they had made 

good deals! They reveal SSU buying systems and then being forced to enter into consent 

agreements compelling massive repairs and cleanups within days of the purchase! Commissioner 

Garcia is right that much of what is being sold here is an attempt to bail out irresponsible 

developers, but the larger story is that the uniform rates requested here are a clear attempt to bail 

SSU out from some of the horrible systems they bought. 

In addition to the loser systems described in the StafTAudit notes, SSU also got real 

winners in Palm Valley, which they had to completely dig up and replace at a cost of over $1.1 

d o n ,  Gospel Island, with its 8 or 9 customers, Beechen Point, which had inadequate sprayfield 

capacity the moment they bought it, and a cast of other losers too long to list. SSU still 

complains in this case that it will have to shuck aside its duties as receiver for Enterprise Utilities 

unless it is allowed to deprive the Consumer Parties and others of some $1 d o n  needed to fix 

this dog of a system. There is no section of the utility law of this state that makw any customer 

of SSU a “brothers keeper” of the customers of any horrible system the utility is tricked into 

buying or otherwise elects to act as receiver for. Such an interpretation would make the utility 

bills of the Consumer Parties a virtual “blank check” for the payment of additional acquisitions by 
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SSU no matter how poor or ill-planned they are. There would be no certainty or even reasonable 

assumptions upon which one could plan his or her household or retirement. Rather than having 

ones’ rates constrained by the service availability charges paid, the location and type treatment of 

the facilities involved, and the success of the development chosen, future rates would be at the 

whim of how many “dogs” SSU bought in a given year and folded into uniform rates. SSU, 

meanwhile, would bargain and trade and pocket the profits when it was able to sell a system to a 

governmental agency for a large profit. 

In 1990 SSU filed a rate case for 34 of its systems in Docket No. 900329-WS and 

requested uniform rates over all 34 systems within seven counties and, alternatively, uniform rates 

within each of the seven counties. The entire case was dismissed by Commissioners Gunter and 

Easley by Order No. 24715 on June 26,1991. 

In Docket No. 920199-WS, filed in July, 1992, SSU included 127 water and sewer 

systems throughout the state, but did not request statewide uniform rates, instead filing for a 

“capped” or maximum bill. SSU witnesses Ludsen and Cresse both testified that uniform rates 

would be inappropriate because they did not take into consideration substantial differences in 

costs related to treatment types and systems?9 StaKwitness Williams testified that SSU’s service 

availability charges should be revised before the implementation of uniform rates.” Not one 

witness testified in favor of implementing uniform rates, all testified against their current 

imposition, yet they were imposed despite the fact that the utility had not requested them. 

39 Order No. PSC-93-0423-FOF-WS, Page 93. 

‘’ Order No. PSC-93-0423-FOF-WS, Page 94. 
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These rates have since been reversed. Additionally, the Commission has taken a number 

of actions that can only be considered to advantage its apparent desire to approve statewide 

uniform rates. These include at least two declaratory statements (not based on real “facts” in the 

conventional sense) depriving county governments of their jurisdiction over certain utilities, one 

of which involved St. Johns County and cemented the abiity of the Commission to regulate 

SSU’s Palm Valley water system, which had been entirely rebuilt at g a t  cost and for reasons that 

are little more apparent than why SSU bought such a homble system in the first place. The 

Commission’s action in involuntarily stripping St. Johns ofjurisdiction over SSU’s Palm Valley 

“dog” prevented the County government fiom dealing with the imprudence of that purchase and 

its repair, but placed it squarely in the lap of the Commissioners to deal with making SSU eat the 

costs of its imprudence, make the Palm Valley customers bear the costs of the imprudence alone, 

or require all SSU customers, the Consumer Parties included, share the costs of SSU imprudent 

actions in connection with the Palm Valley water system. One has to wonder why the 

Commission went out of its way to move such a troubled system on its plate, when another 

governmental body was willing to deal with it and, in fact, fought to retain jurisdiction for that 

purpose. Were the Commissioners informed by StafF ofwhat they were getting into? Did the 

Staff understand? 

Other dockets have been opened for the purpose of reaffirming the appropriateness of 

uniform rates for SSU, as well as for stating that any system owned by SSU will be regulated by 

the PSC irrespective of whether it is in a “jurisdictional” county or not. The practical necessity 

for the latter decision is obvious when you consider that the “rate leveling” or “misery sharing” 

aspects of uniform rates cannot fimction if the subsidy payers are allowed to escape. Other 
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decisions have resulted in SSU being awarded massive “incentives” for taking over what can only 

be considered non-viable systems, the decision involving Lehigh being just one such example. 

As stated by Dr. Beecher, single tariff rates are desired by utilities acquiring non-viable 

systems because it allows them, among other things, to mask rate spikes to systems with 

extraordinary costs. SSU has a great many rate spikes to mask or otherwise hide and it is clear 

why they are fighting so forceiidly for what they otherwise claim is a “revenue neutral” issue for 

them. Quite clearly, uniform rates for SSU is like a cheap perfume or room deodorizer that 

merely masks the failure to bathe or otherwise clean up. Uniform rates are wonderfid for hiding 

mistakes, and SSU has a great many to hide. 

SSU is back in this case now openly requesting uniform rates and soliciting everyone of 

importance to communicate the merits of uniform rates to the Commissioners. Out the window 

are SSU’s earlier expressed concerns that geographical location, differences in costs, life style, 

treatment type, and the like, will cause unacceptable cross-subsidization among systems. 

Requesting a 12.25 percent return on its equity, SSU, through its proposed uniform rates is 

asking that some of its customers pay returns on equity as high as 367 percent (Sugarmill Woods 

sewer), 94 percent (Amelia Island water) and 81 percent (Sugannill Woods water)!’ It has done 

so, as suggested by Dr. Beecher in her testimony and writings, for the purpose of bailing out 

failed developers for the most part, who have either sold or given SSU a large collection of 

“dogs”, “surprises” and other non-viable systems. 

Incredibly, SSU is asking this Commission to make persons living in federally subsidized 

housing in Homosassa Commons to pay close to $19 a month in subsidies so that customers at 

“ MFR Vol. 3B, Book 818. 
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Beechers Point can pay a negative 221 rate of return on equity on the sewer plant used to serve 

them and a negative 26 percent return on equity on the water plant serving them! SSU wants the 

Commissioners to make the “hard choices” that will force retirees all around the state to pay rates 

greatly in excess of their own costs of service and rates of return to SSU that greatly exceed the 

“fair” rate it wants of 12.25 percent, so that SSU can provide affordable rates to the indwtrial 

customers at the “mistake” it got suckered into buying at South Forty! SSU wants the Florida 

Public Service Commission to compel widows to pay excessive rates so that SSU can be made 

whole for the “$500,000 surprise” it found itself stuck with in Marion County 

The proposed rates comprise a system of rermlatonr socialism so foul that the Russians 

wouldn’t touch it. It is a scheme of income redistribution that is contrary to every thread of 

regulatory history in this State and this Nation. It is unlawful and unconstitutional and everyone 

involved in this process should thoroughly examine what role, if any, they have had in nursing this 

travesty as far as it has traveled. Those not yet responsible, should reconsider the hdamentals of 

what is truly required of them by the utility regulatory statutes of this state and the state and 

federal constitutions and abandon uniform rates, at least as proposed here. 

and 

Lany M. Haag, Esq. 
County Attorney, Citrus County 
11 1 West Main Street, Suite B 
Invemess, Florida 34450 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and accurate copy of the foregoing has been furnished 

by U.S. Mail this 28th day of&, 1996 to the following persons: 

Brian Armstrong, Esquire 
General Counsel 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 32703 

Kenneth A. Hoffman, Esquire 
Rutledge, Ecenia, Underwood, 
Pumell & Hoffian, P.A. 

Post Office Box 55 1 
Tallahassee, Florida 32302 

Lila A. Jaber, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0862 

Charles J. Beck, Esquire 
Harold McLean, Esquire 
Office of the Public Counsel 
c/o The Florida Legislature 
1 1  1 West Madison Street, Suite 812 
Tallahassee, Florida 32399-1400 

Arthur I. Jacobs, Esquire 
Post Office Box 1 1 10 
Fernandina Beach, Florida 32035-1 110 

Darol H. M. Car, Esquire 
Fan; Fan; Emerich, SilXt, 

Jhkett and Cart 
23 15 Aaron Street 
Port Charlotte, Florida 33949 

Joseph A. McGlothh, Esquire 
Mcwhirter, Reeves, McGlothlin, 

Davidson, Rief & Bakas 
117 S. Gadsden 
Tallahassee, Florida 32301 
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