FLORIDA PUBLIC SERVICE COMMISSION
Capital Circle Office Center ® 2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

MEMORANDUM

JULY 18, 1996

TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING (BAYO)
7
FROM: DIVISION OF LEGAL SERVICES (JOHNSON)VB\B/ @\) v
DIVISION OF ELECTRIC AND GAS (BASS)GE&L) 31¥Y
RE: DOCKET NO. j @ *+* PETITION TO RESOLVE TERRITORIAL

DISPUTE WI F COAST ELECTRIC COOPERATIVE, INC. BY
GULF POWER COMPANY

AGENDA: JULY 30, 1996 - REGULAR AGENDA - POST-HEARING DECISION -
PARTICIPATION IS LIMITED TO COMMISSIONERS AND STAFF

CRITICAL DATES: NONE

SPECTAL INSTRUCTIONS: 1I:\PSC\LEG\WP\930885.RCM
ATTACHMENT NOT AVAILABLE

CASE BACKGROUND

In April of 1993, Gulf Coast Electric Cooperative, Inc. (Gulf
Coast) became aware that the Department of Corrections (DOC) was
planning on locating a prison in West Florida and was considering
sites in several counties, including Washington County. As Gulf
Coast had previously assisted in the location of prison sites in
Gulf County, Gulf Coast made a proposal to the Washington County
Commission for a $45,000 grant and assistance in securing a loan
from the Rural Electric Authority (REA) of $300,000 to acquire the
proposed prison site property in Washington County. After the
grant and loan were in place, the prison site had been selected and
secured, and Gulf Coast had been designated as the electrical
service provider, Gulf Power Company (Gulf Power) contacted DOC
regarding its willingness to serve the prison site.

In anticipation of providing permanent service to the prison
site, Gulf Coast relocated and upgraded to three phase its existing
Red Sapp Road line. As a result, on September 8, 1993, Gulf Power
filed a petition to resolve a territorial dispute with Gulf Coast.

On March 1, 1995, the Commission issued Order No. PSC-95-0271-
FOF-EU awarding service to Gulf Power. The Commission also ordered
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Gulf Power to reimburse Gulf Coast for the cost Gulf Coast had
incurred to relocate its Red Sapp Road line from the prison site.

Gulf Coast appealed the award of service to Gulf Power and
Gulf Power cross-appealed the Commission’s directive that Gulf
Power reimburse Gulf Coast for the cost of relocating the Red Sapp
Road line. On May 23, 1996, the Florida Supreme Court issued its
decision which 1s attached hereto as Attachment 1. The Court
reversed the Commission’s order awarding service to Gulf Power and
remanded the case for entry of an order awarding service to Gulf
Coast. Because of the Court’s resolution of Gulf Coast’s appeal,
Gulf Power’s cross-appeal is rendered moot.
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ISSUE 1: Should the Commission enter an order on remand awarding
service of the Washington County Correctional Facility to Gulf
Coast?

RECOMMENDATION: Yes. The Commission should issue an order on
remand consistent with the Florida Supreme Court’s decision, but
with the understanding that Order No. PSC-95-0271-FOF-EU 1is
reaffirmed in all other respects.

STAFF ANALYSTS: In its decision, the Florida Supreme Court held
there was not competent, substantial evidence in the record to
Support the Commission’s findings that Gulf Coast (1)
uneconomically duplicated Gulf Power’s facilities and (2) engaged
in a race to serve the prison. The Court concluded that the
Commission erred in failing to consider customer preference and
abused its discretion in awarding service to Gulf Power. Pursuant
to Rule 25-6.0441, Florida Administrative Code, the Commission may
consider customer preference only if all other factors set out in
the rule are substantially equal. Both DOC and Washington County
indicated their desire that Gulf Coast provide service to the
prison. Therefore, the Court reversed the order of the Commission
awarding service to Gulf Power and directed the Commission to enter
an order awarding service to Gulf Coast. Because of the Court'’s
resolution of Gulf Coast’s appeal, the Court stated Gulf Power'’s
cross-appeal is rendered moot.

ISSUE 2: Should this Docket be closed?

RECOMMENDATION: No, the docket should remain open.

STAFF ANALYSIS: The Docket should remain open pending final
resolution of the remaining issues in the case. An evidentiary
hearing is scheduled for February 11-12, 1997, to resolve the
continuing dispute between the utilities.
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Supreme Qonrt of Kloriva

No. 85,464

GULF COAST ELECTRIC COQPERATIVE, INC.,
Appellant/Cross-Appellee,

vs.
SUSAN F. CLARK, etc., et al.,
Appellees/Cross-Appellants.

[May 23, 1996]

OVERTON, J.

We have on appeal a decision by the Florida Public Service
Commission (the Commission) resolving a territorial dispute
between Gulf Coast Electric Cooperative, Inc. (Gulf Coast) and
Gulf Power Company (Gulf Power). We have jurisdiction. Art. v,
§ 3(b)(2), Fla. Const. For the reasons expressed, we reverse the
Commission’s order awarding service to Gulf Power and remand for

entry of an order awarding service to Gulf Coast.
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The relevant, unrefuted facts in this record are as follows.
In April 1993, Gulf Coast became aware that the Florida
Department of Corrections (DOC) was planning to locate a prison
in West Florida and was considering sites in several counties,
including one in Washington County. In that same month, Gulf
Coast made a public proposal to the Washington County Commission
for a $45,000 grant and for assistance in securing a loan of
$300,000 to acquire Washington County property for the prison.
Gulf Power, which alsoc served the Washington County area, made no
similar propesal. The loan and grant were put in place and a
site was selected and secured. Gulf Coast was selected to
provide service to the site by Washington County, and DOC
approved that choice.

To serve the prison, Gulf Coast relocated its existing Red
Sapp Road single-phase line, which was located on the prison
site, and upgraded the line to three-phase at a total cost of
$51,579. The relocation cost was $36,997 and the upgrade to
three-phase cost was $14,583. This existing line had to be
relocated, regardless of Qhether Gulf Coast or Gulf Power served
the prison. The line was relocated by Gulf Ccast across the road
from Gulf Power's existing three-phase line that was constructed
during the early 1970s.

In September 1993, Gulf pPower filed with the Commission a

petition seeking to serve the prison and asserting that Gulf
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Coast had constructed facilities that duplicated Gulf Power's.
In resolving the dispute, the Commission followed Florida
Administrative Code Rule 24-6.0441(2) (1993), which provides:

(2) In resolving territorial disputes,
the Commission may consider, but not be
limited to consideration of:

(a) the capability of each utility to
provide reliable electric service within the
disputed area with its existing facilities
and the extent to which additional facilities
are needed;

(b) the nature of the disputed area
including population and the type of
utilities seeking to serve it, and degree of

- urbanization of the area and its proximity to
. other urban areas, and the present and
reasonably foreseeable future requirements of
the area for other utility services;

(c) the cost of each utility to provide
distribution and subtransmission facilities
to the disputed area presently and in the
future; and

(d) customer preference if all other
factors are substantially equal.

The Commission also applied section 366.04(5), Florida Statutes
(1993), which provides:

(5) The commission shall further have
jurisdiction over the planning, development,
and maintenance of a coordinated electric
power grid throughout Florida to assure an
adequate and reliable source of energy for
operational and emergency purposes in Florida
and the avoidance of further uneconomic
duplication of generation, transmission, and
distribution facilities.

(Emphasis added.)
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Under subsection (a) of rule 25-6.0441(2), the Commission
found that both utilities had been serving the same area for more
than twenty years and that the utilities had a "comparable
ability" to serve the prison. Specifically, the Commission
found:

Both utilities have been serving customers in the

vicinity of the intersection of County Road 279 and

State Road 77 for over 20 years. Gulf Coast has served

retail customers along Red Sapp Road since 1949-50.

Gulf Coast has also maintained two-phase and three-

phase service adjacent to the correctional facility

site since 1950. Currently, Gulf Coast is serving 665

customers within 5 miles of the site. Gulf Power

currently has 532 metered customers within five miles

of the site, 330 of which are in Sunny Hills.

The Commission also found that "both utilities have adequate
facilities to serve the prison, both are capable of providing
reliable electric service, and therefore both have comparable
ability to serve."

Subsection (b) of rule 24-6.0441(2), which concerns the
nature of the disputed area (rural with small commercial
development), was not at issue in this proceeding.

Under subsection (¢) of the rule, the Commission found that
Gulf Coast had expended $14,583 upgrading its single-phase line
to a three-phase line in order to provide service. Because Gulf
Power had an existing three-phase line capable of providing
service to the prison, the Commission found that the $14,583

represented the cost differential between the two utilities’

"cost to serve."
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The Commission found subsection (d), customer preference, to
be inapplicable, concluding that it could consider customer
preference in resolving territorial disputes gonlv if all other
factors were substantially equal. The Commission determined,
however, that all other factors in this case were not equal
because Gulf Coast had duplicated Gulf Power's existing lines and

had engaged in a "race to serve." 1In making this determination,
it said:

We have decided that Gulf Power shall provide
electric service to the new correctional facility in
Washington County. Our primary reason for this is that
Gulf Coast duplicated Gulf Power’'s existing facilities
in order to serve the prison. We understand that the

area in dispute is primarily rural. We understand that
] 3dit] 1 W1f ¢ ] Facili
ils relatively small. We believe that Gulf Coast is as

able as Gulf Power to serve reliably, and we are aware
that the customer prefers Gulf Coast even though its
rates are higher. We simply cannot ignore the fact
that Gulf Coast’s upgrade of the relocated Red Sapp
Road single-phase line to three-phase duplicated Gulf
Power's existing facilities. We always consider
whether one utility has uneconomically duplicated the
facilities of the other in a "race to serve" an area in
dispute, and we do not condone such action.

[Wle are very conscious of the role Gulf
Power played in this matter. Gulf Coast made the
effort and spent the money necessary to bring the new
correctional facility to Washington County. But for
for anvone to serve, Gulf Power was aware of Gulf

Coast’s efforts, but said nothing.

(Emphasis added.)
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Based on these facts, the Commission awarded service to Gulf
power and directed Gulf Power to reimburse Gulf Coast for the
$36,997 cost of relocating the Red Sapp Road line. The
Commission also ordered the two companies to develop a
territorial agreement to avoid future duplication of facilities
and to establish territorial boundaries.

Gulf Coast has appealed the Commission's award of service to
Gulf Power; Gulf Power has cross-appealed the Commission's
directive that Gulf Power reimburse Gulf Coast for the cost of
relocation. The Commission's order regarding the development of
a territorial agreement is not at issue. Because of our
resolution of Gulf Coast's appeal, Gulf Power's cross-appeal is
rendered moot.

In its appeal, Gulf Coast contends that the Commission erred
in finding that Gulf Coast uneconomically duplicated Gulf Power'’s
facilities, in finding that Gulf Coast engaged in a "race to
serve," and in failing to consider customer preference.
Additionally, because Gulf Power was the first to intrude into
Gulf Coast’s historic service area and because Gulf Power was the
first to duplicate services, Gulf Coast asserts that it should be
allowed to provide service to the prison.

In reviewing Gulf Coast's assertions, this Court must
determine whether the order complained of meets the essential

requirements of law and whether there is competent, substantial
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evidence in the record to support the Commission's findings.

w v i v 'n, 480 So. 2d 97 (Fla. 1985);
Citizens v, Public Service Comm'py, 464 So. 2d 1194 (Fla. 1985).
Based upon the unrefuted facts and the Commission's own findings,
we conclude that the Commission erred in failing to consider
customer preference and abused its discretion in awarding service
to Gulf Power. We reach this decision after f£inding, under the
unique factual circumstances of this cases, that there is no
competent, substantial evidence in the record to support the
Commission’s findings that Gulf Coast (1) uneconomically
duplicated Gulf Power’'s facilities and (2) engaged in a "race to
serve" the prison.

First, we address the Commission’s findings regarding
uneconomic duplication. The record reflects that Gulf Coast has
been the historic provider of power to this area since the early
1950s and that Gulf Coast's single-phase line was already in
place at the site of the prison before Gulf Coast sought to
provide service. Further, Gulf Coast would have been reguired to
move its line regardless of who provided power to the prison to
allow for the construction of the prison. It was only after Gulf
Coast was selected by DOC to provide service to the prison that
it moved its line and, in order to serve the prison, upgraded thé
line to three-phase at a cost of $14,583. The Commission itself

characterized this sum as "relatively small." Although Gulf

-10-
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power did have a three-phase line available to serve the prison,
we cannot agree that the relatively small cost incurred by Gulf
Coast in upgrading its existing line was sufficient to
characterize this upgrade as “uneconomic." This is especially
true given the fact that Gulf Coast had to construct a new line
regardless of who served the prison.

In its argument before the Court, the Commission asserts
that the actual cost is only one factor to be considered in
determining uneconomic duplication. The Commission states that
lost revenues for the non-serving utility, aesthetic and safety
problems, proximity of lines, adequacy of existing lines, whether.
there has been a "race to serve," and other concerns must be
considered in evaluating whether an uneconomic duplication has
occurred. We do not disagree that these factors must be
considered. 1In this case, however, both utilities were already
serving the area in question. Additionally, Gulf Coast had to
move the line regardless of who provided service, and the cost
for upgrading the line was relatively small. Compare, for
instance, the costs incurred for the upgrade in this case with
the costs incurred in Gulf Power Co. v, Public Service
Commission, 480 So. 2d 97 (Fla. 1985) (difference between Gulf
Coast's $27,000 cost to provide service and Gulf Power's $200,480
cost to provide service found to be considerable). The cost
differential in this case is de minimis in comparison to the cost

differential in that case.

-11-~
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Next, we address the Commission's conclusion that Gulf Coast
engaged in a "race to serve." As noted previously, Gulf Coast
was the historic provider of service to this area and was already
serving a substantial number of customers in this area.
Additionally, Gulf Coast's line had to be moved regardless of who
served the prison. Although Gulf Coast concedes that it acted
quickly in its efforts, the record reflects that Gulf Ceoast did
so to convince DOC to choose Washington County as a site for the
prison rather than to preempt Gulf Power from serving the prison.
Moreover, Gulf Coast never attempted to hide its actions in
attempting to bring the prison to Washington County. As
acknowledged by the Commission, but for the actions of Gulf
Coast, there would be no prison to serve. Under these
circumstances, we conclude that there is no substantial,
competent evidence to support the Commission's finding that Gulf
Coast engaged in a "ra;e to serve."

Given our conclusion that Gulf Coast did not uneconomically
duplicate Gulf Power's facilities or engage in a "race to serve,"
we find that the record supports the conclusion that the factors
set forth in rule 25-6.0441 are substantially equal. As the
Commission noted, both utilities have been serving the area for
many years and both have a comparable ability to serve the
prison; the nature of the disputed area is not in dispute; and

the cost differential between the two utilities' cost to serve is

-12-
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relatively small. Consequently, we find that customer preference
should have been considered as a significant factor in this case.
Sge rule 25-6.0441(d) (Commission to consider customer preference
if all other factors are substantially equal). Because both DOC
and Washington County have indicated their desire to have Gulf
Coast provide service to the prison, we conclude that Gulf Coast
should be awarded service.

Accordingly, we reverse the order of the Commission awarding
service to Gulf Power and remand for entry of an order awarding
service to Gulf Coast.

It is so ordered.

GRIMES, C.J., and SHAW, KOGAN, HARDING, WELLS and ANSTEAD, JJ.,
concur.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF
FILED, DETERMINED.
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Notice and Cross-Notice of Appeal from the Public Service

Commission

John H. Haswell of Chandler, Lang & Haswell, P.A., Gainesville,
Florida; and J. Patrick Floyd, Port St. Joe, Florida,

for Appellant/Cross-Appellee

- Robert D. Vandiver, General Counsel and Mary Anne Helton,
Associate General Counsel, Florida Public Service Commission,
Tallahassee. Florida; and Jeffrey A. Stone and Russell A. Badders
of Beggs & Lane, Pensacola, Florida, on behalf of Gulf Power
Company,

for Appellees/Cross-Appellants
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