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July 23. 1997 

DI\'ISIO~ t)t' APPt:,\L'i 

DA \liD SMITH 

DIRECTOR 
(H50) 413·6245 

Re: Docket No. Ml.77•1Q - Petition ror Ezpedlted Approval or Settlement A1reement with 
Lake Cogen, Lid., by Florida Power Corpontion 

Dear Messrs Wright. May. Jimison, and McGee: 
' ' ' ' 
' ' 

On July IS, 1997, the Commission voted to review ill decision in the above docket T~; 
purpose of the review is to determine if there was any bias in the information presented by staft'tg 
the Commission in this matter after March 31, 1997. An order has nor yet issued, however, I a\!i 
enclosing a copy of the staff recommendation that the Commission approved with minor changef; 

.:r_; 
• 

Pursuant to the Commission's vote, I have been asked to obtain information from the pa"'~ 
to the docket I am particularly interested in whether you believe that any information presented IIY'i 
staff to the Commission reflects bias, whether the information was inaa:urate, unsupported, or 
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whether cena.in information that should have been presented was not. Please specificallv 1dent1t~· 
that information. Please also include how the infonnation might have affected the decis1on of the 
Commission. and how that may have benefitted Florida Power Corporation or preJUdiced any pany 
or person. 

I would like to file a recommendalionby Augusa6, 1997, for consideration at the :\ugusr 18. 
1997. agenda conference. In order to do that. I will need the information from you. wnh a copy to 
the Director of Records and Reponina, by Friday, August I If that time is not adequate for any 
reason. please let me know as soon u possible . My facsimile number is (904 )413-6099 if you w1 sh 
to fax your comments to me. If you have any queslioos. please don't hesitate ro call me at (904 HI J-
6098. 

CTM 
Enclosure 

cc• Director of Records and Reponins 
Office of Public Counsel 

Sincerely, 

tLd<-L~ ;.fr._,~ 
Christiana T. Moore 
Associate General Counsel 
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TO: 

FLORIDA PUBLIC SBRVICB COIMISSIOII 
Capital Circle Office Oeater e 2540 Shum.rd Qak Boulevard 

Tallahe•.... Florida 323tt-0850 

IIIIU116BQllll 

JULY 11, ltt7 

FROM: 

DIRECTOR, DIVISIOII OP PJIO)RDS .AIID RBP0!3T9"J. (BAYO) 

DIVISIOII OP LBCaL SBRVICU (BLIASI R~ ~ 

RE: 

DIVISIOII OP BLBC"l''liC • GAS (JBIIKIJIS) .Jb."f rnif' 
DIVISIOII OP AUDIT .AIID PIIIIIIICIAL AIIALYSI,. (DBVLINI-f}'-

DOCKBT _,, t&1184-BQ - PBTITIOII POll APPROVAL OP EARLY 
TBRJIIRATIOII QIPN+dl '10 II8QOTIATBD QUALIPYIIIIG FACILITY 
CORTRACT WI'IB 0111./1.,., CO' LIJIITBD, LTD. BY FLORIDI! 
POWBR CORPOitATIOII 

COIMISSIOII STAPP (DR''*, BALLIMIBR, COLSOR, E. DRAPER, 
DUDLBY, TBII, w••••, .. I.a, STALLCUP) 

PARTIBS (AIR PllOIXJCTS • c:a.IICALS, IIIC., FLORIDA POWER 
CORPORATIOII, OPPICB OP PUBLIC COURSBL, ORLANDO COGEN 
LIMITBD) 

IXX!iUH am. t&l407-BQ - NJITlOII POll. IIXPEDITED APPROVAL OP 
SETTLEMERT AQRRBMKMf PMUDiaQ II8QOTIATBD CONTRACT FOR 
PUIICB!OJIB OP PIRM CAPACITr .AIID DBIIGY PROM A QUALIFYING 
PACILITr, WI'IB PASCO CO''D, LTD. BY FLORIDA POWER 
CORPORATIOII. 

ca.ciSSIOII STAPP (PUftBLL, BOHIUl~. DUDLEY, GOAD, 
IIHBBIBR, JIIIIDIIB1', M*JLTr, ..:IBCJA, SIJ.IZIII!(BIItiCZ, STALLCUP) 

PARTIBS (I'LORIDA POW& CORPORATIOII, PASCO COGEN, LTD.) 

DOC kin am. t61477-BQ - NTITIOII POll. IIXPEDITED APPROVAL OP 
SBT1'LI:IIBirr NJDBB+K+J lrlft LUK CD¥'*, LTD., BY FLORIDA 
POND CORPORATIOII. 

COIMISSIOII STAPP (DUDLrt, BRBMIUI, HARLOif, WHEELBR, 
MAUREY, 1«3ULTY, IIORIBCJA, "' R'•u•lfiUCZ, STALLCUP) 

PARTIES (FLCaiDA POND CORI'OIIATIOII, LIID OC1UP", LTD., NCP 
LAD POND, IIIC.) 



DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056-EG, 97009"-EO 
DATE: JULY 11, 1997 

AGENDA: 

IlOCKET NO. 970056-BG - PETITION FOR APPROVAL OF REVISED 
PROGRAM PARTICIPATION STAIIDARDS FOR RESIDENTIAL HOME 
EIIERGY IMPROVBIIBIIT AIID RBSIDBNTIAL NEW CONSTRUCTION 
PROGRAMS BY FLORIDA P\Mik CORPORATION. 

COMMISSION STAFF (IIARLOII) 

PARTIBS (FLORIDA P\MBR CORPORATION) 

llOCKET NO. 970096-BQ - PBTITIOII FOR BXPBDITED APPROVAL OF 
AGRBI!MBIIT WI'DI TIGER BAY LIMITBD PARTNERSHIP TO PURCHASE 
TIGER BAY CCOBIIBRATIOII FACILITY AIID TERMINATE RELATED 
PURCHASED P\MBR COIITRACl'S BY FLORIDA P\MBR CORPORATION. 

coti'IISSIOII STAFF (D. SIU'DI, CAUSSBAUX, D. DRAPER, P. LEE, 
MAURBY, MERTA, RORIB!a, L. ROIIIG, SLBNKBWICZ, STALLCUP, 
OODLBY, KEATING) 

PARTIBS (DBSTEC BIIBRGY, IIIC. , FLORIDA IRDUSTR IAL POWER 
USERS GROUP, FLORIDA kMBR CORPORATION, OFFICE OF PUHI~IC 
COUNSEL, TIGER BAY LIMITBD PARTNERSHIP) 

07/15/97 RBG0LAR AOBIIDA - INTERESTED PERSONS MAY 
PARTICIPATE 

CRITICAL DATES: 

SPECIAL INSTRUCTIONS: S: \PSC\LBG\IIP\COGBII. Rot 

CABI B''7GPOUIJ) 

On Tuesday July 1, 1997, staff learned that Lorna Wagner, a 
former staff attorney with the Legal Services Division's Bureau of 
Electric and Gas, had become engaged to Robert Dolan, a Florida 
Power Corporation (FPC) employee. It has been alleged that Mr. 
Dolan and Ms. Wagner were dating prior to her last date of 
employment, June 27, 1997. After learning of these allegations, 
staff initiated a review of Ms. Wagner's case assignments to assess 
the possibility of any bias in the information presented to the 
Commission. In conducting the review, staff examined three 
categories of cases: 

(11 All cases assigned to Ms. Wagner since January 1, 
1996. 

- 2 -



DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 9'1QQC,b E1j, _1 1 J·1 ·1 o-, :-:•_, 
DATE: JULY 11, 1997 

(2) All cases assigned to Ms. Wagner since January l, 
1996, to which Florida Power Corporation was :1 

party. 

()) All cases pending at the time of her resignau on. 

The best infonnation available at this time (which is hearsay 1 
is that Ms. Wagner and Mr. Dolan have been dating for a "co~pl~ ~t 
months." From that information, staff has presumed .-_:.~ 
relationship began some time after March, 1997. Staff reviewe~ !.h~ 
assignments dating back to January 1, 1996, in an abund.mc~ Jt 
caution. Staff would note that of all the dockets involv1ng Fi>': 
assigned to Ms. Wagner since January 1, 1996, in only one 1nsr .. :mc"-' 
was Legal the office of primary responsibility. Staff's rev1~w 
indicates that Commission action has been taken in five of these 
cases since March 31, 1997. This recommendation addresses whar 
action the Commission should take concerning the dockets involv1ng 
Florida Power Corporation assigned to Ms . Wagner 1n wh1ch 
Commission action was taken after March 31, 1997. 

DISQJSSIOM OF IISIJIS 

ISSQE l; Should the Commission ~t an agenda conference, 
the decisions made in each of the dockets involving Florida Power 
Corporation assigned to Ma. Wagner in which Commission action was 
taken after March 31, 1997? 

RECCIIMBNJ)ATIOII; )l~er notice to the parties, the Comm1ss1 o n 
should r_eyi.i:$o, at an agenda conference, the decisions made in 
Dockets Nos. 961407- E'Q (Pasco) , 9614 77- EO (Lake) , and 961184- EQ 
(OCL) to determine if there was any bias in the information 
presented to the Commission. Those items should be presented to the 
commission by attorneys from the Division of Appeals, since that 
Division was not previously involved in those items. Based on tr.~ 
information known at this time, it does not appear that any further 
review is necessary with respect to the decisions made in Docket 
No. 970056-EG (Revision to Conservation Program Participation 
Standards) and Docket No. 970096-EQ (Tiger Bay). 

STAFF MALIS IS; 
separately: 

Each of the five dockets is discussed 

Docket No. 970056-BG - Petition for Approval of Revised 
Program Participation Standards for Residential Home Energy 
Improvement and Reeidential New Conatruction Progra .. by Florida 
Power Corporation. The Commission unanimously approved those 
tariff revisions at the May 6, 1997 agenda conference. There was 
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DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056-EG, 970096-EQ 
DATE: JULY 11, 1997 

no discussion of this item at the agenda conference and no party to 
the docket other than FPC. The order was issued as Proposed Agency 
action on May 28, 1997. No protest was filed. If staff's 
information is correct, Commission action on this item occurred 
after the relationship had begun. There were no legal issues in 
the recommendation. E&G staff indicates that the recommendat1on 
was based solely on its analysis of the merits of the petit1on. 

Docket No. 970096-BQ - Petition for Expedited Approval of 
Agreement with Tiger Bay ~iaited Partnership to Purchase Tiger Bay 
Cogeneration Facility and Ter.dnate Related Purchase Power 
Contracts by Florida Power Corporation. A hearing was scheduled 
for April 17, 1997 on this petition. At the outset of the hearing, 
the parties (FPC, the Office of Public Counsel, the Flond" 
Industrial Power Users Group, Deatec Energy, Inc. and Tiger Bay 
Limited Partnership} presented a stipulation approving the purchase 
buy out. The stipulation was approved unanimously at the May 19, 
1997 agenda conference. Given that the case was stipulated by all 
the parties, the possibility of bias appears unlikely. If staff's 
information is correct, Commission action on this item occurred 
after the relationship had begun. E&G and AFAD staff indicates that 
the reco~mendation was baaed solely on its analysis of the merits 

J4¢" I k • of the JUUi:i~ion~ ,..,......., 

Docket No. 961184-BQ Petition for appro~al of early 
termination amendment to negotiated qualifying facility contract 
with Orlando Cogen ~imited by Florida Power Corporation. The 
Commission voted to deny FPC's petition at the January 7, 199"1. 
agenda conference. FPC protested the Commission's Order and a 
hearing has been set for October 30 & 31, 1997. If staff's 
information is correct, this Commission action predates the 
relationship by at least three months. OPC filed a Motion to 
Dismiss FPC's protest on February 26, 1997. Staff attorney Cochran 
Keating prepared, filed, and presented the recommendation denying 
OPC's Motion at the June 24, 1997 agenda conference. The panel 
approved staff's recommendation. If staff's information is 
correct, this action took place after the relationship began. 
However, Ms. Wagner was not involved in this issue. Mr. Keat1ng 
has indicated that Ms. Wagner provided no input and did not review 
the recommendation. 

Docket No. 961407-BQ - Petition for Expedited Approval of 
Settlement Agreement Regarding Negotiated Contract for Purchase of 
Firm Capacity and Bnergy froa a Qualifying Facility, with Pasco 
Cogen, ~td. by Florida Power Corporation. Ms. Wagner was the lead 
attorney and did virtually all of the legal work on this pet1tion, 
which was approved after much discussion by a 3-2 vote, wnh 
Commissioners Deason and Kiesling dissenting, at the April 1, 1997, 
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DOCKET NOS. 961184-EQ, 961407·EQ, 961477-EQ, 970056-EG, 970096-EQ 
DATE: JULY 11, 1997 

agenda conference. If staff's information is correct, th1s .••. , l'dl 

was taken in the same approximate time frame as the relatiunslllp 
began. No protest was filed and the Order approving the settlement 
was final on May 29, 1997. E~ and AFAD staff indicate that thetr 
recommendation was baaed solely on the analysis of the merit~ IJ! 
the petition. 

Docket No. 961477-BQ - Petition for Expedited Approval of 
Settlement Agreement with Lake Cogen, Ltd., by Florida Power 
Corporation. Ms. Wagner was the lead attorney and did most of the 
work on this docket. The petition was approved after much 
discussion by a 3-2 vote with Chairman Johnson and Commissioner 
Deason dissenting at the June 2t, 1997 agenda conference. The 
Proposed Agency Action Order is scheduled to be issued July 14, 
1997. Staff will delay the issuance of this Order until after the 
Commission's consideration of this re.:::ommendation. The 
recommendation was virtually identical to the one filed with 
respect to the Pasco docket, with one exception . 

After the Paaco discussion at the April 1, 1997 agenda, staff 
(E&G and Legal staff) were concerned about the apparer:t. confusion 
surrounding the Commdasion'a jurisdiction to deny cost recovery of 
amounts ·found by a court to be due pursuant to a negotiated 
contract. We met in April and decided that we would include the 
issue in the Lake recommendation. Mr. Elias took the position that 
the Commission could deny cost recovery; Ms. Wagner was going to 
take the alternative position that the Commission could not. After 
a discussion of the areas Mr. Elias was advancing in the primary 
recommendation, Ms. Wagner, on the filing date of the 
recommendation (June 12), decided not to file an alternative 
recommendation. Ms. Wagner submitted her resignation the next 
morning. Ms. Wagner did, however, participate in the discussion of 
the issue at the agenda conference. The Commission decided that no 
vote was needed on that issue. If staff's informati0n is corr~ct, 
Commission consideration of this docket took place after the 
relationship began. E&G and AFAD staff indicate that the 
recommendation was based solely on their analysis of the merits of 
the petition. 

The Commi sa ion has the authority to reconsider its F ina 1 
Orders if they are baaed on a mistake Peoples Gas System. Inc. v. 
Mason, 187 So.2d JJS(Fla. 1966). While the information revealed 
so far does not indicate any affirmative evidenc~ of bias in the 
information presented to the Commission, this review is ongoing. 
Further, the parties have not had an opportunity to provide 
information on the issue of poaaible bias. As stated above, the 
Tiger Bay docket was resolved by Commission approval of an arms­
length negotiated agreement between the parties. At this time, 
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DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056-I::G, ·norrH, i-:'J 
DATE: JULY 11, 1997 

there does not appear to be a reason to revisit this dec1s1on. The 
revision to the Program Participation Standards 1s fairl1 
categorized as a routine filing, whose purpose was to assure that 
only cost-effective conservation prOgrams are approved for cost­
recovery. There were no other parties to the docket, and no prot~sr 
was filed. At this time, there does not appear to be a r~aw)n t , , 
revisit this decision. 

The Lake, Paaco, and OCL decisions are different. 

The Lake decision is not yet final. There was a significant 
amount of discussion of the item at the June 24, 1997, agenda 
conference. While Ms. Wagner's participation at the agenda 
conference was limited to an issue which was not voted and no 
affirmative evidence of bias in the information presented to the 
Commission has been found to date, this item was recently decided. 
While some information (hearsay) suggests that this relationship 
began very recently, it appears likely that the relationship began 
before the Commission's consideration of this docket. Staff 
recommends that in an abundance of caution, after notice to the 
parties, the Commission should revisit, at an agenda conference, 
the decision to determine if there was any bias in the information 
presented to the Commission. Absent a showing of bias in the 
information presented to the Commission, no review on the merits 
would be necessary. This item should be presenu~d 1 <} L h·" 
Commission by the attorneys of the Appeals Division, since that 
Division was not involved in this item. 

While it is now a final decision, the1Pasco settlement/buy out 
was extensively discussed at the April~ 1997 agenda conference. 
The relationship may not have started until after Commission action 
on this item. While no affirmative evidence of bias has been shown 
to date, staff recommends that in an abundance of caution, after 
notice to the parties, the Commission should revisit, at an agenda 
conference, the decision to determine if there was any bias in the 
information presented to the Commission. Absent a showing of bias 
in the information presented to the Commission, no review on the 
merits would be necessary. This item should be presented to the 
Commission by the attorneys of the Appeals Division, since that 
Division was not involved in this item. 

Ms. wagner was the lead counsel on Docket No. 961184-EG 
(Orlando Cogen) . The staff recommendation on OPC' s Motion to 
Dismiss FPC's Protest of the Commission's Order Denying the 
Settlement Agreement was prepared and presented by another 
attorney. The recommendation was a straight-forward application of 
well-established law on the question of FPC's substantial 
interests. The recommendation was approved without discussion at 
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DOCKET NOS. 961184-EO, 961407-EQ, 961477-EQ, 970056-EG, 970096-EQ 
DATE: JULY 11, 1997 

the June 10, 1997 agenda conference. The attorney has indicated 
that Ms. Wagner provided no input and did not review his 
recommendation, nor did she participate in the preparation of the 
Order. While Ms. Wagner did not participate in any way in the 
formulation of this recommendation, in an abundance of caution 
since she was the lead attorney, this item should be revisited at 
an agenda conference, to allow the partie& to provide input on the 
issue of bias in the information presented to the Commission. 

As stated above, staff's review is ongoing. If, at any time, 
evidence of bias in these docketa is discovered, staff will 
promptly advise the Commission and the partiea. 

In summary, the Commission should revisit, at an agenda 
conference, the decisions made in Docket Nos. 961407-EQ (Pasco), 
961477-EQ (Lake), and 961184-EQ (OCL), to enable the parties to the 
respective dockets to present information to the Commission 
concerning any bias in the information preaented to the Commission 
in rendering its decisions. Absent a showing of bias in the 
information presented to the Commission, no review on the merits 
would be necessary. In the interest of assuring a completely 
independent review, staff believes it would be appropriate for 
legal staff from the Appeals Division to participate in the further 
consideration of these three cases. 
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