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Ms. Blanca S. Bayé, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Bivd.
Tallahassee, Florida 32399-0850

Re: Docket No. 9614Y1-EQ
Dear Ms. Bayé6:

Enclosed for filing in the above subject docket are fifteen copies of
Supplemental Brief of Florida Power Corporation.

Please acknowledge your receipt of the above filing on the enciosed copy
== of this letter and return to the undersigned. Also enclosed is a 3.5 inch diskette
containing the above-referenced document in WordPerfect format. Thank you for
your assistance in this matter,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Expedited
Approval of Setilement
Agreement with Lake Cogen,
Lid. by Florida Power
Corporation

Docket No.961477-EQ

- Submitted for filing:
August 29, 1997

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a truc copy of the Supplemental Brief of Florida

Power Corporation has been furnished to the following individuals by regular

U.S. Mail this 28th day of August, 1997:

John W. Jimison

Brady & Berliner, P.C.

1225 Nineteenth Street, N.W.
Suite 800

Washingion, DC 20036

Sheldon D. Reid

Norcen Energy Resources Lad.
Box 2595, Station M

Calgary, Alberta T2P 4V4
CANADA

Robert Scheffel Wright
Landers & Parsons, P.A.
310 West College Avenue
P.O. Box 271
Tallahassee, FL 32302

Wm. Cochran Keating IV, Eag.
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL.  32399-0850

D. Bruce May

Karen D. Walker

Holland & Knight, L.L.P.
P.O. Drawer 810
Tallahassee, FL.  32302-0810

Norma J. Rosner, General Counsel
Vastar Gas Marketing, Inc.
200 Westlake Park Blvd., Suite 200
Houston, TX 77079-2648

Wendy Greengrove, Esq.
Director-Legal & Corporate Affairs
GPU Intcrnational, Inc.

Onc Upper Pond Road

Parsippany, NJ 07054
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re:  Petition for Expedited Docket No. 961477-EQ
Approval of Settlement Agreement
with Lake Cogen, Ltd. by Florida Submitted for filing:
Power Corporation. August 29, 1997
SUPPLEMENTAL BRIEF OF

Florida Power Corporation ("Florida Power”), pursuant to direction by the
Florida Public Service Commission (“the Commission”) at its August 18, 1997
Agenda Conferences, hereby submits its supplemental bnef with respect to the
effect of the Crossroads decisions! and the regulatory out ("reg out”) clause on
the issue of whether the Commission can deny cost recovery of a portion of the
energy payments made to Lake Cogen regardless of the outcome of the current
litigation.

1. The effect of Crossroads on this case,

The Crossroads decision cited in Florida Power’s initial brief dated July 29,
1997 supports the position that Florida Power asserted in Docket No. 940771-EQ
that the Commission had jurisdiction to determine the proper interpretation of

section 9.1.2 of the cogencration contracts it had previously approved for cost

1 As used herein, Crossroads refers to the decision of the New York Public Service
Commission issued November 29, 1996 in Case 96-E-0728 (1996 N. Y. PUC LEXIS 674) and
the related U.S. District Count decision issued June 30, 1997 in Crossroads Cogeneration Corp.
v. Orange and Rockland Utilities, (1997 U.S. Dist. LEXIS 9390)m‘_c[ which araattagired.
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recove:ry.2 However, although Florida Power continues to believe that the
Commission has such jurisdiction as a general matter, just as in Crossroads,
given the Commission’s decision in Order No. PSC-95-0210-FOF-EQ (Order
0210) issued in that docket, the doctrine of administrative finality precludes the
Commission from now exercising that jurisdiction under the facts and
circumstances of this case. See Brief of Florida Power dated July 29, 1997, at
pages 34.

Crossroads certainly does not give the Commission a right to refuse cost
recovery of payments made under a contract that has been subject to final
interpretation by the courts where — as here - the Commission has previously
deferred, through a final unappealable order that has not been modified in any
way, to the courts to make that interpretation. Hence, Crossroads provides no
basis for the Commission to refuse to approve this settlement agreement.

2. The cffect of the reg out clause on this case
The reg out clause does not, in itself, provide a basis upon which the
Commission can disallow payments for cost recovery. It is nothing more than a
mechanism that is triggered where disallowance of cost recovery is properly made
in the first instance. When the Commission ruled it lacked jurisdiction in Docket
" No. 940771-EQ, it expressly determined it would defer to the courts to determine

the proper interpretation of the pricing provision in the contract. The Commission

2 In Crossroads, of course, the Commission ruled it did have jurisdiction to interpret the
cogeneration contract, and that ruling was {ater held to be binding upon the Commission. Here,
the Commission ruled it did pot have such jurisdiction, but that ruling is equally binding upon
the Commission in this proceeding.
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cannot now avoid that ruling by simply disaliowing Florida Power's contractual
paymenis for purposes of cost recovery, which would result in the cessation of
those payments through the operation of the reg out clause. That would allow the
Commission to thereby do indirectly what it has ruled it could not do directly.
Although it is true that jurisdiction over recovery of costs is a matter
between the utility and its ratepayers in the first instance, the exercise of that
jurisdiction directly impacts the right of the parties to the contract -- i.e., the QF
and the utility -- through operation of the reg out clausc. That is precisely why
the Commission explicitly stated in Rule 25-17.0832(8)(a) and in Order No.
25668, issued February 3, 1992 in Docket No. 910603-EQ, that, by its approval
of the purchase and sale contract, it was also providing that it would allow
recovery of payments made under the contract. See, Order No. 25668 at pages
12-15. Afier discussing the principle of administrative finality and the need for
certainty as to cost recovery under in these contracts, the Commission declared
that "we believe that the parties to approved negotiated contracts should be
entitled to rely on a Commission decision to approve cost recovery of paymenis
made pursuant to those contracts.” Order No. 25668 at page 14-15. The
Commission went on to state: "Specifically it is our intent that future
Commissions should not be invited to revisit approval of cost recovery under such

contracts.” Order No. 25668 at page 15.
Although the Commission noted that this ruling was subject to an exception

where its "finding of prudence was induced through perjury, fraud, collusion,
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deceit, mistake, inadvertence, or the intemtional withholding of key information, "
(Order No. 25668 at pages 14-15), that exception plainly referred to matters
which were existing at the time the finding of prudence was made.> Only then
could such matters have improperly "induced” the finding of prudence. In other
words, if a witness gave false testimony or if incorrect figures were supplicd to
the Commission, the issue of prudence could be re-visited once the fact of perjury
or mistake was discovered. But, to disallow cost recovery based on subscquently
discovered facts --such as a later ruling by a court as to the meaning of section
9.1.2 -~ that were not before the Commission at the time of its finding of
prudence would be to do exactly what the Commission said in its order it would
not do -- deny cost recovery based on matters arising after the finding of prudence
was made. That is exactly the type of after-the-fact change to the Commission-
approved contract and the Commission's determination of prudency for purposes
of cost recovery that Freehold* made clear could not be made under PURPA.
The point is, once a court has by final decision delermined the proper
interpretation of section 9.1.2, that decision cstablishes what payments Florida
Power must make under the contract. The Commission uncquivocally ruled in

Order No. 25668 that it would allow cost recovery of payments made under the

3 Furthermore, mistakes of law do not constitute the kind of extraordinary circumstance that
warrant an exception to the doctrine of administrative finality. Sec Skinner v, Skinner, 579
$0.2D 358 (Fla. 4th DCA 1991) (misunderstanding of possible results of judicial degree is not

ground for relief from judgment); Schrapk v, Siate Farmn Mutual, 438 So0.2D 410 (Fla. 4th DCA
1983) (mistaken view of the law constitutes judicial error rather than mistake).

4 Frechold Cogeneration Assocs. v. Bd. of Reg. Commissioners, 44 F.3d 1178 (3rd Cir.
1995), cert. den. 116 §.Cu. 68.
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contract. If the Commission were to disallow cost recovery of payments made
under the contract in accordance with the court’s interpretation, Florida Power
would be entitled to stop its contract payments to the extent they were disallowed
by the Commission --but only if the Commission had jurisdiction to disatlow the
payments based on its after-the-fact disagreement with the court’s interpretation.
In that event, of course, the Commission would have plainly resolved the contract
rights of the partics by its disallowance of cost recovery, even though it said in
Order 0210 that it would defer this issue to the courts. Thus, the rights of the
parties as to the level of payments to be made under the contract and the rights
of the utility and the ratepayer as to the level of cost recovery to be allowed arc
inextricably intertwined by virtue of the reg out clause, because Florida Power is
not required to make payments that have been disallowed by the Commission.
In sum, if the Commission were to deny cost recovery on the basis of its
subsequent disagreement with a court's interpretation of section 9.1.2, it would
be doing cxactly what it said in Order 0210 it would not do -- it would bhe
interpreting the contract and determining what payments Florida Power is
contractually required to make under the contract. It would obviously have been
a futile act for the Commission to defer to the courts to resolve the parties’
contract dispute if the Commiasion could then resolve that dispute in a contrary
manner than the courts through denial of cost recovery with the concomitant

operation of the reg out clause.
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Having declined by Order 0210 to resolve this dispute as to the proper
interpretation of 9.1.2 — which order was fully in effect and binding on ali
parties, as well as the Commission itself, at the time Lake and Florida Power
entered into the settiement agreement as to which Commission approval is sought
in this proceeding — the Commission cannot now atiempt to resolve this disputc
through the simple tactic of denial of cost recovery. To do so would
impermissibly fly in the face of its rule and prior order that payments required to
be made under this contract would be allowed for purposes of cost recovery.

Principles of administrative finality make that clear.

Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

el

James A. McGee

Post Office Box 14042

St. Petersburg, FL 337334042
Telephone: (813) 866-5184
Facsimile: (813) 866-4931
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1ST OPINION of Level 1 printed in FULL format.

Orange and Rockland Utilities, Inc. - Petition For a
Declaratory Ruling That the Company and Its Ratepayers Are
Not Required To Pay For Rlectricity Gensrated By a Gas
Turbine Oumog By Crossroads Cogensration Corporation

Case 96-E-0728
Rev York Public Service Commission
1996 N.Y. PUC LEXIS 674
November 29, 199%¢

PANEL:
[*1]

COMMISSIONERS: John F. O'Mara, Chairman; Eugena W. Zeltmann; Harold A. Jerry,
Jr ; William D. Cotter; Thomas J. Dunleavy

OPINION:
At a Session of the Public Service Commission held in the City of Albany on
November &, 1996

DECLARARTORY RULING

{Issued and Rffective November 29, 199¢)
BY THE COMMISSION:

BACKGROUND

On August 12, 1996, Orange and Rockland Utilities, Inc. {(O&R) filed a
Petition For a Declaratory Ruling, asking for a declaration thet the utility 1a
not obligatad to expand its purchases of eslectricity from Crossroads
Cogeneration Corporation (Crossroads) under the existing contract between the
two. O&R entered into that contract on October 8, 1987 with Crossroads’
predecessor, Onsite/US Power Limited Partnership (Onsite). The contract was
supplemented on January 21 and October 4, 1908, and was approved on December 2,
1988, upon the terms set forth in the latter supplemsnt. nl

nl Case 28689, Orange and Rockland OUtilities, Inc. and Onsite/U8 Power L.P. -
Contract No. E-139, Letter Order (Issusd December 2, 1968) and Staff Memorandum
{(November 21, 1988).

According to O&R, the original agrsement with Onsite provided for the
purchase of electric capacity and energy [(+*a) from a plant designed to
generate 3.3 MW nominally, and sized at no more than 4.0 MW of gross capacity.
The utility complains that Crossroads has expanded its plant beyond the 3.3 MW
and 4.0 MW sige limits, by installing a 7 M¥ turbine, and plans to compel the
utility to purchase at 1- same of the generation produced by the new turbine
under the original contn&_on asks for s finding that it has no abligation to
purchase that additional energy at the original contract prices.

On August 30, 1996, Crossroads :q':li-d to OLR. It maintains that, as a
qualifying facility (QF} under federal and state law, it is exempt from state



: PAGE 3
. 199¢ N.Y. PUC 'LEXIS 674, *2
regulatory interference into its comtract with Q&R. Contending that Q&R requestsa
a contract interpretation that is both beyond our jurisdicrion and contradicts
our stated policiss for addressing contract disputes, Crossroads asks that the
petition be denied. The ﬁo:tlcim of the parties are set forth bslow.

POSITIONS OF THE PARTIES

According to O&R, its contract with Crossroads provides for the purchase of
‘electricity from a plant nominally sised at 3.) MW, and explicitly limite the
purchase cbligation to capacity produced from a plant of a maximum size ([*3]
of 4.0 MW, net of ths capacity and enargy directed to coperating the plant. O&R
strasses that the existing contract is priced significantly in excess of avoided
cost, and was entered into in compliance with former contract pricing policies
that are now expired and outmoded.

Q&R reports that the plant commenced operation in December 1987, generating
no more than 4.0 MW (gross) from three reciprocating engines that could be
fuelsd with either oll or gas. Crossroads then assumed ownsrship from the
original developer in 1990. In 1995, the utility complains, Crossroads anncunced
ites intention to install an additional 7 MW gas turbine at the site. O&R relates
that, despite its refusal to purchase any of the gensration produced from that
new plant component undsr tha original contract, Crossroads procsedad to
complete installation and commsnce operation of the turbine by May 24, 1996.

Crossroads intends, says OLR, to supplesent production of the original plant
with electricity produced by tha new turbine, and demand payment for that
electricity under the original contract. As O&R describes it, the original plant
historically operated at a yearly availability factor of approximately 85%

(4] to 90%, and Crossroads will now enhance that factor to 100% by
substituting the turbine's electricity for tha original eguipment's production,
whanever any of the original equipment is not operating. According to O&R, this
will force it and its ratepayers to pay spproximately $ 430,000 per year more
than contecplated under tha contract, and, since the contract has a remaining
life of ten ysars, the cverpaymsnt to Crossroads will total more than § 4.3
million {(nominal) .

Conceding thet the contract entitles it to exercise a right of first refusal
for any increased generation produced at the Crossrcads sits, O&LR asserts it
declined to exercise that right. This decision wvas reasonable, it explains,
because the original contract provides for pricing premised upon the 6" minimum
rate and the long-run avoidad cost (LRAC) estimates in effect in the 1980's.
Current prices, the utility points out, are much lower. Compelling it to
purchase the additional electricity under the original contract, the utility
argues, would run counter to the policy of encouraging utilities to reduce their
electric rates, and would "needlessly expand the legacy of New York's misguided
past energy policy." nl O&R [*S] concludss thet a ruling advising that it has
no obligation to purchase the additional ensrgy would be consistent with the
Public Service Law mandate to establish just and reasonable rates.

nl O&R Patition, p. 7.

—— .y ‘.

Crossroads' Response

Emphasizing that this controvcr-y'involwl the sale of electric energy by a
QF to a utility under a binding power purchase contract, Crossroads asgserts
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that the dispute is beyond our jurisdiction. Citing the Freshold decision, nl
Crossroads maintaine that state regulatory jurisdiction over this contract ended
at the time it was approved. As & result, Crossroads believes that fedesral law
would preempt a stata regulatory effort to resclve disputes over this contract.
=
ni Freehold Cogeneration Assocs. v. Bd. of Reg. Commissionars of New Jersey,
44 F.3d 1178 (3rd Cir. 1995), cert. den. 11§ S.Ct. 68.

Moreover, Crossroads contends, we have repeatedly eschewed involvement in
contract disputes like that O&R raises. n2 Under thase precedanta, Crossroads
continues, it has been dacided that thase disputes are not unique to utility
regulation, and are best resolved through negotiation or application of
commarcial law principles by the courts. [*6) The QF complains that O&R has
not explained why it fails to conceds that thoss precedsnts control under these
circumstances.

n2 See Cage 94-E-0205, Kamine/Besicorp Allegany L.P., Order Denying Petition
and Counter-Complaint (Issued Saptember 15, 1994); Case 9%2-E-0032, Erie Energy
Associates, Declaratory Ruling (Issued March 2, 1992).

Crossrcads also maintaine that this commercisl dispute is more complex than
O&R implies. Interpreting tha provisions of tha contract that allow the utility
of right of first refusal, and psrmit the developer to expand capacity for sales
to third parties, Crossroads discerns a concession the utility that the plant
could be enlarged. Crossroads contends further that installation of a gas
turbine was an option reflected in the original plan for tha facility that wvas
provided to OGR in early 1986. Crossroads aleso argues that corresspondence it
received from OLR prior to the genssis of this dispute underminas tha
interpretation of the contract that the utility sets forth in its petition. As a
repult, the developer argues, the digpute cannot be decided on the basis of the
facts that O&R has presented.

Mcreover, Crossrcads maintaines that [*7] tha linchpin of OLR's position is
that the contract limits availability of the existing plant to approximately
30% . According to the QF, howsver, the contract doss not so provide, and inatead
permits the developer to sell elsctricity produced by up to 4.0 MW of generation
capacity, without restricting tha source of that capacity.

Conceding that we can assert jurisdiction to interpret or clarify policies
that existed at a time a contract was approved, Crossrocads notes that O&R doas
not request auch an interpretation. According to the QF, it should be decided
that 1t is the courts, rathar than state regulatory agencies, that have
continuing jurisdiction over the interpretation of this contract.

DISCUSSION AND CONCLUSION

As was recently reaffirmed, it is within our authority to interpret our power
purchase contract approvals, nl and that jurisdiction has besen upheld by the
courts. n2 The precedents involving interpretation of past policies and
approvals, and not the contract non-interference policy that Crosaroads citec,
control here. As a result,=the-approval of the original contract for the
Crossroads site may be explained and interpreted, and OLtR's petition may be
construed [+*B) as requesting that relief. That approvel was limited to a
project consisting of three reciprocating engines, sised at a net capacity of
3.3 MW, with an estimated annuel electrical output of 26,300 MWh. nl Under the
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approval, therefore, Crossroads may not lupglcnnut electricity produced by its
reciprocating engine capacity with electricity produced from its new turbine
capacity.

¥ n1 Case 95-E-1177, Niagera Mohawk Power Corporation, Order Directing Purther
Negotiations (Issued March 26, 19%6); Case 09-E-1138, Consolideted Edison
Company of New York, Inc., Order Clarifying Prior Order (Issuad December 28,
1993) .

n2 Indeck-Yerkes Energy Services v. Public Service Commission, 114 A.D.24 618
(3rd Dept., 1991);: Indack Energy Services of Yonkers v. Consolidated Edison Co.
of N.Y., Inc., 93 Civ. 4528 (MVN) (8.D.N.Y., Pebruary 24, 19%%4).

nl Staff Msmorandum, p. 1.

To the extent that Crossroads ralses a contract issus, it is that O&R has
waived, modified or otherwise altered its obligations under the original
agreement through its course of conduct in tha years since the approval.
Involvemsnt in that dispute is sschawed, bscause of the contract
non-interprecation {*9] policy Crossroads cites.

Under our approval of tha contract for the Crossroads site, the QF may not
expand the generation production entitled to the contract pricing. Instesd, the
approval of the contract was limited to production from a three reciprocacing
engine facility, sized at approximately 1.3 MW (nat), with an annual output of
about 26,300 MWh per year. n2 As O&R demonstrates, Crossroads intends to
supplement the 3.3 MW of net production from the reciprocating engins generator
sets with electricity from a 7.0 MW turbine, resulting in yesarly production
levels of approximatsely 35,040 MWh that far exceed the 26,300 MWh figure. ni As
a result, the expandsd production made possible by Crossroads' new turbine is
beyond the terms and conditions approved for this contract. n4

n2 Staff Memorandum, pp. 1-2.
n3 OgR Petition, Bxh. D.

n4 Case 30-E-0238, American Ref-Fuel Company of Hempstead, Declaratory Ruling
(Issued August 22, 1990),; Case 88-FE-114, Indeck-Yarkes Enargy Services, Inc.,
Declaratory Ruling (Issued September 14, 1988) and Order Denying Pstition For
Rehearing (Issued February 28, 1389) (Indeck Decisions).

Contrary to Crossroads' assertioms, (*10) we may maks such a
determination. In fact, in Indack-Yerkes Bnergy Services, the courts upheld our
authority to find that a nav contract was nssdad, undser circumstances that
resemble those here. Thers, ths anticipated sise for the plant discussed in the
approval was approximately 49 MW, and 400,000 MWh of generation per yesar was
expected. When the developer increased the size of the facility to 53.38 MW, it
was determined thar the additional production sust be priced under a new
contract, rather than the original contract. The court found both that we had
the authority to determine the scope ot our prior approval and that ocur
determination was reasconable- nl -

nl Indeck-Yerkes Energy Services, Inc., 164 A.D.2d at 621-22.
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Moreover, the court specifically rejected an argument that the original
contract provided for expansion of ths facility -- the same argument
Crossroads makes here. The court found that tha right to expand could have been
clearly set forth in the-coantract, but, as it was not, there was no basis for
presuming that right. n2 Upder the court's analysis, naither the right of firet
refusal accorded OLR nor the right to maks third party salea accorded
Crossroads [*11] in this contract constitute the kind of explicit right to
expand that would have fallen within ths initial approval, and the pricing
-contemplated thers.

n2 Indeck-Yerkes Energy Services, Inc., 164 A.D.2d at 622.

It was aleso decided in Indeck-Yarkes Enargy Services that concerm over a link
between the pricing of a contract and the amount of capacity brought into
production under that contract was appropriate. Here, the Dacember 2, 1988
contract approval followed rejection of an earlier contract pricing formula,
which might have provided for even higher payments to Crossroads. nl Therefore,
the pricing of the gensration purchased under this contract was of concern, and
there wvas a proper purpose to limiting, in the approval, ths capacity thac could
receive the contract pricing.

n3 Case 28689, Oranges and Rockland Utilities, Inc. and Oneite/US Power L.P.
Contract No. E-1319, Latter Order (Iasusd July 1), 1%88).

After it was determined that the developer of the Indeck-Yerkss plant had
added capacity to its facility beyond that contemplated under the approval of
the contract, it was required to enter into a new contract to price that
additional capacity. It did {*12) sc, allocating gensration produced from
the capacity at the site between ths two contracts. nl Nothing in the approval
of this contract exempts Crossroads from a similar obligation.

nl Case 30-E-0084, Niagara Mohawk Power Corporation and Indeck-Yerkes Energy
Services, Inc., Order Approving Contract Subject to Condition (Issued April 20,
1991} .

Croesroads, howaver, does raise a contract interpretaticn issus. Construing
that issue in the light most favorable to Crossroads, it maintains that O&R, by
its course of conduct after approval of the original agresment, hes waived,
modified, or otherwise altsred eithar the requirements of that agresment or the
relationship betwesn the parties. Such a dispute implicates the contract
non-interference policy sstablished in ths precedents that Crossroads cites.
Therefore, involvement in that aspect of tha dispute betwesn O&LR and
Croassroads ia eschewed.

Accordingly, we find and declare that the petition of Orange and Rockland
Utilities, Inc. ims granted in part, to ths extent thet ths December 1, 1588
approval of Contract No. E-139 batween OiR and Onsite (Crosarcads' predecessor)
ia construed as limiting the contract pricing to electric (*13] production
from the three reciprocating engine facility that was installed in 1987, and
does not extend to production fram the gas-fired turbine that was inetalled in
1996, —— oy . r

By the Canmission
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CROSSROADS ®OGENERATION CORPORATION, Plalatiff. v. ORANGE AND ROCKLAND
UTILITIES. INC., Defendan:.

Civil Action No. 96-5287

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY

1997 U.S. Dist. LEXIS 9390

Jume 30. 1997, Decided

DISPOSITION: [*1] Defendant's molion to dismise
the Complaint granted. Complaist dismissed in its ea-
tircty; plaintiff's cross-motion for sumwoary judgment
dismissed.

COUNSEL: APPEARANCES

DeCOTIIS, FitzPATRICK & GLUCK, By: William
Harla, Esquire, Teaneck, New Jersey, (Atiorneys for
Plaintiff).

MORGAN, LEWIS & BOCKIUS, By: Robsnt A.
White, Esquire, Princeton, New Jarmey - and -
MORGAN. LEWIS & BOCKIUS, By: Glan R. Stuart,
Esquire, Stephen Paul Mshinks. Esquire, Elizsbeth A.
Giuliani. Esquire, Philadelphia, Penneylvania. PHILIP
GOLDSTEIN, ESQUIRE, Orange and Rocklend
Utilities, Inc., Pearl River, New York, (Attomeys for
Defendant).

JUDGES: JOHN W. BISSELL, United States District
Judge

OPINIONBY: JOHN W. BISSELL
OPINION: OPINION

BISSELL. District Judge = **

This matter comes before the Court on defpadant’'s mo-
tion to dismiss the Complaint pureusnt 1o Fed. R. Civ.
P. 12(b)6) and plaintiff's cross-motion for partial sum-
mary judgment. Plaintiff., Crossroads Cogenerstion
Corporation, filed a five-count Complaint ig this Court
un November 12, 1996, seeking damages from and in-
junctive relief against defendant, Orange and Rocklend
Utilities, Inc.. for breach of contract, breach of the
covenant of good faith [*2] and fair dealing, aatici-
patory ropudiation and violations of the federal aptitrust
laws. The Court has jurisdiction over plaintiff's federl

antitrust claims pursuant 10 28 U/ S.C. § 1737 and over
its contract claims pursuant to 28 U.S.C. § 1432

FACTS

Plaitiff s a Delaware corporation with its principal
place of business in Mahway, New Jersey. It is an inde-
pendent, noa-regulsted producer of electric power that
owaa and opersies a cogoneration nl facility which meeta
the applicable operating and efficiency standards and
ownership criteria necessary 10 classify it as & “quality
ing facility" under the federal Public Utility Regulatory
Policies Act ("PURPA"), Public Law No. 95-717 9
Stal. ILIT(1978) (codified st JE U.S.C. § S2du el 5y )
and the implementing regulations n2 promulgated by
the Fadersl Energy Regulatory Commission ("FERU ")
(Compl.. PP 11-186).

nl Cogemeration is the production of electricity
and useful thermal energy sl & single facility

02 These are cited ot 18 C.FR. §§ 292.203(b).
292.205(a) and (b). and 292.206.

*3

Defendant is » New York corpomtion with its princi-
pal place of business in Rockland County, New York,
it is & public utility engaged (along with two corpo-
rate affiliaies) in the mpply and delivery of clectricity
in Rocklend and Orange Counties in New York, Pike
County, Penneyivaais and Bergen County, New Jerser
(Id., PP 18-20). Defendant purchases clectricity from
relatively amall (in termw of outpu! capacity), indepen-
deat generetors of energy such as plaintiff. Defendant is
virtually the acle provider of electricity at retail cost 1o
residential, commercial and industrial customers in the
above-mentioned countiss. (Id.. P 22).

Pursuant to PURPA, qualifying facilities (or "QF's"),
such as plaintiff, are exampt from regulation under the
Fadersl Power Act and from siale law or regulation
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respecting the rates of electric utilitios and the fiman-
cial and organizationsl regulstion of electric utilities.
Instead. FERC regulationa @ forth the principal obli-
gations of public utilities, much as defendant, in deal-
ing with QF's. Stale administrative agencies such as the
New York Public Service Commission ("NYPSC") have
promulgated regulations i ing the PERC regu-
lations application [*4] w0 QF's. The FERC regulstions
require the stale administrative agencies (o actively su-
pervise the formation and performance of QF contracts.
Thus, under the provisions of the New Yark statute es-
tablishing the NYPSC, QF contracts must be submitted
to the NYPSC for review and approval. See N.Y. Pub,
Serv. Law § 66-¢(l).

On October 2, 1987, defendant entered into a contract
{the Power Service Agreemsnt, or the "Agresment®)
with an energy supplier for the purchase of electric en-
ergy for a period of 20 years. That supplier ssigned
the Agreement to plaintiff on July 31, 1990. (d.. PP
24-23; Defendant's Br., Exh. 1). The Agresmant pro-
vided, inter alia, that it be approved by NYPSC, which
approval was eventually obtained oa December 2, 1988,
{Defcadant's Br., Exh. 1 st Article XIX and Exh. 2 &t
| -4). The Agreemsnt contains s Naw Yark cholos of law
provision. (Id.. Exh. 1 &t Article XXK&)). The dispuse
giving rise to the instant litigation arose in May 1996,
when plaintiff installed & pew § MW gos turbine of its
Bergen County plant and began delivering to defendant
electricity gencrated by the new turbine. (Compl., PP
41. 47-48). Defendant objected to the additions] snergy
[*5] being provided. because in its view, the Agresoment
between the parties, as approved by the NYPSC, oaly
required it to purchase (a1 the contract price) epergy gen-
crated by the equipment plaintiff owned st the time of
the assignment of the Agreement to il. Plaintiff, oa the
other hand, argued that the Agreement required defen-
dant to purchase (st the contract price) all the spergy
plaintiff was capable of genersting up to 4MW. (1d., PP
54-56, T4).

On August 12, 1996, Wﬂ'l filing the
Complaint in this sction, it filed & Pétition for
a Declaratory Ruling with the NYSPC soeking a dec-
laration that it was not obligated o purchase elsctricity
from plaintiff in excess of that generstad by the plant's
original generating equipment. (See Defendant's Br.,
Exh. 2 at 1). Plaintiff filed s Responss on August
30. 1996, wherein it conceded the NYPSC's jurisdic-
tion over the approval of the Agreemant (which took
place in 1988), but challenged the NYPSC's juriadic-
tion 1o resolve the contract dispute brougiu before it by
defendant. (See id. at 2-3). Oun November 6, 1996,
the NYPSC issued a ruling in favor of defendant. In
its written Opinion dated November 29, 1996, the [*6]}

NYPSC epecifically held that (1) it had junsdictiom i,
imerpret and explaia its approval of the Ayreement. and
(2) s December 2, |988 approval of the Agreement
limnited defendani's obligation 10 energy generated by
plaintiff"s original equipment. (Soec id. at 3-4)

Six days aftor the NYPSC announced its devcssion.
plaintiff instituted the instant litigation. Plaintif? states
five causes of action in its Complaint. The first four
are state law claims. They are as follows. the bt
Cause of Action secks damages for breach of contract
{(specifically, for breach of the Power Sales Agrecinen)
(the “Agresment”) entered into by the parties un ¢ctubes
2. 1987); the Second Cause of Action states a clam lor
breach of the implied covenant of good faith and fair
dealing; the Third states & claim for anticipatory breach
of cootrect; and the Fourth secks a declaratory judy
ment aa to the parties’ rights and obligations under the
Agresment. (Soo Compl.. PP 64-83). The Fifth Cause
of Action seeka reliof for alleged viclations of ( 1) Section
2 of the Sherman Act, 15 US.C. § 2, (2) Section 2 of
the Clayton Act, s amended by the Robinson-Patman
Act, I5 US.C. § 13. (Seeid.. PP 84-94). |*7)

ANALYSIS

1. Defendant's Motion 1o Dismisa the Complaint

A. Standerd for Motion 1o Dismisa Pursuant 1o Fed
R. Civ. P. 12{b)6)

Fed. R. Civ. P 12{bX#6) suthorizes a count tu dis-
miss a claim on the basis of a dispositive issuc ot law
Neirzke v Williams, 490 U.S. 319, 326, 104 1. Ed 2d
318, 109 8. C1. 1827 ({989) (citing Hishon v King &
Spaiding, 467 U.S. 69, 73, 81 L. Ed. 24 59, {145 (1
2229 (1984}). Comley v. Gibson, 335 U.S. 41, 45-46,
2L Ed 2480, 78S5. 0. 99 (1957}. In disposing of a
motioa (o dismise, the court operates on the assumption
that the factual allogations in the complaint or counter-
claims arv trus, Neirzke, 490 U S, a1 J26-27. A motion
to dismise may be granted if the opposing party would
not be entitled 10 relief under any set of facts consistent
with the allegations in the complaint or counterclaim.
As the Supreme Court stated in Neitzke:

nothing in Rule 12{b)6) confines its sweep (0 clanms ol
law which are obvioualy insupportable. On the contrary.
if a5 a matter of law it in cloar that no relief could be
granted under any set of facts that could be proved con-
sistant with the allegations,” Hishon, supra [*8] ut 73,
104 8. C1. 2229, & claim must be dismissed. without re-
gard to whather it is based on sn outlandish legal theory
or oa a close but ultimately unavailing one. What Rule
12(bX6) doss not countanance are dismissals based on 2
judge's disbelief of a complaint’s factual slicgations
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490 US a1 327). - -

B Plaintiff's Fifth Cause of Action (Assseting Federsl
Antitrust Claims) is Dismisssd for Failure to Siate a
Claim Upon Which Relief can be Granted.

(1) Alleged violations of Section 2 of the Sherman Act

In its Fifth Cause of Action, plaintiff alleges both s
claim of monopolization and of attempiod monopolizs-
tion under Section 2 of the Sherman Act. (Compl.. PP
89. 90). Section 2 of the Shermsn Act provides that:
“every person who shall monopolize, or attempt to mo-
nopolize, or combine or conspire with any other person
or persons, to monopolize any past of the trade or com-
merce among the seveeal Stales, or with foreign nations,
shall be deemed guilty of s felonty....* IS US.C. § 2.

In order 1o state & claim for monopolization, s plain-
tff must allege °(1) the possession of monopoly power
in the relevant market and (2) the willful acquisitica or
maintenance of that {*9] power ss distiaguished from
growth or development as & comsequence of & supe-
rior product, business acumen, or historical accideat. ®
Schuylkill Energy Resowrces, Inc. «
fower & Light Company, 113 F.3d 405 (3d Cir., 1997)
(quoting Fineman v. Armstrong Worid Indus., Inc., 980
F2d 171, 197 (3d Cir. {992), sod United Ssates w
Grinnell Corp., 384 U.S. 563, 570-71, 16 L. Ed. 2d
778, 86 8. Cr. 1698 (1966)). Tb state s claim for at-
tempted monopolization, & plaintiff must allege *(1) thet
the defendant has engaged in predatory or anticompet-
itive conduct with (2) a specific intent to monopolize
[the relevant market] and (3) a dangerous probability of
achicving a monopoly power." Schuylkill &t 7 (quoting
Specirum Sports, Inc. v. McQuillan, 506 U S. 447,
456. 113 5. Ci. 884, 122 L. Ed. 2d 247 (1993)).

Accepting as true all of the aliegations in the
Complaint, plaintiff pevertheless fails w0 make out &
claim for cither the offease of monopolization or at-
tempted monopolization, because (1) it fails 1o plead &
relevant market and (2) it &ails o plead thet defendant
possesses or dangerously thresiens to possess monopoly
power in such a relevant market. Both of plaintiff's
(*10] Sherman Act claims require the identification of
the relevant market within which the alleged ssticom-
petitive activities can be assessed. Seo Whlker Process
Equip., Inc. v. Food Machs. & Chem Corp., 382 U.S.
172, 177, I5L. Ed 2d 247, 86 S. Ct. 347 (I945).
Plaintiff contends that it has slleged injury to competi-
tion in the market "for electricity” (see Plaintiff's Opp.
Br. at 23); however, nowhere in the Complaiat is such
s market alleged. Moreover, even if the Court were to
accept plaintiff’s sargument that the relevant markst can

be ascertained by reading the Compiaint as a whole, the
Court would novertheless be left with only vague waic
awats of the market "for electricity " to which plainuffs
refers. For example, the Court would be forced to gucss
a8 to whether plaintiff means o identify as the relevan
market “the supply of electric power" or “the purchase
of long term wholesale power.* (Comp., PP 8BS, 90).

Further, plaintiff fails, as & matter of faw, Lo sulfi-
ciantly allege monopoly power. Plaintiff merely states
that defendant is the sole provider of electricity to cer-
tain customers in the counties it services. {See Compl .
P 22; Plaintiff's Opp. Br. at 23-24). [*11] Plauntiff
fails 10 allege such necessary fucts as defendant’'s market
share in the markets in which plaintiff is & competitor or
the barriors that exist which prevent plaintiff"s entry into
such markets. These deficiencies in the Complaint man
date dismisesl of plaintiff's Sherman Act claims. Sec
Barr Lab, Inc. v. Abbott Lab, 978 F .24 98, 112-13 13d
Cir. 1992).

Additionally, plaintiff fails to allege an injury cognis
able under the antitrust laws. As was true of the plunufi
in Schuylkill, plaintiff here is not a direct competitor
of defendant but, rather, it is defendant's supplicr. “A
plaintiff who is neither & competitor nor a consumer
io the relevant market does not suffer antitrus injury.”
Schuyikill st 12 (quoting Viaci v Waste Manugement,
Inc., 80 F3d 1372 wh Cir. 1996)). There is sonic
evidence in the record that plaintiff has the potential
to be or may sometime in the future become a com-
potitor of defeadant, but that proapect is speculative, at
best. Second, the baais of plaintiffs claims here is that
in refusing to pay the coatract price for energy gener-
ated by the new equipmont, defendant violated the par-
ties' power purchase agreement. n3 As the Third [*12]
Circuit explained in Schuylkill. vuch actions are not a
concorn of the federal antitrust laws, but are instead,
an issus t0 be decided according to piacipals of con-
tract law and PURPA. See Schuylkill st 17. Scr also
Kamine/Besicorp Allegheny L.F. v. Rochester Gus &
Elec. Corp., 908F Supp. 1194, 1204 (WD.N. Y 1991,
Defendant's actions mey have caused injury to plaintiff,
but they did not cause injury to competition in s defined
market. This is not the sort of injury the antitrust laws
were moant lo prevent.

o) Ip Schuylkill, the Third Circuit affirmed the
dismaiseal of an independent power producer’'s an-
titrust claims o the ground that there were insuffi-
cient allegatioms of injury to competition or barm to
consumers. There, as here, the independent power
producer was suing an clectric utility company that
had cut back on the amount of energy it was pur-
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chasing from thal independent producer.

(2) Alleged violation of Section 13 of the Robinson-
Patran Act

In its Fifth Cause of Action, [*13] plaintiff aleo
alieges that defendant offered a customer of plaintiff
a reduced price for electricity not offered to all cus-
tomers and that such action constitutes s violation of the
Robinson-Patman Act. (Compl., PP 49, 62-63, 88, 91).
The Robinson-Patman Act, which amended § 2 of the
Clayton Act, in phrased more broadly than the Shermen
Act. It prohibits price discrimination “where the offect
of such discrimination may be substantially to lessea
competition or tend to creste & monopoly.” /I US.C. §
13(a). In order to properly state a claim for a violation
of the Robinson -Patman Act, a plaintiff muet sllege facts
to show that: (1) the defendant made ot least two con-

sales of the same commodity o differsat
prices to different purchasers; and (2) the effect of such
discrimination was to injure competition. See Brooke
Group Lid. v. Brown & Williamson Thbacco Group,
$09 U.S. 209, 220-27, 125 L. Ed. 2d 168, 113 8. .
2578 (1993). See also O. Hommel Co. v Fervo Corp.,
659 F 2d 340, 346-48 (3d Cir. 198]), cont. denied, 455
US. 1017, 72L. Ed. 2d 134, 1028. Q1. 17H1 (1982).

Plaintiff docs not allege, nor doss it present facts
which suggest. that defendant in [*14] fact made ssles
of electricity to any purchaser st a reduced prics. Rather,
plaintiff's entire claim is based on its assertion that de-
fendant "offered” to sell eloctricity st 3 roduced rate
1o Crossroads Corporate Center, one of plaintiff's cus-
tomers. Both the Fourth and Eighth Circuits have held
that s plaintiff's failure to allege two complated sales st
s reduced price is grounds for dismisssl of a Robinson-
Patman Act claim under Fed. R. Civ. P. 12(b)6). See
Terry's Floor Rashions, Inc. v. Burlingion Indus. , 763
F.2d 604, 615 (4th Cir. ]985), snd Pusco v Xerox
Corp.. 676 F.2d 332, 334-38 (8h Cir. 1982).

Further, plaintiff fuils to allege the sscond ssssmtial
clement of establishing a pfice discriminetion claim wn-
der the Robinson-Patman Act in that it does not set forth
facts which show injury to competition as & result of de-
fendant's alleged price discrimination. Plaintiff's entire
Robinson-Patman claim is premised oo defendant’s in-
jury to plaintiff, not to competition, which is not the type
of “predstory conduct” the antitrust lxws are mesn! to
prevent. See, i.e. Homumel, 859 E2d ar 348, As plain-
tiff fails to meet the threshold requirements DOCeMary
for stating [*15] a claim under the Robinson-Patman
Act, this claim must be dismissed.

C. Plaintiff*s First, Third and Fourth Causes of Action

are Dismissed

Defendant argues that plaintiff's First. Third and
Fourth Causes of Action should be dismissed for the
resscn thal plaintiff is collaterslly estopped from litigat-
ing the issus of whether defendant breached its obligs-
tions under the Agroement and that thia is the central
issue upon which these three claims are baused. As an
initial matter, the Court addrosses plaintiff's contention
that defendent's motion to dismiss must be converted o
a motion for summary judgment because defendant re-
lied upon & matter outside the pleadings to support it>
collateral estoppel claim, namely the decision rendered
by the NYPSC on November 29, 1996. A court may
take judicial potice of decisions of administrative bodics
without coaverting motions to dismiss into motions for
summery judgment. Ses Pmuion Benefit Guar. Curp.
w White Consol. Indus., Inc., 998 F2d 1192, 1197
(34 Cir. 1993). The NYPSC is an administrative body.
and its ruling on the contract botween the parties (o this
acticn is s matter of public record. Accordingly. the
Court may properly coasider (*16] that decision and
adjudicate its collataral estoppel offect without conveit-
ing defondapt's present motion to dismiss into & motion
for surenary judgment.

Tuming now to the question of whether pluintiff is
barred by the doctrine of collateral estoppel from go-
ing forward with the claims identified in the first four
causes of action in the Complaint, the Coun thinks it
prodent, st the outset of this analysis, to first discuss the
basis for the Court's subject matter jurisdiction over the
plaintiff"s claims in these four couats. Plaintiff premises
the Court's jurisdiction over its Fourth Cause of Action.
which sesks a declarstory judgment of ita rights and de-
fendani's obligations under the Agreement, on 28 U 5. C
§ 1331, stating that this action “is based on rights anising
under the federal Public Utility Regulatory Policies Acl
of 1978 ("PURPA"), 16 U.S.C. § 82Ja et veq.” (Compl..
P 8). Overiooking the fact that plaintiff does not point
the Court to the specific section of PURPA under which
its claims purportedly arise, the Court detcrmines that,
contrary to plaintiff’s jurisdictional statement, the Court
does not have a § 1331 basis for jurisdiction over this
action.

While [*17] plaintiff allogos against defendants vari-
ous violations of conirct law, nowhbere in the complaint
does plaintiff allege that defendants viojatad PURFA.
rather, PURPA becomes relevant oaly in that it defines
the rights aad duties of the parties under the Agrocment
plaintitf clabms was breached. A declaratory judgment
is & procedural vehicie only; it affects only the remedies
available in federsl court, not s federal court's jurisdic-
ton. Pranchise Tax Board v. Construction Laborers
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Vition Trust, 463 US. 1, 13, 1731, 77 L. Bd. M
420, 103 8. Cv. 2045 (1983). Bes aleo Shelly OM Cv.
HW, N0 8. Q1 876 (1830). The Court's mijeot mal-
ler jurisdiction aver pleiatifT's saute of action seeking
% i laratory judgment, llke it jurisdiction over plala-
11« thres other contract claims, is preasised on divensity
ol citizonship.

In adjudicating defendant’'s motioa 1o dismise plala-
1iff"s First, Third and Pourth Cavess of Action, the Arst
question the Court must answer is whether, as defeadant
contends, plaintiff is collaterslly estopped from bringing
these claima before this Court. Defendant sseerts that
all three of these claims are [*18] premised on plala-
1ifl"s contention that defendant breached its obligstions
under the terms of the Agresmeat by refusing to pay
the contract price for energy gensrated by the new gas
turbine instalied hy plaintiff in May 1996, Dofendant
asserts that the nature of its obligation to plaintiff un-
der the Agreement was the subject of its Petition for &
Declaratory Ruling by the NYPSC and thet under the
doctrine of collsteral estopped, plaintiff is precluded
from relitigating in this action the very issue already lit-
igated before and decided by the NYSPC in November
1996.

The Court determines thet plaistif's First, Third aad
Fourth Causes of Action are barred by priaciples of both
collateral estoppel and res judicata. Ras judicata and
cofiateral estoppel are related doctrines that aro besed
on the principle thet a party should sot be permitted to
relitigate issues alroady decided against it. The coastite-
tiopal directive regnrding full falth and credit (as further
implemented by federal statute) requires that "judicial
proceedings ... shall have the same full faith sed credit
in every court within the United Statas ... as they have
by law or usage in the courts of such State ... from
{*19] which they are taken." 28 U S.C. § 1738; Durfos
v. Duke, 375 US. 106, 109, |11 L Ed. 24 156, 84 S.
Cr. 242 (1963). The question under sither doctrine thus
becomes what preciusive effect would a New Yark state
court give a determination made by an adeinistrstive
agency, specifically the NYPSC. o4

nd As plaintiff is oot sesking a review of the
NYPSC's determination on the merits, the body
of casea adjudicated pursusat to Article 78 of New
York's Civil Practice Law and Rules, a unique proce-
dural device available for challenging, inter alia, the
decisions of sdministrative agencies, is inapposite.
Here, plaintiff is collasterally attacking the decision
of an administrative agency and, thus, the standards
of review applicable in Article 78 proceodings are

irvelovamt for presemt pumaves

In Allid Chom. +: Nuagara Mohawk tower Corp
P NY 271, S8 NE2J 151, 159, 42 N Y8 M
290 (N.Y 1988), cert. denied, A8 U5 00t o)
L Ed 24 777, 109 S. Cr. 785 (1989, the New
York Court of Appeals [*20] set forth & teat 1or de
tsrmining whether an adminishiative proceeding may be
characterized as "quasi-judicial” in nature. such that de-
cisions rendered pursuant to its adjudicatory authonty
may be given preciusive cffect in subsequent proceed
ings. The reviewing court must examine severanl fa
tors: (1) whether the agoncy has ststutory authurity 1o
act adjudicatively; (2) whether the procedures uscd 1n
the sdministrative proceeding assured that the inlorma
tion presented to the agency was sufficient hath quant
tatively and qualitatively, so as to permut confidence that
the facts assertod were adequately tested: (3) the partics
oxpectations; and (4) whether according a preclusive ef-
fect would be consistent with the agency's scheme for

In Allied, the New York Court of Appeais gave preciu-
sive sffect to a Declaratory Ruling issued by the NYPSC
in a contractual dispute between an electric utility and
an independent power producer. As is the case in the
pressat litigation, the plaintiff in AHied was issued an
uafasvorable determination by the NYPSC and. rather
than seak direct review of that decision, proceeded to
collaterally attack the NYPSC's determination in & sub-
sequent [*21] state coust proceeding. n5 The Allied
court specifically considered all four factors relevant 1o
determining whether the NYPSC was & quasi-judicial
body and held there was po doubt that an NYPSC rul-
ing could be given preclusive effect. (528 NE 21 wr
136-37).

a3 The Court notes that by opemtion of statule in
New York, plaintiff had & window of opportunity ¢ 30
days) in which to soek & rehearing of its contractual
dispute before the NYPSC. Plaintiff. however. did
pot avail itself of this opportunity. {Sce Defendant's
Roply Be. at 14, n.13). There is some indication that
plaintiff bas filed a direct appeal of the NYPSC's de-
termination in stata court in New York, presumably
in an Article 78 proceeding.

Having determined that under New York law. the
Declarstory Ruling issued by the NYPSC may be given
preciusive offect, the Court turns ity attention to the ques-
tion of whether the necessary elements for application of
res judicats spd/or collateral estoppel are preseat here.
Res judicats (or “claim preclusion”) [*22] embodies the
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ides that & final judgment of a claim on the merits be-
tween the same parties réoives both that claim and all
others arising out of the sadiF trassaction. Ryan w New
York Tel. Co., 62 N.Y.2d 494, 467 N.E. 24 487, 488-91,
478 N.Y.5.2d 523 (N.Y. 1984), Collatersl estoppel (or
“issue preclusion”) preveats relitigation by a party of
an issue decided against it in prior Litigation in which it
had a full and fair opportunity to litigate the issus. (1d.)
Both doctrines (1) avoid the unfairaess that would result
from aliowing a party to oblain multiple hearings on
the wame issue, (2) prevent inconsistent judgments and
(3) conserve judicial resources. See id.; Internarional
800 Telecom Corp. v Kramer, Levin, Nessen, Kamin
& Frankel, 155 Misc. 2d 975, 978, 591 N.¥.5.2d 313
(N.Y. Sup. Cr. 1992),

New York wkes a transsctional asalysis approach to
res judicala issues. Under that approach. all claime
which could have been brought owl of » transsction are
barred by a prior final resolution. O‘Briem w City
of Syracuse, 54 N.Y.2d 353, 429 N.E 2d 1158, 443
N.Y.5.2d 687 (N.Y. 1981); International 900 Telecom,
155 Misc. 2d at 978. This furthers the interost of final-
ity. [*23] In the present case, agw Yark's doctrins of res
judicats bars plaintiff from asserting hare, for the sscond
time. the claims embodied in its First, Third and Fourth
causes of action. Those claims were already Htigated
between these parties before the NYPSC, which mached
a final determination of those claims on the merite.

Plaintiff is aiso barred by the clossly-related doctrine
of collateral estoppel from relitigating the same issuse al-
ready decided against it. Under New York law, three ale-
menta must be established in order for collateral estoppel
1o apply: (1) the issue in the present procesdiag mmst be
identical to the issue in the prior procesdiag; (2) the imue
decided in the prior procesding must have bees msterial
to that proceeding; and {3) the party aguinst whom the
doctrine is asseried must bave had a full aad fair oppor-
tunity to litigate the issue in the prior proceeding. Ryan,
467 N.E.2d ar 490-9]. Whnmdndnwhld
colisteral estoppel to an uruwe _detarmination,
the Ryan court determined the party seekiag to in-
voke the doctrine bears the burden of demonstrating the
identical nature and decisiveness of the issue, the party
opposing [*24] the application of the doctrine beasrs the
busden of esisblishing the abseace of a full aad fair op-
portunity o litigale the issue in the prior proceeding.
(Id. at 491).

The Court determines that defendant, as the pasty
secking to invoke the doctrine of collsteral sesoppel, has
met its burden. (See the NYPSC's writien Opinion o
Defendant's Br., Exh. 2 at 1-4). Plaintiff doss not dis-
pute cither the identity or decisiveness of the issus but,

rather, challenges the application of the doctrine here on
the ground that the N YPSC lacked jurisdiction to render
its decision in the first instance. (See Plainuft™s Opp
Br. ot 12-21). Plaintiff argues that NYPSC s jurisds
tion over the Agreemont ended upon its approval of the
Agresment in 1988 and that. therefore. “its determina-
tion can be given no effoct.” (Id. »t 12). Plaintiff made
the same argument to the NYPSC in its Respunne to
Defendent’s Petition for & Declaratory Ruling. and the
NYPSC axpressly determined that it did, in fact, have
jurisdiction to resolve the pasticular contractual dispute
brought before it.

The issus for this Court 1o address is not whether the
NYPSC, in fact, had jurisdiction 10 render the decinion
[*25] it did but, rather. whether the collateral estop
pel doctrime bars plaintifT's relitigation not just of the
underlylag contract issuss raised before the NYPSC but
of the question of the propriety of the NYPSC's juns-
diction to hear the dispute, as well. This issue is ofien
refesred to as "jurisdictional finality. * In Underwrirers
Narional Asnirance Co. v North Caroling Life und
Accidens and Health Ins. Guar. Avm.. 455 US. 691
206, 71 L. Ed. 2d 558, 102 8. C1. 1357 (1982). the
United States Supreme Court reaffirmed the rule of ju-
risdictional finality cstablished in Durfee, 375 /S
113-15, sating that “the principies of res judicata apply
to questions of jurisdiction we well as to other ssues *
See aleo Theinies v Swnshine Mining Co., 108 U/'S 66,
78, 84L Ed 85, 005 C1 44 (1939 (holding that
collatornl estoppel applied to a court’'s determunation ot
its own jurisdiction). Holding that coliateral estoppe)
applied t0 & determination made by the Rehabilitation
Court (a lower court in North Carolina) about its own
subject maiter jurisdiction over a particular dispute. the
Supreme Court pated:

Any doubt sbout this proposition [of jurisdictional fi-
nality] {*26] was definitely laid to rest in Durfee v
Duke (citstion omitted), where this Court held thar "a
judgment is entitled to full faith and credit -- even as to
questions of jurisdiction - when the second court’s in-
quiry discloses that those questions have been fully and
fairty litignted and finally decided in the court which
readered the origiaal judgment.

Underwrizers National, 4335 US. w1 706 (emphaus
added). See also Stoll v Goulieb, 305 U.5. 165, 177,
395 C1. 134, 8 L. Ed. 104 (1938).

In the instant case, plaintiff Mully end fairly litigated
the issus of the NYPSC's jurisdiction over the dis-
pute betwean the pastiss in L procecdings before the
NYPSC, sad the NYPSC expressly determined that il
did, i fact. have jurisdiction to reader a decision. (Sec



Page 9

1997 U.S. Dist. LEXIS 9390, 26

Defendant's Br.,, Exh. B at 2-4). The Count has ev-
ery reasom to think that the courts of New York, who
have not expressly staied Uisir position on the rule of
jurisdictional finality established ia Durfae, would fol-
low the bolding of the United States Swpreme Coust
in Underwriters National and the holdings of the var-
ious other Supreme Court and state court cases that bave
specifically addressed this issue.

The Court draws [*27] wupport for this proposition,
a3 well, from the Restatement (Second) of Judgments §
12. wherein the modemn rule which stressss finality of
judgments is codified. [t is the rule followed in most
jurisdictions and, although this Court cen flad oo New
York case which cites § 12 specifically, the courts of New
York do follow the Restatoment (Second) of Judgmmnts
generally.  Furthermore, the principies waderlying the
modern rule codified in § 12 are the very eame prin-
ciples underlying the doctrines of res judicats wad cal-
latera) estoppel as defined by the courts of that State.
Section 12 reads as follows:

When s court has rendered a judgment in a contested -
tion, the judgment precludes the parties from litigating
the question of the court's subject matter jurisdiction la
subsequent litigstion except if:

{1) The subject matter of the action was so plainly be-
yond the court's jurisdiction that its entertaiming the ac-
tion was & manifest sbuse of authority; or

(2) Allowing the judgment 0 stand would substantislly
infringe the authority of another tribunal or ageacy of
govemnment: or

(3) The judgment was rendered by a court lacking cape-
bility to make an [*2§] sdequately informed determi-
nation of & question conceming its own jurisdiction and
as a matter of procedural faimess the party sseking to
avoid the judgment should have opportasity belatedly 1o
attack the court’s subject maitar jurisdiction.
— .y - .

Restatement (Second) of Judgments § 12 (1982). Having
carefully considered the arguments sst forth by the par-
tics in their bricfs and st ol argument, the Court de-
termines that none of the thres above-mentioned excep-
tions applies 1o the jurisdictional determination mads
by the NYPSC. Accordingly, plaiseiff is preciwded from
relitigating the issue of the NYPSC's subject matter jo-
risdiction in this, the second procesding butwess these
parties.

In suppont of its position to the contrary, plaistifY
cites, for example, Salwen Paper Co. w Merrill Lynch,
Pierce, Fenner & Smith, Inc., 72 A.D. 2d 383, 391, 424

N.Y.S5.24d 918 (N.Y. App. Div. 1980); and Schwuri: v
Public Adm'r of Bronx, 24 N.Y. 24 63, 246 N.E. 2 728,
720, 298 N.Y.5.2d 935 (N.Y. 1969). Thosc cases arc
distinguishable from the case st bar, however, becausc
in neither was the question of whether the first tribunal
had jurisdiction to render its decision actually liuigste
in that forum. Here, of course, [*29] plaintiff availed
itself of the opportunity it had to fully litigate the :s-
sus of the NYPSC's jurisdiction over the Agreement
Plaintiff also cites the Ryan decision, but the Court de-
tormines that Ryan actually supports defendant's po
sition and, moreover. provides evidence that it cun
fronted with the facts of the instant case, the New York
Court of Appeals would follow Durfee and Underwriters
Natiosal, holding that plaiatiff should be barred by the
doctrias of collaters) estoppel from relitigating the 15sur
of the NYPSC's jurisdiction over the Agreement

The Rysa count unequivocally stated the fundamen-
tal principle that uniess sttscked for being fraudulent. a
Jodgment would be rendered conclusive, as to ali ques-
tions Jitigated and decided, among the parties thereto.
467 N.E.2d az 490. Further, the Ryan court went on
to staie a8 the rationale underlying its decision the very
sae veasoms the Durfes court gave for making its de-
terminstion:

It ia for the interest of the commuanity that & limit should
be prescribed to litigation, and that the same cause of
action ought not lo be brought twice to a final determ-
sation. Justice requires that every cause [*30] be once
feirly and impartially triad; but the public tranquility
demands that, having been once 80 tried. all litigation
of that question. and between those parties. shuuld be
closed foreves.

Ryan, 467 N.E.2d ar 490.

In Durfes, the Supreme Court, quoting an carlier de-
cision, stated the ressons for the rule of jurisdictional
finality s follows:

*We see 00 remson why & court in the absence of an
allegation of fraud in obtaining the judgment. should
oxamine sgain the question whether the count making
the oarlier determination on an sctual contest over juris-
diction betwesn the parties, did bave jurisdiction of the
subject mmiter of the litigation.... It is just as important
that theve should be & place 10 end as that there should
be a place to begin litigation. After a party has his day
in court, with opportusity to present his evidence and
his view of the law, a collsteral sttack upon the decision
a8 to jurisdiction there rendered merely retries the is-
sus previously determined. There is no reason to expect
that the sscond decision will be more satisfactory than



Page 10

1997 U.S. Dist. LEX]S 9390, *30

the first.”

Durfer, 375 U.S. at !13-14%quoting Stoll, 305 U.S. at
172) (emphasis [*31] added). Plaintiff has slready had
the opportunity to litigate the issue of the NYPSC's ju-
risdiction over the Agreoment, and it did, in fact, fully
and fairly litigate that issus. For this Coust to allow re-
litigation of the same issue would be to sanction exactly
the type of judgment shopping the doctrine of collateral
estoppel is meant to avoid,

Based on the foregoing analysis, the Court also de-
termines that plaintiff is collaterally estopped from re-
litigating the contract issues raised in the procesdings
before the NYPSC. Plaintiff had a full and fair opportu-
nity to litigate these issues, which iseuss were actually
litigated and their outcome decisively determined by the
NYPSC. Accordingly. the Court determines thet plais-
tiff's First, Third and Fourth Causes of Action must be
dismissed for the reason that under the clossly-related
doctrines of res judicata and collslarul estoppel. plain-
tiff is barred from bringing these claime ssew.

D. Plaintiff's Second Cause of Actions is also
Dismissed

Plaintiff"s Second Cause of Action, which sesks relisf
for an alleged breach of the implied covenast of good
faith and fair dealing thet may be read into every con-
tract is also dismissed. [*32] In New York, the doctrine
of res judicata not only bars those claims that were ac-
tually litigated between two perties, but also those that
could have been litigated and that arose out of the same
transaction. See International 300 Telecom, |55 Misc.
2d mt 978. Thua, elthough plaintiff did not raise its
claim for breach of the implied covenant of good faith
and fair dealing before the NYPSC, that claim arcss ost
of the same transaction as the other contract claime and
could have been brought before the NYPSC. Because
the same underlying facts form the basis for both the as-
serted (contract) and the unasserted (implied covenant)
claims -- namely, defendant's refusal to purchase en-
ergy generated by plaintiffs-aew aquipment ~ plaintiff
was obligated to mise both claims before the NYPSC,
See Reilly v. Reid, 45 N.Y.2d 24, 379 N.E.2d 172, 407
N.¥.5.24 643 (N. Y. 1978). Having failed to do s0, plain-
tiff is barred from raising either of theen for the flrst time
here.

Plaintiff's Second Cause of Action should alac be dis-
missed on the ground that New York courts frequently
dismiss claims for breach of the implied covenant of
good faith and fair dealing where, as bars, such claims
(*33] are predicated upon the same conduct underiying &
claim for breach of contract, which has been dismissed.
In Harris Trust & Sav. Bank v Jokn Hancock Mut. Life

Ins. Co., 767 F Supp. 1269, 1281 (S.DN.Y. 1991,
affd (n part, rev'd in part on othor grounds, 970 F 2/
1138 (2d Cir. 1992), offd, 310 US. 86 (/993), the
court held that & party to a contract cannol violate the
covenant of good faith and fair dealing by exercising :ts
rights under the contract. Here, the NYPSC determined
that defendant did not breach the terms of the Agroement
spproved by the NYPSC in 1988 when it refused to pur-
chase energy geoeraled by plaintiff's new gas turbinc.
Having determined that plaintiff is precluded from re-
Lisigating the breach of contract issues raised before the
NYPSC, the Court determines that its claim for breach of
the covenant of good faith and fair dealing must be dis-
missad for the reason that it attacks the same conduct of
deleadent slready found (o be consistent with the terms
of the Agreesenit. 06 In the case at bar, as a matter of
law, dofendant cansot be lisbls for breaching the implied
coveaant of good faith and fair dealing by exercising i1t»
rights uader the Agreement. [*34] Accordingly, plain-
tif's Second Cause of Action must be dismissed.

o6 Even the case cited by plaintiff as support for
its position that s contract's implied terms may be
breached even where its express terms are not recog-
nisss that a covenant may be implied only where the
implied term is consistent with other cxpress terms
in the contract. Metropolitarn Life Ins. Co. v RJR
Nabisco, Ind., 716 F. Supp. 1304, 1517 (S.D.N.Y.
1989). Accordiagly. the Court may not read an im-
plisd covenant into the Agreement that is inconsis-
tent with its express torms, which the NYPSC has
already determined were not breached.

N. Plintiff's Crom-Motion for Puartial Summary
Judgment

Having dismissed the Complaint in its entirety. plun-
tiff*s cross-motion for summary judgment is mool.

CONCLUSION

For the forogoing reasons, the Court determines that
plaintiff fails 0 state a legally cognizable claim for
relief; accordingly, defendant’'s motion to disnuss the

Complaint is bersby granted. The Complunl 15 dis-
missed [*35] in its entirety; therefore, plaintiff's cross-
motion for summary judgment is also dismissed.

JOHN W. BISSELL
United Siates District Judge

DATED: June 30, 1997
ORDER
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For the reasons set forth in the Court's Opinion filed
herewith, - -

It is on this 30th day of June, 1997,

ORDERED that defendant’s motion io dismise the
Complaint herein be and it bereby is granied, and plain-
tiff's Complaint is bereby dismissed, in its entirety, with
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prejudics; aad it is further

ORDERED that plaintiff's cross-motion for partial
sununary judgment bs and it bereby is dismissed as
moot.

JOHN W. BISSELL

United States District Judge





