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CAll Bl&ltGBOUNP 

The Petitioner, 311 Direct, Tnc. (311 Direct), 1s the holder 
of the 311 service code in ~he follo~lng service areas of BellSouth 
Te~ecorrununication.s, Inc. (BellSouth): Miami, fort Lauderdale, West 
Pa 1m Beach, Boca Raton, Del ray Beach, Melbourne, Or land:>, ar1d 
Gainesville. 311 Direct is a commerci .1 customPr of BellSouth and 
provides a dating service through the 311 code. 311 Direct 
initially obtained this N)1 C"Ode through a !OtLery conducted 
pursuant to Section A39, AbbreviateJ Dialing, of BellSouth's 
General Subscriber Tariff (GSST), effective July 1':>, 1996 (Nll 
tariff). This tariff made N11 codes avall.able for commerctdl use 
1n the geographic locations BellSouth serves. 

~he BellSouth N11 tariff pruvision, Section A39.l.2.D, states 
that "Gse of Nll Service is subject Lo possible recall of the code 
by the NANP (North American Numbering Plan) Administrator for 
nat1onal u.se.~ The NANP is the system of alloc3ting and 
administering telephone rumber resources in North Arne 1: ca. The 
NANP, as it perrains to the Un1ted St~tes, is under the ~Aclu~ive 
cor1trol and jurisdiction of the federal Communications Corruni.'1slon 
(fCC) pnr.suant to the Telecommunir:ations Act of I<Jll(J, 4/ U.:J.C. 
~7:.1 (f) (1). It st.c..uld also be noted that under Sect1ur, 39.1.~ (d) 
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of the 5el1South Nll tariff, an N11 subscriber must, prior to the 
provi~ioning of service, sign a written authorization regarding the 
possible recall of the Nll code by the NANP Administrdtor and an 
agreement to return the Nl1 code if a recall occurs. 

On February 19, 1997, the FCC issued its Fi1st Report and 
Order and Further Notice of Proposed Rulemaking In the Hatter o1 
the Use of Nll Codes and Other Abbreviated Diali~g Arrangements, 
FCC 97-51 in CC Docket No. 92-105 (FCC Order). The FCC Order 
reserved nationally the use of the N11 service code 311 for non­
emergency police telephone calls. As a result of the FCC Order, 
311 Direct will be forced to give up its use of the 311 serv1ce 
code within six months of a bona fide request for the code from a 
police agency in a geoaraphical location that 311 Direct serves. 
Confronted with this potential situation, 311 Direct ha~ 1n1t1ated 
plans to use the 211 code instead of 311 in the areas that it 
presently serv~s. 

311 Direct filed a petition with the Florida Public S~rvice 
Commission (Conunissionlon Hay 16, 1997, conta1ninq three spP.clfic 
re.:{uests related to its planned transfer from the :'ll cr·'!l' t.o the 
21~ code in its designated service areas. First, 311 Direct 
reyuests that the ~ommission authorize its transfer fron~ 311 to 211 
in the following geographical arPas served by dellSouth: Miaml, 
Fort Lauderdale, West Palm Beach, Boca Raton, Delray Beach, 
Melbourne, Orlando, and Gainesville. Second, 311 Djrect requests 
that the Commission prevent any utilization of the ~11 serv1ce code 
in any of the above se rvicP areas during the pendency of this 
petition. Finally, 311 Direct requests that the Cornm1ssion find 
that 311 Direct shall r:':lt have to pay an additional licensing fee 
for its t~ansfer to anrt initiation of service on the 211 code. ln 
the alternative, 311 Direct requests that it only be requ1red to 
pay the actual costs 1ncurred by Be1'South in prov1d~ng t~e new 211 
service code to 311 Dir-ecl, rat~.er than the ftlll tleposlt fee 
required by BellSouth's tarlff. 

On Jul:, 7, 19q7, National Telephone Enterprises, Inc. (NT!::) 
f1led a Motion to Dismis~ the Petition for Transfer of Nll Codes 
fileJ by 311 Direct, Inc. NTE, like 311 Direct, 1~ th(' provider uf 
a dating service. 311 Direct dld not flle a respo.~_· ~ r u NTE' s 
Motir.n to Dismiss. 
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DIQJSIIIC»J OF ISSQIS 

ISSUE 1; Should the Commi~sion grant NTE's Motion to Dismiss 311 
Direct's Petition for Transfer of Nll Code and Other Relief? 

\.~ .. • .• •. •. ,\.rt. lmli.. Yes. 311 Direct's Petition doe~ rJ1t state a cause 
of action for which the Commission can grant the relief requested. 
(COX) 

STAFF ANA,LXIIS; 

STANDARD UF REYIEW 

The function of a motion to dismiss is to raise as a question 
of law the sufficiency of the facts alleged to state a cause of 
actiun or claim. See Aliaustine y. Southern Bell & Telegraoh Co. 91 
So. 2d 320 ( FL 1956) . In other words, the issue 1s whether the 
plead~ngs (the petition) state a claim upon which the Commission 
can grant relief. In determining the sufficiency of the petition, 
considerat~on is confinPd to the petition and the grounds asserted 
in the motion to dismiss. See Flye y. Jeffords 106 So.2d 220 (1 
D.( .A. 1958). The Commission must take all matPrldl factual 
allegations of the petition as true. See varoes y, Dawklns, b2~ 

So.2d 349, 350 (1 D.C.A. 1993). The moving party must specify the 
grounds for the motion to d1smiss. T';e Commission must construe 
all material allegations against the moving part; in determining if 
the petitioner has stated thP necessary allegations. See Matthewz 
y, Matthews 122 So.2d 571 (2 2.C.A. 1960). 

COMMISSION AUTHORITY 

It should be noted initially that the Commi;,sion has limited 
reg~latory authority over non-baslc services provided ~y price­
regulated local exchange companies (LECs), in this case, Nll 
serv1ce prov1:ied by Be~lSouth. Chapter 364.0~Jl (11) (h), Florida 
Statutes, states in pertinent part: 

{b) The Commission shall have continuing reyulatory 
oversight of noni•<J!'dc .services fr'r purpo~;ps rd l'rl~11ring 

rt;solution of serv1ce comp1a1nts, preve11Llflq ,~Jo:;s­

subs.ldi za tion of non-basic services with revenue from 
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basic services, and ensuring that all prov1der-s are 
treated fairly in t~e telecommunications market. 

The ~ummission's ability to act on this petition is limited by the 
constraints of this statutory provision. 

ANALYSIS OF PETITION 

311 Direct's petition contains three separate requ~sts. In its 
Motion to Dismiss addressing 311 Direct's requests, NTE states that 
Sprint-Florida, Inc. (Sprint) has assigned NTE the 211 coce tor the 
Orlando/Winter Park geographic area subject to the terms and 
conditions of Sprint's Nll service tariff. Likewise, BellSouth has 
assigned NTE the 211 code for the Orlando geographic area pursuant 
to BellSouth's Nl1 service tariff. NTE argues that 311 D1rect has 
failed to show grounds upon which the Commission mJy grant the 
relief 311 Direct requests in the specified geographic area~ under 
the terms and conditions of Be11South's and Sprint's Nll tariffs, 
t he Commission's rules, or 0the r applicable law. 

1 . IRANS FER FRQM 311 TO 211 

311 Direct requests that th~ Commlssion authur1ze 1ts tran~!er 
fr vm 311 to 2ll in Miami, Fort Lauderdale, West Piilm Leach, Boca 
Ra•.on , Delray Beat..h, Melbourne, Orlando, and G<Hnesville. J--;TE 
moves to dismiss this request un ~he grounds that NTE has 
subscribed to the 211 servi-:e, as a fi,. ;t \n tlm<J appllcaut, 1n the 
Orlando geographic area under valld tariffs and Lhus the (:ommisslun 
has no basis to grant the rel1Pf requested. NTE alleges that it 
was the first in time to apJJ-Y for the 211 coJe 1n the Orl.:.ndo 
BellSouth territory and that it tully complled w1th all of the 
terms and conditions of E.el1South's Nll tan! f. ()n Jl.pn! ·1, 1997, 
t-1TE forwar1t!d to BellS-:.uth's designated representat 1vc, r·oopers & 

Lybrdnd L. L. P., an i1ppl i cat 1 on fo: t he 211 couc 111 Or 1 ando, 
1ncluding the requin~d $16,500 depo.sit. NTE' s Mo t 1on tu D1sm1ss 
only addresses the Orlando geofJr"tJ:-lii c area a nd no~ t he uthcr areas 
ln WhlCh 311 uirect requestS transferS tO 211. 

Staff re.commends t hat the Commission grant th~, Ho:.1on to 
fJi sm1ss with regard to the trans f ·H request. 11 1 01 rect 
a c kroow ledge::; in its petition rhat BellSouth no t1f1ed ·· t hc'\t a 
val.d appl1cat1on existe<J tor !he .711 cude 1 11 1t:; O r l <Hldt, tf'rrttory 
at Lhe time of 311 Direct's request tor t hat Nl l s~rvice code . Jll 
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Direct does not claim LO have f1led a competlng appl1cat1on at ~ny 
time. 311 Direct alleges no legitimate bas1s for the Comm1ss1on to 
require BellSouth to transfer 311 Direct from 311 to 211 in the 
Or lando geographic area. 311 Dirf'ct simply cl<nms that fairness 
requires the Commission to authorize this transfer c:~nd that NTE ha~~ 
no real plans to utilize the 211 code. 311 D1rect's pet1t1on fail3 
to allege a single fact that would substantlate e1ther of these 
"justifications" for the CommLssion to authnrize a transfer. 
Fu rthennore, no Commission author i za t 1on 1 s necesst'l ry for the 
transfer in tLe Jndisputed geographic locations under the BellSouth 
tariff and Commission regulations. Accordlngly, 311 D1rect has 
failed to allege sufficient grounds associated with 1ts trdnsfer 
f~om 311 to 211 for wh1ch the Comm1ssion could qrant rel1ef. 

2. PROHlBIIlQN OF SERYICE ON 211 

311 Direct requests that r•o one be permitted to offer serVlL·e 
on the 211 code in the Orlando Bell.south terrltory untll the 
Commission has resolved the dispute over the code for this 
geographic location. NTE asserts that the BellSout.h tanff 
controls the provisiun of Nll service 1n the specifled geograph1c 
c1rea under these circumsti':lncP-s, i'lnd there 1s nc, dC"tlon for th" 
comnnss1on to talo:e. 

Staff agrees with NTE. 311 DirPct has failtd to allege facts 
that warrant Commission relief for Lhe transfer, and l1kewise has 
failed to provide any justification tor r~qu1r1ng BellSouth •0 

prevent use of the 211 cvd~ 1r. jts OI"lando 51·rv1ce terr1tory. 
BellSouth's Nll tariff controls the Nil code transfer process. ~o 

long as Sell South complies w 1 th 1 t s N 11 tar 1ft, the Comml ss 1or. 
should not tdke any action reqardtng the Nll corte transfer. 311 
Direct has tailed tc allege any facts that show Bl='l1~iuuth has n<.;t 

complied with its Nll tarifl. Accordingly, starr recommends t.hat 
the Commission grant the Mot1on to Dismiss wtth reJard to th.:.s 
rt?quest. 

J. WAIVER OR REDUCTION Of 211 SERYICE lhlilATI(~; DEPOSIT 

311 Ol.recl requests thdt the r:ommlS:;I()JJ w,JIV(~ ilny ~;ervice 

init ation depos1t associated wl•_h its tran~fer !rum 111 tu 211, ~r 
1n the ~lternati~e, order that AellSouth may re~u1~e a depcs1t of 
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no more than 1ts cost of transferrlng 311 Direct to the new cod~. 
NTE moves to dismiss this request on th~ qround that the requested 
reli~f, a waiver or reduct!.on in the depo:slt, wou!d constitute a 
violation of the non-discrimination principle nnd wuuld constitul~ 
unfair competition to the detri1nent of NTE. NTE dlso moves to 
dismiss this request to the extent it would contravene th~ 

BellSouth tar1ff for the specif1ed qeograph1' ~rea. 

Staff recommends that the Commission grant the Motlon to 
Dismiss with regard to th1s thtrd and final request. !Jnder Section 
364.051 {6) (a), Florida Statutes, BcllSouth can charge no more and 
no less than its tariffed rate for the Nll service. Further, the 
Commission cannot require BellSouth to prov1de a non-baslc 
telecommunication service, such as Nll service, at n rate below it5 
cost of providing the service. See Section 364 .0~1 (61 (C), Lorida 
Statutes. Thus, Section 31;4.051, Flon<1a Statutes, would 
effect1vely prohiblt the Comml:-i.Ston from granttnr~ <t waiV•:r uf the 
i~it1ation depobit fee. Jt should also be noted thal Hellsouth has 
filed a tariff amendment to its Nll tarlff to allow s'Jme 
flexibility with regard to the 1n1t1at1on fee. 

Most importantly, 311 D1rect alleges no facts t:1at would 
warrant the Commission ordering a waiver or reduc u on of the 
depc.,sit, the relief requested. 311 D1rect simply states that the 
Commission should grant relief "out of <3n abundance of Ln rness." 
There 15 not a s1nqie fact <slleg~d supporllfHJ 'hi:; statement or 
otherw1se demonstrat1ng a fdllure on BellSouth's part to comply 
w~th its Nl1 tar1ff regarding l~t· ~nltl-'tion tee. Therefore, st.:df 
recommends that the Commission granl the Mut1on tc: fJ1sm1:os w1th 
regard to this reque~t. 

CU!KLUS I ON 

In summary, staff rf:!comme:1<1s that the Comrn1sSIOrl :...ho.Jld grar:t 
NTE' s Motion to Dism1ss. It i!5 r...'lear that BellSouth' s Nll tan f f 
controls the Nll code appl1cat1on anrl transfer processe.o;, NcJlably, 
311 Direct o.cmiLs that it was not1f1ed that a Vdlld arplu:at1on 
ex1sted for the 211 code 1n 1rs Orlando terr1to~y at the t1me of 
1ts reque<>t for that N11 serv1ce code. S1nce that ume, J .. Dlrec:t 
has failed to f1le a competlnq ctppllcatlon fl r thf~ vttcnnt ,-ode, <JS 

~equ1ced by the Bel.isouth Nll tantf. W1th reyard tu the undl.sputeli 
geograph.c locations, no CommJsslon autt10r1zatJon 1s r<''lulr~d for 
111 Direct's transfP.r from 111 to 211 undec the 9e!l;)outh Nll 

- 6 -



DOCKET NO. 970604-TL 
DATE: OCTOBER 9, 1997 

tariff. 311 Direct orfers no valid justification for the 
Commission requiring BellSouth to prevent use of the ?.11 code for 
its Orlando service territory. Finally, 311 Direct has not alleged 
any facts that would warrant the Commission grantinq a waiver or 
reduction of the service initiation deposit associated with its 
move to 211. Assuming all of 111 Direct's alle'lat 1on~; are true, 
and considering them in the light most favorable to Jll L1rect, 311 
Direct has failed to allege sufficient fact~ upon wh1ch the 
Commission can grant the relief requested. 
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ISSUE 2; Should this docket be closed? 

e 

8%AfF Rl'f?.~TIQM; Yes, this docket should be clnsed upon the 
Commission's approval of staff's recommendation in Is~ue 1 ~nd the 
issuance of the Commission's order. (COX) 

STAfF ANN,XSIS; This docket should be closed upon the Commission's 
approval of staff's recommendation in Issue 1 and ~he issuance of 
the Commission's order. There are no further rna t te rs for the 
Commission to address in this docket upon the dismissal of 311 
Direct's petition. 
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