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Don W. BLEVINS
CHARTERED

ATTORNEY-AT-LAw
October 10, 1997

VIA FEDERAL EXPRESS

Mrs. Blanca S. Bay6
Director, Division of Records and Reporting

Florida Public Service Commission
2540 Shumard Ouk Boulevard
Tallahassee, Florida 32301

Dear Mrs. Bay):

[ enclose for filing in the referenced docket an original and fifteen copies of All American
Telephone Inc.'s Oppotsition to Attorney General and Public Counsel's First Motion to Compel.
I also enclose an additional copy, which I request that you file-stamp and return t0 me in the

enclosed, stamped envelope.
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The Requests cite no rule — becsuse there is none -- authorizing a pzrty to an administrative
proceeding to obtain discovery directly from s nonparty.?

Since roceiving the Requests, All American has obtained a copy of the Attormey General and
Public Counsel’s July 15, 1997 Joint Petition for the Initistion of Formal Proceedings Pursuant to
Section 120.57, Florida Ststutes, to Investigate the Practice of Slamming and to Determine the
Appropriste Remedial Measures (the “Joint Petition™). In the Joint Petition, the Attomey General
and Public Counsel urged that it is “essential that the Cammission join as necessary partics all
affected telecommunications companies, including but not limited to, those involved in previous
slamming complaints.” Joint Petition at 7, 14.* Significantly, the Commission’s initiating Order
does not join All Amersican as s party to this proceeding.

Because it has no intention of intervening in this proceeding, and it has not been ordered 10

by the Attorney General and Office of Public Counsel and Establishing Procedure, No. PSC-97-
1071-PCO-T1, September 12, 1997 (the “Initiating Order™).

2 Commission Rule 25-22.045 provides for the issuance of subpoenas by the Hearing
Officer for discovery against third parties. That rule permits parties to apply in writing for the
issusnce of subpoenas. Rule 25-22.045, F.A.C. The Attomey General and Public Counsel did not
follow those procedures in this instance, and indeed the Requests are substantially too broad and
burdensome to wasrant issuance of such a subpoena. See Naples Community Hosp., lnc. v. State
Agency For Health Care Admin., 687 So.2d 62 (Fla. Dist Ct. App. 1997) (party secking discovery
failed to explain adequately how proceeding at bar justified delving into financial aspects of the
cighteen nonparty corporations); see also Jerry 's South, Inc. v. Morran, 582 So.2d 803, 804 (Fla.
Dist. Ct. App. 1991) (granting a protective order against discovery against nonparty where
information sought was overbroad); Dade County Med. Assoc. v. Hlis, 372 S0.2d 117, 121 (Fla. Dist.
Ct. App. 1979) (nonpasty medical association not required to comply with a discovery order in
which the interests of maintsining the confidentiality of records greatly outweighed the grounds for
discovery).

) The Joint Petition does not, however, actually request that the Commission join other
telecommunications companios in this docket against their will. Indeed, there is no basis under the
law or the Commission’s rules for such an action.
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a party to this proceeding, and the Attomey General and Public Counsel have no authority to impose
their discovery requests on non-parties, All American should not be required to respond to those
requests.

I The Attomey General and Public Counsel’s Estoppel
: in S fDi 15 Meritl

With no legal basis for imposing discovery obligations on All American, the Attorney
General and Public Counsel attempt to ground their entitlement to discovery on a mutation of the
principles of estoppel. They claim to have been led to believe that, if they consented to the
rulemaking format proposed by Staff, they would be entitled to broad discovery against all telephonc
companies holding a certificate from the Commission. They claim to have expressed that
understanding st an agenda confevence before the Commission, and that there “was no disagreement
by the Commission or by any other entity appearing before the Commission at [sic] agenda
conference.” They further claim that, “{hjed the Commission not decided to allow discovery to all
telephone companies in this docket, [they] would have never agreed to proceeding as proposed by
staff”

The Attorney General and Public Counscl's estoppel theory has no basis in law or cqusty.
First, regardless of any agreement that they may have reached with StafY, they simply have no
autharity to bind non-parties to discovery obligations that have no basis 1n law or rule. And even
if the Commission did express no “disagreement” with the Attomey General and Public Counsel's

interpretation o1 their discovery rights, it apparenily cxpressed no “agrecement™ with thal


















Begusst Nas. 7. 8 Request Nos. 7 and 8 seck production of all documents in any way
relating to slamming by (Request No. 8) and against (Roquest No. 7) All American. Again, this
request is grossly overbroad and includes within its scope some of All American’s most highly
confidential business information.

Beguest No. 10 Request No. 10 secks production of all All American PIC change
orders from January 1, 1996 forwand that result from slamming. All American has not had against
it any adjudication or judgment that it has engaged in an unauthorized PIC change during this period.
Yet this request improperly purports to require that All American itself make and disclose intemal
legal conclusions on this issue, conclusions that would in any event be protected from disclosure as
work product. Additionally, Request No. 10 would seek disclosure of conlidential customer
identification information, which All American is prohibited form disclosing under 47 U.S.C. § 222.
For at least the shove reasons, Request No. 10 is unduly burdensome and privilege barred.

Beguest No [2 Request No. 12 seeks production of all documents “commenting on
or evaluating the policies or practices of the Florida Public Service Commission or its Staff
regarding slamming.” This request socks information that is utterly irrelevant to the substance of
this proceeding — development of rules to protect consumers.

Beguest No. 13 Request No. 13 secks all documents received from the Florida Public
Service Commission or its Staff regarding any complaint about slamming. Any such documents arc
not only publicly available, but clearly are in the possession of the Commission or its Stafl. 1t is
unduly burdensome to require All American to search for and produce documents that are publicly
availsble. To the extent that documents responsive o other requests arc similarly available, All
American should not be required to produce them.












