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BEFORE THE FLORIDA PUBLIC SERVICE COMM!~;:;ION 

DOCKET NO. 961477-EQ In re: Petition for expedited 
approval of settlement agreement 
with Lake Cogen, Ltd., by 
Florida Power Corporation. 

ORDER NO. PSC-97-14 3·'-FOF-t-:.' 
ISSUED: Now~mber 14, l4<n 

The following Commissioners participated in the dispo.sit i•Jrt "! 

this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON. 
SUSAN F. CLARK 

DIANE K. KIESLING 
JOE GARCIA 

NOTICE OF PROPOSEQ AGENCY ACTION 
ORDER DENYING PETITION TO APPROVE SETTLEMENT AGREr~Mt:NT 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida Pub 1 i c :;,. r ·; i ·, · 
Corrunission that the action discussed herein is rr"l Jrnlrl,tl'r' 111 

nature and will become final unless a person whu:-i!! 1111 ··r ··:;r :> .s~·· 

~ub~•tantially affected files a petition for a formal pruce•~dlnr'J, 

pursuant to Rule 25-22.029, Florida Administrative Code. 

I . CUI BACIGIQQII) 

Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake), - 1 

qualifying facility (QF), entered into a Negotiated Cuntc,J · ·•. 
(Contract) on March 13, 1991. The term of the Contract is : · 
years, beginning July 1, 1993 when the facility began comml~r.·: ~~ 

operation, and expiring July 31, 2013. Committed capdcity un1··::­
the Contract is 110 megawatts, with capacity payments based or. ., 
1991 pulverized coal-fired avoided unit. The Contract was o ne· 
eight OF contracts which were originally approved for cost r ,.,."V•': · . .­
by the Commission in Order No. 24 7 34, issued July I. 1 qq I, 
Docket No. 910401-EO. 

OC~'... , ... I ' • ·~ , . 

' , r 

l l 7 U t. HU'J 14 i,; 
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Section 9.1.2 of the Contract details the energy pn< : Jr:q 
methodology as follows: 

Except as otherwise provided in section 9.1.1 hereof, tor 
each billing month beginning with the Contract In-Se.:-vice 
Date, the OF will receive electric energy payments based 
upon the Firm Energy Cost calculated on an hour-by-hour 
basis as follows: (I) the product of the average monthly 
inventory chargeout price of fuel burned at the Avoided 
Unit Reference Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided Unit Variable 
O&M, if applicable, for each hour that the Company would 
have had a unit with these characteristics operating; and 
(ii) during all other hours, the energy cost shall be 
equal to the As-Available Energy Cost. 

In 1991, when FPC entered into its contract with Lake, FPC's 
forecasts indicated that as-available energy prices would exceed 
firm energy prices throughout the entire term of the Contrdct. 
Based on these projections, prior to August 1994, FPC paid Lake 
firm energy payments for all energy delivered from the cogenerdtion 
facility. 

In 1994, FPC conducted an internal audit of its cog en~" r.1 t ion 
contracts. Because of falling coal, oil, and natural gas pr il·es, 
excess generation during low load conditions, and except i und l 
nuclear performance, FPC's modeling of the avoided unit indicat~cl 
that during certain hours, firm energy prices would be great f! r t h,ln 
as-available energy prices indicating that the avoided unit .,.,., •uld 
be cycled off in FPC's dispatch. FPC adjusted its payments to Lake 
and other cogenerators to reflect these changes in the operation of 
the avoided unit. This reduced the total energy payment to L.1h• 
and ultimately led to the pricing dispute. 

On July 21, 1994, f'PC filed a petition (Docket No. 940771-EQ) 
seeking a declaratory statement that Section 9.1.2 of the 
negotiated contract was consistent with then Rule 25-17.0832(4) (bl, 

.. ,. florida Administrative Code. This rule referenced avoided enerqy 
·payments for standard offer contracts, and was a basis for 
evaluating negotiated contracts. Several cogenerators, including 
Lake, filed motions to dismiss FPC's petition. fPC later amended 
its petition and asked the Conunission to determine whether it=" 
implementation of Section 9. 1. 2 was lawful under Section ~ l>h. o •, I , 
Florida Statutes, and consistent with Rule 25-17.0~32(4) (b), 
Flnrid~ Arlministrative Code. In Order No. PSC-95-0210-FOF-EQ, we 
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granted the motions to dismiss on the grounds that the Comm is:; 1, -r1 
did not have jurisdiction to adjudicate a dispute over a prov is i ',,, 
in a negotiated contract. However, the Order recognizPd t It•· 
Commission's continued responsibility for cost recovery revi·~w. 

Subsequent to the filing of FPC's petition in Docket No. 
940771-EQ, Lake and other QFs, filed lawsuits in the state cnurts 
for breach of contract. On January 23, 1996, the Fifth Judicial 
Circuit Court issued a Partial Summary Judgement for Lake in Case 
No. 94-2354-CA-01 regarding the energy pricing dispute. 

On November 25, 1996, FPC filed a Petition for Approval of d 

Settlement Agreement between FPC and Lake. The Settlement Agreement 
resolves all issues in the pending litigation. The modifications to 
the Contract pursuant to the Settlement Agreement have the 
following components: 

1 l A revised energy pricing methodology for future energy 
payments and settlement of a coal transportation issue. 

2) Restructuring of variable O&M and capacity payments. 

3) Reimbursement for the historic energy pricing dispute. 

4) Curtailment of energy during off-peak periods from 110 MW 
to 92 MW. 

5) A buy-out of the last three years and seven months of the 
Contract, resulting in a termination date of December J I, 
2009, rather than July 31, 2013. 

The cost for the buy-out will be paid to Lake in monthly 
payments from November, 1996 to December, 2008. On December 11, 
1996, FPC paid Lake $5,512,056 to reimburse the QF for the disputed 
portion of energy payments made during the period August 9, 1994 
through October 31, 1996. FPC requested that the Settlement 
Agreement be approved on an expedited basis, including confirmation 
that the Negotiated Contract between FPC and Lake, as modified by 
the Settlement Agreement, continues to qualify for cost recovery. 

fPC believes that the Settlement Agreement wi 11 result in 
approximately $26.6 million Net Present Value (NPV) in benefits rn 
its ratepayers through 2013. These benefits are ba~ed nrt " 
comparison of costs between Lake prevailing in the ldwsui.t dnd the 
modified Contract. 
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We approved the Petition for Expedited approval by a 3-2 vote 
at the June 24, 1997, agenda conference. At the July 1~, 1997, 
agenda conference, the Commission voted to reconsider its decision 
after being advised that one Commissioner voting with the majority 
had mistakenly voted to approve the agreement. 

The parties were directed to brief the issue ot t. t11! 

Commission's jurisdiction to deny cost recovery of any part of a 
civil court judgement concerning the terms of the contract. 

At the August 18, 1997, agenda conference, the i tern wd:.; 
deferred and the parties were directed to file supplemental briefs 
on the issues of 1) the "regulatory out" clause contained in the 
power purchase agreement and 2) the impact of the New York State 
Public Service Commission's decision that it had jurisdiction to 
interpret and clarify its approval of negotiated purchase powPr 
agreements (the Crossroads decision).The supplemental briets wer1~ 
filed on August 29, 1997. Lake also requested Oral Argument on 
this matter. Since interested persons may al~o~ays participate in 
the discussion of items scheduled for proposed agency action, this 
request is moot. 

II. TBI Dm,_., Ml'!'llll'l 

As discussed in the Case Background, the proposed Sel t l ••mt>:. • 
Agreement contains five modifications to FPC's and Lake':; ''Y t :;r 1 r.; 

contract. A discussion of each modification is contained l r 1 t ~ ... 

following sections. 

A. Revised Energy Pricing and Coal Transportation Agreement 

1. Reyised Energy Pricing 

Pursuant to Rule 25-17.0836, F.A.C., this Commission 
required to evaluate modifications to a negotiated contract aga.:. :·.,, ~ 
both the existing contract and the current value of the purcha.s.:.::.] 
uti lity• s avoided cost. The modified Contract requires Ft>C' s 
ratepayers to pay firm energy prices every hour that Lake generates 
electricity. In other words, the modified contract assumes the 
avoided unit will be available and fully dispatched 100 percent of 
the time. Obviously, no real unit operates in this manner. 
Furthermore, this would also presume that had FPC built the 
"avoided-unit", this Commission would want FPC to run the unit 
without regard for any changes in operating expenses. That woul~ 
not be an appropriate burden for FPC's ratepayers. FPC's modeling 
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of the avoided unit, which results in a mixture of firm and as­
available energy prices, more closely approximates actual avoided 
energy costs and is consistent with this Commission's order 
approving the existing contract. As with all avoided cost 
calculations, Section 9.1.2 of the Contract was constructed as a 
pricing proxy and was not intended to be fully representative of a 
real operable •bricks-and-mortar• generating unit. The goal of the 
contractual language was to ensure that, consistent with Section 
210 of PURPA and our cogeneration rules, FPC would not be put in a 
situation where it would be required to purchase energy at a cost 
greater than what it could either purchase elsewhere or generate 
itself. The revised energy pricing methodology, 100\ firm, will 
render this goal meaningless. 

2. Coal Transportation Agreement 

The firm energy price under the Settlement Agreement will be 
determined using the higher of the actual monthly inventory charge 
out price of coal at CR 1&2 or $1.76/MMBtu. This floor is based on 
the average price of coal at CR 1&2 in 1996 plus an $0.08/MMBtu 
adder. This adder was included to prevent a potential dispute 
between FPC and Lake similar to the one between FPC and Pasco 
regarding FPC's coal procurement and transportation actions. This 
is another example of how the proposed energy pricing methodology 
is not representative of avoided cost. Though the Settlement 
Agreement eliminates any potential for litigation concerning FPC's 
coal procurement actions, staff believes this was unnecessary. The 
Contract contains no provisions governing the modes of transporting 
fuel to the Reference Plant. Furthermore, FPC should take any and 
all actions which, legally, lowers the cost of providing 
electricity to its ratepayers such that cost is fair and reasonable 
as required by Section 366.03 Florida Statutes. Furthermore, this 
lower cost should be reflected in FPC' a calculation of avoided 
costs. 

B. Restructuring of Capacity Payments and Variable O&M 

The Settlement Agreement removes variable O&M expenses from 
the energy payment, and includes it in the capacity payment. The 
revised capacity payments, including the variable O&M amount, are 
approximately $12.1 million NPV less than capacity and variablP Of.M 
payments under the original contract. This provision of the 
Settlement Agreement is projected to reduce FPC's ratepayers cost 
liability in addition to providing a more stable revenue stream for 
Lake. However, the benefits of this provision of the Settlement 
Agreement do not outweigh the negative impact of the 100\ titm 
energy payment. 
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C. Historic Pricing Dispute 

The Settlement Agreement provides for FPC to pay Lake 
$5,512,056 as reimbursement, with interest, for the disputed energy 
payments during the period August 9, 1994 through October, 31, 
1996. FPC paid the settlement payment to Lake on December, 11, 
1996. However, at the February, 1997 hearing in Docket No. 970001-
EI, we voted to exclude this payment for recovery, because the 
costs at that time had not been approved for recovery. As 
discussed previously, we believe that FPC's modeling of the avoided 
unit, which results in a mixture of firm and as-available energy 
prices, more closely approximates actual avoided energy costs and 
is consistent with this Commission's order approving the existing 
contract. 

D. CUrtailment 

Lake has agreed to curtail energy deliveries from 110 MW to 92 
MW during the thirteen off-peak hours as defined by the Settlement 
Agreement. In addition, Lake will be treated as a Group A N.G. 
under FPC's Generation CUrtailment Plan a9 approved pursuant to 
Order No. PSC-95-1133-FOF-EQ, issued September 11, 1995. This 
provision will confer benefits to FPC in the form of increased 
flexibility during low load situations when generation exceeds load 
requirements as well as allowing FPC to replace the curtailed 
energy, if needed, at a lower system energy cost. 

FPC projects that this provision of the Settlement Agreement 
will result in a savings of approximately $2.4 Million NPV as 
compared to the existing contract. Existence of these savings 
further demonstrates that approving 100\ firm energy pricing will 
result in payments which exceed FPC's avoided energy cost. 
Furthermore, these savings are overstated as FPC has the authority 
to curtail Lake and other Cogenerators during those hours which the 
energy is not needed or when such purchases will result in negative 
avoided costs. According to Rule 25-17.086, Florida AdministrativP 
Code, a utility is relieved of its obligation to pur<"h.t:l•' 
electricity from a QF due to operational circumstances or when Buch 
purchases will result in costs greater than those which the utility 
would incur if it did not make such purchases. ::Jespite this 
authority, we recognize that a voluntary curtailment agreement 
could avoid litigation. 

E. ~ontract Buy-Out 

Lake and FPC have agreed to terminate the Contract three years 
and seven months earlier than originally proposed. In exchange fo1-
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• 
this provision, FPC will pay Lake monthly payments from 1996 
through 2008 totaling approximately $50.4 Million. Since thoo, 
current contract is greater than today• s avoided costs, this 
provision will allow FPC's ratepayers to purchase market priced 
power sooner. After the revised contract terminates, FPC will be 
able to obtain capacity and energy at a cost it believes will be 
less than the existing contract. FPC's cost projections for 
replacement capacity and energy are based on currently budgeted 
amounts for its Polk Unit. This methodology is appropriate, as the 
projections have a more defined basis and FPC's current projections 
indicate that the replacement capacity and energy will come from a 
similar type of combined-cycle technology. 

When compared to FPC's modeling of the avoided unit, which 
more closely approximates avoided energy cost, the buy-out portion 
of the Settlement Agreement is not cost effective. In fact, the 
Contract buy-out will actually result in approximately $1.2 Million 
NPV of additional costs to FPC's ratepayers. 

The savings/additional costs of each provision are summarized 
in the following table. The comparison is to the existing 
contract, assuming FPC's interpretation of the existing aqrP~m~nt 
is correct. 

NET SAVINGS OF FPC/LAD SE'lTLBMBNT AGRBl!MENT 
($Millions NPV) 

Component Savings 

Energy Pricing & Coal ($24. 9) 
Transportation Agreement 

Capacity and Variable O&M $12.1 

Historic Pricing Dispute ($5.3) 

Curtailment $2.4 

Buy-out ($1.2) 

TOTAL ($17.1) 
Nunwer• may not aaa aue to rou.naJ.ngJ 

II I. DECISION 

Approval of a newly negotiated contract is based on avoided 
cost as defined by the utility's next identified capacity add1tion. 
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However I in eva 1 uating contract modifications I "avoided cost" 
becomes the existing contract. In this case, approval of the 
original contract recognized that energy payments would be 
calculated using the parameters specified in the Contract and were 
not fixed. FPC's modeling of the avoided unit is consistent with 
this Commission's order approving the Contract and more closely 
approximates avoided cost. Energy payments under the modified 
contract reflect Lake's court position of 100\ firm energy, which 
clearly exceeds avoided cost. This revision, plus the remaining 
components of the Settlement Agreement, requires that FPC's 
ratepayers commit to pay approximately $17.1 million NPV over what 
they would pay under the Contract before the Settlement Agreement. 
We recognize the risks associated with litigation, however as 
discussed below, this Commission is not required, based vn a 
circuit court's decision, to approve recovery of OF payments that 
are in excess of a utility's avoided cost. 

A recent decision suggests that a state Commission's 
jurisdiction with respect to negotiated QF contracts is not as 
limited as this Commission has previously concluded. 

On November 29, 1996, the New York Public Service Commission 
(NYPSC) issued a declaratory ruling concerning a negotiated QF 
contract between Orange and Rockland Utilities and Crossroad::. 
Cogeneration, Inc. (Crossroads) . The specific question involved 
Orange and Rockland's obligation to purchase additional output from 
an expansion of the facility. Crossroads contended that the 
contract, which was approved in 1988, required Orange and Rockland 
to purchase the output. crossroads contended that the New York 
Commission did not have jurisdiction to adjudicate its claim, 
citing as authority Freebold Cogeoeratign AsSOciates. L.P. y. Board 
of Regulatory Commissioners, 44 F.Jd ll78 (3d Cir. 1995). 

In its decision granting the request for a declaratory ruling, 
the New York Commission stated: 

As was recently reaffirmed, it is within our authority to 
interpret our power purchase contract approvals, and that 
jurisdiction has been upheld by the courts. The 
precedents involving interpretation of past policies and 
approvals, and not the contract non-interference policy 
that Crossroads cites, control here. As a result, the 
approval of the original contract for the Crossroads site 
may be explained and interpreted, and O&R's petition may 
be construed as requesting that relief. 

Crossroads 
District Court, 

then filed a five count complaint in Federal 
seeking both contractual and antitrust damages. 
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• 
Crossroads alleged that the New York State Commission lacked 
subject matter jurisdiction. In an opinion issued June 30, 1997, 
the Court granted Orange and Rockland's Motion to Dismiss the 
complaint, finding, among other things, that Crossroads was 
collaterally estopped from asserting the jurisdictional issue in 
the Federal Court. The Court relied on the Restatement (2nd) of 
Judgements in assessing Crossroad's claim: 

When a court has rendered a judgement in a contested 
action, the judgement precludes the parties from 
litigating the question of the court's subject matter 
jurisdiction in subsequent litigation except if: 

(1) The subject matter of the action was so plainly 
beyond the court's jurisdiction that its entertaining the 
action was a manifest abuse of authority; or 

(2) Allowing the judgement to stand would substantially 
infringe the authority of another tribunal or agency of 
government; or 

(3) The judgement was rendered by a court lacking 
capability to make an adequately informed determination 
of a question concerning ita own jurisdiction and as a 
matter of procedural fairness the party seeking to avoid 
the judgement should have opportunity belatedly to attack 
the court's subject matter jurisdiction. 

Restatement (Second) of Judgements § 12 (1982) . Having 
carefully considered the arguments set forth by the 
parties in their briefs and at oral argument, the Court 
determines that none of the three above-mentioned 
exceptions applies to the jurisdictional determination 
made by the NYPSC. Accordingly, plaintiff is preluded 
from relitigating the issue of the NYPSC's subject matter 
jurisdiction in this, the second proceeding between these 
parties. 

The court found that none of these exceptions applied and dismissed 
Crossroads' complaint. 

We recognize that a finding that a OF is collaterally estopped 
from challenging a jurisdictional finding is not as compelling as 
a determination of the issue on a direct appeal. However, it is 
probative on the issue, especially given the Court's reliance on 
the exception stated in the Restatement 2d. We also not<> t h.1t 
Florida Power Corporation has recently filed this Opinion, and tiH• 
New York Commission's ruling as supplemental authority with the 
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Florida Supreme Court (Case No. 88,280) Panda-Kathleen, L.P .. v. 
Florida Power Corporation an4 Florida Public Seryice Commission. 
On September 19, 1997, the Court issued its decision affirming the 
Commission's order. A motion for rehearing is pending. 

The New York Commission seems to have drawn a distinction on 
the jurisdictional question not along the standard offer 
tariff/negotiated contract line. Rather, it asserts jurisdiction 
over matters addressing the interpretation and clarification of 
past policies and approvals and eschews jurisdiction to apply those 
interpretations and policies to disputed factual determination. 

Such a policy has significant application in this docket. 
Florida Power Corporation first asked this Commission to declare 
that FPC had properly calculated the energy payments due Lake 
pursuant to the contract. This determination is inextricably 
linked to what the Commission approved when it approved the 
contract. 

If as FPC contends, the contract contemplates that the 
"avoided unit" would cycle in FPC's system economic dispatch and if 
as we believe and FPC contends, the contract provides for the use 
of actual fuel prices and not projected fuel prices, then Lake's 
assertion in the circuit that it is entitled to firm energy 
payments 100\ of the time is suspect. If this assertion is 
suspect, then the "savings,. associated with the buy out are 
overstated. If the Commission does in fact have the jurisdiction 
to resolve the question of what was contemplated at the time of 
approval, the uncertainty of the outcome of the circuit court 
litigation would not be a factor in the decision to approve the buy 
out. 

In its supplemental brief filed August 29, 1997, fPC states: 

The Crossroads decision cited in florida Power's initial 
brief dated July 29, 1997 supports the position that 
Florida Power asserted in Docket No. 940771-EQ that the 
Commission had jurisdiction to determine the proper 
interpretation of section 9.1.2 of the cogeneration 
contracts it had previously approved for cost recovery. 
However, although Florida Power continues to believe that 
the Commission has such jurisdiction as a general matter, 
just as in Crossroads, given the Commission's decision 
in Order No. PSC-95-0210-fOf-EQ (Order 0210) issued in 
that docket, the doctrine of administrative finality 
precludes the Commission from now exercising that 
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jurisdiction under the facts and circumstances of this 
case. 

In essence, Florida Power Corporation argues that, given the 
Commission's previous determination that it would defer to the 
circuit court, the Commission cannot revisit that question in the 
guise of a cost recovery approval/disallowance. 

However, we are not, at this juncture, "revisitingu anything. 
What is before the Commission is a contract modification that we 
believe is based on an erroneous assumption. That is, that the 
cost effectiveness of the modification is based on the "litigation 
risku associated with a circuit court determination of the 
operating characteristics of the "avoided unit" in a manner not 
contemplated or intended when the contract was approved. If, as FPC 
suggests (and Crossroads supports), this Commission has the 
jurisdiction to interpret and clarify its approval, there is no 
"risk" associated with an erroneous circuit court interpretation. 
The modification/buy-out then is clearly not cost-effective when 
measured by the standard of Rule 25-17.0836, Florida Administrative 
Code. 

Other decisions of the New York Public Service Commission are 
illustrative of the Commission's continuing jurisdiction to 
interpret and clarify its approvals. For example, in Indeck-Yerkes 
Energy Service of Yonkers y. Consolidated Edison Co. of New York, 
1994 WL 62394 (S.D.N.Y.) ("Indeck-Xerkes''), the QF ("Indeck") had 
entered into a contract with the utility ("Con Ed"}, which was 
approved by the NYPSC on the basis of Indeck's representation that 
the cogeneration facility would be located at a certain "Fed~ r~l 
Plaza site." A dispute subsequently arose when Indeck wanted t ,, 

build the facility at a different site. The NYPSC issued an order 
"clarifying" that its prior order approving the Indeck-Con Ed 
contract was subject to the NYPSC's then-existing "site certain t y 
policy." In contract litigation before the U.S. District Court for 
the Southern District of New York, the Court granted summury 
judgment in favor of Con Ed, holding that the contract contemplated 
adherence to the NYPSC's contract approval conditions, which 
included, the Court held, the "site certainty policy" then 1n 
effer:t. 

Simi lady, in Be Niagara Mohawk Power 
(N.Y.P. S . C., March 26, 1996}, the utility, 
alleged that the QF, Lyonsdale Power L.P., 
level contemplated under their contract. 

Corp., 1996 WL 16141~ 

Niagara Mohawk ("NiMo"l 
had exceedPd the o11t p11t 

The New York p~;·· h•·ld 
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that its approval order for the Lyonsdale-NiMo contract required, 
by its own terms, "strict" compliance with the output limitation 
condition set forth in the order. 

We believe that all three New York determinations have a 
common and irrefutable similarity with the contract proposed for 
modification: All involve a question that turns on what was meant 
when the contract was approved, and not on the determination of 
disputed facts and the application of those facts to an unambiguous 
contract provision. In this docket, the resolution of the energy 
pricing issue, in so far as the cost-effectiveness of buy-out / 
modification is concerned, turns on what the contract meant at the 
time it was approved. No party has cited to any authority which 
suggests that this type determination is not within the 
Commission's jurisdiction. 

Public utilities, over which this Commission has rate setting 
authority, are required to provide adequate, reliable electric 
service at fair and reasonable rates. In the administration of 
cogeneration contracts, Chapter 366.051, Florida Statutes, states 
in part: 

In fixing rates for power purchased by public utilities 
from cogenerators or small power producers, the 
commission shall authorize a rate equal to the purchasing 
utility's full avoided costs. 

This Commission's rules are consistent with the guidelines se t 
out in the Florida Statutes and PURPA. Specifically, Rule 2 5-
17.0825, Florida Administrative Code states in part: 

As-available energy sold by a qualifying facility shall 
be purchased by the utility at a rate, in cents per 
kilowatt-hour, not to .. =••~ tbe gtili~'• avoided energy 
co•t. (Emphasis added) 
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Rule 25-17.0832(2) states in part that: 

Negotiated contracts will be considered prudent for cost 
recovery purposes if it is demonstrated by the utility 
that the purchase of firm capacity and energy from thf"' 
qua 1 i fying facility pursuant to the rates, terms, and 
other conditions of the contract can reasonably be 
expected to contribute towards deferral or avoidance of 
additional capacity construction or other capacity­
related costs by the purchasing utility at a cost to the 
utility's ratepayers Wbiab doea Dot ..a••d full avoid8d 
coat., giving consideration to the characteristics of the 
capacity and energy to be delivered by the qualifying 
facility under the contract. (Emphasis added) 

Rule 25-17.086 states that: 

Where purchases from a qualifying facility will impair 
the utility's ability to give adequate service Lu the 
rest of its customers or, due to ope rat ion a l 
circumstances, purchases from qualifying facilities wi l I 
r•ault in coata ezoeate~ ~ thoM which the utility 
would incur if it clicl aot -.Jc• auoh puE'Gha•••, '' 1 

otherwise place an undue burden on tht> •1t:' i.tv, Lh'-· 
utility shall be relieved of its obligation under Rule 
2~-11.082 to purchase electricity from a qualifying 
facility. (Emphasis added) 

The Commission's decision in Docket No. 940771-EQ, Order No. 
PSC-95-0210-FOF-EQ, specifically recognized these constraints. WP 
believe that where cost recovery review finds that a utility 1: ; 

requesting recovery of OF payments that exceed its full avoi<Jt_•d 
costs, those costs are subject to disallowance. 

When the Commission initially approves a negotiated contrd<~t, 
the determination of avoided costs is based on the uti 1 it y' s n•·x1 
identified capacity addition. At that point in time, the contra~t 
is eva 1 ua ted for cost recovery purposes in accordance with t ~""~ ~' 

above referenced rules. However, in evaluating cont r c.v f 
modifications, continued cost recovery is based on savings c omp.tr .. <J 
to the existing contract. 

Rule 25-17.036(6) requires that: 
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The modifications and concessions of the utility and 
developer shall be evaluated against both the eaiating 
coDtract &Dd the auz~t •alue o~ the purcha•ing 
utility'• avoided coat. (Emphasis added) 

Absent a modification, the utility's ratepayers remain 
pay costs as specified within the current contract. 
modifications which result in costs above the existing 
not appropriate for approval . 

obligated t<; 

'!'here for~, 
contract <l ro· 

. The result of the provisions of the Settlement Agreement is 
energy costs that are approximate! y $24. 9 mi 11 ion NPV greater t h,ctn 
what FPC is currently authorized to recover today. Approvinq t h•· 
Settlement Agreement is inconsistent with the requirements o! 
Sect ion 366.051, Florida Statutes, Section 210 of PURPA and t h 1:: 
Commission's Rules governing cost recovery of cogenerdt i rm 
contracts. 

We recognize the benefits of electricity produced by 
cogeneration and small power producers and the requirements tu 
purchase such power when available. However both the federal and 
state law limit the price to be paid for this type of power. To 
ensure that benefits remained with a utility's ratepayers, PURPA 
and the florida Statutes established that rates for the purchase ot 
power from Qfs shall not exceed a utility's avoided cost. Slwh 
assurance was necessary to avoid situations that would requi r~: -1 

ut i 1 i ty to purchase electricity from a Qf when in fact it t.:ou ld 
produce or purchase alternative power at a lower cost. 

The Settlement Agreement achieves benefits in the form o t 
curtailment savings and reduced capacity and variable O&M payment:;. 
However, compared to the more appropriate method of determining 
energy payments under the existing contract, the Settlement 
Agreement increases costs to FPC's ratepayers by approximdte 1 y 
$17.1 million NPV. Furthermore, contrary to Section 366.0'.!, 
Florida Statutes, Section 210 of PURPA, and this Commission':-; 
rules, approval of the Settlement Agreement commits FPC's 
ratepayers to costs in excess of current avoided energy costs. Fo1 
thP.se reasons, we find that the Settlement Agreement sho11ld tH· 
denied. 

IV. ADHJNIS'fM'IIVB '1]'N.JU 

Both Lake and FPC argue the doctrine of administrdtivP 
finality, although in slightly different contexts. Lake suqq•'st:-; 
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that Order No. 25668, Implementation of Ryles 25-17.080 through 2S-
17.091. Regarding Cogeneration and Small Power Production and the 
Florida Supreme Court's affi~tion in Florida Power & Light Co. v. 
Beard, 626 So. 2d 660 (Fla. 1993) of the Commission's actions, 
articulate a policy of not revisiting prior determinations with 
respect to QF contracts, except in certain limited situations. A 
decision by the Commission not to approve a contract modification 
which results in increases costs above what was contemplated at the 
time of the contract is not a "revisitation" of cost recovery of 
contract approval. Both cases cited by Lake (Freehold, supra and 
West Penn, supra) involve attempts by a utility and/or a state 
commission to change a contract based on changed circumstances. 
That is not the action taken by the Commission in this case. 

Florida Power suggests that, having determined this was a 
matter for civil court determination, the doctrine of 
administrative finality precludes the denial of cost recovery in a 
subsequent proceeding. This argument is compelling, but not 
applicable. Parties and others whose substantial interest5 are 
affected by the Commission's decisions, need to be able to rely on 
the finality of those decisions. However, in its brief, Florldd 
Power Corporation states: " ... Florida Power believed, and continues 
to believe, that the Commission did have jurisdiction to interpret 
this pricing provision". The New York Public Service Commission's 
determinations discussed in this order tend to support th1s 
posit ion. The circuit court has not yet ruled on the ultimate 
question. Further the action taken in this order is not a denial 
of cost recovery, but a determination that a proposed modification 
to a contract (which both parties recognize requires our approv<~ll 
is not cost-effective. 

V. EQUAL PROTBC'l'IOif 

Both Lake and FPC argue that the Commission's denial of this 
petit ion would be "arbitrary and capricious" and violative of 
Section 120.68(12) (b), Florida Statutes. That section provides for 
remand where agency action is inconsistent with prior decisions if 
nol ddequately explained by the agency. Both parties sugge:-;t t l1.rt 
the decision in Docket No. 961407-EO, Petition for Exped.iL•·d 
Approval of Settlement Agreement with Pasco Cogeo.. Ltd., to 
approve a contract modification requires an identical result in 
this docket. The two petitions are not so "5imilarly situiltPd" o~:; 

to compel approval of this petition. At least tour bd!i•':; 

distinguish the instant contract: 
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1. This settlement has additional rate impacts of 
approximately 50 cents per month per customer 
through the year 2009. 

2. This settlement has additional 
intergenerational equity impact, with the 
effect of the buy outs being cumulative. 

3. The decision rendered by the New York 
Commission with respect to the Crossroags 
contract, and the decision by the Federal 
District Court suggests that the Commission's 
jurisdiction in the area of 
clarifying/explaining/interpreting its 
contract approvals is not as limited as 
previously thought. Part of the rationale for 
approving the Pasco settlement was the risk 
associated with a civil court's interpretation 
of the contract. Having concluded, based in 
part on the subsequent opinion of the District 
Court that the "riskn does not exist, the two 
buy-outs are different. 

4. Less ratepayer savings are associated with 
this settlement than the ratepayer savings 
associated with the FPC/Pasco Settlement. As 
presented in these two cases, the Lake 
Settlement's ratepayer savings are $26. 6 M, 
whereas the Pasco Settlement's ratepayer 
savings are estimated to be $39.0 M. These 
results would be expected if the courts were 
to determine the pricing dispute in favor of 
the cogenerators rather than FPC. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that 
Power Corporation's Petition for Expedited Approval 
Settlement Agreement with Lake Cogen, Ltd. is denied. 
further 

Florida 
of the 

It i ~ 

ORDERED that the provisions of this Order, issued a:> pu.Jpu::;t'd 
a<:Jency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 2 5-22. 0 36, 
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Florida Administrative Code, is received by the Director, Division 
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the close of business on the date set forth 
in the "Notice of Further Proceedings or Judicial Review" attached 
hereto. It is further 

ORDERED that in the event this Order becomes tina 1, this 
Docket shall be closed. 

By ORDER of the Florida Public Service Commission this 14th 
day of November, 12i2· 

( S E A L ) 

RVE 

COMMISSIONER GARCIA DISSENTS. 

BAY6, Direc 
Division of Records an 

COMMISSIONER CLARK DISSENTS, as set forth below: 

r 
Reporting 

I dissent from the majority's decision because their basis for 
rejecting the settlement is flawed. The majority concludes thdt 
this Commission could reject for cost recovery a decision by the 
court hearing the dispute regarding section 9.1.2 of the contract 
between Florida Power Corporation (FPC) and Lake Cogen Ltd. Suci'. 
a rejection would essentially overrule our unanimous decision in 
Order No. PSC-95-0210-FOF-EQ, which the parties relied on in 
seeking the court's resolution to this contract dispute. Further, 
the majority's decision is arbitrary and capricious because, on the 
same material facts, the Commission approved a settlement dgreement 
between FPC and Pasco Cogen, Ltd., in Order No. PSC-97-0523-FOF-EQ, 
issued May 7, 1997. Finally, the majority decision has the ett ect 
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of undermining important policies established by the Commission tr1 

encourage cogeneration, policies which ultimately lead to benetits 
to ratepayers derived from increased competition in the wholesale 
generation segment of the industry. 

The facts in this case have their genesis in a dispute that 
a rose between the parties on June 18, 1994, when FPC notified 
numerous cogenerators connected to its system that FPC had reviewed 
the operational status of the avoided unit described in section 
9.1.2 of the contracts during minimum load conditions, and would be 
implementing section 9.1.2 in a way that resulted in the 
cogenerators being paid "as available" energy prices at those 
times, rather than "firm" energy prices at all hours. In order to 
clarify its interpretation of the section 9.1.2, FPC filed a 
petition for declaratory statement (Docket No. 940771-EQ) seeking 
a ruling from the Commission that FPC's interpretation wd~ 
consistent with the Commission's rules (subsequent to FPC filing 
its petition, Lake and other cogenerators filed lawsuits in thP 
state courts for breach of contract and declaratory judgement). 

In response to FPC's petition, the Commission issued Order No. 
PSC-95-0210-FOF-EQ, on February 15, 1995. The Commission's 
decision dismissing the petition recognized that the PURPA -- the 
law requiring electric utilities to purchase electricity offtred 
for sale by Qualifying Facilities (QF) -- does not explicitly grant 
the Commission the authority to resolve contract disputes betwe~n 
utilities and QFs. The Commission's decision also recognized the 
more limited role to be played by the Commission with resp~ct to 
negotiated contracts. The Commission has a rule on settling 
disputes in contract negotiations, but no provisions for resolving 
disputes once contracts have been executed and approved for cost 
recovery. The Conunission' s decision also recognized that the 
PURPA, and the Conunission' s and the Federal Energy Regulatory 
Commission's rules carve out a limited role for states in the 
regulation of the relationship between utilities and QFs. As Order 
No. PSC-97 -0210-E'OF-EQ states, "{t) hat limited role does not 
encompass continuing control over the fruits of the negotiation 
process once it has been successful and the contracts have been 
approved." The Commission's order also reviewed several court 
decisions in arriving at its decision. In response to these cases, 
the Commission stated that 

(t)he facts vary in these cases, but the generdl 
consens11s appears to be that under federal and state 
regulation of the relationship between uti 1 it ies and 
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cogenerators, state commissions should not genera 11 y 
resolve contractual disputes over the interpretation ot 
negotiated power purchase agreements once they have been 
established and approved for cost recovery. 

In dismissing the case, the Commission further stated t h.Jt 
"[w)e have made it clear that we will not revisit our cost recovery 
determinations absent a showing of fraud, misrepresentation or 
mistake .... " Statements such as those made in Order No. PSC-q'J-
0210-FOF-EQ sent a strong signal to the parties that the Comm iss 1 ,r, 
would not interfere in the ongoing contractual relationship betwe~n 
the parties. 

Si nee February 15, 1995, at which time the Commi s:-; 1 ''r1 
dismissed FPC's Petition, the parties have been engaged in 
litigation. It is fair to assume that FPC's and the cogenerator's 
behavior in the lawsuit has been materially influenced by the 
assumption that the Commission would not involve itself with 
interpretation of any contract terms. 

It is apparent that the direction of the Commission ds 
indicated by Order PSC-95-0210-FOF-EQ influenced other parties as 
well. Specifically, another cogenerator, Pasco Cogen, Ltd., 
followed a track similar to that followed by Lake with respect. t <) 

FPC. Pasco disputed FPC's determination that as-available energy 
payments were to be paid during certain off-peak hours rather than 
firm energy payments, filed a lawsuit against FPC, and subsequently 
settled with FPC on terms that are in all material respects 
identical to the terms of the instant settlement agreement. Th·· 
Commission approved the settlement agreement between FPC and Pascu. 
In its Order No. PSC-97-0523-FOF-EQ, the Commission reasoned that, 
given that contract disputes are a matter for civil courts to 
resolve, it " ... must test the appropriateness of a settlement Ill 
a contract dispute based on the possible outcomes of the cuur l 
decision and its potential impact on ratepayers.h The same basic 
fact pattern exists in both the Lake and Pasco cases, and a 
contrary decision here is, therefore, arbitrary and capricious. 

The majority relies on the notion that the Commission raul d 
reject the court's interpretation of the contract if it w~s 
inconsistent with the basis on which the Commission approved the 
cant ract for cost recovery. The rejection would take the form •) f 
denying cost recovery to FPC based on the court's interpretat i\>rl. 

The contract has a "regulatory out" provision, which means that it 
rPC is denied cost recovery by the Commission, it is not obligated 
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to make payments to Lake Cogen, Ltd. I agree that the Commission 
could deny cost recovery based on a subsequent contract 
interpretation if it was contrary to the basis on which the 
contract was originally approved, but that it not the case here. 
The Order originally approving the contract had no specifi~ 

amplification as to how the payments due under section 9.1.2 would 
be calculated, and when asked for clarification with respect to th•· 
ca leu lat ion in the Petition for Declaratory Statement, it Wd:j 

acknowledged that the dispute involved a contract interpretation, 
not a clarification of the basis on which the contract was approve~ 
for cost recovery. 

Finally, this argument goes against the very concerns that 
prompted the Commission to state in its Order implementing it:~ 

cogeneration rules {see Docket No. 910603-EQ) that it would not 
revisit its cost recovery dete~inations absent a showing of fraud, 
misrepresentation or mistake. This type of assurance was 
considered by the Commiss~on as necessary to encourage cogeneratiun 
in the electric utility industry. It was also important in 
bringing about negotiated cogeneration agreements, which were an•l 
continue to be viewed by the Commission as a superior arr.-1nqPm"r1r 
bet ... ·een a cogenerator and a utility over the standard offer. It 1 ~; 
important to note that it appears as though the Commission's 
policies have been successful in bringing about cogeneration and 1n 
fostering competition among suppliers of electric energy in the 
wholesale market to the benefit of Florida's electric uti 1 it y 
customers. 

In summary, the majority view in this docket has the ef feet 'd 
reversing an important decision on which these and other part 1 ·· : • 

have relied. It also has the e f feet of undermining Uw 
Commission's policies of encouraging competition in the wholesale 
generation segment of Florida's electric utility industry. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120. 569 ( 1), florida Statutes, to notify parties of dny 
administrative hearing or judicial review of Commission orders thdt 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrativP 
hearing or judicial review will be granted or result in the rel iPf 
sought. 

Mediation may be available on a 
mediation is conducted, it does not 
interested person's right to a hearing. 

case-by-case basis. If 
affect a substantially 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule 2 s-
22.029, Florida Administrative Code. Any person whose substantial 
interests are affected by the action proposed by this order may 
file a petition for a formal proceeding, as provided by Rule ~·,-

22.029(4), Florida Administrative Code, in the form provided by 
Rule 25-22.036(7) {a) and (f), Florida Administrative Code. This 
petition must be received by the Director, Division of Records ~n rl 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-
0850, by the close of business on December 5. 1997. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6), florida Administrative Code. 

Any objection or protest filed in this docket before t hf! 

issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within tr1e 
specified protest period. 

If this order becomes final and effective on the date 
described above, any party substantially affected may request 
i udicia 1 review by the Florida Supreme Court in the cas€' of rHl 

electric, gas or telephone utility or by the First Dist r j,·t 1'<>~11 t 

of Appeal in the case of a water or wastewater utility by til1ny u 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filinq 
1<'<' with the appropriate court. This filing must br~ c•Jmpl•·t , .. j 
within thirty (30) days of the effective date of this ur•i<-r, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. Tl~<~ 
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• 
notice of appeal must be in the form specified in Rule 9.9001••· 
florida Rules of Appellate Procedure. 




