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BEFORE THE FLORIDA PUBLIC SERVICE COM MlSSI()ﬁ’G .'! P‘-\.‘,,{"«‘ ‘P:

In re: Petiion for Expedited )
Approval of Seitlement Agreement ) Duocket No. 961477-EQ
with Lake Cogen, Lid. by Florida ) January 8, 1998

Power Corporation )
}

LAKE COGEN, LTD.'S RESPONSE TO
FLORIDA POWER CORPORATION'S
MOTION TO DISMISS

LLAKE COGEN, LTD., by and through its general partner. NCP LAKE POWER,
INC . (herematter collectively "Lake” or “Lake Cogen”) and pursuant to Rule 25 22 037,
Florida Administrative Code ("F.A.C. "), hereby files this response to Florida Power
Corporation’s ("FPC's") Motion to Dismiss Lake's Petition on Proposed Agency Action tihe

"Maonon to Dismiss”™) ankl in support thereof states:

BACKGROUND

l. On December 6, 1996, FPC and Lake Cogen entered into that certam
Scitlement Agreement and Amendment To Nepotiated Contract tor the Purchase of Fim
Capacity and Energy From a Qualifying Facility Between Lake Cogen, Lid. and Ionida

Power Corporation (the "Scitlement Agreement”™). NCP Lake is a wholly -owned subsilian ol

ACK

GPU International. Inc. The purpose of the Settlement Agreement was o setthe il disputes
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ATE Between Lake Cogen and FPC that are the subject of pending hitigation in the case sivled NCP
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o Lake Power, locorpurated. o Delaware corporation, as General Pitoer of Loke Cogen, Lwd
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approval of the Settlement Agreement for cost recovery purposes ¢ FPCs Pegnon ™)

2. NCP Lake Power, Inc. filed its petition 1o intervene in this docket on Maich o
1997, and Lake Cogen Lid. filed #ts petition to intervene tn this docket on March 11, 1997
Intervention was granted to Lake Cogen Ltd. by Commission Order No PSC 97 0648 POty
EQ and 10 NCP Lake Power, Inc. by Comnpussion Order Noo PSC 97 0044-1PC0O FOQ. bath
issued on dune 5, 1997,

3 On November 14, 1997, the Florida Public Service Commission
("Commission”} issued proposed agency action Order No. PSC-97-1437-FOF-EQ «the "PAA
Order™) in which the Commission gave notice of #s intent to deny FPC's petition 1oy appros il
of the Scttlement Agreement for cost recovery purposes,

4. On December 5, 1997, Lake Cogen timely filed o Petinon on Proposed Apgemoy
Action ¢“Lake’s Petition™) challenging both the factual underpinnings and the legil conctusions
of the PAA Order.

5. On December 15, 1997, FPC filed a Motion to Disnnss Lake's Petition
Pursuant ¢ Order No. PSC-97-1586-PCO-EQ, the Commuission granted Lake Cogen until
Januacy 9, 1998 o file a response to the Motion 1o Dismiss. For the reasons set torth helow
IFPC’s Motion to Dismiss is without merit and should be denied.

DISCUSSION

. In the Motion o Dismiss, FPC concedes, and Lake Cogen would igree, than the
Settlement Agreement “expired by itx own terms” on October 31, 1997 (Motion to Disnuss
at 3). However, FPC asserts that because the Settlement Agreement did not expire until afw

September 23, 1997, the date of the agenda conference during which the Commsission
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considered FFPC's Petition, the resulting PAA Order is valid.  FPC further asserts thay because
the Setdement Agreement is now terminated, any turther proceedings in this docket, including
Lake's Petition challenging the PAA Order, are moot.  (Motion 1o Dismiss al 3!

7. The caleulated -- but absurd -- implication of FPC's assertions s that the tactual
statements and conclusions contained in the PAA Order cannot be challenged o other wonds,
FIPC s asking the Commission to allow the proposed factual findings of the PAA Order o
hecome the equivalent of tinal agency action without providing for an admimstrative hearny
pursuant to Chapter 120, Florida Statutes. Specifically. in its request for sehiei, PC asks than
the Conumission issue an order "tinding the PAA Order to be final." Mohon to Disinss at 4
IFPCs request flies in the face of Chapter 120, the Commission’s rudes, the plun Linguayee of
the PAA Order uselt, and well-established Fiorida case law and must be demed  FPC has no
right 1o, and the Commission may not grant. a final order contaiming tactual tindines where no
hearing has been held and where such an order would adversely attect another entety o aike
Copreny

R Rule 25 22.029. F.A.C.. is the Commission’s rule concerning proposed apency
action proceedings. Rule 25-22.029, F.A.C., provides in pertinent part:

(l) At any time subsequent to the
initiation of a proceeding before the Conumission,

the Commission may give notice of proposed
ageney action. Proposed agency action shall be

"Lake Caogen does not disagree with the general proposition that the exparation ol the
Settloment Agreement aftected this proceeding. In fact, as stated in its Peution. Lake Cogen
believes that the expiration of the Settlement Agreement has rendered this entire procecdimy
moot. (Lake's Petition at 4). Accordingly. contemporaneous with the filing of this response
Lake Cogen s filing with the Commission a motion o dismiss this entire proceeding as et
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made upon a voie of the Commission, and may he
reflected in the form of an order or a notice of
intended action.

2) After agenda conference, the
Division of Records and Reporting shall 1ssue
written notice of the proposed apency action.
advising all parties of record that they have 21
days after issuance of the notice 1 which to tile a
request for a § 120.57 hearing.

* & ¥

(4) One whose substantial interests may
or will be affected by the Commission's propesed
action may file a petition for a § 120.57 hearing,
in the form provided by Rule 25-22.036.

(Emphasis supplied). Thus, Rule 25-22.029, F.A.C., clearly provides that a PAA (hdes
becomes etfective or tinal without an evidentiary hearing only it no such hearing is timely
requested.
v, The PAA Order itself cites Rule 25-22.029, F.A.C.. in clearly providing that
The action proposed herein is preluninary 1o

except as provided by Rule 25-22.029, Florida
Administrative Code.

PAA Order at 21 (emphasis supplied). Thus, FPC's Motion to Dismiss improperly ashs the
Commission e ignore both Rule 25-22.029, F A.C., and the clear language of the PAA
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Onder . and allow the "prelimimiey” action proposed e PAA Oder 1o becoane baad soihiow
first convening an evidentiary hearing pursuant to Chapter 120, Florida Statutes.
10, Morceover, FPC's assertion that any attempt by Lake Cogen to challenge the

PAA Order is moot effectively ignores nearly twenty years of Florida admimstraive cise law
In Florida Department of Transportation v, JJW.C, Co, Inc,. 396 So. 2d 778, 786-X7 ti-la
1st DCA 1981}, the First District Court of Appeal constdered the status of “proposed apency
action” taken by the Florida Department of Environmental Regulation ("DER™) in the form ol
a notice of intent to issue a permit, which, pursuant to applicable DER rules. would become
"final agency action” only if no hearing was timely requested by an appropriate party . T'he
Court in LW.C. stated that:

Clearly, there was no final agency action by DER

in this proceeding prior to [the filing of i) request

for hearing. [The filing of a] reguest for a hearing

commenced a de gove proceeding, which, as

previously indicated is intended "to formuliate final
agency action taken earlier and preliminarily "

Id. (quoting McDonald v, Depariment of Banking and Funnce, 346 So. 2d 569, 584 (bl 1wt

DCA 1977 In

FFIPSC 3:507, 510 (Fla. Pub. Serv. Comm'n 1994), the Comnussion relied on JJ W . O m

“Not surprisingly. FPC cites no cases or other precedent in support of 1ts Motion 1o
Phsnuss,

'DER’s "notice of iment” closely parallels the Commussion’s PAA Order Bowh e
preliminars agency actions which cannot becomie final or effective it a vahd petinon s tiled
withi the proscribed nime period



voncludime thit o "PAA order no longer has any effect when a de novo proceeding i~
required.”

1. Just as the petitioners in LW.C, were, Lake Cogen s entitled 1w i de pove
cvidentary hearing to attempt o change the Commission's mind with regard o the dispuied
fuctual stvements and conclusions contained in the PAA Order. See Couch Construgtion o,
lne. v, Department of Transportation, 361 So. 2d 172, 176 (Fla. st DCA 1978) tstatmy that
the Chapier 120, Florida Statutes, hearing requirements “are designed (o give atfected paiiies
an opportunity to change the agency's mind. ") In stark contrast, once Lake Cogen timely
requested an evidentiary hearing pursuant to Chapter 120, Florida Statutes. FPC was not
entitled to and otherwise has no cognizable legal right 10 have the wholly prelipisasy factual
hindigs of thie PAA Order become finsl - Accordingly, undess this entire proweedinge 1
dismissed as moot, Lake Cogen must be granted an opportunity o challenge the PAA Onder

WHEREFORE. Lake Cogen, Ltd. respecttully requests that the Commisaon issue an
order denying Florida Power Corporation's Motion to Dismiss Lake Cogen, Lid s Pettion on
Proposed Agency Action.

Respecttully submitted this_8th day of January, 1998,

ROBERT SCHEFIFEIL. W, I'T W\
Florida Bar No. 966721

LANDLERS & PARSONS. P A

310 W. College Avenue (Z1P 12301

Pust Office Box 271

Tallahassee. Florida 32312

Telephone (85 ox1 03]
Telecopier: (85(h 224 5598
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I HEREBY CERTIFY that a true copy of the foregoing has been furnsshed by U1 S

M.l or hand-detivery (*) on this 8th day of January, 1998 to the following:

Fames A MoGiee, Fisg

CHirce ol the Generad Counsel
tlonda Power Corporation
Post Office Box 14042

St. Petersburg. FL 33733-4042

Wm. Cochran Keating 1V, Esq.*
Florida Public Service Commission
2540 Shumard Oak Boulevard
Talliahassee. FFl. 323990850

Robert Scheftel Wright






