


provided no wholesale mariest data, GTE believes WoridCom may be the largest or second
largest provider of whoiesale capacily. Whatever its share of that market, WorildCom has
aggressively pursued wholesale supply arrangements as a means of indirectly serving
residential and small business customers. WoridCom's focus on the wholesale market
saves it significant advertising and promotion costs that would otherwise be passed on to
customers. GTE's experience as a contumer of long-distance service is that WoridCom
has been far more price-competitive than its large rivals, ATAT, MCI, and Sprint.
Moreover, WorldCom has committed to providing advanced features and capabilities to
its wholesale customars—festures that the other large interexchange carriers (IXCs) refuse
to provide to reseliers.! These sdvenced capabilities (9.0.. 800 service, AIN, frame relay)
are essential slements of the services that GTE and other carriers resell to business and
residential customers. Without access to them, GTE would be seriously hampered in the
marketplace.

The merger, if it is consummated, would predictably alter WorldCom's incentives

' GTE's experiences in tre resale market are not unique. For example, Bell
Atlantic's FCC Petition to Deny the Application of WorldCom included an affidavit from the
Company's Director of Business Product Marketing discussing the large long distance
incumbents’ refusal to provide Bell Atlantic Long Distance “the fe stures and facilities
necessary 1o provide service to large and medium-sized business customers.” Bell Atlantic
observed that the merger would make resale problems worse, as “WorldCom apparently
was in the process of beginning to develop these high-end business features.” (Bell
Atiantic's Petition to Deny the Application of WorldCom or, in the Altemative, to Impose
Conditions, Jan. 5, 1898 at 14 and App. B, Affidevit of Steven Au Buchon.) In its Petition
to Deny the merger application, TMB, ancther reseller, complained about MCI's
“treacherous and duplicitous business practices’ and that MC| had “heid back the
competitive products from TMB that the reselier needed to preserve its customer base.”
TMB notes that its experiencs “is that of many reseliers and other small businesses that
have contracted with MCL" (TMB's Petition to Deny, filed Jan. 5, 1988, at 2, 5.)
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and practices in the wholesale market. Rather than weicoming resellers as a distribution
channel, WoridCom will realize that increased sales through reseliers would diminish its
profits by cannibelizing MCT's lucrative retail cusiomer base. GTE, therefore, expects that
WorldCom will increase its wholesale rates, limit the range of advanced capabilities
offered to resellers and discontinue commitments to develop additional wholesale
capabilities. GTE certainly has » substantial inierest in preventing these unfavorable
consequences for the wholessle market in which it operstes. The Commission shoulo
share this interest, as most long-distance competition will develop first through resale
channels.

Status as a ressller or other purchaser (even just a potentigl purchaser) of slements
used to provide retall service is trested by the Commission as a patently sufficient

entitiement to intervention in proceedings that might affect the market for the service at

(1997) (granting intervention of American Communications Services of Jacksonville, inc.

(ACSI) as purchaser of BellS >uth service slements ACSI uses to, in turn, provide service
to its end users); Application ¢

of Pyblic Convenience and Necessity, 85 FPSC 241 (1985) (granting intervention to
Southland Systems, inc. based on its substantial interest as a reseiler of toll service);

& Tel. Post Divestiture WATS Service. 85 FPSC 197 (1985) (granting GTE Sprint
Communicstions Corporation’s intervention based on its interest as a “resale provider of



intervention to U.S. Dial Corporation on the basis that its substantial interests as a WATS

reseller “will be affected by the uitimate resolution of how intrastate WATS service will be
provided”); Southem Bell Tel. and Tel. Co. Petition to initiate Rulemaking re: Shared
Tenant Services, 85 FPSC 201 (allowing intervention of two possible future providers of

shared tenant services), inpact ¢
Service in Florida, 84 FPSC 18 (1984) (granting MC! intervention as an interexchange
carrier obtaining “a variety of services and facilities from Southem Bell"); Application of

97 (1984) (granting inervention to Florida Association of Concemed Telephone
Companies, Inc. (FACT) as WATS reseliers whose “substantial interests may be sffected

by a change or restructure of prices for WATS services” which might result from granting

AT&T's application);
Services, 83 FPSC 60 (1983) (granting intervention to Teltec as WATS raseller); General
Investigation into Local Exchange Tel. Pricing, 83 FPSC 26 (1983) (granting intervention
to FACT as resellers), ADDI)

Convenience and Necessity, 83 FPSC 162 (1983) (granting AT&T's intervention as “a
future provider of interexchangs telecommunications services and a subscriber in Florida

to access services"), Intrastn



FPSC 96 (1863) (granting intervention to Combined Network, Inc. as a potential future
provider of intrastate toll and consumer of access services in Florida). Just like the
intervenors in these cases, GTE has a substantial interest in the wholesale market
changes that may occur if the transfer of control under review takes place.

Allowing reseller intervention is just one aspect of the Commission's longstanding
praciice of granting intervention to customers of the petitioning or principal parties in a.!

manner of cases. These cases properly make no distinction based on the petitioning

intervenor's status as individual consumer, private corporation, or governmentsl entity.

FPSC 27 (1997) (granting Florida Attorney General's intervention on behalf of State of
Florida as significant purchaser of electricity from Florida Power Corp.); investigation of

*_Corp., 96 FPSC 5:561

(1996) (granting intervention to the Dunes Community Development District as a customer
of the utility); Appli 96 FPSC 4:291
{19986) (granting intervention to Citrus County as utility customer); Application of Southern
States Util., Inc. for incransed Water and Wastewater Rates. 93 FPSC 2:865 (1993)

{granting intervention to individual representing a condominium association), Application













Based on MCP's own past intervention requests, MCI cannot in good faith dispute
GTE's entitiement to intervene here. For instance, in Apolication of Centel Network

Telecommunication Services. 89-9 FPSC 284 (1989), MCI successfully argued that its
substantial interests would be affected because granting Centel Network Communications,
inc. a certificate would "have an adverse impact on the competitive interexchange market
as well as having an sffect on MCI's ability to offer telecommunications services in the

futuwre.” in this case--an event much more significant than certification of a competitor--
GTE claims the same interest. That is, the merger will have an adverse effect on the
competitive inlerexchange market as well as having an effect on GTE's ability to offer

telecommunications services in the future.
in other cases, MCI's interests were more narrowly asserted, but no less acceptable

to the Commission as a basis for intervention . $90, ¢.g.. Apolication of United Tel. Long

FPSC 124 (1987) (granting MC! intervention in procesding to certificate toll reseller, on the
basis of MCI's status as an interexchange carrier). US Sorint Comm. Co.'s Petition for

Policy. 87-11 FPSC 345 (1987) (granting

Tenant Services, 85 FPSC 309 (1885) (granting intervention on the basis of MCI's

argument that “since 'smart buildings’ ordinarily operate to concentrate the interexchange
traffic of unrelated customers, such action could affect the number and size of potential
customers for MCI's interexchange services®).
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indeed, the Commission has just as routinely granted intervenor status to
competitors as to consumers, even in cases that do not present nearly the depth or
breadth of issues that this merger application does. See. 0.9.. Petition by Subscribers of

and Windermare Exchange 96 FPSC 9:59 (1986) (granting intervention to Florida

interexchange Carriers Associat-on on the basis that its members’ substantial interests as

providers of interLATA service would be affected), Request for Aporoval of Special Service
c., 95 FPSC

478 (1985) (granting Pasco County’s intervention because its substantial interests as utility
provider would be adversely affected by Mad Hatter's proposed system duplication),

17742 (1887) (granting Metromedia Long Distance, Inc. leave to intervene based on its
status s an interexchange carier); Forbearance from Eamings Reoylation of AT&T, 1987
PUC Lexis 1089, Order No. 18507 (1887) (granting intervention of FACT “in that it appears
that the substantial interests of the meinbers of this association, who are minor

interexchange carriers, may be affected and may be subject to determination in this

Public Convenignce and Necessity. 86 FPSC 24 (1986) (Microtel intervention granted
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because of its substantial interest on “the impact of [AT&T's] proposal on firms competing
in the intrastate toll market and the pricing of [AT&T's] services"); Application of AT&T

85 FPSC 56 (1965) (GTE's substantial interests affected because of potential impact of
AT&T's proposal “on firms competing in the intrastate toll market and on competition in
general” and because “issues regarding the pricing of AT&T Communications’ services”

might have an sffect on GTE); Petition o
Convenience and Necessity, 84 FPSC 78 (1984) (granting AT&T s intervention because
of its IXC status);, Application of United States Trans Systems. inc. for a Cedificate of
Public Conveniance and Necessity, 83 FPSC 185 (1983) (granting Microtel Inc.'s
intervention becauss applicant's systsm “would be in competition with and duplicate the
services provided by Microtel,” an IXC), Application of Satellite Business Systems for a

0sgity, 83 FPSC 40 (1983) (granting Microtel's

intervention because proposed cerlificate holder would duplicate Microtel's services);

Rule 25-4.245(4), 83 FPSC 184 (1983) (granting intervention of IXCs NATA and Telcom

Plus on the basis of their status as competitors to the petitione ).

The Commission cannot, consistent with this wealth of precedent, deny GTE's
intervention as either a customer or a competitor. The fact that GTE is both makes its
intervention request that much stronger. GTE's participation in this proceeding will help
give this Commission a balanced and more realistic picture of the post-merger markets
than the Petitioners' vague, unsupported, and, as yet, unexamined claims of public
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benefit. GTE's intervention cannot, therefore, be summarily dismissed as “unnecessary,”
nor does WoridCom's assertion that “the merger will not affect existing customer

arrangements” undermine GTE's interest in this case. (Opposition at 2 n. 1.) Whether or
not WorldCom continues to honor its existing wholesale commitments with GTE is not the

issue prompting GTE's interest in this proceeding. GTE is primarily concerned-—-as this
Commission should be—about the Iang-term market effects of the proposed merger, which
wouid effectively sliminate competibon from WorldCom's maverick wholesaling operation.
The merger’s effect of curbing WoridCom's innovative behavior will, as noted, ultimately
harm retail long-distance consumers who will see higher prices and a reduced range of
competitive service options.

instead of having to prove--with facts and documentation—that the competitive
benefits of the proposed merger will outweigh its detriments, Petitioners would prefer that
this Commission merely acoept their platitude that the *dynamic reality of competition® will
forestall any anticompetitive effects. (Opposition at 2.) In fact, the reality of the long-
distance market is cooperative, rather than competitive, pricing. The FCC acknowledged

more than two years ago that AT&T, MCI, and Sprint may have been engaging in tacit

Red 3271, 3314-15 (1995)), and economic theory confirms that the long-distance market
is characterized by conditions supporting coordinated interaction. For example, Robert
Crandall and Leonard Waverman have conciuded that “[tjhe evidence presented
esiablishes the existence of conditions under which firms, even in the abscncs of a single

firm with ‘market power,’ or overt collusion, and even in the absence of any conscious
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74% of the national long distance market.

After hearing GTE's comments at the January 7 agenda, Commissioner Clark
indicated that inquisy into market concentration and related, Florida-specific issues might
be worthwhile: ‘| could foresee a situation where the FCC and Justice have no probiem
with [the merger], but it extremely concentrates a market in Florida, and it would be a
concem to us.” (Clark, Agenda Conf. Tr. 26.) This concem is well-founded, because STE
believes WorlidCom's presence here is even more significant than its relative national
standing.

Dividing the retaii market into customer segments reveals even greater cause for
concem. The Petitioners have not provided any market share data-—-by class of customer
or otherwise—but GTE believes they have particularly high market shares among medium
and lerge businesses. This factor compounds the market power problem.

Even the Petitioners acknowiedge, albeit obliquely, the obvious market
concentration issues raised by the merger. They dismiss these concermns, however, with
the claim that, “in the interexchange market, entry barriers are relatively low and new
competitors (including GTE itself) are constantly entering the market, offsetting any
transitory incresse in market concentration that may result fr-m the merger.” (Opposition
at 3.) But, as GTE has pointed out, the potential new entrants to which WorldCom alludes
wouki be aimost exciusively resellers, because the capital investment required to enter the
market as a facilities-based provider is very high. This fact alone rebuts Petitioners’
argument that post-merger market concentration will only be “transitory.”

in another exampie of a misieading argument, this time with regard to the local
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in an inadequate record 10 evaluste the public interest ramifications of the transaction. {d,
at 10. R is disingenuous of MCI to now suggest that its own transaction should proceed
without the banefits of discovery, an evidentiary hearing, or the participation of customer-
competitors such as GTE. ¥ & regulator considering a combination of potential competitors
should, in MCI's view, grant the opportunity for a full hearing, then certainly the same
spplies to this even larger merger of actual competitors.

At the agenda and in this Reply, GTE has demonstrated the value of its perspective
in these proceedings and the importance of looking critically at the vague and thoroughly
unsupported “public interest considerations® in the Petitioners’ application. Indeed,
Chairman Johneon cbeerved that GTE's comments at the agenda had prompted her to
consider mare closely the potential effects of the proposed merger. (Agenda Conf. Tr. at
35-38, 49.) GTE's continued participation will assure that the effects of the merger are
fully understood, and, if necessary, addressed by th's Commission. Certainly, it is befter
to consider and address the polentially anticompetitive effects of the merger now than to
try 1o “fix” markets later.

As noted, GTE's interest in these proceedings is patently “substantial.” In fact, it
is hard to imagine a more substantial interest than preservation of the kind of fair market
conditions that will give GTE and other reseliers a fighting chance--and consumers a
reasonable range of competitive choices. GTE urges this Commission to join other state
Commissions—inciuding those in North Carolina, Oklahoma, West Virginia, and Colorado--
that have recognized GTE's substantial interest in the merger review proceedings and
granted GTE intervenor status. The Colorado Public Utilities Commission noted, for
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instance, that its proceeding “shall be focused on whether the transfer of control of MCI
to WorldCom is in the public interest and whether GTE's allegations that there are
significant anti-competitive consequences o an approval of the transfer are meritorious.”

Comm, Corp. to WorldCom, inc., Decision No. C97-1388, Docket No. 87A-494T (Dec. 17,

1997).

If it is to fulfill its mandute 10 protect the public interest, this Commission should,
likewise, investigate the issues GTE has raised with regard to the proposed transfer of
control. As Commissioner Deason observed, the merger “couid be a winfwin, who knows *
(Agenda Cond. Tr. 37 [emphasis added).) That is precisely the point. The Commission
cannot know whether the merger will further the public interest if it declines (o review the
proposed transaction; it shouki not be comfortable with & "who knows™ resolution.
Certainly, the Commission can do no meaningful public interest assessment on the basis
of the application alone, which is nothing more than a letter, devoid of any data that wouid
enable even the most superficial evaluation of the transaction. GTE can provide--and,
indeed, already has provided—vaiuable input in directing the Commission toward areas of
potential concemn.

N. Petitioners Have Offered No Proper
Grounds to Deny GTE's Intervention

As discussed, the Petitioners’ Opposition does not effectively counter GTE's
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showing of substantial interest and, in fact, avoids even discussing the core question of
substantial interest. Rather than addressing the test for entitlement to intervene,
Petitioners ask the Commission to deny GTE's intervention because it is “unnecessary,”
it will “"unreasonably broaden the scope of the Commission’'s consideration of the proposed
transaction®, (Opposition at 1) and it will “impede and delay” the proposed transaction
(Opposition at 3). These are not, of course, legitimate reasons for denying an intervention.
There is no “necessity” criterion in e intervention rule; the requirement is, rather, the
existence of a subsiantial interest. That interest, as shown above, is evident in GTE's
status as a large customer of WoridCom and also as a competitor in the long distance
market.

Nor does the Commission's evaluation of an intervention petition properly include
speculation about what course the proceeding might take if the intervention is granted.
Here in Florida, matters concerning the scope of a proceeding are resolved in the initial
stages of a case, when specific issues are identified for resolution in the proceeding. The
prehearing officer has the authority to eliminate matters he or she believes 1o be outside
the scope of the docket, and to keep the subsequent case presentations narrowly focussed
on the officially designated issues. If Petitioners believe that GTEL is attempting to present
inappropriate matters for the Commissinn's consideration, then that dispute is properly
addressed at the time of issues identification—not in the context of an intervention petition.

Likewise, this is not the time 1o consider Petitioners’ speculation about the nature
of discovery GTE might file once it is granted intervention. Any discovery disputes will be

handied as they aiways are-that is, after the discovery is served and through the
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customary motions and orders. And Petitioners’ overblown fears of disclosure of their
confidential information can be addressed in the rowtine manner--with protective
agreements and appropriate Commission orders.

Finally, Petitioners’ claims that GTE is merely trying to delay or impede the merger
are unsupported and unirue. GTE understands the need for reasonably quick review of
corporate transactions. However, in this case, expedition should not be an end in itself,
causing the Commission to forego any substantive assessment of the merger. GTE urges
this Commission 1o disregard, as have other Commissions, Petitioners’ claim that anything
less than an expedited state proceeding would delay the closing of the proposed
transaction. it is certain that this merger will be subject to review by other Commissions
around the country, some of which have aiready initiated proceedings. Furthermore, the
transaction is sure to receive close scrutiny from the U.S. Justice Department and the
FCC, where, as noted, it has been opposed by consumer interests and others. Indeed,
the Petitioners themselves have acknowiedged that they do not expect federal review of
the transaction to conclude before May 1998. (Transcript of Staff Conference, North
Carolina Utils. Comm'n, Dec. 22, 1887, at 12.) Thus, while GTE's participation in this
proceeding would heip prevent this Commission from rushing to judgment on a $35 billion
merger of direct competitors, it would not unduly delay closing of the proposed merger.

The Petitioners have given the Commission no legitimate, legally valid reason to
deny GTE's intervention. They have not effectively rebutted GTE's rationale for

participating in this proceeding, and have, in fact, all but ignored GTE's primary interest
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as a WorldCom customer. Under the circumstances, the Commission ic abliged to grant
GTE's intervention.

M. The Commission Can and Should Address
the Public interest Concermns GTE Has Ralsed

Although Petitioners’ claims that GTE will unreasonably expand the scope of tis
case are not germane to an evaluation of GTE's intervention request, they do deserve
comment, f only because they are 80 ill-founded.

Petitioners wouid have the Commission believe that it is constrained by Florida
Statutes section 364.33 to a "narrow scope” of review of the merger, (Opposition at 2),
such that GTE's public interest concerns about the merger’s threat to compeltition are
‘immaterial’ to this case. Petitioners’ view of the Commission's discretion in this
proceeding has no foundation in the law. There is nothing in section 364.33 or elsewhere
that restricts the range of issues the Commission can consider in evaluaii.g 8 transfer of
control. it is incredible to suggest that matters such as prices, service offerings, and the
development of effectively competitive markets are not proper concems for this
Commission. Thess are precisely the kinds of things at the heart of the agency's mission,
and that it hes siways considered in all manner of procesuings. There is no reason 10
ighore these public interest considerations now just because they arise in the context of
a merger review.

Past Commission decisions confirm that the issues GTE has raised are, in fact,

relevant to the agency’s merger assessments. For instance, the Commission last year
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in any case, there are many reasons why the public interest evaiuation of this
transaction shculd be desper then those the Commission may have done in the past. Most
obviously, this merger is not likely to be matched in size and scope anytime soon. This
$38 billion transaction has been described as the largest merger in U.S. history--not just
the largest telecommunications merger. Further, it is a combination of direct, actual
competitors. It will remove a competitor in both the local and long-distance markets. As
expiained above (end in consumer filings before the FCC), this aspect has more urgent
public interest implications than transactions involving just potentisl competitors.

Moreover, this is the first major merger to come before the Commission since
adoption of the Telecommunications Act of 1986 (Act). That Act, like the 1995 revisions
10 Chapter 384 in Florida, casts the Commission in the role of facilitator of competition,
rather than direct reguisior. As FCC Chairman Kennard has aptly recognized, both federal
and state reguisiors have “‘reached the end of the beginning or our journey from monopoly
regulation to competition.” (Kennard remarks at Nov. 1897 NARUC meeting, cited in
Warren's Cable Reguistion Monitor, Nov. 17, 1997.) In this new era, the Commission is
charged with ensuring that market conditions encourage competition and greater
consumer welfare. This mandate is made explicit in Fiorida law.

The Legisiature further finds that the transition from the monopoly provision

of local exchange service to the competitive provision thereof will require

appropriate reguistory oversight to protect consumers and provide for the

development of fair and effective competition. ...
Fla. Stat., Section 384.01(3).
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Johnson noted, present FCC Chairman Kennard has reiterated former Chairman Hundt's
views sbout the need for active state involvement in substantive merger reviews. (Agenda
Conf. Tr. 21-22, 25 ("Chairman Hundt was begging for heip....these things are coming fast
and furious and we need more input from the states.”))

in any event, this Commission has never been bashful about taking the lead on
difficult or complicated issuse--issues on which other siates have deferred to the FCC. So
it is difficuit to understand how the Commission could cradibly rely on federal agencies to
protect Florida's interests in this case, especially when other (in some cases, less pro-
active) state commissions are forging ahead with their own merger review proceedings.
Director of Communications D'Haeseleer's concern about the Commission's “national
image” in this case is, GTE believes, well-founded. (D’Haeseleer, Agenda Conf, Tr. 48.)°

¢ Noting the magnitude of the merger, Mr. D'Haeseleer would have preferred to
take the recommendation back to review it to "see if there is another alternative to these
simple little tests we made.” (Agenda Conf. Tr. 48.)

25






]

CERTIFICATE OF SERVICE
| HEREBY CERTIFY that copies of the Reply of GTE Corporation and GTE

Communications Corporation to Opposition of WorldCom, inc. and MCI Communications
Corporation to Motion 10 intervens in Docket No. 871604-TP were sent via ovemight
delivery on January 23, 1998, to the parties on the attached list.

L 4

Kimberly Caswell



Martha Brown, Staff Counsel

Florida Public Servica Commission

2540 Shumard Osk Boulevard
Tailahassee, FL 32399-0850

Charles J. Beck

Office of Public Counsel

11t W. Madison St., Room 812
Tallahassee, FL 32399-1400





