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January 12, 1998 

Ka. Blanco Bayo, Director 
Division of Recorda and Reporting 
Florida Public S.rvice Coaaission 
Betty Easley Conference Center 
2540 Shuaard Oak Boulevard 
Tallahassee, Florida 32399-0850 
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-.r YO: 
P.O. lOX 100111 
TN...LAH• •m n. UJOZ.oHe~ 

Ro: Application tor certificate to provido altornativo 
local exchan9e telaco .. unicationa aervice by 
Bellsouth ~~ 
Oock6t No . .-..x 

Dear Ka. Bayo: 

Enclosed for filin9 please tin.d an orig1nal and fifteen copiea 
of the Raeponae to Motion to Di••i•• Petitio1 Piled by TiRe warner 
AxS of Florida, L.P. for the above-reterented docket. You will 
also find a copy ot this letter eno loaod. FleAae data-stamp this 

~PY to indicate that tho original was fil~l and return a co~y to 

I ••· 

Ar? - --f.rGe 
It you have any queationa regarding thi• aatter, pleaae teal 
to contact ••· Then~ you t or your aaaiatanca in prooeaain9 
tiling. ~n.~hle 

~ 
CTR 

Respec tfully, 

~ 
Lr 
Ll 

~ 
.s;_ Barbara D. Auger 

C' ~A/kab 

y,t• 

0111 

- Enclosure: As noted 

cc : All Parties ot Record (wjencloauro) 
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BUOU TilE FLORIDA PUBUC SERVICE em MISSJON 

IN RE: Applic:IUoa for""' tiflcale to 
provide alacmltiw local cwrhqe 
lelecommuDic:ati .-vice by 
Belbouth BSE.. IDe. 

OoQct No. 971056-TX 

FUod: Jm.wy 28, 1998 

USPONU TO MonON TO DISMISS P&miON 
mp BY TJMij WABNJB Ad or PLORJDA. LP. 

~.11MB WARNER A:IS OP FLORIDA, L.P ~by llld t.brouah Ulldc:rlipod OOWIId. 

p.n.11111 to RuM 21-106..204, Florida ~ Code. hereby fila this Re.ponoe to Applicant 

BEJ..l.SOt.'TR, BSE, INC.'sMoclaa to Dillllia IIIII SupponiQa Mt:moraodum of Law, ud reque1ta 

the IIIDC be DENIED. Ia IUppOCt thereof, llltervenor ... 

I. l.nl«wnor''•..,.wc!eJ 1ture1ta-tf!Cc:ced by the sra-adna of a IJoeole 10 Bdbcl'dH, 

BSB, Inc , In that: 

(a) Grlntbw Bell1outh Ul allemllivo local ~-e wrler (" AJ....EC"') ~ will reduce 

rllher tlwl ina-• • ••,ldklon &me~q~local ~ 1111 rbta, oontraty 10 the lntenl of both 

Olapcer 364, Florida SWul.c:t llld the TelecociW•"nkatio' .. Aa of 1996, 47 U.S.C. § 251, et 

aeq. ( 1996) (the .. ACI"). 

(b) Tbe AI:! "provvde(a] for a pro-compdllive, dcn!:WalorY n11Joaal poliey 11-amewoft 

d eq•'Cd co...,..., t1iipidly prMI.e teetor dcploymcD ofadvaocod tdocommunlca.tio and 

lnfomwioa tec:bnolotlloa and ICIMcca to all AmcricUis by openlns all teloc:omrnunicatio 

marlau to 00114*irinn • H.R. Coo£ Rep. No. 104-4S8, (19516). lfBdliOUth BS£ II alloMd 

to :eadl BeiiiOUth'a ICrvicea in Bellaoulh'a tcrritol')', not only would compdilon be 

1 
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&om beftdittills ftllCII uy lower pricellhal "'!O!Ipcdliol· does bring. Under the IUhdory 

eebeme c:realed by the At:t. u Bdlloutll lowwl itt RC rile in r espoute to cocnpcdtive 

sx-na. u:b u o•rc•itim !tom ALEC'• utiQa tholr own r.cilina or unbundled net'WOflc 

elemeott,. all OdlOIIItl1 In the ICt'Yico catCIOfY benefit &om 1owa'ed ratee. JUvina a 

BeiiiOUth ALEC, however, would relieve BeiiJouth of any incentive to ever lower rates, 

COCJtrUy 10 the Act llld chapt• 364, florida Statu~ee. 

(c). Tbe • M••W._.. oll.alerYaxlt- l&cced by my Cocrvnlnion action Jl'&lllin8 

Belleoutb or itt •fti!llfet a certificate u an ALEC provider lhll a1lowl Bdleouth to 

cireumYeot requiremeaU of' tbo Act. lmerYeDor Ia batmecl by beiDa dCIIied tbo riaht to 

dl'ectMiy COli !pete by - of' raaJe and ia illlmed by uy ICCioa whid! aJiowl BdJ101.1th 

to c:irwmYeal itt obtiptiOIII Wider the Act. lllteMmor ia batmecl by being arbjec:t to 

compotkloo ti'om 1 BcllloWl ~ providinB ee.Mce In BeiiiOI.Ith territory but not roquircd 

to comply with the obliptlont of an inoun&.."'lt local exdJan,gc c:&rricr under the Act. 

2. Jnra \oUIOr Ills •••• to requaaa formalt..,q UDder Fla. Sw. f 120.57 and RuJo 

25-22.039, Florida A•luinimllive Code. u expleinod more 1Wiy ill tbo Supportlna Memorandum of 

law, attal:bod bereco. 

1 
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INTERVENOR'S SUPPORTING MEMO RAND I M OF LAW 

Ala tlnebold manet, tbo que~tioo of whether lnletvenor ll&ll ll&ndlna to ln1erven.~ln thit 

aetlon le aoverned by the biJ*tlte I&&Ddard eec fOC'Ib Ia Aarim Cbanlral Co y DQls pC l!m 'I 

Bcsutetjm <406So.2d471(F1&.2dDCA 1981). UnderAadgo apenooblu•Mi"IIOial-

In licensure pro "'*''•• if bo c:an lbow: 

(I) thlt bewill.ar~ ill ftd wtlidl it of••ft!eMal lnureedivy to tnltJe bim to 

a IOCIJoa 120.57 beu ... ud (2) thlt bil •""'anti'' iliurY Ia of a type Of 111ture 

wtJida tho ptCl :•
5 

• is d 'J:•d to proc.ca. 

Aarlco Qwnjql Co., 406 So. 2d ll 412. llltetYenor mee11 tho injury In fac:l AIQIIiraDeot. By 

u.nder tbo Act l.brouab the IIJe oCan eftjljate u an MALI!C," cc••VCI!ioo amooa local "'""'oae 

provickn Is • ..,.,,,.ltDy I .S Tho e&ct of dimin41JOd con!pl!lirion In tho local ox.cbanae muU« 

il to keep ~UIIW\b'tllllrtcll!w'e blah and reduce potential revenues to compcdnJ 101:&1 cxchaoao 

providen, aiCb u Intervenor. Tbua, 1nterva1or will IUft~; a very raJ OCOCIOIIIic harm by UCCIIIIW'C 

ofBdltoulh BSB. 

The MCONI pll1 of the Aaz:igp •anding tat require~ tJ ll tho UVwy complained of be wore 

type or nature w'bk:b the pc oeodlna b decianed to protect." 6arico Cb«mk;t' Co., 406 So. 2d 11 

482. Tbb lCil is ao&lelf«P'•MIOfY e.d require~ fiutber explil atioft. Ill I i&tCir cue. Root Rlroo 

Maul!)logp too x Pcpr pCB•nma & finanm stt So 2d t060 (Fla. t• DCA 1987). tbo F'nt 

I>isttiet Coun or Appall ellborltcd upon tbe leCOIId requltaDCIII ol the Aad&:o tat: 

io lioenllna Olptii~ JliO :•I 1J I dlim ofltllldbw by third .,.,U. bued eolcly 
upon CIOOrlOnic inccnlt II not arMcjmt ~tho p& iililttina orJlcoMina IWUtO itlelf 

COIIIII!IIIpW•""' tideras.loo ofiUCb ~. 

Bpca RltcrJ MI!!'Aiogp loo • 'II So. 2d ll I 064. Tbb Is eometimel re{omld 10 u tho "z.ooc or 
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~telL Se 'I Bose bon M•mlcr•m too. ua; Slwod S ;a.0 try; y Qt# o{Hcehb 

competitive 0001~ ...... ill the tjc.ern!'W deterrniaatioc. 

La this cue. the rdcvulllllule, dwper 364, Fla. SUd.. dcllty COCJI.,.,,,u tho conslda'a1ion 

or oompccltive ialerelu Ia the cletermltlatiol wbetber to lloealo ALEC'a. The IWIIto provide~: 

• • • 
(b) Enron• '*"ididrn tbrouab Bexibk! rqp•1etcwy aee• ,, arnorw providen 
oltelooo •• •irA~ ~ieee . .. 
(d) Prtrt1"' ' 'f"ll11i''Y' by encourqina new CIJltaDtl iato te&ecommu.fticad 
matkeu • . • 
(f) Elimineto 1ttf ruleiii'I/J/01 "''''ttioN which will deUy 01 impair tho tmllition to 
oompetitioo. 
(B) ENure tbal all providen of tclocommunlCIIioOJ aorvicoaaro treated lklrty, by 
II"'J"U'Uine amls•JIIIIIdiM bebaylor and ellmlnatl~ unnoc:euary regulatory restraint. 
{h) Roc:oplz.o tho c:onllnulna omeraeoeo or &.Jll.:npcsithoo •cleco!lll!!!mir.a•iw 
C!l1)1lll!lQlC! •••• 

Fla. Sw. § 364.01{4) {1997) (m¢o.P•Iddod). Thw, UDder cba ptet 364, dearly tho Commiaion 

mwt COOJider oompelitiYe economic intereu Ia c!oddirw wbetl er to licenle Bdltou\11 BSE u an 

Congroaa llltencled to lac:reato ~ u a w!lolo In the telocommunlcatlonl lnduatry, • 

Wc11cm PCSD Com y. Em!tcrritiXW 1pnjnp Alltbprjty of City & CoumY oCSanta Fe. 9S7 P. 

Supp. 1230 {D.N.M. 1997), u well u to COller compeddoa In tho provlalon or local achanao 

tcMcu. :a.JjTE S9gh, loo. y. Mmie" 957 P. Supp.IOO(D. VL 1997). Aqm! HR. Rep. No. 
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104-4SI (19!16) (Ibe Aa "pnMdc(a) ilr a pro c "'41C'icive.. ~ oarloNI policy I'Ta.alcwcwt 

6esip!d to IC: Ill lle r.pdly prMu IIC:tOr ~ o/ ectvuced telcc ~ W 

lnConnadon technoloa* ..S ..W.10 Ill A.ll*ic&nl by opa•w.u ccloc'C'n\an•katloal mutcts 

to competitloo. "). Tile fedenl Act, oouplod whb cbapur 364, dellty deecribe a ZIOGO oflnterat 

which is delianed 10 pro«ea competitOI'I ot Bellaouth Uld 10 Coller oompedtioa lmODi loW 

CICChange providen. To reb~ to allow lnterYencJI" to plltidplte in thla proceedlna would have the 

Wlloward IUUit of~ Bellaoulh 10 1hwwt the~ of federal Uld JWe law without any 

~ oppatltloo &nl)' 1111 ....... n IIIII Coi+• oouJd oot blw l.weedec! 1UCb 111 

aoomaloua rau1t. 

If the CommiaioD Is 10 Dllb Ill informed llld ~ c'ocit!lon .. to wbetber to 8t'll1l 

Bellsouth BS£ 111 AL£C oertifkae, all eYideaco wblch beet upon the COfllinwt proviJioo o( 

tompetitlvo loc.l Clltcblftae eemce lnUJI be consider..d. ThuJ, Intervenor' a pat1Jdpatlon in this 

proc:eodJna Ia '**"'Y 10~ tllllfcl*wra'• and c~· r ... pocdvo pu~ In l'bttonl\jl 

competition ICIOIIi local •dvtnae proYiden. 
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WHERJ!PORB, lmeMDor rcquats that Belllouth, BSB'a Moti01 o DiJmiJa Petition Filed 

by Time Warnt:c AxS ofFJorida. L.P., be DBNIBD. 

RBSPECTFULL Y SUBMITJED, thb cl[ day of 1111.111)', 1998, 

' 

Fla. Bu'No. 146594 
BARBARA D. AUGER. BSQ. 
Fla. 8u' No. 946400 
Pennlnaton. Moore. Wi!ld"'IOI, Bell cl 
Dunbar, P.A. 
Poll ot!lcl aox 1 009S 
Te!Jebe.._, Fla. 32302-2095 
(ISO) 222--3533 
ATTORNBYSFOR~VENOR 
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IIIEREBY CERTIFY that a uuo llld correct copy ot !he~ bu been laVed by U.S. 

Mall on ~clayof1amwy, 1998, to tbo followina pettielofreoord: 

Martha BJ'OWII, StafF Attorney 
DiviJion ofLepl Servioea 
Florida Public SeMoa Comm. 
2540 S.t..tmart OM Boulewn1 
Gunter Bu!ldln& Room 216 
Tallahwoe, Florida 32399~50 

Joseph A McGiolh1in 
Yield Gonion Kau1inan 
117 S. Gadldea Suoct 
T•ll•hmee Florida 32301 • 
CoUilld f« FlOrida Competitlve Carrier& 
Associ•tion 

JUchard D. Melton 
Hoppina. Green. S&ms & Smith 
Post Oftl.ce Box 6526 
Tallth""''\ Florida 32314 
Counsel for MCl Telec:on:ununicallont Corp. 

Roba1 G. BeAtty llld Nanc:y B. White 
c/o Nancy H. SUN 
I SO S. Monroe Streec, Suite 400 
TalJahwoe, Florrlda 32301 
CoW1Id for BeliiSouth T elecomtmmie&tlooa, 
Inc. 

Kenneth A. Ho.flhwl, Esq. 
Rullcdge. ~ Underwood. 
Purnell & Hofftnan, P.A. 
POit Office Box SS I 
Tallahassee. Florida 32302 
eom eor Telqlon Communlc:atio111 Group, 
Inc. 

7 

1bomu K. Bond 
MCJ Telec:ommunk:atl C«p. 
780 1olmaon Feny Road 
Suit 700 
A.tlantl, Oeorala 30342 

Mlchael McR.Ic, Elq. 
Teleport CornmunicatloCI Group, lne. 
2 Ll&yctte Centn 
I m Twenty Flnt Street, N. W. 
Suite 400 
Wubl"iioo, DC 20036 

Carolyn Marek 
Tuno WII'Dllr Comrnunk&llom 
POJt Office Box 210706 
SNhville. T~37221 

MaL\ Herron. Elq. 
B. 0 uy Bar1y, Elq. 
Ako man. Sentc:riilt & 
Eic! 1011, P.A. 
216 liouth Monroe Slteel. Suite 200 
Tallal.-.-, Florida 32301 
Coull$. for BeiiSouth BSE, Inc. 
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