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January 12, 1998

Ms. Blanco Bayo, Director via Hand Delivery
Division of Records and Reporting

Florida Public Service Commission

Betty Easley Conference Center

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

Re: Application for certificate to provide alternative
local exchange telecomrunications service by

BellSouth
Docket No. b 4
Dear Ms. Bayo:

Enclosed for filing please find an original and fifteen copies
of the Response to Motion to Dismiss Petitioi Filed by Time Warner
AxXS of Florida, L.P. for the above-referenced docket. You will
also find a copy of this letter enclosed. TFlease date-stamp this

~_sopy to indicate that the original was file! and return a copy to
ACK . ae

-

#m? If you have any gquestions regarding thi: matter, please feel
APP ____gree to contact me. Thank you for your assistance in processing
“af _this filing.

: Respectfully,
EBTR v
LEG O
un S Barbara D. Auger
QFr "BDA/kab
F ] —Enclosure: As noted
;;L cc: All Parties of Record (w/enclosure)
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BEFORE THE FLORIDA PUBLIC SERVICE CO} MISSION
IN RE: Application for certificate to

provide alternative local exchange Docket No. 971056-TX
telecommunications service by
Bellsouth BSE, Inc. Filed: January 28, 1998

/

RESPONSE TO MOTION TO DISMISS PETITION
FILED BY TIME WARNER AxS OF FLORIDA. L.P.

Intervenor, TIME WARNER AxS OF FLORIDA, L.P., by and through undersigned counsel,
pursuant to Rule 28-106.204, Florida Administrative Code, hereby files this Response to Applicant
BELLSOUTH, BSE, INC.'s Motion to Dismiss and Supporting Memorandum of Law, and requests
the same be DENIED. In support thereof, Intervenor states:

1. Intervenor's substantial interests are effected by the granting of a license to BellsoutH,
BSE, Inc., in that:

()  Granting Bellsouth an alternative local exchange carrier (“ALEC”) license will reduce

rather than increase competition among local exchange mi rkets, contrary to the intent of both

Chapter 364, Florida Statutes and the Telecommunicatio s Act of 1996, 47 US.C. § 251, et.

seq. (1996) (the “Act”). /

(b)  The Act "provide(s) for a pro-competitive, dere; ulatory national policy framework

designed to acoslerate rapidly private sector deployment of advanced telecommunications and

information technologies and services to all Americans by opening all telecommunications
markets to competition.” H.R. Conf. Rep. No, 104458, (1996). If Bellsouth BSE is allowed
to resell Bellsouth's services in Bellsouth's territory, not only would competitors be
effectively locked out of the ) esale market, but the majority of consumers would be prevented
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from benefitting from any lower prices that competitios does bring. Under the statutory
scheme created by the Act, as Bellsouth lowers its ret | rate in response to competitive
pressures, such as competition from ALEC's using their own facilities or unbundled network
elements, all customers in the service category benefit from lowered rates. Having a
Bellsouth ALEC, however, would relieve Bellsouth of any incentive to ever lower rates,
contrary to the Act and chapter 364, Florida Statutes.
(c). The substantial interests of Intervenor are affected by any Commission action granting
Bellsouth or its affiliates a certificate as an ALEC provider that allows Bellsouth to
circumvent requirements of the Act. Intervenor is harmed by being denied the right to
effectively compete by means of resale and is harmed by any action which allows Bellsouth
to circumvent its obligations under the Act. Intervenor is harmed by being subject to
competition from a Bellsouth affiliate providing service in Bellsouth territory but not required
to comply with the obligations of an incumint local exchange carrier under the Act.
2. Intervenor has standing to request a formal i.earing under Fla. Stat. § 120.57 and Rule
25-22.039, Florida Administrative Code, &3 explained more | ally in the Supporting Memorandum of
Law, attached hereto.




INTERVENOR'S SUPPORTING MEMORAND! M OF LAW
As a threshold matter, the question of whether Intervenor hau standing to intervene in this
action is governed by the bipartite standard set forth in Agrico Chemical Co. v. Dept. of Ent’l
Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981). Under Agrico, a person has standing to intervene
in licensure proceedings if he can show:

(1) that he will suffer injury in fact which is of sufficient immediacy to entitle him to
a section 120.57 hearing, and (2) that his substantial injury is of a type or nature
which the proceeding is designed to protect.

Agrico Chemical Co., 406 So. 2d at 482. Intervenor meets the injury in fact requirement. By
aillowing Bellsouth to circumvent the requirements imposed upon incumbent local exchange carriers
under the Act through the use of an affiliste as an “ALEC,” competition among local exchange
providers is substantially lessened. The effect of diminished competition in the local exchange market
is to keep Bellsouth's market share high and reduce potential revenues to competing local exchange
providers, such as Intervenor. Thus, Intervenor will suffe- a very real economic harm by licensure
of Bellsouth BSE.

The second part of the Agrico standing test requires t! at the injury complained of be “of a
type or nature which the proceeding is designed to protect.” Agrico Chemical Co., 406 So. 2d at
482. This test is not self-explanatory and requires further explication. In a later case, Boca Raton
Mausoleum, Inc. v. Dept. of Banking & Finance, 511 So. 2d 1060 (Fla. 1st DCA 1987), the First
District Court of Appeals elsborated upon the second requirement of the Agrico test:

in licensing or permitting proceedings a claim of standing by third parties based solely

upon economic interest is not sufficient unless the permitting or licensing statute itsell

contemplates consideration of such interests.

Boca Ratoa Mausoleum, Inc., 511 So. 2d st 1064. This is sometimes referred to as the “zone of
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& Rehabilitative Sves., 426 So. 2d 56, 58 (Fla. 1st DCA 1983). Under 1he zone of interest test, the
party asserting standing must show that the licensing statute itself contemplates the consideration of
competitive economic interests in the licensing determination.
In this case, the relevant statute, chapter 364, Fla. Stat , ciearly contemplates the consideration
of competitive interests in the determination whether to license ALEC's. The statute provides:
(4) The commission shall exercise its exclusive jurisdiction in order to:
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competition.
(g) Ensure that all providers of telecommunications services are treated fairly, by

preventing anticompetitve behavior and eliminating unnecessary regulatory restraint.
(h) Recognize the continuing emergence of a_cimpetitive telecommunications

Fla. Stat. § 364.01(4) (1997) (emphasis added). Thus, under chs pter 364, clearly the Commission
must consider competitive economic interests in deciding whet! er to license Bellsouth BSE as an
ALEC. Furthermore, the Federal Telecommunications Act, supm. also contemplates the
consideration of competitive interests in licensing determinations. indeed, when it enacted the A«t,
Congress intended to increase competition as 8 whole in the telecommunications industry, see

Fe, 95T F.

Supp. 1230 (D.N.M. 1997), as well as to foster competition in the provision of local exchange
services. See ¢ TE South, Inc, v. Morrison, 957 F. Supp. 800 (D. Va. 1997). Accord HR. Rep. No.




104-458 (1996) (The Act “provide[s] for a pro-competitive, dercgulatory national policy framework
designed to accelerate rapidly private sector deployment of advanced telec mmunications and
information technologies and services to all Americans by opening all telecomnunications markets
to competition.™), The federal Act, coupled with chapter 364, clearly describe a zone of interest
which is designed to protect competitors of Bellsouth and to foster competition among local
exchange providers. To refuse to allow Lutervenor to participate in this proceeding would have the
untoward result of allowing Bellsouth to thwart the purposes of federal and state law without any
meaningful opposition. Surely the legislature and Congress could not have intended such an
anomalous result.

If the Commission is to make an informed and reasoned decision as to whether to grant
Bellsouth BSE an ALEC certificate, all evidence which bears upon the continued provision of
competitive local exchange service must be considercd. Thus, Intervenor’s participation in this
proceeding is necessary 10 accomplish the legislature’s and Congress’ respective purposes in fostering
competition among local exchange providers.



WHEREFORE, Intervenor requests that Bellsouth, BSE's Motior o Dismiss Petition Filed
by Time Wamer AxS of Florida, L.P., be DENIED,

RESPECTFULLY SUBMITTED, this (3) X, day of January, 1998,

e

Fla. Bar No. 146594

BARBARA D. AUGER, ESQ.

Fla. Bar No, 946400

Pennington, Moore, Wilkinson, Bell &
Dunbar, P.A.

Post Office 3ox 10095

Tallshassee, Fla. 32302-2095

(850) 222-3533

ATTORNEYS FOR INTERVENOR




CERTIFICATE OF SER“'ICE

1 HEREBY CERTIFY that a true and correct copy ot the foregoing has been served by U.S.
Mail on thig’y day of January, 1998, to the following parties of record:

Martha Brown, Staff Attorney Thomas K. Bond
Division of Legal Services MCI Telecommunications Corp.
Florida Public Service Comm. 780 Johnson Ferry Road
2540 Shumard Oak Boulevard Suit 700
Gunter Building, Room 216 Atlanta, Georgia 30342
Tallahassee, Florida 32399-0850

Michael McRae, Esq.
Joseph A. McGlothlin Teleport Communications Group, Inc.
Vicki Gordon Ksufman 2 Lafuyette Centre
117 S. Gadsden Street 1133 Twenty First Street, NW.
Tallahassee, Florida 32301 Suite 400
Counsel for Florida Competitive Carriers Washington, DC 20036
Association

Marek

Richard D. Melson mww
Hopping, Green, Sams & Smith Post Office Box 210706
Post Office Box 6526 Nashville, Tennessee 37221
Tallahassee, Florida 32314
Counsel for MCI Telecommunications Corp. Mas ¢ Herron, Esq.

E. Gury Early, Esq.
Robert G. Beatty and Nancy B. White Ake man, Senterfitt &
c/o Nancy H. Sims Eidson, P.A
150 S. Monroe Street, Suite 400 216 South Monroe Street, Suite 200
Tallahassee, Florida 32301 Tallal assee, Florida 32301

QM&MMTWM Couns | for BellSouth BSE, Inc.

Kenneth A. Hoffinan, Esq.
Rutledge, Ecenia, Underwood,
Pumnell & Hoffman, P.A.
Post Office Box 551
Tallahassee, Florida 32302

Counsel for Teleport Communications Group,
Inc.
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