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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of the 
Christian and Missionary 
Alliance Foundation, Inc., d/b/a 
Shell Point Village against 
Florida Cities Water Company -
Lee County Division, regarding 
service availability charges. 

DOCKET NO. 970027-WS 
ORDER NO. PSC-98-0321-AS-WS 
ISSUED: February 23, 1998 

The following Commissioners participated in the disposition of 
this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR . 

NOTICE OF PROPOSED aGENCY ACTION 
ORDER APPRQVING SETTLEHENT STIPULAtiON 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding, 
pursuant to Rule 25-22.029, Florida Administrative Code. 

BACKGROUND 

Florida Cities Water Company, Lee County Division (FCWC or 
utility) is a Class A utility that provides water service to 
approximately 17,000 customers in Ft. Myers, Florida. In 1996, 
FCWC's reported revenues for water service were $8,542,616 and the 
corresponding income amount was $2,330,909. The utility's serv i , . ., 
area has been designated a critical use area by the South Floridd 
Water Management District. 

On January 6, 1997, we received a complaint from the Christian 
and Missionary Alliance Foundation, Inc., d/b/a Shell Point Village 
(Shell Point Village or Foundation) against FCWC. Shell Point 
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Village is a continuing care retirement community located on a 75-
acre island in the mouth of the Caloosahatchee River in Lee County, 
Florida. Shell Point Village provides all levels of care, 
including independent living, assisted living, and skilled nursing. 
Water is delivered through a central water meter at the entry gate 
to Shell Point Village, and all internal distribution lines 
throughout the Village are owned and maintained by Shell Point 
Village. 

COMPlAINT 

As discussed earlier in this Order, the Foundation filed a 
complaint on January 6, 1997, against FCWC. The Foundation alleges 
that FCWC has attempted to collect service availability and 
allowance for funds prudently invested (AFPI) charges which the 
Foundation does not owe. The Foundation states that to date it has 
paid for 692 units at the multi-family rate which equates to 250 
gallons per day each, for total paid connection fees for 173,000 
gallons per day of demand. 

The Foundation contends that it is a general service customer 
and has always been billed for monthly service as a general service 
customer. The Foundation states that its highest water usage is 
118,545 gallons per day. Thus, FCWC is not entitled to any 
additional service availability or AFPI charges at this time. 

In its response dated January 30, 1997, FCWC states that the 
Foundation is not billed for monthly use on a bulk basis as a 
general service customer. FCWC states that the Foundation i s 
billed as a multiple-dwelling service customer. FCWC states that 
the Foundation has paid fees for 392 ERCs leaving a balance of 
161.6 ERCs for existing facilities plus 77.6 ERCs for new 
facilities at $855.73 per ERC, resulting in a total unpaid balance 
of $204,690.62. According to FCWC, the Foundation has not been 
billed for plant service capacity charges on the basis of gallonage 
per day, but on the basis of ERCs. 

FCWC states that the Foundation's complaint should be 
dismissed on the basis that this matter was resolved by us in Order 
No. 8468, issued September 6, 1978, and no change in circumstances 
are alleged by the Foundation. By that Order, we required the 
Foundation to pay FCWC $52,500 fvr 210 units in controversy. FCWC 
requests that we order that the Foundation pay FCWC a total o f 
additional $204,690 . 62, which includes 239.2 ERCs for which the 
Foundation has not paid. 
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On March 11, 1997, our staff met with representatives for both 
parties to discuss the details of the Foundation's complaint and 
possibility of a settlement. The Foundation filed supplemental 
information in response to FCWC's January 30 response on April 16, 
1997. On May 9, 1997, a letter from FCWC legal counsel was 
submitted indicating that the parties were attempting to settle 
the controversy. FCWC filed a response to the Foundation's 
supplemental information on May 15, 1997. Staff met with 
representatives of both parties again on July 31, 1997, and a 
settlement seemed posslble. On October 20, 1997, a settlement 
agreement was filed by the Foundation. 

SETTLEMENT AGRE£MENT 

The parties entered into a settlement agreement on October 17, 
1997. This settlement agreement, which is attached to this Order 
and incorporated herein by reference, was filed on October 20, 
1997. The settlement agreement basically provides the following: 

FCWC relies on such representation, that a net of 137 
units have been added to Shell Point Village since the 
additions of the 210 units referenced in FPSC Order No. 
8468. Of these 210 units, the service availability 
charge has been paid for 40 units, leaving a net of 97 
units for which the service availability charges have not 
been paid, and further, with the construction of the 137 
units Shell Point Village is build out and no additional 
units will be placed into service under current zoning; 

There is $47,587.15 owed to FCWC by the Foundation for 
the 97 units, which shall be paid to FCWC within thirty 
(30) days of approval by the Florida Public Service 
Commission of this Settlement Agreement. The $47,587.15 
for the payment of service availability and Af'PI charges 
is calculated as follows: 

97 units at 172 gallons per day (gpd) - 16,684 gpd 
16,684 gpd divided by 300 gpd/ERC c 55.61 ERCs 
55.61 ERCs ($625.00+230.73 per ERC) • $47,587.15; 

Based on the representations of Shell Point Village, the 
predominant water consumption use is for multi-family 
residential. Other uses traditionally classified as 
general service or commercial exist throughout the 
development and are a significant contributor to the 
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total water consumed by Shell Point Village . FCWC has no 
similar development within its service area. It is 
unlikely that a similar situation will ever exist again, 
because if the property were developed today the internal 
infrastructure that serves Shell Point Village would be 
owned and maintained by FCWC eliminating the master meter 
at the entrance to the facility and inserting meters at 
individual buildings or groups of buildings; and 

This Settlement Agreement is subject to the approval of 
the FPSC without change. If the Settlement Agreement is 
not approved by the FPSC exactly as written, then this 
Settlement Agreement shall become null and void. 

We find it appropriate to approve the parties' settlement 
agreement as a reasonable resolution of this complaint. 

CLOSING OF POCKET 

Upon expiration of the protest period, this docket shall be 
closed administratively if a timely protest is not received from ~ 
substantially affected person. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
October 17, 1997 settlement agreement between the Christian and 
Missionary Alliance Foundation, Inc., d/b/a Shell Point Village and 
Florida Cities Water Company, Lee County Division, attached hereto 
as Attachment A and incorporated herein by reference, is hereby 
approved. It is further 

ORDERED that the provisions of this Order, issued as proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 25-22.036, 
Florida Administrative Code, is received by the Director, Division 
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the close of business on the date set forth 
in the "Notice of Further Proceedings or Judicial Review" attached 
heret o . It is further 

ORDERED that this docket shall be closed administratively in 
the event that no timely protest is received from a substantially 
affected person. 
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By ORDER of the Florida Public Service Commission this 21LQ 
day of February, ~. 

8 
Reporting 

( S E A L ) 

TV 

NOTICE OF FURTHER PRQCEEQINGS OR JUQICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the reliP.f 
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule ?.S-
22.029, Florida Administrative Code. Any person whose substanti~l 
interests are affected by the action proposed by this order mdy 
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by 
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This 
petition must be received by the Director, Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-
0850, by the close of business on March 16. 1998. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6), Florida Administrative Code. 
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Any objection or protest filed in this docket before thf~ 

issuance date of this order is considered abandoned un 1 es s i l 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective on the da te 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court. This filing must be complPted 
within thirty (30) days of the effective date of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a ), 
Florida Rules of Appellate Procedure. 
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~ No. 170027-WS 

1'-
THIS SE"l"l'LDDEEft' AGPIDIIft 18 aade and entued into tali• .!]_ 

day of October, 1tt7, by and between tJae Cbd•tiaa and .U.•ionary 

Alliance Foundation, Ino. 4/b/e lbell toiat Villate (•Poundation•J 

and 

WRDI:AI, tbe Poundatioa OWM and .-.a. lbell toiat VUlave 

in Lee county, rlwida, Vllic:la nMMiv. pota~tle wac eervice froa 

rcvc; anct 

WHIUU, tbe Pou.Ddattoe ~••eata tbata a.u toiat vUlav• 

!eland ill the MUt:a ~ tile c:-tane!tetallee aiww l.a Lee county, 
Plor14AU a.11 totat vu~ pnwU.. .u 1e¥a1a of oue, lnaludinv 

independent livJ.nv, ... ifted liYU.., aad .aUled nan1"91 there 1• 

a central kitdlen and 41aia9 faaUlty pnw14ed fc aulRed Uvi.ft9, 

akilled n&&reinv and ~ 11•1"9 neidenU1 there 18 aleo a 

aedical centu on •i te vit!t fCNE" pbr-iciana ...,loyed by tile 

rou.ncSation; Shell PoUlt Yilt..- a1110 lncluaa u edlllnlat&"ativa 

buUdinq, velco.e canter, Mlntenanoe bu1141"9, coftference centu, 

aarina, reaidenta actlviti• centu, and aocial centu; towel• and 

linen are tu.rniehed and centrally leWidered f~ all naidenta; ~•t 

ot the independent Uvinv aparbMt CCIIIpl .... bava c.Mtral launclry 

tacilitiu tor r .. idente to do t!aei&" per80ftal launcky and there are 

not laundry tecUlti.. vitllia the 1ftlliYi4ua1 aput:aentat tile 

re•identa , r89ardl••• of tile 1•"1 of can, pay aa initial r- and 

a •onthly aaintenance r .. , no ••parate cmarv• 1• illpoaed on 

1 

• 

• 
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r••idant• tor water ••rvice; all of the dvalling unita are owned by 

the Foundation; Shall Point Villaqa ia built out and no additional 

raaidantial davalopaant can occur under currant &oninq; and 

WHEREAS, Water ia delivered to Shall Point Villa9a throu9h one 

ma•ter water .. tar at the entry 9ata to &ball Point Villa9a, and 

all internal diatribution lin.. tbrouqhout tba Villaqa are owned 

and aaintained by Shall Point Villaqa. Tba Foundation doea not u•• 

water purchaaed froa FCNC for irriqation purpoeaa aa it purchaaaa 

affluent froa Lee County for that purpoaa; and 

WHEREAS, a cUaputa haa a.riaan batvaen the Foundation and rcwc 

a• to whether additional aarvica availability char9aa, and 

allowance of funda prudently invaatad (•APPI•) charqaa are due to 

FCWC by the Foundation; and 

WHEREAS, conaidaring the ti .. and axpanaa of liti9ation, the 

partie• deaira to •attla their diffarancaa. 

NOW, THER!POR!, for and in conaidaration of the autual 

covenant• sat forth herein, the Foundation and FCWC a9ree aa 

tollowa: 

1. The foret~oinq recitation• are true and correct and 

incorporated herein by reference. 

2. on Saptaabar 6, 1978 the Florida Public Service co .. i••ion 

( FPSC) entered Order No. 8468 in Docket No. 7702l6•W. By Order No . 

8468 the commia•ion ruled that the Foundation vaa required to pay 

FCWC $52,500 in capacity charqaa for the 210 unita in controvar•Y · 

The $52,500 haa bean paid to FCWC by the Foundation. By latter 

dated October 9 , 1997 addre•aad to FCWC froa the Foundation and 

2 
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aiqned by Dennis layu, Vice President of Finance, Shell Point 

Villaqe, the Foundation represents, and rcwc reli•• on auch 

representation, that a net of 137 unita have been added to Shell 

Point Villaqe aince the additions ot the 210 unita referenced in 

FPSC Order No . 1461 for vhicb the service availability charqe haa 

been paid tor 40 unita 1 .. vin9 a net ot t7 uniu tor which the 

aervice availability cbarfJu have not been paid, and further, with 

the conatzuction ot tbe 137 unita lhell ~int Villaqe is build out 

and no additional unita vill be placed into service under current 

zoninq. The letter troa the Foundation to rcwc dated october 9, 

1997 and aiqned by Dennis .. yu, ia attacbed hereto aa Exhibit A 

and made a part bereot. ~ere is •47,517.15 oved to rcwc by the 

Foundation tor the t7 unita vbicb aball be paid to rcwc within 

thirty (30) days ot app&"OV&l by the Florida PUblic Service 

Co.aiaaion of this Settl..ant Aqre ... nt. The $47,587 . 15 ia tor the 

payment of aervice availability and APPI charqea calculated aa 

tollowa: 

97 unita at 172 qallona per day (qpd) • 16,684 qpd 

16,684 qpd divided by 300 qpd/BRC • 55 . 61 !Rca. 

55.61 !RCa ($625 . 00+230.73 par IRC) • $47,587.15 

3. Baaed on the repreaentationa ot Shell Point Villaqe, the 

predominant water cona\IJII)tion uae is tor aulti-fuily reaidential. 

Other uaea traditionally claaaitied aa qeneral aervice or 

commercial exist tbrouqhout the developaent and are a aiqnificant 

contributor to the total vater conauaed by Shell Point Villaqe . 

FCWC haa no aimilar developaent within ita aervice araa . It ia 

3 
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unlikely that a aiailar aituation will aver axiat again becauaa it 

tha property ware developed today the internal Wraatructur'e that 

aarvaa Shall Point Village would be owned and .. intained by PCWC 

aliainating tha aaater .. tar at the entranaa to the facility and 

inaarting .. tara at individual buildinga or groupe of buildin;a . 

Shall Point Village ia an uu.aloua and unique cuatoaar. Therefore, 

tha partiea believe that a oabination of the c~cial and 11Ulti

taaily taritta would beat auit tba calculation of aarvice 

availability and APPI cbal"g .. 

4. Upon approval by the PPK u aet tortb berein, thia 

sattlaaant Agraeaent ahall operate aa a tull and coapleta 

rasolution regarctin9 service availability and APPI char9.. dua to 

PCWC by tha Foundation in connection with Sbell Point Village aa it 

has baan davaloped •• ot the data of thia Agra ... nt. 

5. Thia Settl .. ent Aqre..ent ia aubjact to the approval ot the 

FPSC without change. It the settl~t Aqra...nt ia not approved by 

tha FPSC exactly as written, than thi• Sattl .. ant Aqraaaant shall 

bacoaa null and void. 

·llJ?rrTD COMPANY 

Ita: v;,, ·7,#idt'i,·r 
(Corp . seal) 

4 

'1'HB ClllliSTIAN AND 
AAIO~ ...... l· FOUNDAT%0 

I 

(Corp. Seal) 




