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Association for waiver of Rules 25-30.110(3), (6) and (7)., Florida
Administrative Code,
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The Law OQOffice of

ANNE DALTON, ESQUIRE

2044 Bayside Parkway
Fort Myers, Florida 33901
bayside®gate.net (internat)

Licensed in Plorida, Mew York, Pannsylvania (941) 337-7900 (voicel
Florida Certified Family/Circuit Civil Mediator 1941) 337-7643 (fax)
sl

Tim Vaccaro, Esquire
Senior Attorney
Public Service Commission b Y (1% |
2540 Shumard Oak Blvd. 1]

Tallahassee, FL 32399-0850 LT

March 19, 1998

RE: Pina Island Cove Homeowners' Association/Pelition for Waiver of Penalty

Dear Mr. Vaccaro:

Enclosed is a revised Petition for Waiver of Penalty, for your review and consideralion.
We would respectiully request that you discard the previous submission and replace it
with this one.

Thank you for your consideration and cooperation with all of the Pine Island
representatives.

.Sincerel;.'.
~ f
' Anne Dalton, Esquire

ENCLOSURES

CC: Pine Island Cove Homeowners' Association (w/copy of enclosures)

AD/os




BEFORE THE
STATE OF FLORIDA
PUBLIC SERVICE COMMISSION

In Re: Pine Island Cove
Homeowners Association, Inc.

(Pine Island),
Petitioner COMPLAINT NO. (NOT FILED)
\
PETITION FOR WAIVER

The undersigned Counsel for Petitioner, after reviewing the Letter of February
10, 1998, from Tim Vaccaro, Senior Attorney, Public Service Commission, submils this
Petition for a Waiver in accordance with the provisions of Florida Statute 120.542(5),
Administrative Procedures Act, as amended, and the corresponding Commission Rules
as sel forth in the Florida Administ: ative Code, and states as follows:

PPLICAB ICH WAIVER | ESTED

The Rules from which this waiver is requested are Section 25-30.110(3)
("Records and Reports, Annual Reports; Filing Extensions”), of the Florida
Administrative Code, as amended, and the penalty sections of that same Rule, Section
25-30.110 (6) (“Annual Reports: Penalty for Noncompliance™) and/or Section 25-
30.110(7) (“Delinquent Reports”).

TYPE OF ACTION REQUESTED

Petitioner respectfully requests that a waiver be granted relieving Petitioner from
the requirement to pay any and all penalties for failure to file the 1992-1984 Annual
Reports, on the grounds that the requirement to pay this penalty would cause a
substantial hardship to Petitioner under Section 120.542(2) of the Administrative
Procedure Act . This penally is set fort" in detail in the letter of February 10, 1998 from

Tim Vaccaro, Esquire, Senior Attorney for the Public Service Commission.




ECIFI STO .U VERF IT

1. Petitioner, Pine Island Cove Homeowners' Association (hereafier "Pine
Island”) is a small, not-for-profit corporation comprised of homeowners within Pine Island
Cove, located in St. James City, Lee County, Florida.

2. The Pine Island Cove Homeowners' Association purchased the Pine Island
Cove common elements from the Developer in December, 1990. The utility which is the
subject of this Petition was part of that purchase.

3 The license to the ulility was not transferred until 1995, for reasons
unknown to Pine Island.

4, The Board of Directors of Pine Island reasonably relied on their atlorney
and accountant to advise them of all “2quired utility filings. The Board of Directors of
Pine Island exercised due diligence in completing those filings in accordance with the
professional advice received at that time. Those professionals no longer represent Pine
Island. Pine Island has in good faith attempted to comply with the applicable rules of the
PSC regarding timely filing of required documen 1s, and the failure to so comply is
through no fault of Pine Island.

5: Upon being advised by the Public Service Commission in 1895 regarding
the delinquent status of filings with the Public Service Commission, Pine Island retained
an accounting firm which prepaied and submitted all delinquent annual reports to the
Public Service Commission as soon as possible and paid all required fees.

6. Since 1995, Pine Island has filed all annual reports in timely fashion and
paid any applicable fees, with no requests for extensions of time or delinquencies. Pine
Island shall continue to file all annual reports and pay applicable fees in timely fashion in

the fulure.

7. F.S. 120.542 (2) sels forth the definition of substantial hardship as

“demonstrated economic, technological, legal or other type of hardship to the person

o



requesting the variance or waiver.” Imposition of this penalty would cause a substantial
hardship to Pine Island for the following reasons:
A. Pine Island has suffered a total loss of $249,319 for operation of tfe
utility for the calendar years 1990-1996, i.e., since it first owned L.
Copies of the Income Statement for each year are attached, and the
annual breakdown of these losses are as follows:
(i) Calendar Year 1996: loss of $32,994,
(i) Calendar Year 1995: loss of $33,443;
(i)  Calendar Year 1994: loss of $35,636,
(iv) Calendar Year 1993 loss of $52,545,
(v) Calendar Year 1992: loss of $49,330,
(vi)  Calendar Year 1991: loss of $44,407;
(viij  Calendar Year 1990: loss of $1,014.
B. The utility depariment of Lee County, Florida, has advised Pire
Island that the Counly sewage system would be extended to Pine Island by the end of
this year and that Pine Island should anticipate connecting to this system at some point
in the future. Pine Island has received estimates of up to $100,000 for the cast of
connection, with Pine Island being responsible for payment of one hundred percent of
this cost. These estimates include the cost of dismantling and removing the sewage
plant now in operation on-site, installation of pump and various types of equipment. It is
critical for Pine Island to begin setlting aside funds for this future expenditure, and
payment of a penalty to the PSC would significantly impact on Pine Island’s ability to do
s0.
C. Pine Island has conducted tests of the sewer lines within the confines
of its property. There has been significant surface waler intrusion in those lines, due lo

the climactic conditions on the Island over the pasl several years and also due 1o the




age and original construction of the system. The County has advised Pine Island that it
is unlikely that the County would pay the cosl of repairs and/or upgrades lo lines within
the confines of Pine Island when Pine Island connects to the County sewer system.
Whether or not Pine Island connects to the County system immediately, Pine Island is
facing significant costs in repairs and upgrades lo ils sewer lines in the foreseeable
future. It is critical for Pine Island to begin selting aside funds for these expenditures as
well, and payment of a penalty to the PSC would significantly impact on Pine Island’s
ability to do so.

8. To require Pine Island, as a non-profit corporation who has shown a loss
on every annual report filed with the PSC, and which is facing significant mandatory
expenditures in the near fulure for upgrades and/or repairs to its syslem and/or
connection to the County facility, to pay a penalty for delinquent filings would constitute a
substantial hardship to the homeowners' association. We believe this complies with the
definition of substantial hardship set forth in F.S. 120.542 (2), as amended.

GRANT OF A WAIVER PU OF N TUT

The general powers of the Public Service Commissicn are set forth in Seclion
367.121, F.S. and, specifically, Sections 367.121(c) and 367.121(i). Inter alia, the
Commission may require filing of reports and other data by a ulility regarding
transactions or allocations of common cosls. There are two reasons why the PSC
requires annual reports. First, this ensures that the ralepayers are not subsidizing non-
utility activities and that there is no overage of earnings. Secondly, this ensures that the
utility is paying the proper assessment fees.

Both of these purposes of the underlying statute have been met, since the annual
reports have been filed and the fees paid.

The second underlying statute herein is F.S. 367.161, F.S., which is the penalty

statute. This statute states that any knowing refusal to comply with, or willful violation of,



any provision of this section of Florida Statutes or any lawful rule or order of the Public
Service Commission will trigger the penalties sel forth therein. The purpose of the
penalty is to guarantee compliance with PSC rules and regulations.

Pine Island did not knowingly or wi .ully refuse to file the annua! reports. To the
contrary, it exercised all due diligence and good faith in fulfilling what il believed to be its
legal obligations. Despile its bes! efforts, it was declared de'inquent by the PSC. Having
discovered the delinquency, Pine Island immediately took all appropriate steps 1o correcl
the delinquency by filing the prior reports and otherwise complying with all the PSC
requests. It has subsequenlly maintained its compliance with the PSC rules and
regulations without asking for an extension or being delinquent in any fashion.

The purpose of the penalty stalute has also been mel, as compliance has been
achieved and Pine Island has subsequently stayed in compliance.

CONCLUSION

Pine Island respectfully requests the Public Service Commission to consider its

request for a waiver of any penallies for delinquent filings of annual reports, ir view of

the above-recited facts and circumstances.

Respectfully submilled,

RYAYe R

M. ANNE DALTON, ESQUIRE
Florida Bar No. 0852960
Atlorney for Pelitioner
2044 Bayside Parkway
Fort Myers, FL 33901
(941) 337-7900
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UTILITY NAME: PINE ISCAND COVESHOMEOWNERS ASSOC, INC '
CEMBER 31, 85

pago
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INCOME STATEMENT
Account Name Page Water_ Wastewater Other Company
Gross Revenue:
Residentlal_ _ _ _ _ _ 339'“5 55?'“5
Commersial_ _ ___ _ _
industrial_ _ _ _ ___ __
Muitipie Family_ _ _ _ _ _
Guaranteed Revenues_ _ =
Other (Specify)_ _ _ _ _ _
Total Gross Revenue_ _ _ § 38,666 § 39,888
T S e e o
Operation Expense (Must tle | W-3
to pages W-3 and S-3) 8-3 g 39,643 g 23,843
Depreciation Expense__ __| F-§ 4,882 4,852
CIAC Amortization Expense_| F-8 14,807 14,807
Taxes Other Than Income_ _| F-7 3.227 3, 2227
income Texes________| F-7
Total Operating Expense § 5%.723 §s8.728
|Net Operating income (Loas) $(18,663) $(18,863)7
Other iIncome:
Nonutility Income_ _ _ _ _ $ $
Other Deductions:
Miscellansous Nonutllity
Expenses_ _ _ _ _ _ _ - $ L
Interest Expense_ _ _ _ _ 14,133 — 14,131
Net Income (Loas) $(32,984) $(32,884)
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March 19, 1998

Public Service Comimission
Atn: Tim Vaccaro

Capital Circle Office Center
2540 Shumard Oak Blvd.
Tallabassee, FL 32399-0850

Re: Pine Island Cove Homeowners Association, Inc.
Dear Mr. Vacccaro!

In response to the Public Service Commissions’ request for additional information
conceming the appeal by Pine laland Cove Homeowners Association, Inc. to weive all
penalties, please also take into consideration the losses suffered by the Association in the
past. The losses, referenced by the enclosed copies of the Income Statements from the
PSC Annual Reports, total $249,319 in the past six years and were incurred as follows:

1950~ (1,014)
1991 — (44,407)
1992 = (49,330)
1993 - (52,545)
1994 = (35,636)
1995 - (33,443)
1996 - (32,994)

We feel that these losses have placed the Association in a position that there will be
significant hardship if the penalties are not waived.

Sincerely,

Randall L. Wright, C.P.A.
For the firm

Ce: Pine Island Cove Homeowers Association, Inc.
Enclosure

8961 Conference Drive » Fort Mycrs, FL33919 + (94]1) 433-3334 ¢+ Fax ($41) 433-2824
2604 DDel Prado Divd., Suite 102 + Cape Coral, FL 33904 + ($41) 542-5554 + Fax (941) 5421272
5000 Tamiami Trwil North, Suite 143 + Naplcs, FL 34103 « (54]) 435-1222 + Fax (941} 4359340

E-Mat! » municpa®usacompulars. ndt
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