
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIOtf 

In re : Initiation of show cause 
proceed1ngs against BFM 
:nternatlonal f9r violation of 
Rule 2S-24 . 470 , f.A . C ., 
C~rtificate of Public 
Convenience and Necessity 
Required . 

DOCKET NO. 980181-TI 
ORDER NO. PSC - 98 - 0 494-SC -TI 
ISSUED : April 9, 1998 

Th~ following Commissioners participated in the disposi:ion of 
t h i s rna t t e r : 

JULIA L . JOHNSON , Chairman 
J. TERRY DEASON 
SUSAN f . CLARK 

JOE GARCIA 
E . LEON JACOBS , JR . 

ORDER TO SHOW CAUSE AND 
NOTICE Of PROPOSED AGENCY ACTION 

ORDER REQUIRING DISCONTINUANCE OF SERVICE 

BY THE COMMISSION: 

BACKGROUND 

On October 1 , 1997, we received information that BFM 
r~ternational (BFM) may be providing prepaid calling card serv1ces 
w1thout a certificate from this Commis::non. In add1tion , we 
received a complaint from Steven Wiener of Telecard D1spens1ng 
Corp . (TDC) , a prepaid calling card distributor , against BFM . 
Apparently , TDC ente red into a contract w1 th BFM and purchased over 
_,oo , 000 pr-eEJai j calling cards that had a street value of over 

$5 , 000 , 000 . 00 . BFM , accord1ng to TDC , 1nformed TDC' Lhdt dS Jt 

October 1 , 1997 , it was going to disconnect service ~n all cards . 
On October 3 , 1997 , our staff mailed a certified letter to Mr . 
Michael Pardes of BFM requesting answers to questions regarding the 
complaint filed by TDC . Staff received a letter dated October 21 , 
1997 from Mr . Ronald J . Marlowe , legal counsel for BFM , responding 
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to the complaint. From this letter , '"e have learned thJt Bft-1 
prov1ded interexchange service to TDC beg1nning 1n July, 1997, that 
BFM intends to credit TDC for the non-working cards , and thJt ~FM 
n2s ceased operation . 

According to information received by phone January 5, l J98 , 
from BFM ' s legal counsel , Mr . Ronald J. Marlowe , BFM disconnected 
the service for the follow.:.ng t·easons : BFM round out that it .. eeded 
to be certified by the Comm1ssion as a pre-paid call inq -ard 
provider in Florida; there was misrepresent a tlon by TDC; TDC ' s 
customer traffic included too much international traff1c; 1nd BFM 
was not mak1ng any money from the cards issued to TDC. 

Siner• that time , TDC h.\s informPd our ~i tdff Lhal .til cust,)mPr:; 
dtlPcted by the non-working ccHds have been reimbursed . Slr1C•.! TDC 
is a prepaid card distr1buto1 , it is not required to be certifted 
by this Commission . 

DISCUSSION 

On October 1, 1997, our staff rec~ivPd a complaint from TDC 
expla1ning that, w1th only a day ' s warntng , BFM was going to 
disconnect service on all cards as of October 1 , 1997 . On Oc:ober 
3, 1997 , staff mailed a certified letter to Mr . Michael Padres of 
BFM requesting answers to questions regarding the prepaid calling 
cards that were purchased by TDC . Staff received a letter rlated 
October 21 , 1997 , 1n response to the quest ions . ThosL responses 
ind1cated that BFM was providing intrastate interexchange 
telecommunications service through the instrument of prepaid 
calling cards . Staff also received a copy of the prepaid c ulling 
curd from TDC with the name BFM Internat1onal printed on tt; 
therefore , based on the responses and the card, it appears that BFM 
violated Rule 25-2 4. 470 , Florida Administrative Code, by offering 
telecommunications service without a certif1cate . Subsequently, 
staff dialed BFM ' s 800 access number , and the recording st.:.1t es , 
"the toll free number is unassigned or c1n not be accessed trom 
your calling area . n 

Rule 25-2 4. 470 , Florida Administrative Code, states: 

No person shall provide intrastate telephone 
service without first obtaining a certificate of 
public convenience and necessity from the 
Commission . Services may not be provtded, nor rJy 
depos1ts or payment for se rv ices be coll~cttd , 
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unt1l the effectl''e date ot c.1 c•Htltl cdL•~, 11 

granted . However , acqu1sition of e::quipmenr dnd 
tacilities , advertising and o ther promot1onal 
uct1vities may begin pnor to tht- effecti·,e Jate o f: 
the cert~f~cate at the appl~cant ' s risk that it may 
not be granted . In any customer contacts o r 
advertisements prior to certification , the 
1pplicant must advise the customer that 
c:r~rtlfication has not and may nt:~vr>r bP grantr>rl. 

Under Section 364 . 285 , Florida Statutes, we are authorl~8d t o 
i mpose upvn any ~nt1ty sub)e<t to our )'lrisdlcti1 n a penalty o f no t 
mo rP than $25,000 for each day a v1olation continues , 1 f s :..: c h 
~nt1ty is found to have rPfuscd to comply with o r LJ hav~ w1llfully 
v1olated any lawful rule or order of Lh1s C'ommiss1 on , o r 1ny 
provision of Chapter 364 , Florida Stat~tes , or revoke any 
certificate that we have issued for any such violation . Utilit1es 
are charged with knowledge of our rules and s ta utes . 
Addltionally , "[i)t is common maxim, familiar to all minJ.,, thclt 
'1gnorance of the law ' will not excuse any person , either - tvilly 
or crim1nally,"Barlow v . United States , 32 U. S. 404 , 411 ( 1 83 3). 

We believe that BFM ' s apparent conduct in operating w1thout a 
certificate has been "willful " in the sense intended by Section 
364 . 285 , Florida Statutes . In Order No . 24306 , issued Apnl 1, 
1991 , in Docket No . 890216-TL titled In re: Invest1gat1 on Into The 
Proper Application of Rule 25- 14 . 003 , Florida Administratlve Code , 
Pel at 1ng To Tax Savings Refund for 1988 and 1989 For GTE Fl :H ida, 
Tn r ., having found that the company had not intended to violate the 
rule , we nevertheless found it appropri1te t o o rder the cc mr1ny t o 
show cause why it should not be fined , stat1ng that "In ~ ~r v tew, 
willful implies inten t to do an act , and this is distinct from 
1ntent to violate a rule ." Thus , any intentional act , s uc h as 
BFM's conduct at 1ssue here , would meet the standard for a "w1llful 
v1olation . " 

CONCLUSION 

In previous dockets involving companll'S operatinq wi t hout cl 

certificate , fines have ranged up to $30 , 000 . In th1s cas•~, we 
believe that a fine of $25 , 000 for operating without a certificate 
is appropriate . Based on the complaint by TDC, it appears that BFM 
wc~ s pro viding serv1cr- without a cert1f1clt e Htd il c;c-c nnr> c teri 
service for prepaid calling cards so that c us t omen; d1d not r ~._· c •:t v•: 
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t~e service for wh1ch they pa1d . : Accordingly, we find that ther~ 
1s suff:c:ent cause to order BFM to show cause in wr1t1ng withln 20 
days of the issuance of this order why 1t should not be fln•~d 

s;c I oro for apparent violation of Rult~ ?.5-24 . 470 , Flottrld 
/\drntntsLrative Code. 

Since it appears that BFM was operat1ng in Florida w1thouL a 
certificate , we hereby order , in accordance with Rule 25-24.4...,'"'1 
( 3), !:lorida Administrative Code , Prov1sion of RegulatE>d 
T~ lecommun ica t ions Service to Uncertified Rese llers Proh tb i cr>d, 
tha~ all certificated IXCs must discontinue providing intrastat~ 

long dl-tance service for resale to this company at the conclusion 
of the show cause proceeding. At the conclusion of the show cause , 
th•' 1r.terexchange companies wlll be notified to disconnect Lhr> 
s•;rvire , if appropriate . 

Based on the foregoing , it is 

ORDERED by the Florida Public Service Commission that BFM 
Tnternational shall show cause , in wri ting , within 20 days of tne 
i ssuanre of this Order why it should not be fined $25 , 000 for 
dpparent violation of Rule 25-24 .4 70 , Florida Administrative Code , 
Certification of Public Convenience and Necessity Required. It is 
further 

ORDERED that BFM Internat1onal ' s response shall contdin 
sp~cific allegations of fact and law. It is turther 

ORDERED that if BFM International fails to respond to this 
Order w1thin 20 days of its issuance date , the fine shall be deem~d 
assessed , and the company will have f1ve (5)business days from the 
e:1d of the show cause response period to pay the fine. It is 
further 

ORDERED that i n the event BFM : n te rnil tiona 1 is fined, t ht~ 
monies shall be forwarded to the Office of the Comptroller t r 

deposit in the General Revenue Fund pursuant to Section 364. 285(1) , 
Flor1da Statutes . It is further 

Mr . Steven Wiener of TDC ha s confirmed that customers 
who purchased non-working prepaid rall1nq cards from TDC hav0 
l>•··~n n~irnbursed . 



ORDER NO. PSC- 98-04 94 - SC-T I 
DOCKET NO. 980181-TI 
PAGE 5 

ORDERED that if BFM files a timely response to the Show raus~ 
Order, thli docket shall temain open pending resolutton o t the show 
cause proceed tng. It 1s further 

ORDERED that all certtficated IXCs mus t discontinue providt ng 
intrastare long distance servtce for resale to BFM Internattonal at 
the conclusion of the show cause proceeding if appropriate. •t is 
further 

ORDERED that the provision of this Order requirtng IXCs to 
discontinue providing service t o BFM is issued d S a Proposed Aqency 
Act10n and shall become f1nal clnd cf[Pctive unless an appr opr ia te 
pet1t1on , 1n the form provtded by Rule 25-22 . 036 , Flo rida 
Admtnistrative Code , is rec etved by the Director, Dtvtsion o f 
Records and Reporting , 2540 Shumard Oa k Boulevard , Tallahassee, 
Florida 32399-0850 , by the close of business on the date set forth 
in the "Notice 0 f Further Proceedings or Judicial Reviewu attached 
hereto . It is furt her 

ORDERED that this docket shall remain -:>pen to process any 
protest regarding the Proposed Agency Action that may be filed. It 
is further 

ORDERED that if no timely protest to the Proposed Agency 
Actton is filed, and BFM fails to respond to the Order to Show 
Cause o r fails to pay the fine, this docket may be closed . 
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By ORDER of the Florida Public Service Commiss1on this 9th 
day of April , 1998. 

(SF.AL) 

WPC 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
we ll as the procedures and time limits thut apply. This notice 
should not be construed to mean all requests for an admi,1strative 
hearing or judicial review will be granted or result in the relief 
sought. 

As identified in the body of this order, our action ordering 
all interexchange carriers to discont ~nue the provision of service 
to BFM International in this case, if appropriate, is preliminary 
in nature and will not become effective or final, except as 
provided by Rule 25-22.029, Florida Administrative Code. Any 
person whose substantial interests are affected by the act ion 
proposed by this order may file a petition for a formal proceedinq, 
as provided by Rule 25-22.029 (4), Florida Administrative Code, in 
the form provided by Rule 25-22.036(7) (a) and (f), Florida 
Administrative Code. This petition must be received by the 
Director, Division of Records and Reporting, at 2540 Shumard Oak 
Boule vard, Tallahassee, Florida 32399 - 0850, by the close of 
business on April 30 , 1998. In the absence of such a pet ition, 
this order shall become effective on the date subsequent to the 
above date as provided by Rule 25 - 22.029(6), Florida Administrative 
Cod~>. 
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Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and 1s renewed within t he 
specified protest per1od. 

If the relevant portion of this order becomes final and 
effective on the date described above, any party adversely affec ted 
may request judicial review by the Florida Supreme C'o tn t. in t h•• 
case of an electric, gas or Lelepho nP ulilily o r by l •l' FutJL 
DistricL Court of Appccll in Lhc case o f a water or wastewater 
uLility by filing a notice of appeal with the Director, Division o f 
Records and Reporting and filing a copy o f t1e notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days of the etfective date of this 
o rder, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900(a), Florida Rules of Appellate Procedure. 

The Commission's order to show cause in this do cket is 
preliminary procedural or intermediate in nature. Any person 
whose substantial interests are affected by the action proposed by 
this order may file a petition for a formal proceeding, as provided 
by Rule 25-22.037 (1), Florida Administrative Code, in the form 
provided by Rule 25-22.036(7) (a) and (f), Florida Administrative 
Code . This petition must be received by the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the close of business on April 29, 1998. 

Failure to respond within the time set forth above shall 
constitute an admission of all facts and a waiver of the right to 
a hearing pursuant to Rule 25-22.037(3), Florida Administrative 
Code, and a default pursuant to Rule 25-22.037(4), Fl orida 
Administrative Code. Such default shall be effective on the day 
subsequent to the above date. 

If an adversely affected person fails to respond to thi s o rder 
within the time prescribed above, that party may request judicial 
review by the Florida Supreme Court in the case of any el~~tric, 
gas or telephone utility or by the First District Court of Appeal 
in the case of a water or wastewater utility by filing a no tice o f 
appeal with the Director, Division of Reco rds and Reporting, a nd 
filing a copy of the notice of appeal and the filing fee with the 
appropriate court. This filing must be completed within thirty 
(30) days of the effective date of this order, pursuant to Rule 
9.110, Florida Rules of Appellate Procedure. 
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