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NOTICE OF PROPOSED AGENCY ACT I ON 
ORDER FINDING NO REFUNQS QUE fOR 1996 AN D CLQS 1 NG DOCi<ET 

BY THE COMMISSION: 

NOTICE is he r !by give n by the F'l o r idc.1 Publ1 ·· Se rv1 c2 
Commission tha t t he a c tion di scussed herein is p reliminar y in 
nature and will becoffi~ final unless a pe rso n whose i nte r ests are 
substantially affected fi les a pet i t i on f o r a fo rmal proceed ing , 
pursuant to Rule 25-22 .029, Fl o rida Administrutive Code. 

BACKGROUN D 

As a result of the repeal o f Section ll 8(b) o f t he Internal 
Revenue Code , contributions - in-aid-o f- construc ti o n (r t/\C: l l>e c rtme 
gross i ncome and we r e dep reciabl e f o r f e de r .. d ldX pu q .>uscs . In 
Order No . 16971 , i ssued December 18 , 1986, we a ut ho r ized co rpo r ate 
utilities to collect the gross-up on CIAC in o rde r to mee t the tax 
impac t resulting from t he incl usi o n of CIAC as gross income . 

Orders Nos . 1697 1 and 235 4 1 , i ss ue d Dec embe r 18 , 1986 , and 
Oct ober 1, 1990, respectively, require t hat uti l ities a nnuall y file 
information which would be us ed to determine the ac t ual state and 
f e deral income tax liabi lity d i rect l y a ttri butab le t o the CI AC. 
The info rma t ion would also determine whet her refund s of gross-up 
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would be appropriate. These orders require that all gro ss-up 
collections for a tax year, which are in excess of a utility's 
actual tax liability for the same year, should be r e funded on a pro 
rata basis to those persons who contributed the taxes. 

In Order No. 23541, we required any water and wastewater 
utility already collecting the gross-up o n CI AC and wishing to 
continue, to file a petition for our approval on o r before Octobe r 
29, 1990. By Order No. 25141, issued September 30, 1991, we 
approved the utility's request to continue gross-up of CI AC using 
the net present value method. 

However, on August 1, 1996, the Small Bus iness Job Protecti o n 
Act of 1996 (The Act) passed Congress and was signed into law on 
August 20, 1996. The Act provided for the non-taxabili ty of CIAC 
collected by water and wastewater utilities effective retroactively 
for amounts received after June 12, 1996. As a result, on 
September 20, 1996, in Docket No. 960965-WS, by Order No. PSC- 96-
1180-FOF-WS, we revoked the authority of uti 1 it ies to collect 
gross-up of CIAC and c · nceled the respec tive tariffs unl ess , with in 
30 days of the issuan~e of the o rde r, affected utilities requ• st e d 
a variance. However, as established in Order No. PSC - 96 - 0686-FOF­
WS, all pending CIAC gross-up refund cases arE' being processed 
pursuant to Order Nos. 16971 and 23541. 

On October 16, 1996, PCUC filed an Applicati o n fo r Varianc e t o 
collect the gross-up taxes for prepaid CIAC that was col lec ted fr om 
January 1, 1987 through June 12, 1996. By Order No . PSC-97 -01 88 -
FOF-WS, issued February 18, 1997, we dismissed PCUC's Applicat ion 
for Variance for lack of jurisdiction due to Flagl e r Co un t y's 
recis ion of our jurisdiction effective August 5, 1996. 

On March 3, 1997, the utility filed a Motion for 
Reconsideration or, Alternatively, Clari ficati on of t hat o rde r and 
a Request for Oral Argument . According to t l~ e utility , Secti o n 
367.17 1 (5), Florida Statutes, states tha t all c ases pe ndiny bef o r e 
us or on appeal from our order as of the jurisdictional transfer 
date remain within our juri sdic tion until disposed of by us. The 
utility stated that if we had the jurisdictio n t o di s pose o f gr os ~ ­
up col l ected by the utility during 1992 through 1994, and t o c ancel 
its authority to collect CIAC after the effec tive date of the 
jurisdictional t --ansfer date, then we c ontinued to have 
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jurisdiction to consider the utility's reques t ~or variance. 
Conversely, the utility argued that if we did not have j urisdiction 
after the jurisdictional transfer date to consider its var iance 
request, then we had no jurisdiction to cance l t he utility's 
prospective gross-up authority. 

PCUC, therefore, requested that we either exercise 
jurisdiction over the request for variance, o r a 1 terna t i vely, 
c larify Order No. PSC-97-0188-FOF-WS to state that we lacked 
jurisdiction to cancel the utility's gross-up authority. By Order 
No . PSC-97-0601-FOF-WU issued May 2 7, 1997, we denif.:: d bot h PCUC ' s 
request for oral argument and its motion for reconsideration , o r, 
alternatively, clarification. However, on o ur o wn motion , we 
corrected Order No. PSC-97-1180-FOF-WS, to remo ve PCUC from t he 
list of utilities whose gross-up au t hority wa s revoked by that 
o rder. 

Although Flagler County resc inded our jurisdict ion ef fective 
August 5, 1996, Order No. 25141, which approved the uti.!..ity' s 
request to continue th( gross-up o f CIAC, prov ides t hat a ll CIAC 
collections are to be · ~de in accordanc e with Orders Nos . 1697 1 and 
2 3541 , and all matte:·s discussed in those orders were expressly 
incorporated therein. Order No . 235 41 states that "a ll gros ~ - up 

amounts in excess of ~ utility's actual t a x l iability r esulting 
from its collection of CI AC should be refunded o n a pro r~ta basis 
to those persons who contributed the taxes." Since the collection 
of gross-up of CIAC was made subject to refund by the Order , we 
reta in jurisdictio n of the matter regarding the dete rmination of 
refunds. The purpose of this Order is to address the dispositi on 
o f refunds for 1996 . 

PCUC is a Class A u tility whic h is a wholly-owned sub sidiary 
of the ITT Corpo ration . The utility provides water and wa stewater 
service t o the community o f Palm Coast a nd part o f Fl agle r Coun ty 
known as the Hammock. As of Dec ember 31, 1996 , t he utility serw~d 

16, 205 water and 11, 170 wastewater c ustomers. Gross operating 
revenues were reported as $7,328,311 for the wat e r system and 
$3,700,965 for the wastewater system. Net operating i n come was 
reported as $1,354,129 f or water and $ 1, 791 , 825 f o r wastewate r . 
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REFUND REQUIREMENT 

In compliance with Orders Nos. 16971 and 23~41, PCUC filed its 
1996 annual CIAC report regarding it s collection of gross-up. On 
February 9, 1998, the utility submitted its preliminary refund 
calculation numbers to our staff. Review of the CIAC report and 
supporting documentation reveals that the utility did not collect 
sufficient gross-up tax to satisfy their tax liability obligatio n. 
A summary of the refund calculation is as follm,s . 

1996 

The utility proposes that no refund is appropriat~. We agree 
that a refund of gross-up collections for 1996 is not appropriate. 

The 1996 CIAC report indicates the utility was in a taxable 
position on an above-the-line basi s prior t o the inc lu s i o n o f 
taxable CIAC in income. Therefore , all taxable CIAC r e ce ived wo uld 
be taxed. The CIAC repo rt indicates a total of $946,082 o f taxable 
CIAC was received. Th~ tax liability is $364,9~1 on t he taxable 
CIAC of $946,082. How~ver, only $244,747 in gross-up wa s col le··ted 
o n $729,732 of this a mount because $216,350 of :he CIAC col lec t ed 
was prepaid. The uti Li ty collects the gross-up on prepaid CIAC 
when the customer actua l ly connects t o the system. 

PCUC uses the net present value gross-up met hod. Therefore, 
we have calculated the gross-up required to pay the tax liability 
resulting from the collection of taxable CIAC by grossing-up the 
net taxable CIAC amount, in accordance with the net present val ue 
method adopted in Order No. 2 3541. In accordance with L he net 
present value formula we have used the utility's last autho rized 
rate of return of 9.21 perc ent as appr o ved i n Orde r No . 22 843 , 
.iSSued April 23, 1990, in Docke t No . 890277-WS . As a r esu lt, the 
authorized gross-up percentage is 32 .2 percent . Based o n thi s 
calculation, the utility should have collected $244,747 n f qross -up 
f o r 1996. Therefore, no refund i s r equired. 

CLOS ING Of DOC KET 

Upon expiration of the protest period, if a time ly protes t is 
no t filed by a substantially affec ted perso n , proces s inq o f th i s 
docket is c ompl ete cJnd the do c ket s hal l be c l osed . 
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Based on the foregoing, it is 

ORDERED by the Florida Public Service Commi ssion that Palm 
Coast Utility Corporation did not overcollect gross-up o n 
contributions-in-aid-of-construction for the year 1996, and no 
refunds for overcollection are required for that year . It is 
further 

ORDERED that the provision~ of this Order, issue d as proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 25 - 22.036 , 
Florida Administrative Code, is received by th t:> Dire c t o r, Divisi o n 
of Re cords and Reporting, 2540 Shumard Oak Bou l e vard , Tallahassee , 
Florida 32399-0850, by the close of business on the date set f orth 
in the "Notice of Further Proceedings or Judicial Review" attac hed 
hereto. It is further 

ORDERED that in the event this Order bec omes final , this 
Docket shall be closed. 

By ORDER of the 'lorida Public Service Commissi o n this J lth 
day of Aoril, ~. 

(SEAL) 

RRJ 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission i s r e quire d by Secti o n 
120. 569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission o rde rs that 
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is available under Sections 120 . 57 or 120.68, Fl o r i da Statutes, as 
well as the procedures and t i me limits that apply. This noti c e 
should not be construed to mean all requests f or a n administrative 
hearing o r judicial review will be granted o r r esult in t he reli ef 
s ought. 

Mediation may be available on a 
mediation is conducted, it does not 
interested person's right to a hearing . 

case-by-c ase bas is. 11 
affect a substantially 

The action proposed herein is preliminary in na ture and will 
not become effective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person whose substantial 
interests are affected by the action proposed by thi s o rder may 
file a petition for a formal proceeding, as provided by Rule 25 -
22.029(4), Florida Administrative Code, in the f c rm pro vided by 
Rule 25-22.036(7) (a) and (f), Florida Adminis trative Corte. This 
petition must be received by the Direc t or , Divis ion of Reco rd s and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Fl o rida 32399-
0850, by the close of ~~siness on Ma y 4. 1998. 

In the absence o i such a petiti o n, this order shall become 
effective on the day s ubsequent to the above date as prov ided by 
Rule 25-22.029(6), flor : da Adminis trative Code. 

Any objection or protest filed in this doc ket be f o re t he 
issuance date of this order is considered abandoned unles s it 
sa tisfies the fore going condi tions and is renewed wi thin t he 
s pecified protest period. 

If this order becomes final and effect ive o n t he date 
described above, any party substantially affected may reque s t 
j udicial review by the Florida Supreme Court in · ~ he c ase of an 
electric, gas or telephone utility or by the first Distri ct Co urt 
of Appeal in the c ase of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appea l and the fili ng 
fee with t he app:-opriate court . This filin g must tw complr->t e d 
within thirt y (30) days of the effec ti ve date o f Lhi!:l o rde:, 
pursuant to Rule 9.110, Flo rida Rules of Appellate Procedure. The 
notice of appeal must be in the form specifi e d i n Rul e 9.900(a), 
Florida Rules of Ap~ellate Procedure. 


