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In the Matter of DOCKET NO. 971478-TL 

Complaint of WorldCom Filed: April 17, 1998 
Technologies, Inc. against 
BellSouth Telecommunications, 
Inc . for breach of t erms of 
Florida partial interconnection 
ag r eement under Sections 251 and 
252 of the Telecommunications Act 
of 1996, and reques t for relief . 

Complaint of Teleport DOCKET NO. 980184-TP 
Communications Group, Inc./TCG 
Sou t h Florida against BellSouth 
Telecommunications, Inc. for 
breach of terms of int erconnection 
agreement under Section 252 of the 
Telecommunications Act of 1996, 
and request for relief. 

Complaint of Int ermedia DOCKET NO. 980495-TP 
Communications Inc. Against 
BellSouth Telecommunications Inc. 
for breach of terms of Florida 
Partial Interconnection 
Agreement under Sections 251 and 
252 of the Telecommunications Act 
of 1996, and request for relief. 

Complaint by MCI Metro Access DOCKET NO. 980499-TP 
Transmission Services, Inc. against) 
BellSouth Telecommunications, Inc. 
for breach of approved inter
connection agreement by failure to 
pay compensation for certain local 
traffic. 
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Please state your name, employer, position, and 

business address. 

My name is Michael A .  Viren. I am employed by 

Intermedia Communications Inc. (Intermedia) as Senior 

Vice President, Strategic Planning and Regulatory. My 

business address is 3625 Queen Palm Drive, Tampa, 

Florida 33619. 

What are your responsibilities in that position? 

I am responsible for Intermedia's strategic direction. 

This is accomplished through evaluation and analysis 

of the external factors influencing the Company from 

new technologies, opportunities for industry 

consolidations, new markets, and regulatory 

opportunities and constraints. In this position, I 

have responsibility for Intermedia's regulatory and 

industry policies. 

Please briefly describe your educational background 

and professional experience. 

Prior to my present position, 1 was Senior Vice 

President, Engineering and Information Systems from 

January 1996 to October 1996 and was Vice President, 

Product Development from December 1992 through January 

1996. I joined Intermedia in February 1991 as 

Director of Product Development. I worked for GTE 

from August 1986 to February 1991 as a specialist in 
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subsequent amendment (collectively "Agreement") is 

attached as Exhibit A .  

Why did Intermedia file a complaint against BellSouth? 

BellSouth sent a letter, dated August 12, 1997, 

from Mr. Ernest L. Bush to "All Competitive Local 

Exchange Carriers" stating that BellSouth considers 

local calls made to ISPs to be jurisdictionally 

interstate, and that it would not submit payment for 

the termination of local calls made to Internet 

Service Providers (ISPs) on the networks of 

Competitive Local Exchange Carriers (CLECs) . 

Intermedia received a copy of this letter, which is 

attached as Exhibit B. In accordance with this 

letter, BellSouth now refuses to pay reciprocal 

compensation for these BellSouth end-user calls 

terminatedby Intermedia as required by the Agreement. 

Intermedia respondedto BellSouth by letter dated 

September 2, 1997, rejecting BellSouth's position and 

urging BellSouth to issue a prompt retraction of the 

August 12, 1997 letter, and that Intermedia would 

aggressivelypursue every legal avenue available to it 

should BellSouth implement its decision to withhold 

mutual compensation for ISP traffic. A copy of the 

September 2, 1997 letter from Intermedia to BellSouth 

is attached as Exhibit C. 
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By letter dated September 11, 1997, BellSouth 

responded to Intermedia's letter. Bel 1 South 

reiterated its position that traffic being delivered 

to ISPs is not eligible for reciprocal compensation. 

A copy of the BellSouth September 11, 1997 letter is 

attached as Exhibit D. 

What is the significance of this correspondence? 

BellSouth's refusal to provide reciprocal compensation 

for local ISP traffic originated by its end-users that 

terminates on Intermedia's network constitutes a 

material and willful breach of the terms of the 

interconnection Agreement. BellSouth's action also 

violates Section 251 (b) (5) of the Act which sets forth 

the obligation of all local exchange companies (LECs) 

to provide reciprocal compensation. 

Why does BellSouth's refusal to provide compensation 

for the transport and termination of traffic to 

Internet Service Providers constitute a material and 

willful breach of the Agreement? 

Because under the Agreement, the parties owe each 

other reciprocal compensation for any "Local Traffic" 

terminated on the other's network. Traffic to ISPs 

meets that definition of "Local Traffic." 

Specifically, Section 1 (D) of the Agreement 

defines "Local Traffic" as : 
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any telephone call that originates in 

one exchange and terminates in either 

the same exchange, or a corresponding 

Extended Area Service (EAS) exchange. 

The terms Exchange, and EAS exchanges 

are defined and specified in Section 

A3. of BellSouth’s General Subscriber 

Service Tariff. 

The traffic at issue originates and terminates in 

either the same exchange or a corresponding EAS 

exchange as defined and specified in Section A3. of 

BellSouth’s General Subscriber Service Tariff. 

Section IV(A) of the Agreement regarding 

reciprocal compensation states in part: 

The delivery of local traffic between 

the parties shall be reciprocal and 

compensation will be mutual according 

to the provisions of this Agreement. 

Moreover, Section I V ( B )  of the Agreement states 

in part that: 

Each party will pay the other party 

for terminating its local traffic on 

the other’s network the local 

interconnection rates as set forth in 

Attachment B-1, by this reference 
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incorporated herein. 

To reiterate, pursuant to the Agreement, parties 

owe each other reciprocal compensation for any "Local 

Traffic" terminated on the other's network. 

Why is the ISP traffic at issue here subject to 

reciprocal compensation? 

Because, as noted above, this ISP traffic meets 

the definition of local traffic under Section 1 (D) . 

The ISP traffic at issue is originated by a BellSouth 

end-user, delivered to Intermedia, and terminated on 

Intermedia's network. This is the essence of a local 

call. Pursuant to the Agreement, calls from 

BellSouth's end-users to Intermedia's end-users that 

are ISPs are thus subject to reciprocal compensation. 

Nothins in the Agreement creates a distinction 

pertainins to calls vlaced to telephone exchanse end- 

users that haDDen to be ISPs. All calls that 

terminate within a local calling area, regardless of 

the identity of the end-user, are local calls under 

Section 1 ( D )  of the Agreement, and reciprocal 

compensation is due for such calls. This includes 

telephone exchange service calls placed by BellSouth's 

customers to Intermedia's ISP customers. 

Finally, there is nothing absolutely unique in 

the nature of a call to an ISP that could separate ISP 
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traffic from other local traffic with long holding 

times (i.e. calls to a help desk, reservation centers, 

travel agencies, and customer service centers). 

Was there ever any question at Intermedia that the 

reciprocal Compensation provision in the Agreement was 

applicable for the transport and termination of 

traffic to ISPs? 

No. Intermedia has consistently viewed this traffic 

as local pursuant to the Agreement. Indeed, when we 

amended the contract to include the present language, 

our largest customer was an ISP, so obviously, 

reciprocal compensation requirements were significant 

to us and presumably BellSouth was aware of this. 

If the Commission determines that BellSouth should be 

required to compensate Intermedia for the transport 

and termination of traffic to ISPs, what should the 

Commission require of BellSouth? 

BellSouth should be requiredto immediately compensate 

Intermedia for the total amount outstanding for the 

transport and termination of local traffic pursuant to 

the terms of the Agreement. Since BellSouth has 

failed to compensate Intermedia for the transport and 

termination of any local traffic, BellSouth should be 

assessed a late payment fee of 1% per month, pursuant 

to Section IV. (B) of the Interconnection Agreement, 
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for all outstanding charges. Moreover, on a going- 

forward basis, BellSouth should be ordered to continue 

to compensate Intermedia for such traffic in 

accordance with the Agreement. 

5 Q. Does this conclude your testimony? 

6 A. Yes. 
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AGREEMENT 

THIS AGREEMENT is made by and between BellSouth Telecommunications, 
Inc., ("BellSouth"), a Georgia corporation, and lntermedia Communications Inc., ("ICI"), 
a Delaware corporation and shall be deemed effective as of July 1, 1996. This 
agreement may refer to either BellSouth or IC1 or both as  a "party" or "parties. " 

WITNESSETH 

WHEREAS, BellSouth is a local exchange telecommunications company 
authorized to provide telecommunications services in the states of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and 
Tennessee; and 

WHEREAS, IC1 is an alternative local exchange telecommunications company 
('ALEC" or "OLEC") authorized to provide or is.intending to be authorized to provide 
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, 
Lcuisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and . 

WHEREAS, the parties wish to interconnect their facilities, purchase 
unbundled elements, and exchange traffic for the purposes of fulfilling their obligations 
pursuant to sections 251, 252 and 271 of the Telecommunications Act of 1996 and to 
replace any and all other prior agreements, both written and oral, including, without 
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable 
to the state of Florida; 

NOW THEREFORE, in consideration of the mutual agreements contained 
herein, BellSouth and IC1 agree as follows: 

1. Definitions 

- 

A. Affiliate is defined as  a person that (directly or indirectly) owns or controls, 
is owned or controlled by, or is under common ownership or control with, another 
person. For purposes of this paragraph, the  term "own" means to own an equity 
interest (or equivalent thereof) of more than 10 percent. 

B. Commission is defined as the appropriate regulatory agency in each of 
BellSouth's nine state region, Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tennessee. 
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C. Intermediary function is defined as the delivery of local traffic from a local 
exchange carrier other than BellSouth; an ALEC other than ICI; another 
telecommunications company such as a wireless telecommunications provider through 
the  network of BellSouth or IC1 to an end user of BellSouth or ICI. 

D. Local Traffic is defined as  any telephone call that originates in one 
exchange and terminates in either the same exchange, or a corresponding Extended 
Area Service (“US”) exchange. The terms Exchange, and EAS exchanges are 
defined and specified in Section A3. of BellSouth’s General Subscriber Service Tariff. 

E. Local Interconnection is defined as 1) the delivery of local traffic to be 
terminated on each party’s local network so that end users of either party have the  
ability to reach end users of the other party without the use of any access code or 
substantial delay in the processing of the call; 2) the LEC unbundled network features, 
functions, and capabilities set forth in this Agreement; and 3) Service Provider Number 
Portability sometimes referred to as temporary telephone number portability to be 
implemented pursuant to the terms of this Agreement. 

F. Percent of Interstate Usage (PIU) is defined as a factor to be applied to 
terminating access services minutes of use to obtain those minutes that should be rated 
as interstate access services minutes of use. The numerator includes all interstate 
”nonintermediary” minutes of use, including interstate minutes of use that are forwarded 
due to service provider number portabfity less any interstate minutes of use for 
Terminating Party Pays services, such as 800 Services. The denominator includes all 
’nonintermediary“, local . interstate, intrastate, toll and access minutes of use adjusted 
for service provider number portability less all minute.s attributable to terminating party 
pays services. 

G. Percent Local Usage (PLU) is defined as a factor to be applied to 
intrastate terminating minutes of use. The numerator shall include all ‘nonintermediary” 
local minutes of use adjusted for those minutes of use that only apply local due  to 
Service Provider Number Portability. The denominator is the total intrastate minutes of 
use including local, intrastate toll, and access, adjusted for Service Provider Number 
Portability less intrastate terminating party pays minutes of use. 

H. Telecommunications Act of 1996 (“Act’) means Public Law 104-104 of 
the  United States Congress effective February 8,  1996. The Act amended the  
Communications Act of 1934 (47, U.S.C. Section 1 et. seq.). 

1. Multiple Exchange Carrier Access Billing (“MECAB”) means the 
document prepared by the Billing Committee of the Ordering and Billing Forum (‘OBF:), 
which functions under the auspices of the Carrier Liaison Committee of the  Alliance for 
Telecommunications Industry Solutions (“ATIS”) and by Bellcore as Special Report SR- 
BDS-000983, Containing the recommended guidelines for the billing of Exchange 
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Service access provided by two or more LECs andlor ALECs or by one LEC in two or 
more states within a single LATA. 

II. Purpose 

The parties desire to enter into this Agreement consistent with all applicable 
federal, state and local statutes, rules and regulations in effect as of the date of its 
execution including, without limitation, the Act at Sections 251, 252 and 271 and to 
replace any and all other prior agreements, both written and oral, including, without 
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable 
to the state of Florida concerning the terms and conditions of interconnection. The 
access and interconnection obligations contained herein enable IC1 to provide 
competing telephone exchange service and private line service within the nine state 
region of BellSouth. 

111. Term of the Agreement 

A. The term of this Agreement shall be two years, beginning July 1,; 1996. - 
B. The parties agree that by no later than July 1, 1997, they shall commence . 

negotiations with regard to the terms, conditions and prices of local interconnection to 
be effective beginningJuly 1, 1998. 

C. If. within 135 days of commencing the negotiation referred to in Section II 
(B) above; the parties are unable to satisfactorily negotiate new local interconnection 
terms, conditions and prices, either party may petition the commissions to establish 
appropriate local interconnection airangements pursuant to 47 U.S.C. 252. The parties 
agree that, in such event, they shall encourage the commissions to issue its order 
regarding the appropriate local interconnection arrangements no later thanMarch 
11 997. The parties further agree that in the event the Commission does not issue its 
order prior to July 1,1998 or if the parties continue beyondJuly 1, 1998 to negotiate the 
local interconnection arrangements without Commission intervention, the terms, 
conditions and prices ultimately ordered by the Commission, or negotiated by the 
parties, will be effective retroactive to July 1, 1998. Until the revised local 
interconnection arrangements become effective, the parties shall continue to exchange 
traffic pursuant to the terms and conditions of this Agreement. 

IV. Local Interconnection 

A. The delivery of local traffic between the parties shall be reciprocal and 
compensation will be mutual according to the provisions of this Agreement. The parties 
agree that the exchange of traffic on BellSouth’s EAS routes shall be considered as 
local traffic and compensation for the termination of such traffic shall be pursuant to the 
terms of this section. EAS routes are those exchanges within an exchange’s Basic 
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Local Calling Area, as defined in Section A3 of BellSouth's General Sutkcriber Services 

- - Tariff. - . .  
B. Each party will pay the other for terminating its local traffic on the other's 

network the local interconnection rates as set forth in Attachment B-1, by this reference 
incorporated herein. The charges for local interconnection are to billed monthly and 
payable quarterly after appropriate adjustments pursuant to this Agreement are made. 
Late payment fees, not to exceed 1 % per month after the due date may be assessed, if 
interconnection charges are not paid, within thirty (30) days of the due date of the 
quarterly bill. 

C. The first six month period after the execution of this Agreement is a 
testing period in which the parties agree to exchange data and render billing. However, 
no compensation during this period will be exchanged. If, during the second six month 
period, the monthly net amount to be billed prior to the cap being applied pursuant to 
subsection (D) of this section is less than 540.000.00 on a state by state basis, the 
parties agree that no payment is due. This cap shall be reduced for each of the 
subsequent six month periods as follows: 2nd period-$40,000.00; 3rd period- 
$30,000.00; and 4th period-$20,000.00. The cap shall be $0.00 for any period after 
the expiration of this Agreement but prior to the execution of a new agreement. 

D. The parties agree that neither party shall be required to compensate the 
other for more than 105% of the total billed local interconnection minutes of use of the 
party with the lower total billed local interconnection minujes of use in the same month 
on a statewide basis. This cap shall apply to the total billed local interconnection 
minutes of use measured by the local switching element calculated for each party and 
any affiliate of the party providing local exchange telecommunications services under 
the party's certificate of necessity issued by the Commission. Each party will report to 
the other a Percentage Local Usage ('PLU") and the application of the PLU will 
determine the amount of local minutes to be billed to the other party. Until such time as 
actual usage data is available or at the expiration of the first year after the execution of 
this Agreement, the parties agree to utilize a mutually acceptable surrogate for the PLU 
factor. The calculations , including examples of the calculation of the cap between the 
parties will be pursuant to the procedures set out in Attachment A, incorporated herein 
by this reference. For purposes of developing the PLU. each party shall consider every 
local call and every long distance call, Effective on the first of January, April, July and 
October of each year, the parties shall update their PLU. - 

E. The parties,agree that there are three appropriate methods of 
interconnecting facilities: (1) virtual collocation where physical collocation is not 
practical for technical reasons or because of space limitations; (2) physical collocation; 
and (3) interconnection via purchase of facilities from either party by  the other party. 
Rates and charges for collocation are set forth in Attachment C-13. incorporated herein 
by this reference. Facilities may be purchased at rates, terms and conditions set forth 
in BellSouth's intrastate Switched Access (Section E6) or Special Access (Section E7) 
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chooses to adopt another agreement in its entirety, the parties agree that the effective 
day shall be the date the agreement is approved by the Commission. 

C. In the event BellSouth files and receives approval for a tariff offering to 
provide any substantive service of this Agreement in a way different than that provided 
for herein, the parties agree that IC1 shall be eligible for subscription to said service at 
the rates, terms and conditions contained in the tariff. The parties agree that such 
eligibility shall be as of the effective date of the tariff. 

D. The Parties acknowledge that BellSouth will guarantee the provision of 
universal service as the carrier-of-last-resort throughout its territory in Florida until <.’ ~ 

January 1, 1998 without contribution from ICI. - 

XXII. Treatment of Proprietary and Confidential Information 

A. 

- 

Both parties agree that it may be necessary to provide each other during 
the term of this Agreement with certain confidential information, including trade secret 
information, including but not limited to, technical and business plans, technical 
information, proposals, specifications, drawings, procedures, customer account data, 
call detail records and like information (hereinafter collectively referred to as 
‘Information”). Both parties agree that all Information shall be in writing or other 
tangible form and clearly marked with a confidential. private or proprietar; legend and 
that the Information will be returned to the owner within a reasonable time. Both 
parties agree that the Information shall not be copied or reproduced in any form. Both 
parties agree to receive such Information and not disclose such Information. Both 
parties agree to protect the Information received from distribution, disclosure or 
dissemination to anyone except employees of the parties with a need to know such 
Information and which employees agree to be bound by the terms of this Section. Both 
parties will use the same standard of care to protect Information received as they 
would use to protect their own confidential and proprietary Information. 

B. Notwithstanding the foregoing, both parties agree that there will be no 
obligation to protect any portion of the Information that is either: 1) made publicly 
available by the owner of the Information or lawfully disclosed by a nonparty to this 
Agreement; 2) lawfully obtained from any source other than the owner of the 
Information; or 3) previously known to the receiving party without an obligation to keep 
it confidential. 

XXIII .  Resolution of Disputes 

Except as otherwise stated in this Agreement, the parties agree that if any 
dispute arises as to the interpretation of any provision of this Agreement or as to the 
proper implementation of this Agreement, the parties will initially refer the issue to the 
individuals in each company that negotiated the Agreement. If the issue is not resolved 
within 30 days, either party may petition the Commission for a resolution of the dispute. 
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However, each patty reserves any rights it may have to seek judicial review of any 
ruling made by the Commission concerning this Agreement. 

XXIV. Limitation of Use 

The parties agree that this Agreement shall not be proffered by either party in 
another jurisdiction as evidence of any concession or as a waiver of any position taken 
by the other party in that jurisdiction or for any other purpose. 

W .  Waivers 

Any failure by either party to insist upon the strict performance by the other patty 
of any of the provisions of this Agreement shall not be deemed a waiver of any of the 
provisions of this Agreement, and each party. notwithstanding such failure, shall have 
the right thereafter to insist upon the specific performance of any and all of the 
provisions of this Agreement. 

XXVI. Governing Law 

This Agreement shall be governed by, and construed and enforced in 
accordance with, the laws of the State of Georgia. without regard tajtscanflict of laws 
principles. 

XXVII. Arm’s Length Negotiations 

This Agreement was executed after arm’s length negotiations between the 
undersigned parties and reflects the conclusion of the undersigned that this Agreement 
is in the best interests of all parties. 

XXVIII. Notices 

A. Every notice, consent, approval, or other communications required or 
contemplated by this Agreement shall be in writing and shall be delivered in person 
orgiven by postage prepaid mail, address to: 

BellSouth Telecommunications, Inc. ICI’ 

or at such other address as the intended recipient previously shall have designated by 
written notice to the other party. 
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AMENDMENT 

TO 

lNl?2RCONNECTION AGREEMENT BETWEEN 
INTERMEDIA COMMUNICATIONS. INC. AND 

BELLSOUM TELECOhfMUNTCATIONS, INC. DATED JULY 1,1996 

Pursuant to this Agreement (the “Amendment”), Intermedia Communications, Inc., 
(“ICr’) and BellSouth Telecommunications, Inc. (”BeUSouth”) hereinafter referred to collectively 
as the “Parties” hereby agree to amend that cenain Interconnation Agreement bctwccn the 
Parties dated July 1, 1996 (‘Tnterconnection Agreement”). 

NOW TIEREFORE, in consideration of thc mutual provisions contained her+ and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
IC1 and BellSouth hereby covenant and agree BS follows: 

Eliminations and Insertions 

1. The Parties agree to eliminate and strike out of the Interconnection Agreement all 
of paragraphs W(C) and W@) on page 4, and insening in place thereof the following 
p”agraPfis: 

C. Left Blank Intentionally 

D. Each party will report to the other a Percentage Local Usage (“PLU”) and 
the application of the PLU will determine the amount of local minutes to be billed 
to the other party. Until such time as the actual usage data is available or at the 
expiration of the first year a€tcr the execution of this Agreement, the panies agree 
to utilize a mutually acceptable surrogate for the PLU factor. For purposes of 
developing the PLU, each party shall consider every local call and every long 
distance call. Effective on the h t  of January, April, July and October of each 
year, the partia shall update their PLU. 

2. The Parties drrther agree to eliminate and strike out of the Interconnection 
Agreement all of the language of Attachment A. leaving Attachment’A blank intentionally. 

3. The Parties agree that all of the other provisions of the Interconnection 
Agreement, dated July 1, 1996, shall remain in full force and effect. 

4. The Fartics further agree that either or both of the Parties is. authorized to  submit 
this Amendment to the appropriate state public service commission or other regulatory body 
having jurisdiction over the subject matter of this Amendm.cnt, for approval subject to Section 
252(c) of the federal Telecommunications Act of 1996. 



n\r WTTNZSS WHEREOF, the Parties hereto have caused this Amendment to bc 
executed by their respective duly authorized representatives on the date indicated below. 

INTEI(MEDL4 COMMUI\?CATIONS. MC. BELLSOUTH TELECO-CATIONS, 
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providers 11SPs l  rid ir.ccrr.cc scrvicn providcre. amobg ochers. 

On Oeccmbe? 2 $ .  1996. Kh& Federal Camuo1cAc:ons Comniasion i€CCl released a Hotice 
of iroposcd Rule Phklng IMWI on incerstace acccas charge reLona and a Notace  of 
I n q x r y  W O I I  m Lhe creacrrenc OI interscacs inferntion acrvice providers and rhe 
Internet. D O c k e K  NOS. 9 6 - Z 6 7  and 96-263.  ocher Inilttero, the FFEJ4 and NO1 
addrcnocd the information aervicc providcr'n c x c v c l o n  f r o m  paying accaas charges and 
Chc usage of the public 8v:cchcd nrcwrk by inforration oarvice prw1de:e a?d 
inceznec accenw providers. 

. 

1ra:tlc originarcd by and ccminarcd co krfosxacioo s s w i c c  providcra and interncc 
acceaa providars enjoys a wlquc ocatum. eapacially caI.1 eaxnLrYcim. 
Infonnacion service provider# m d  lnccrnet acccmm prwidera h w e  hLstorically bcon 
s u b ~ e c t  co an acccem charge cxempcion by t h e  K C  vhlch permit@ the uac of baeic local 
exchange rclccomunicacicss sorvlcee aa a subaclcucc for srltchcd a=ce.a semica. 
The FCC will nddrcsr chl. u e l p p c i c ~  i n  che abauc-captioned proccedLng.. 
such reform affecting innlomcioa iervice prwidcrm ard inecrnec aceearn provldera i a  
rccmplinhed, traffic origirured LO asd trminarod br iaformrcion service provider. 
and inccmcc aeceae providere i a  uewpc f r o m  acccea charge.. T h i n  fact , '  however. 
doen not makc chis incerscace craffic 'local', o r  eubjece l e  re r.ciproc.1 
compenaarlon agrcemcnte. 

Please concncc your Accwac manager or mrc Qrhey (205-977-33211 aheuld yau viah LO 
discuss thim lrour furcher. €or a name or a&-cam change co the Cimcriburion os cnis  
letter. 

Until any 

ConCaCc Lehylyn AIgh JC 2 0 1 - ~ 7 7 - 1 1 2 4 .  

S l n c c r c l y ,  
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MAV-EXH. C 

September 2 ,  1997 

VIA FACSL?ELE 
AhD U.S. MAL 

Jcrc A. Drummond, President 
BellSouth Telecommunications. Inc. 
4sth Roar 
675 West Peachtrte S ~ t e t .  N.E. 
Atlanta, GA 30375 

Re: BellSouh Letter Contemplating Nonpayment 
of Mutual Compcnsauon for ISP Traffic 

Dear Mr. Drummond: 

On behalf of my client, Intermedia Communications Inc. ("Intermedia"). I am 
responding to a letter dated August 12. 1997. sent under the name of m e s t  Bush and 
dircctcd to "All Competitive Local Exchange Carriers." That letter states char BellSouth 
considers Id calls made to Internet seMce providers ("ISPs") to be jurisdictionally 
interstate. and that BellSouth will nor submit payment for the termination of local calls made 
to Internet service providers on Inremedia's network. As discussed below, we reject 
BellSouth's position in the strongest ferms, and urge BcllSouth to issue a prompt retraction of 
the August 12 letter. 

AS you no doubt know from the comments recently filed by Intermedia and 
every other competitive carrier panicipating in the FCC's Docket CCBlCPD 97-30 
proctcding, the argument against mutual compensation for the tcrmination o f  local calls made 
to ISPs is rcjcctcd by the entire competitive canier community and is embraccd only by 
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some incumbent local exchange camers ('ILECs"). I will not restare the arguments made by 
Intermcdia and others before the FCC, but will observe that the weight of evidence in that 
proceeding makes clear that the Communicauons Act. FCC rules and policies. recent action 
by the New York Public Service Commission, existing interconnection agreements (including 
that between BellSouth and Intermedia), and the consistent practices of BellSouth and other 
ILECs compel  the conclusion hat  ILECs are obligated to pay mutual compcnsacion for such 
traffic. The action thrcatened by BcllSouth may also mn afoul of the Customer ProprietKy 
Network Information provisions of Section 222 of the Communications Act. Finrlly,-if 
BellSouth's argumcnt were IO be accepted, and a regulator found that all Internet traffic is 
inherently jurisdictionally interstate. such z decision would compel a finding ha t  BellSouth is 
currently providing intcrLATA services through iLs separate subsidiary. BellSouth.net. Of 
course, such an interpretation would place BellSouth dircclly in violation of Section 271 of 
the Communications Act. 

Moreover, h e  action contemplated by BellSouth would violate the dispute 
resolution provision of the interconnection agreement between BellSouth and Intermedia. 
That agreement commiu both pmies to resolve disputes relating to the agreement through 
recourse to the appropriate s m e  regulatory body, md does not countenance the unilateral 
action that BellSouth has proposd. 

The arbitrary and unilateral action contemplated in the Augusr 12 letter would, 
if implemented, demonstrate bad faith on BellSouth's  pa^ and would constitute patently 
anticompetitive conduct. Be advised that such action would impose considerable -- and 
perhaps irreparable - damage on Intermedia and would expose BellSouth to substantial 
liability. Of q u a l  signifiwce. be advised thar a unilateral refusal to pay mutual 
compensation to Intermedia will be relevant to the public.intcrest determinations that are part 
of the interLATA relief proceedings under Section 271 of the Communications Act that are 
now being conducted in Florida, Alabama, Georgia and Nonh Carolina. and that are 
anticipated in other states within the BellSouth service area; the 271 review of BellSckh 
currently being conducted by the U.S. Department of Justice; and the 271 analysis that 
ultimately will be conducted by the FCC. 

This issue i s  of critical importance to Intermedia, and I have been instructed to 
advise you that Intermcdia will aggressively pursue every legal avenue available to it should 
BellSouth make good on its threat to withhold mutual cornpensarion for ISP traffic. We 
therefore request a response to this letter from BellSouth by noon on Thursday, September 4, 
1997. I f  Intermedia has not received written assurance that BellSouth will remit payment for 
terminating ISP traffic that is owed to Intermedia, we will immediately initiate the 
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appropriate lcgd md regulatory action. Pleasc direct your response to me at the facsimile 
number l is td  above. 

Sincerely, 

cc: Whit Jordan 
Ernest L. Bush 
Mark L. Fielder 



Harris  R. Anthony 
Gcncral AllDrney 

Sep!cmber 11. 1997 

Jonathan E. Canis 
Kelley Drye & Warren 
1200 19th Strcct, N.W. 
Suite 1500 
Washington, D.C. 20036 

Re: Rcciprocal compensation For ISP Traffic 

Dear Mr. Canis: 

BellSouth Tolccomrnuniwlloos. Inc. 
L e d  DEparlmenl . Suile 4300 
675 Wort Pcachlroa Slml. N E  
Allanla. Georgia 30375.0031 
TeleDhmC: 404-3354789 
Foc5imh: 404.6144054 

This is in rcsponse to your September 2. 1997 lctter to Mr. Jcre A. Drummond. In your 
letter, you express your disagrczment with ML Bush’s letter of August 12. 1997 wherein he 
brought to the attention of local carriers that the reciprocal compensation provisions of 
BcFlSouth’s int:rconnec!kxl ~grenn~nt+ apply only to local t-affrc .- . y,tmffk being 
delivered to internet service providers (ISPs), which is jurisdictionally interstate, is not cligiblc 
for reciprocal compensation. 

Your letter conpins several observations which you bclieve create an obligation on the 
p y t  of BellSouth to pay mutual compensation for ISP traffic. As discussed below, Intermedia is 
mistaken BS to the jurisdictional nature of the ISP traffic. Likewise, your statements that 
BellSouth may be violating ceaain provisions of the CommUnic~tions Act are unfounded. 

. ‘  
~ 

Contxary to your ap ief. therc is no basis in fact or law that wodd support your. 
position that ISP traffic is in 
well estnblishcd that whether a commwation is interstate and, bus. within the exclusive 
jurisdiction of the FCC depends on the end-toind nature of the communication itself. ISP rraffic 
does not terminate on Intermedia’s local facilities. Rather, the traffic traverses these facilities as 
well as those of the ISP and the intcrnet transport provider(s) to establish a communications path 
to distant internet destination(s). The communication terminates at the distant internet site. 
Internet end-to-end communication paths are typically interstate in nature bccause they not only 
cross state boundaries but often national boundaries as well. Even in the instances where the 
distant internet site is within the same state as the originating end of the communication, the 
dynamic aspects of internet communications make such communications inseverable from the 
interstate traffic. Under existing c a ~ r  law. such traffic must also be considcrcd interstate. 

, let alone l o c a r  for m i p r o d  cornpeGition 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by hand delivery(*) or U.S. Mail this 17th day of April, 

1998 to the following: 

Charlie Pellegrini* 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Nancy White* 
c/o Nancy Sims 
BellSouth Telecommunications 
150 South Monroe St., Ste. 400 
Tallahassee, FL 32301 

Richard D. Melson* 
Hopping Green Sams & Smith 
P.O. Box 6526 
Tallahassee, FL 32314 

Floyd Self* 
Messer, CapareUa& Self 
215 S. Monroe Street 
Tallahassee, FL 32399 

Kenneth A. Hoffman* 
Rutledge, Ecenia, Underwood, 
Purness & Hoffman 

215 South Monroe Street 
Suite 420 
Tallahassee, FL 32301-1841 

huM$j w 
Donna L. Cankano 




