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DIRECTOR, DIVISION OF RECORDS AND REPO~R 

DIVISION OF LEGAL SERVICES (VACCARoM •fl: {):J;:" 
DIVISION OF WATER AND WASTEWATER (HINES (::..)C....dT<I' 

DOCKET NO . 980442-SU - PETITION FOR WAIVER OF RULE 25-
30.110(3), (6) AND (7) , F . A.C., ANNUAL REPORTS, BY P1NE 
ISLAND COVE HOMEOWNER'S ASSOCIATION . 

LEE 

MAY 19 , 1998 - PROPOSED AGENCY ACTION - INTERESTED 
PERSONS MAY PARTICIPATE 

CRITICAL OATES: JUNE 25, 1998 

FILE LOCATION : I :\PSC\LEG\WP\980442 . RCM 

CASE Bl.CISGRQUNI) 

Pine Island Cove Homeowners Association , Tnc . (PIC o r ucillt y ) 
is a Class C wa stewater utility located in Lee County . The utility 
provides service to 317 customers , not all o i which a r e members o f 
the homeowners association . Based o n th<' uLJ ll Ly ' s 1996 ,;nll lld I 
report , PIC repo rted gross a nnual r e venues o f $ 39 , 866 , e xpens es o f 
$35 , 8 43 and a net operating loss of ~ 18 , 863 . 

On September 11 , 1995 , the u tility filed its 1992 , 1993 and 
1994 annual r eports . Pursuant to Rul e 25-30 . 110( 3 ) , Fl n t ida 
Administrative Code , the uti lity' s reports were due on Marc h 31 , 
1993 , 1994 and 1995 , respectively . On f e bruary 10 , 1998 , 
Commission legal staff sent the util ity a l etter r equesting that lt 
pay penalties pursuant to Rules 25-30 . 110(6) and (7) , fl o rida 
Administrative Code, for failure to t i mel y flle its 1992 - 1994 
annual reports . A letter was also sent by the Diviston o t Wate r 
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and Wastewater on June 16, 1995 , r equesting that t he u tilit y flle 
its 1994 a nnual report . 

On February 16, 1998 , the ut ility sent std !f a l etter 
requesting that the penalties be waived for good cause s hown . 
Legal staff contacted the utilit y' s attorne y to inform her that 
p e titions fo r rule waivers must be filed in accordance with Section 
120 . 542 , Florida Statutes . On March 27 , 1998 , t he utility fil ed d 

Pe t ition for Waiver o f Rules 25-30 . 110(3}. (6) and (7) , Florid.:~ 
Administrative Code . Thi s r ecommendatio n addresses PJC' s pet;tion 
for wai ver . 
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ISSQE 1 : Should the Commission grant Pine Island 
for Waiver of Rules 25-30.110 (3) , (6) and 
Administrative Code? 

Cove 's Petiuon 
('7) , nond,1 

BECOMHENJ?ATION : Yes. The Commission should grant Pine Island 
Cove ' s Petition f o r Waiver of Rules 25-30 . 110(3) , (6) and (?) , 
florida Administrative Code , because the petition meets the 
requirements of Section 120.542 , florida Statutes . (VACCARO, 
HINES) 

STAfF J\NN,XSIS: On Marc h 27 , 1998 , PIC f iled a petition for w,llvcr 
of Rules 25-30.110(3),(6) and (7) , f"lorlda Adrnlni str.Hlv,. C:odc . 
The utility seeks relief from the requirement to p<:~y penalties 
arising from its Cai lure to tile the utility' s 1992-1994 annual 
reports in a timely manner. The utility indica tes th.:~L the 
requested waiver is temporary , in tha t it relates solely to the 
penalties associated with the 1992-199 4 annual reports . 

Rule 25-30.110( 3 ) , florida Administ rati ve Code , requ i res 
utilities subject to the Commission' s jurisdiction as o f December 
31 of any year to file an annual repo rt fo r that year . The report 
is due by March 31 for the preceding year e nding December 31 . on~ 
e x tension of 30 days is automatically granted , but a f.urther 
e xtension must be r equested in wri ting by the utility a nd include 
a statement of good cause for the extension . 

Rule 25-30.110(6), florida Administrative Code , provides, in 
part , t hat a penalty shall be assessed against any utility ~hat 
fails t o file an a nnual r epor t or request for an e x tens1on . Mule 
25- 30 .11 0 (7) , florida Administr ative Code sets forth the 
calculation of the penalty. for Class C utilities , the rul<' 
provides a penalty of $3 p e r day for each day the report is 
delinquent. PIC did not request a n e x tension f or f i linq irs 
reports. PIC filed its 1992- 1994 r eport s on September 11 , I q9~. 
Ther efore , t he utili ty owes $ 4, 761 in penalties cal culatPd as 
follOWS : $2 ,682 for 1992 (894 days X $3) ; $1, 587 for 1993 (S~q lldyS 
x $3) ; and $492 fo r 1994 (164 days x S3) . 

In its petition , the utility states that it is a small , not­
for-profit corporation comprised of homeowners within Pine I R I~n ct 
Cove . The utility states that the Board of Directors rc~sor1~bly 
rel i ed on i t s attorney and accountant to advise t h e board on all 
required ut.ility filings . PIC states t hat it e xercised due 
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diligence in completing all filings in accordance w~th the 
professional advice received . Pre further states t hat the attorney 
and accountant a r e no l onger employed by the utility . Pre states 
that upon being advised by Commission staff in 1995 of its 
delinquent status , the utility immediatel y retained an accounting 
firm t o prepare and file it annual reports . 

PIC states that the purpose of the underlying statutes has 
been achieved, because PIC ha s filed its 1992-1994 annua l reports 
and has paid its a ssociated regulatory assessment fees . further , 
PIC states that it has since complied with the Commiss1on' s rules 
regarding annual reports . PIC also states that application o f the 
rules will cause the utility t o suffer substantial economic 
hardship . 

Statutory Requirements 

Pursuant t o Section 120. 542(6) , Florida Statutes , on April 1 , 
1998 , the Commission provided notice to the Department of State , 
11hich published notice of the waiver request in the FloriJa 
Administr ative Weekly. After reviewing the petit1on , ~taf f found 
no deficiencies. The Commission received no comments regardir.:J the 
ut ility' s petition. Pursuant to Section 120.542(8) , Florida 
Statutes, the Commission is required to issue an order tn ~riting 
granting o r denying the petition fo r waiver , stating the relevant 
facts and reasons supporting the Commission ' s decision within 90 
days after receipt of the orig 'nal petition. The Commission must 
rule on PIC's petition by June 25 , 1998. 

Section 120 . 542(2) , florida SLulutes , in l"' r tincnt parts , 
provides that "variances a nd wa ivers shall be granted when t he 
person subject to the rule demonstrates that the purpose of t he 
underlying statute will be or has been achieved by other means by 
the person and that application of the rule wou ld create a 
substantial hardship or would violate pr1ncipals of f airness . For 
purposes of this section, substantial hardship means a demonstrated 
economic, technological , legal, or other type of hardship to the 
person requesting the variance c r wa1ver ." 
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The Underl ying Statytes 

• 

The underlyi ng s t atutes pertaining to the rules 1n this 
instance are Sections 367 .1 21 and 367 . 16!, florida Statutes . 
Section 367 .121 (c), florida Statutes , gran ts Lhe Commiss i on , in 
part, the power "to r equire such regular or eme <genc y reports from 
a utility, including , but not linited to, financ ial reports , as the 
commission deems neces~a ry . " The purpose , in part , fo r 
requiring annual repor ts is to gua rantee that a uti I ity is not 
overearning and that the util ity i s paying the proper regu la tory 
assessment fees. By filing its 1992-1994 annual reports , the 
utili ty has provided the necessary in formation fe r such 
determination . St aff's r evi ew of PIC' s annual reports verif ied 
proper payment of its regulatory assessment fees . fur th<H , staff 
found no evidence to suggest that the utility over~arned fr om 1992 
through 1994 . There fore, s taff bel1eves that the purpose of 
Section 367 . 121 , Flori da Statutes was achieved when the utility 
filed its r eports . 

Section 367 .161 (1) , Florida Statutes . authorizes the 
Commiss ion to assess a penalty of not more than $5 , 000 for each 
offense , if a util ity is found to have knowingly refused to comply 
wi th , o r to have wilfully violated, any provision o f Chapter 367 , 
florida Sta tutes, or any lawful rule or orde r of the Commi~sion . 

As PIC states , the pu rpose of penalizing utilitles fo r v1olati ng 
Commission r ules is to encou r age compltance wi th those r ules . 
Staff ag rees with the util i ty that foll owing PIC ' s fili ng of its 
1992-1994 annual reports , PIC has rema inecJ in compl lance with 
Commission rules . In addition to timely filing its annual repo rrs , 
the utility has paid a l l regulatory asses::;ment fN•:l. Tlwr.:fo rc , 
sta f f believes that the purpose of ~h·ctron 36'/ , 161 , florida 
Statutes, has been achi oveu. 

Substantial Hardship 

According to the utili ty ' s annual reports Cor the calendar 
years 1990-1 996, PIC has suffered a total l oss o f $2 49, 319 . Based 
on those losses , PIC states that payment of penalties ~or 

delinquent annual reports will cause a substantial hardsh1p t o the 
homeowners associat ion. As discussed in the case background , PIC 
is a Class C utility. Given PIC' s size and tts reported l osses , 
staff believes that the accrued penalty, or any fraction tlte recf , 
would cause a substant ial economic hardship t o the utility . 
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furthermore , staff notes that such a hardship could j eapo rdtzc th~ 
utility' s ability to provide safe, effic ient and sufficient se rvt ce 
as r equi red by Sect i on 36? . 11'(2) , Florida Statutes. 

Based on the foregoing, staf f believes that PIC' s pet!tt on fo r 
waiver should be granted, because the utility ha s met t he 
requirements of Section 120 . 542, Florida Statutes, by demonstrating 
tha t a waiver of Rules 25-30 . 110 (3) , (6) and (1) , fl o rtda 
Administrative Code, wou l d serve the pu rpose of Sections 367 .1 2 1 
and 367 . 161 , florida Statutes. f urther , as r equired by Sec tion 
120 . 542, Florida Sta tutes , the utility has demonst r ated that 
app licat ion of the rules would create a subsrant t al hards hip fo r 
the utility . 
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ISSYE 2: Should this docket be closed? 

• 

RECOHHPiNt>ATION : Yes . Thi s docket should be c l osed if no person 
whose interests are substantially affected by the proposed dCtion, 
files a protest within the 21-da y protest period. (VACCARO) 

STAfF ANALYSIS : This docket should be closed if no person whose 
interests are substantially affected by the proposed action , f1lcs 
a p rotest within the 21-day prot est period . 
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