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State of Florida OR\G\NAL
iy Public Serbice Commisgion
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DATE: May 15, 1998

TO: JULIA L. JOHNSON, CHAIRMAN
J. TERRY DEASON, COMMISSIONER
SUSAN F. CLARK, COMMISSIONER
JOE GARCIA, COMMISSIONER
E. LEON JACOBS, COMMISSIONER
BILL TALBOTT, EXECUTIVE DIRECTOR
JAMES WARD, DEPUTY EXECUTIVE DIRECTOR/ADM.
MARY BANE, DEPUTY EXECUTIVE DIRECTOR/TECH.
ROB VANDIVER, GENERAL COUNSEL
DAVID SMITH, DIRECTOR OF APPEALS
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES
JOE JENKINS, DIRECTOR OF ELECTRIC & GAS
BOB TRAPP, DIVISION OF ELECTRIC & GAS
KATRINA TEW, DIVISION OF ELECTRIC & GAS
BEVERLEE DEMELLO, DIRECTOR OF CONSUMER AFFAIRS
BLANCA BAYO, DIRECTOR OF RECORDS & REPORTING

FROM: RICHARD C. BELLAK, DIVISION OF APPEALS

RE:  U.S. COURT OF APPEALS, D.C. CIRCUIT ORDER, MICHIGAN V. DOE:
NORTHERN STATES POWER V., DOE (NUCLEAR WASTE LITIGATION)

Attached is the Court of Appeals order which, on p. 2-3, {III,
ACK addresses the state petitioners’ latest filing. The order denies
immediate but not necessarily eventual, relief on the issue of
AFA —barring payment by DOE of damages out of the nuclear waste fund.
APP _____The order does, however, declare the issues of payment of nuclear
waste fund fees into escrow during DOE’'s failure to perform and a
CAF ——pan on receipt of foreign or domestic nuclear waste shipments to
CMU ___DOE facilities pending the filing by DOE of a plan to perform its
CTR contract obligations to be cont:act matters beyond the scope of the
court’s mandate in Northern Stateas.
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Writed States Qourt of Appeals

Fon T Durrmcy o CoLumaa Cancurt
No. 97-1084 September Term, 1987
Nortnern Glates Power Company (Minnesota), ot sl.. an T
Petiioners DISTRICT OF COLUMG  -RCUIT
: RALED
V. .
D of and Unied States of America, WAY 51598
epariment of Energy
x
iZS Utiiities, Inc., ot al.,
Intervenors
BEFORE. Edwerds, Chisf Judge: Wald, §ibarman, Wilkems, Ginsburg,
Sentalls, Henderson, Randciph, Rogers, Tatel and Gerland,
Circuit Judges
QRDER

Upan consideration of reepondents’ Suggestion for Rehearing In Banc, and the
abeence of a request by any member of the coun for a vole, I s

ORDERED that the suggestion be denied.

FOR THE COURT:
Mark J. Langer. Clerk

ov. T2l Eorman—

Roben A. Borner
Deputy Clerk

Ciroult Judges Biiberman and Garland did not panicipels in this matier,
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United States Court of Appeals

No. 97-1064 September Term, 1297
Northern States Power Company., et al.,
Petiticners
v.

United States Pepartment of Enargy and
United States of Amarica,
Respondants

185 Utilicies, Inc., ec al..
Intearcvencorcs

consclidated with Nos. 97-1065, 97-1370 and 3T U Re— y

Mo. 30-1069
In Ras
Maine Yankee Atomic Power Co., Petiticner

No. 30-1070

In Re:
Southern Wuclear Operating Co., et al., Petitlooers

Before: Witiiass, Ontsstms and Smereils. Circuit Judges.
oaDER

Upon consideration of ths Metiems to Coneclidate from Maine
Yankee and Southerm Wuclear; the Notions from the Departaeat of
Eaergy to Dismiss the suits of Maine Yenkee and Southemrn Huclear:
the Motions for Enforcement of the Mandate from the State
yetitioners. the Utility Petiesers. and Connecticut Yankse, and
the Petitions f[er Rehearing from Yankes Atomic and the Departmect
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ol Energy., and cths responses theretc and the replies. it la
heraby

ORDERSD that the Moticas to Consolldate are jranted. The
Pecicions and Motions are otherwise danied.

I. Malne Yankes and Southern Nuclear Operating Company are
parties to the Department of Energy's (“DOE°) Standard Contract
for Disposal of Spe=t Nuclear Fuel (“SNP*). Their suits against
the DOE present Lssues identical to these raised by the Drilivy
Patitioners in lim'm’IL States Power Co. v. DOB., 128 F.1d 754
{D.C. Cir. 1937). To alear that they are encitled te
identical relief, we grant the motion to consolidate. oOur
disposition of the motions for enforcement and petitions for
rehearing, discussed belew, applies in full measure to Maine
Yankee and Southarn Nuclear.

II. The DOE moves for disrmissal of the actiong of Maine
Yankee and Boutnern Muclear. Those ut:lities are entitled to the
same welief as che other Utilicy Petitionars) consequently, ws do
not dismise thelr suits but instesd consolldate them with
nur:;laq States. The relief awarded in that decision extends to

axtant that they join in tha utillcy Petitioners’
motions, the following dispesiticns also apply to them. The
DOE's moticn is denied.

I1I. The State Fetitlonars reguast an ordar that (1) bars
the DOE frem using utility and ratepsyer-supplied monies from the
Nuclear Waate Pund (*HWP’) or fee collections to pay any costs oF
dapages awarded to utilities under the Standard Ceatract; (2)
authorizes the paymant of IWF fees into an interesc-bearing
escrow account; and (3) reguires the DOE to file a plan for
disposing of SMP before receiving any more shipments of foreign
or domeatic BNF at {ts existing facilitiea.

. Wa express no opinlon on the legality of the DOE's using
utilicy or ratepayer-supplied monies to pay costs or dacages, norl
on the sdequacy of any particular type of equltable adjustment of
fess that might be awarded to utilities under the Delays Clausns

of the,Standard Contract. Our decision in MEEERJ;EM barred
the DOE from imterpreting thke Contract as irpos only &
contingenc disposal obligation; such an lnterpretation, we ruled,
would place the DOE in violatlon of its statutor; duties under
the Nuclsar Waaste Policy Act [*¥WPA*), which required it to
undartake an unconditionsl obligation. Bayond that clarifice.ion
of the statute's regquiresents, we remicted the v llities teo thelr

remadies under che Scandard Concract. Sults based cn tha
Contract may present lssues of the permissible forms of equitable
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adjustzent, and possibly the avard of some forms of aquitable
adjusteent would place the DORE in viclation of the NWPA and again
properly trigger our jurisdiction (as opposed to that of the
Couzrt of Federal Claims) under either the NWPA or the APA. But
as the DOE has not yst taksn any of these actions, the issucs are
not rlpe for review as presgnted to us in these petitions.

The second and third elements of the State Petiticnars’
requested order constitute equitable contract remedies against

the DOX 2nd fall outwide the scope of the !"ihf'“'isiii’
mandate. MNortharn fStates describes the mature of the ‘s

cbligation, which was created by the NWPA and undertaken by :he
DOE under the Standard Contract. It does not place the gQuescion
of contract remedies in this court. nor set up thls court es &
seurce of remedies outeide the Stendard Contract.

Iv. The Utility Petiticners request essentlelly the same
relief as the State Petitiopers. For the same resscns. their
request ia denied.

V. Yankee Atomic requests an order requiring the DOE to
begln to dispose of its SNF. asserting that moretary damages are
inadequate. We do rot address the question of tha adequacy of
damages or of any contract remady. The order cannot issue
because snforcexent of our mandate does not extend to reguiring
the DOE to perform under the Standard Contract. While the
statute requires the DOB to include am unconditional obligmtion
in the Btandard Contract, it does not :tself require perform=nce.
Breach by the DOE does not violate a statutory duty; thus, our
jurisdiction to hear allegationsy of failure to take an action
required under the NWPA, see 41 U.5.C. § 10139(a) (1) (B), does not
provide a basis for a move-fusl order.

VI. Connecticut Yankee reguests an order prohibiting the
DOE from using MWF monies to compensate utilicies for delay., and
requiring tha DOE to move Connecticut Yankee‘s spent fuel. This
regquest is covered by the discusslon above: che i{ssue of
recycling MWF monies is not ripe. and the move-{uel order i3
beyond our mandate.

VII. The DOE petiticns for rebearing. suggesting chat this
Court has erronecusly desigmated itself as the proper forum for
sdjudication of disputes asising under the Standard Comtract. As
the above should make clear, we 4id not; we merely prohibited che
DOE from implessnting an interpretation that would place it in
violation of its duty under the NWPA to sssume an uncooditicnal
cbligation to begin disposal by January 31, 1398. The statutory
duty to include an unconditional cbligation in the contract is
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independant of any rights under the concract. The Tucker Act
does Dot prevent us from exercising jurisdiction over an action
to enforce compliance with the NWPA. The DOR's petition is

denied.
FOR THEE COURT:

J. er, C
BY: 'tm -
C. mcCreil
Deputy Clerk
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