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DATE: May IS, 1998 
TO: IULlA L. JOHNSON, CHAIRMAN 

J. TERRY DEASON, COMMISSIONER 
SUSAN F. CLARK, COMMISSIONER 
JOE GARCIA, COMMISSIONER 
E. LEON JACOBS. COMMISSIONER 
BILL TALBOTI, EXECUTIVE DIRECTOR 
JAMES WARD, DEPUTY EXECunVE DIRECTOR/ADM. 
MARY BANE, DEPUTY EXECUTIVE DIRECTOR/TECH. 
ROB VANDIVER, GENERAL COUNSEL 
DAVID SMITH, DIRECTOR OF APPEALS 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
JOE JENKINS, DIRECTOR OF ELECTRIC cl GAS 
BOB TRAPP, DMSION OF ELECTRIC cl GAS 
KATRINA TEW, DIVISION OF ELECTRIC cl GAS 
BEVER.LEE DEMELLO, DIRECTOR OF CONSUMER AFFAIRS 
BLANCA BA YO, DIRECTOR OF RECORDS cl REPORTING 

FROM: RICHARD C. BELLAK, DIVISION OF APPEALS /l(.J3 
RE: U.S. COURT OF APPEALS, D.C. CIRCUIT ORDER. MICHIGAN V, DOE; 

NORTIIF.RN STATES POWF..B, y . DOE (NUCLEAR WASTE UTIOATION) 

Attached is the Court of Appeals ord.er which, on p. 2 - 3, 1 III, 
ACK --~addresses the s t ate petitioners' latest filing. The order denies 
AFA immediate but not ne c essarily eventual, relief on the i ssue o f 
--~barring payment by 008 of damages out of the nuclear waste fund. 

APP The o r der does; however, declare the issues of payment of nuclear 
waste fund fees into escrow during DOE 's failure to perform and a 

CAr --~ban on r eceipt of foreign or domestic nuclear waste shipments to 
CMU DOE facilities pending the fil i ng by DOE of a plan to perform its 
CTR ----;.contract obligations t6 be cont·:act matters beyond the scope o f the 

court 's mandate i n Northern Stateo. 
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United States Court of Appeals 
100& ~ I:IIJnJCT a. CICUI)GIA cacvrT 

No. 97-1064 Stpt6Dber Tum, i~ 

Ncnlwm Sut .. Pow I:' Coao:p&ny, et aJ. .• 
Pet!tionua 
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lhl ited Statll Ceputaent o l !nugy &ncS 
United Statu o£ Aaulea. 
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tiS Util l tiee, xnc . • et al .. 
IDtii:'VIftOI:'I 

. . 
' • •e• 

'M • 

ccaaoUd&ted with Moe . t7·10U . t7·1l70 all4 t7W.U.---------' 
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111 ... 
Maille 'IWM t.tOILic Powr Co ., h titloner 

... tl• l0'7t 
111 a.: 
Iouth~ wue1ear Oplrat~ni co .• et el ., fetit1ocer• 
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Upon coneic!on'at.tGA ot &M Mn~ ... to con..,l1.4ate rr .. Mia• 
YU.U. loA4 10\IU\.u'a a..oi-..-o tbl MOUOII.I tr• tbl ~~t of 
laert)' tl Dl.aiee tbl Mliu ot MaiM 'C~ aDd touUu-D ~cl11r o 

tbl llot.ion.e foe Jrnfon t of tbe ...._t• tr- &he lt.ate 
7edtioAen. tM Utility .. u...,,, aD4 COIIDtctl~t T&llkaeo &D4 
the htitiea.e fer IIUIU'I...Iw fr- 't~ Atoa1a aDd the ~t 
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oC EDe~. and tho reepc~•• ~roto &Ad t~ ropl~•• · it te 
huolly 

OJID!II!ID that tho Hof.ioat to Co11.1oUd&to oro grant04. The 
Potitiona and Hotiooa aro otbtrwlao deni ed. 

' . Main.e YackM end Jollthun Nuclear Qs~ocat1og c~ an 
part,iu to the Oeport:M-o~ o f Jzlerll)l ' • ( ·oos· 1 St.and.ard Contr&ct 
ror Diapoul of ~t NUclear Fllol (•arr• t . Tboir aulu agaicat 
tho POl proa.ut 11WY&I 14oDt1ca1 to tboaa rala.d by the Otili~J 
,.t1t 1onora 1n Nor~ 5tatoa ~ 90· y. 021· 1~1 r . Jd 754 
(D.c . cir. ltt7). To a&ki a l.ar tbat th-r oro entit l ed to 
l.d.antieal :roliof, wo gnot tlM 1110don to conaolld&te. ou.r 
diopooltion of tbe .adona for ot1!orc~t and ~tido11.1 t or 
rehe..t:ing, dhc:uae4 belew, ~~Wll•• in full -.uro to Main• 
Y~ and 8outhorn Nuolo&r. 

xr . ~ COl move• t or dlmai•••l of tbo .,t.OD' ct ~1Do 
YankM and Soutn.am lfuo l ou. '!bolo uulitiu u c; actltlod to tbo 
, ... ao11ol •• tbo otbor Uti:i~ Patiti~r•• oonaaquontly, wo do 
not 4111111u tba1l' auiu but inatoac! conool1d&to ~ vith 
Non.bom ltatu. Tho roliot war4e4 1D that ~~lion oxtaod. to 
th•. TO the oxtont tbat they join in tho Utility Potitlonor•· 
1110tiou., tho followin~J diepclltiotu abo apply to th•. ':'h• 
DOE'a 80ti on ie dellied. 

XII . Tbe 3 t ato ratitlOOOII raquaat &D or~r ~t t ll D&ra 
tho DOl fl'Qa U.lDO utility and raupayor••uppliod maniac !roc ~b• 
Nllcl.ar Wuto Pw>d ( "!fliP' I or teo collection• to pay any eo at a or 
d&Ntu &IIU4od f.O IIU11t1U \llldor tbo &to.ndud COIItraetr (2) 
&uthorho• tbO p~t Of - te .. into AD intOUtt· l>eUicO' 
ucrow KC:OIIIIt r &Ad Ill roqu.bM tho oaa to til• a p l an t ol' 
dhpodDCr of :Ra l>etor• r•colvlnf anr al)re • hlPMDt• o! t ,ro1;n 
or done. tic: 8ICP &t ita ubticg tac:1llti., . 

. wo OJCPl'OU no opln11jm on tbo legality ot d 1o DOl' • ~1119 
·o~dlity or r•c~r.yor•aii,PPUod ...,.1oa to P-'1 co.ta or 4&:>&goc , nor 
on th.o a4equaey ot any part.icutar typo ot aqu1teblo a<1juetment ot 
!ooa that •ight be •-ris.ics to utilitiu UDder the O.laya Clout • 
of th• . &tacd&rd COAtnot . Our .S.01doa La Mor~g suue barnd 
cho POl b• i.aucpntillf tbo Coctraot •• lrpo~ only a 
coct1D(Ieot diapoaal obliiJatioor auch &A tacupr• t nion, vo rul o<l, 
would plac• tho DCZ in violation of !ta tt.atu tol:} dud .. UDder 
tho lfltal~ tc..to •ollc:y Act ( •!IWJIA') , which rrquired it to 
11114ort&M OA uncood1Uon..1 o~ltot~Oft, 141)'0114 t hat c: l &cri flc• .•oo 
ot tho .t.atuto •• raquic....,tt, wo nraitt- tbo u :U1t1u to t110lr 
' ltioa Wl4er · the Stt.n.dard conc.ract . lu.lta baaed ou tlla 
contract :oay pro1ent ieeuoa ot tho pU'IIIiaaible to:::.. ot aquit abla 
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&4juatunt . &Ad po .. lbly t.he war4 ot •- tonoa ot eq~.~1~ule 
adj uatunt would ph.c e t.be 00.1 in violat ion ot t he IIWPA ar.4 agall:l 
pr~rly trigver our jur~edictioo l u oppoa-.1 to that o! t h.: 
C:CN.rt oC r.-,.al ClaiM) under e i ther the ttiii'A or t.l'.c APA . BUt 
u ebe DCa hu not v-t ~ 'allY ot tba .. aotioo.t . the i n ues ere 
not ripe tor review at pra~t~ to u1 1o ebalt pet1t1ona. 

The ,.c:ond and third •1-nta of tbe State htitl.ollUa · 
requaated o~ CODitltu~a aqut t&bla contraot r.aediaa agaioat 
t.ha COl 1110 t~l 0\lt•i~W t ile KO»t or ~ I!OrAAJm ss~r. 
ll&lldata . Wonharn Ct.atu duorl..b .. the Mtlll't o thi ' I 
obligatl.OD, wtlicb w ... cnatad by tbe WJA and undartlllc.en by -.llt 
!:lOA under the StancS&rd C011tr-.ct . tt dou not place the quaa cion 
of contract r..ediaa in thit court. DOr eat up t.h ia cour t at • 
aaurca of rema41u outa14a tba St&Ddard Conrrac t . 

rv. The Utility retitiooera r~aat •••entielly the ·~ 
relie f •• the 8tete h titioce.no. l'o r the .... nuona . their 
requalt 11 dal'\ied. 

v. Yankae Atocal.c requuu e.a orcSer r~idag the ooa to 
beQiD to dbpoM of itt SHP. anert l.Dg that aonataxy da!MgN are 
inadequate . W. \So r.ot ad4r.ola the quutioD of the adaqu.cy of 
dallagea or ot ADY contract ra.e4y. the order c:Nlllot hwa 
"""" won~~ or qy l!!llllku 00.. !lot Mttn4 ~ rtfta.l'~ 
t he goa to par t ona under tbe •uodard Coatnc:t. Wh1l• t.ha 
atatute raquiru the DOB to include aD uncoDdlttonal obligation 
ia the !t&Adard Contrec t , i t doo• not i t nlf require parto~"c• . 
a~ucb ~ ella ooa do" DOt violate a natut ory 4uty , tbua, oUI' 
j uri a4iot ion to ba&r a l l~atioae of !allure co taxa aD &et.ion 
required UDder ella WWJA, ,, .. 42 U. , .c . I 101J 9(a) (l) (I ), doea not 
provide a ~i• f or a mcva-!ua l order . 

VI . co-ticut Y~ :rwo~ .. u aD or4n proh.l.b.l.t~ the 
DO& troao uai11g WP .ooiaa to o~eate ut1Ut1., fo:r clel.ay , an4 
requir~ tha DOl t o 110ve Con.nacticut 'l'&lllcaa• a •PIIllt t uel . '111.111 
requeat it covered by t he 4he1.1ul.on above: c.ba t aaue ot 
rac:yc:liDg 1NP 110niu ia not ripe. 4U>d the IIOVe-!uel order ~• 
beyond our 111&114&ta. 

vii. ~. DOIS patl.tioaa t or n beui.no. 1\ICIV.,ti.Do t.hAt chi• 
Court b&a arronaoualy dativnated itaal f •• the proper forum !or 
IAj\ICUe&Uon ot 411P11Ut . r..r11;U)g WldH tba 't&Dd&rd Cootra~t . Aa 
the abo¥a tbould .aka c lear. we 41.4 aot1 wa • •rely prohib1~ the 
DO& f'..-- ilq>l-tl.ng an l.nta..-prat ati- that voul4 pl..:• 11:. i.n 
v!olation ot itJ &lty un4el' the l'WJA to an-uae an \lDCOQdit!on&l 
obligation to begin c!i~al by Jan'U&IY 31 . lUI . 'l'be sc:.atutoCY 
duty t o inc:luda an unc:ond.itional obligat ion in the c:ontr~t i a 
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i.n~dent oC aey doht, UDder the conua.c:t . 'l1la 'l'ucltec ACt 
<SoN DOt P:ttlr&Ot u. fr011 .,.e.roitillll jllrlt4ietioc over an actioo 
to an'o~• oQ~D11anee witb the NVPA. fbi 001 ' 1 peti t ion i• 
cSeiUed . 
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