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Hickman, 329 U.S. 495 (1947).

Accordingly, Rule 1.280(b) allows for the discovery of attomey work product where
a party makes a showing of “need” and “undue hardship”. This showing may be made by
establishing any of the following: (1) that the underlying evidence has been damaged, disassembled,
changed, or is inaccessible to the same examination by the party secking the material; (2) that the
withholding of the information contained in the documents sought would defeat the interests of
justice; or (3) that the information is not as readily available to the party secking its production as
to the party seeking to shield it from production. The Travelers Indemnity Co. v. Ficlds, 202 So.2d
222, 223-24 (Fla. 1st DCA 1972). Clearly, the facts of this case establish that TSI meets this
showing of "need” and "undue hardship” and should be permitted to take Mr. Self’s deposition.

As Transcall/WorldCom's counsel before this Commission one of the activities
undertaken by Mr. Self has been to conduct an internal investigation of Transcal/ATC's overbilling
practices. TSI is aware of no other investigation by Transcall/WorldCom into this matter. Facts
conceming Transcal/ATC/WorldCom’s billing practices were sought directly from WorldCom
employees who were produced by Transcall and who were to have possessed the most knowledge
about the issues relevant to the claims and counterclaims made in this litigation. These witnesses --
WorldCom’s current Vice President of Information Services/International Chief Information Officer
(Joseph Holop), WorldCom’s Senior Vicc‘President of Human Resources (Dennis Sickle), and
WorldCom'’s Director of Regulatory Affairs (Brian Sulmonetti) - however, cither could not
remember information concerning WorldCom's billing practices, could only point TSI in the
direction of Transcall’s legal counsel, or were not testifying truthfully or completely. These

witnesses were directly asked by TSI counsel about WorldCom?’s billing practices and/or were asked
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discoverable information can be obtained, TSI has been forced to proceed with scheduling Mr. Self

for deposition.

Case law supports TST's position. In Fireman's Fund Insurance Co. v, Superior Court,
140 Cal.Rptr. 677, 72 Cal. App.3d 786 (1977), a case cited in Shelton v, American Motors Corp.,
805 F.2d 1323 (8th Cir. 1986), the court permitted the deposition of the plaintiff’s counsel where
there was no one else who could provide the substance of his testimony. In Fireman's Fund. an
insurance action where the plaintiff was claiming bad faith, plaintiff’s attomey had been the sole
negotiator for plaintiff in his demands for payment and undertook to provide some of the information
which the insurance company deemed necessary for resolving the claim. The insurance company
sought information from the attorney as to whether an examining physician had been fumished with
certain medical reports prior to rendering his results. A notice of taking the deposition of plaintiff"s
counsel was served and, although no motion for protective order was filed, plaintiff’s counscl
informed defendant that he would not attend the deposition and, in fact, did not attend. Defend nt
then filed a motion to compel. In granting the motion, the court found that the attomey was the only
percipient witness to the facts, other than Fireman's Fund's employees, who could support or refute
the allegations. 140 Cal.Rptr. at 679, 72 Cal.App.3d at 790. Although Mr. Sclf may not. as
Transcall asserts, be a so-called “fact witness™ in this case, he is undoubtedly and at this point, the
only witness who can provide TSI with the facts relevant to its counterclai:n. TSI must be allowed
to depose him as to his knowledge of these facts. Fireman's Fund, supra; see also, McCall v,

Overseas Tankship Corporation, 16 F.R.D. 467 (S.D.N.Y. 1954) (where plaintiff, wife of plane crash
victim, sought to depose attomey for third party in action for purpose of having attomcy identify

certain documents and to state the names of witnesses, which was preparatory to plaintiff's
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court found was protected by the work product privilege, it stated:

Where, as here, the material in question contains mixed fact and
opinion work product, the opposing party may be able to obtain
access to those portions which contain factual information, while
being denied access to the rest. State v. Rabin, 495 So.2d 257, 263
(Fla. 3d DCA 1986).

Id. at 325. See Lans nc., 525 So.2d 994

(Fla. 1st DCA 1988) (Rule 1.280(b)2) does not completely immunize from discovery the
information contained in witness statements to attomey or the identities of persons having
knowledge of those facts); In_re Hillsborough Holdings Corp., supra (questions presented to
attorneys during deposition which related to the hiring of “corporate consultants” were allowed
inasmuch as they requested factual information; questions relating to non-privileged documents
inasmuch as they related to what information was received, what underlying facts were considcred
and what documents were requested were allowed so long as request was for precise factual
information and not for eliciting opinion or legal advice given by deponents).

Although in Wheaton production of the memorandum was denied because plaintiffs
failed to demonstrate that they met the need and hardship exception to Rule 1.280(b)(3), that is not
the case in the instant action. As demonstrated above, TSI has substantial need for facts relating to
its counterclaim and it has no other access to this information other than through Mr. Self.
Transcall’s reliance on Upjohn Company v, United States, 449 U.S. 383 (1981), in this regard is
misplaced, as the IRS in that case clearly sought to obtain what was Upjohn’s general counsel’s
protected opinion work product. Moreover, as was noted by the Lipjohn Court, a preliminary reporn
of counsel’s investigation was voluntarily given by Upjohn to both the SEC and the IRS. Here,

Transcall not only has denied TSI access to any report of Mr. Self’s investigation, but has refused
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to permit TSI to attempt to obtain any knowledge whatsoever about the underlying facts contained
in the report and from where they were obtained. “The privilege only protects disclosure of
communications; it does not protect disclosure of the underlying facts by those who communicated
with the attorney...” Upjohn, 449 U.S. at 385.

The taking of an attomey’s deposition, even if he or she represents a party to the
litigation in issue, is recognized as a means for discovery. See West Peninsular Title Co, v, Palm
Beach County, 132 F.R.D. 301 (S.D.Fla. 1990); Young. Stemn & Tannenbaum. P.A. v, Smith, 416
So.2d 4 (Fla. 3d DCA 1982); S.1. Spector v, Alter, 138 So.2d 517 (Fla. 3d DCA 1962). see also Rule
1.310(a), Fla.R.Civ.P. (any party may take the testimony of any person, including a party, by
deposition upon oral examination.) Where the party seeking to depose the attorney can show the
propriety and need for this discovery -- i.c., that the deposition is the only practical means available
of obtaining the information, that the information sought will not invade the realm of the attorney’s
work product, or any attorney-client privilege, and that the information is relevant and its need
outweighs the dangers of deposing the other party’s attorney, the deposition should be allowed.
West Peninsular, 132 F.R.D. at 302-03; see also, Shelton, supra, 805 F.2d at 1327 (circumstances
in which court should order the taking of deposition of opposing counsel are where (1) no other
means exist to obtain the information than to depose opposing counsel; (2) the information sought
is relevant and nonprivileged; and (3) the information is crucial to the preparation of the case.) The
facts set forth above plainly meet these factors and demonstrate TSI's need to depose M. Sclf.

Finally, Transcall's motion, which seeks to prevent Mr. Self from being deposed on
any matter, is entirely premature. Such a sweeping protective order would be akin to prior restraint.

As Mr. Self may be able to provide information on matters that are not privileged, and because
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Transcall cannot know exactly what questions will be put to Mr. Self until such time as he is
deposed, the proper place for Transcall to assert any attorney-client or work-product doctrine
objections is at the deposition itself. See Young. Stern & Tannenbaum, P.A., supra; S.1. Spector v,
Alter, 138 So0.2d 517 (Fla. 3d DCA 1962); see also Marco Island Partners v. Oak Development
Corp., 117 F.R.D. 418, 419 (N.D. Ili. 1987), citing to Hunt International Resources Corp, v.
Binstein, 98 F.R.D. 689, 690 (N.D. Il1. 1983) (“it would be premature to quash a deposition of an
attorney based on an assertion of privilege: ‘The more appropriate method is to allow the deposition
to be taken and permit the attomey to claim privilege in the face of certain questions, if necessary.™).
As an attorney, Mr. Self is amply able to assert these privileges at his deposition when, and if,, it
becomcs necessary.

For all of the above reasons, Transcall’s motion for protective order should be denied.

ADORNO & ZEDER, P.A.
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Wesley R. Parsons

Florida Bar No. 539414
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Miami, Florida 33133
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Attomeys for TSI
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent via telefax and
Jwve
U.S. Mail this |5} day of-May, 1998 to:

Albert T. Gimbel

Messer, Caparello & Self, P.A.

215 South Monroe Street, Suite 701
Tallahassee, Florida 32302-1878

Beth Keating

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, Florida 32301

Kathy L. Welch, CPA

Regulatory Analyst Supervisor
Florida Public Service Commission
3625 N.W. 82nd Avenue, Suite 400
Miami, Florida 33166-7602
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