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-M-E-M-0-R-A-N-D-U-M-

DATE: Aupst6, 1998 
TO: Steve C. Tribble, DiRctor, Oiviaioo of Administratioo J _ / 

FROM.: Cleveland FerJUIOil., Staff Atlonlcy, Divilioo of Lepl Servi~ 1f1t' 
RE: Doclket No. 910258-SU -~ of Exempt Swus of Imperial Bonita 

Associales dlbl• Imperial Bonita Ellates aod caocollatlon of Cmlflcate No. 237-S in 
Lee Couory. 

On July 7, 1998, the Cccrmlaioo 1--s rami Order No. ~FOF·SU, in whlch 
it aclcnowlcd'ed the exempt llalUI of Imperial 8oolta E...a:a (IBE or utilh:y) and ordeted the 
cancel!ariqn of Ccrtifkate No. 237-S. Owina to ackoowlediina the utility's 'exempt status. and 
not bema able to coUect reau1atory u1 w•ert fees, penalties, llld intere:sl in ~ cost effective 
lllllllDI:I', the Commiajoo ocdcred tbis maner IC1lt to tbc Comptroller's Office for permissloo to 
write off tbc ICCOUII1 u UDCOUec:tible. The Coaunission found that IBE owed S312.S7 for 
rqulllofy ucad feea for chis period of time. In lddition. throuah Juoe 30, 1998, lBE ow.:d 
$78.14 in pmaltieslnd S162.S.41n intertll. for a total of $240.61. The toWIIllOWit deemed 
uncollec:tiblc is $553.25. 

The events leadlna to tbis dl:t.ennination arc outlined bel.ow for your convenience: 

I . lmperial 8ooita AtiOdetes Wal.mperial 8ooiia Eswes (IBE or utility) is a Class 
C utility ICI'Ying approximately 694 aeneratiCl'Vice wastewater custo.mers in Lee 
Couuty. The ulillty's 1992 annual report oo file with the Commission lists annual 
roveoues of S I 0,419 llld net opcralina eaminas of S 1,4 79. 

--2. Imperial Bonita Ellates wu sold to lmporiJ.I Bonita As.soc:intes d/bla Imperial 
Bonita Eaates oo October 31, 1983. The application to II"'IUUfer Certificate No. 
237-5 wu oot filed with this Commission until December 9, 1991. lncluded in 
Order No. PSC-92..()809-FOF-SU approviaa tbc trllliSfer wu a :reference to a pre­
sale qreemem between IBE and Bonita Sprinas Utilities. lnc. (BSU). This 
aareemcnt gave an antitipetcd inlercoflnectloo date with BSU of late 1993. 

__ J. IBE wu under Commission juriJdlctioo prior to the ialm:onncction with Bonita 

I 

Sprinp U1ilities, 111 exempt Jl0011f0fil corporation. as acknowledged in Order No 
PSC-98-0153-FOF-WS. Therefore, lBE owes RAPs for tbc period January I, 
1993 to September 7, 1993, tbc dato of the interconncc:don. The Commission 
found that lBE ow.:d $312.57 for I'Cjll1atory uaessment fees for thiJ period of 
time. In lddltion, throu&h June 30, 1998, IBE ow.:d $78.14 in penalties and 
$162.54 in interest. for a total of S5SJ.25. 
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4. The utillty corporation wu dissolved in Sepcembcr 1993. Under certain 
coodilions, tbe diR:dors and lblrdloldcn of a diuolved corpomion could be held 
responsible for a distribution of fimd.a prior 10 the payment of RAFa.. However, 
lbe Commiaioa DOled in the Order that mE' a directon and sb~Jd)oldcrJ cmnot 
be bdd rc~~»wiblc Cor lBE'a deliDqueal RAF1 JU'SUild 10 Scctions 607.0830, and 
607.0834(3), Florida Statutes. 

S. Tbc Comm!Jiion foUDd that it did DOt lmow when distributions wee made. 
Therefore, it wu unclar wbcn the time began 10 nm for holding the d.irecton 
liable. Funhcr, Sec:tioo 607.1406(13). Flori.da Stan11es, provides that lhlmlolclm 
of a dissolved eo~poration arc DOt 11able for lilY c:laim ap1nsl the COiporarion 
whic:b Ia brouaJ!t after three yean of the otfcc:tive date of dissolution. A 
procwina .pna the abard:loldcrs would have required COII'IIDellCCID by 
Scplcmbcr 1996. 

6. Noting lblt collec:tloo cfforu would DOt be COlt ctfoc:tlve, the Commission ordered 
that m.E'a Ulli*d RAFa and uaocWecl pclll)ty and Interest be referred to the 
Compuollcr'l Office for pcnniuion 10 write orr the KCOunl u WlQOIJoc:tible. 

Pleue find tho follow~"& att!IClhHI hereto: 

L Order No. PSC 98.Q906.FOP.SU 

b. Stale of Ftori.da Office of lho Comptroller Bureau of Auditlna Delinquent 
Ac:couuis Receivable Transmitlal 

I BE's mailing address is: 

Imperial Bonita EIIIICS d/bla 
Imperial Bonita BIW':1 
2noo Bourbonnicrc s.E. 
Bonita Sprinp. Florida 34135-6083 

c:c:: Oivi&ioa of Wett:r alld WUICWaiCr (Cbuc, Clapp) 
Division of Adminillrltion (Sowell) 
Division of Records alld RcportiDa 
Martin Newby MaDqement 

-C'P 
·-
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STATE OF FLORIDA 

OFFICE OF THE COMPTROLLER 
BUREAU OF AUDmNG 

OEUNQUENT ACCOUNTS RECEIVABLE TRANSMIITAL 

(PLEASE PRINT f1l TYPE J 

AI&NCY: FUlUOA PUBLIC SERVICE CCMIISSI~ DATE: August 7. 1998 
CONTACT: EVELYN H. SEWELL. CHIEF. BUREAU OF FISCAL SERVICES 

ptO£ NtJeER: 413-16263 (SIKOt/293-6263) 

SAKAS 1aOOHT COOE : 
61 20 2 573003 610000 00 000300 (RAF) 
61 74 1 OOG331 6100GG aa G012GG (Penalt1es & Interest) 

980258-su 
K»CY RU£JIOCU 

ljowby Martin 
flltST 

I mperial Bonita Aaaociatea, d/b/a Imperial Bonita Batataa 
27700 Bourb9Miera. S.g., Bonita Springs. fL 34135·6083 

lAST I(JOjll .llltiA!SS CUCl.I.ClE liPI 

$312.57 s;uo.u 

§350.127 , P.S. 
5367.121. F.S .. Rule 25-30 . 120. F.A.C. 3/31/94 

DUE IQT IJQ.MID 

IIIXIffiOIIL I~UJI. t .g .. Oo\1[ ~ IliUM. OliVO UCDISl IUIOI. at. 

I : IIIIEJOtl ,Cf 

.... 

$553 .25 



TO: 

FROM: 

RE: 

• • 
M E M 0 R A N p U M 

July 6, 1998 

DIVISION OF RECORDS AND REPORTING 

DIVISION OF LEGAL SERVICES (FERGUSON)~ 
DOCKET NO. 980258-SU - ACKNOWLEDGMENT OF EXEMPT STATUS OF 
IMPERIAL BONITA ASSOCIATES D/B/A I~PERIAL BONITA ESTATES 
AND CANCELLATION OF CERTIFICATE NO. 237-S IN LEE COUNTY. 

Attached is an ORDER ACKNOWLEDGING E~PT STATUS, CANCELING 
CERTIFICA';l'E NO. 237- S, DECLINI NG TO INITIATE SHOW CAUSE AND 
REFERRING DELINQUENT REGULATORY ASSESSMENT FEES, PENALTIES AND 
INTEREST TO COMPTROLLER'S OFFICE FOR PERMISSION TO WRITE-OFF 
ACCOUNT, to be i s sued in the above-referenced docket. 

(Number of pages in order - 8) 

CF/dr 

Attachment 

cc: Division of Water and Wastewater (Clapp, Chase) 
Division of Administration (Lake, Sewell ) 

I:980258or .cf 

.. ~ 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Acknowledgment o f exempt 
status of Imperial Bonita 
Associates d/b/a Imperial Bonita 
Esta t es and cancellation of 
Certificate No. 237-S' in Lee 
County. 

DOCKET NO. 980258 -SU 
ORDER NO. 
ISSUED: 

The followinq Commissioner s participated in the disposition o f 
t his l!latter: 

JULIA L. JOHNSON, Chairman 
J . TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
£. LEON JACOBS, JR. 

ORDER ACKHOWLEQGING EXEMpt STATUS. 
CANCELING CERTIFICAIE NO. 237-S . QECLINING TO INITIATE SHQW CAUSE 

ANQ REfERRING QELINOUENT BEGQLATORX ASSESSMENT fEES . PENALTIES 
AND INTEREST TO CQMptROLLER' S OFFICE FOR 

PEBHISSION TO WRITE=QFf ACCOQNT 

BY THE COMMISSION: 

BAC!(GROUNQ 

Imperial Bonita ~sociates, d/b/a I.mperial Bonita Estates (IBE 
or utility), is a Class C utility servinq approximately 694 qeneral 
service wastewate r customers in Lee County. The utility's 1992 
annual report on file with the Commission lists annua l revenues of 
$10,419 and net operatinq earninqs of $1,479 . 

Imperial Bonita Estates ia the name of the uti lity as well as 
the name of the mobile home park it serves. The mobile home park 
has !our distinct divisions: 11 RV pa rk; 21 mobile home rentals1 
3) homeowner~ and 4) a unit owned by the park for residential use 
by the manaqer. 

Imperial Bonita Estates (utility and mobile home park) was 
sold to !BE on October 31, 1983. The application to t ransfer 
Certificate No. 237-S was not filed with this Comiuion until 

..... 
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December 9, 1991. Included in Order No. PSC-92-0809-ror-su 
approving the transfer was reference to a pre-sale agreement 
between IBE and Bonita Springs Utilities, Inc. (BSU). This 
agreement gave an anticipated interconnection date with BSU of late 
1993. 

On January 20, 1998, BSU provided a letter verifying that IBE 
had interconnected with BSU on September 7, 1993. On Hay 16, 1994, 
the property the wa:stewater collection and treatment system had 
been located on was deeded to the Imper ial Bonita Homeowners 
Aasociation, Inc. This Order addresses the interconnection of the 
utility system to BSU, the qualification of the utility operations 
of the Homeowners Association aa an exempt entity, the cancellation 
of Certificate No. 237 - S, and the requir:~ent to file an annual 
repor t and remit delinquent regulatory assessment fees (RAFs) . 

ACKHQWLEQGING EXEMPT STATUS AND C&NCELLING CERTIFICATE NO. 237-S 

IBE (the utility) provided service to Imperial Bonita Estates, 
a mobile home cooperative, which had the following sections: a 
seasonal recreational vehicle site with a 318 vehicle capacity; a 
130 lot subdivision where residents own their unit:s and lots; a 
245-unit mobile home rental area; and one unit owned by the park 
which is usually used to house the park manager. 

In the course of gathering information tor potential show 
cause actions with respect to delinquent annual reports and 
regulatory assessment fees, our staff spoke with Hr . Tim Newby, a 
director of the former utility, the current manager of the utility, 
and BSU. As a result of these exchanges, our s ·tsft received 
documenta·tion concerning the series of events since the last 
official action r ecorded for this utility, which was the sale to 
the partnership operating as Imperial Bonita Aseociates. 

On January 20, 1998, BSO filed a letter with this Commission 
stating that the Imperia~ Bonita Estates Wastewater Treatment Plant 
had been taken out of service on September 7, 1993, and that all 
customers of the utility had been interconnected to the BSU system 
to receive wastewater eervice. BSU is an exempt non-profit 
corporation, as acknowledged in Order No . PSC-99-0153-FOF-WS, 
issued January 27, 1998. 
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In a letter dated April 6, 1998, Mr. Tim Newby s~ated that, on 

May 16, 1994, the property the wastewater collection and treatment 
system had been located on was deeded to the Imperial Bonita 
Homeowners Associat ion, Inc . Furthe r, he affirmed that residents 
had not been billed for wastewater service durinq t he time the 
plant was interconnect ed (September 7, 19931 and the conclusion of 
the sale (May 16, 1994) . Baaed on the representations made by t he 
utility, we note that I B£ would have qualified as a non- profi t 
association at t hat point pursuant to Section 367.022 (7), Florida 
Statutes. 

A letter received on January 26, 1998, from Imperial Bonita 
Estates, Inc . , verified t .hat BSO was now providinq wastewater 
servicea1 however, the ex~stinq on- site collect ion system remai ned 
the responsibility of IB£. This maintenance respons i bilit y of IBE 
could, under cer tain circumstances make the park jurisdictional. 
However, our atatt has verified that the collection linea for the 
694 sites a re maintained as 'par t of the Association's common area 
elements by IB£ th.rouqh nonspecific maintenance fees cha r qed the 
owners and through rental foes. 

Based on the facts represented, we find t hat the operations of 
IBE, since September 7 , 1993, meet the necessary qual i!ic.ations f or 
exemption from requlation as a non-profit association pursuant t o 
Section 367.022 (7), Florida Statutes. Therefore, we acknowledqe 
the systam as exempt, and ca ncel Certificate No. 237- s. 

SHQW CAUSE PRQCEEDING 

1993 Bogyloto rv a,sesomont £tts 

IBE has not remitted requlatory assessment feea (RAFa ) since 
1992. Section 367.145, Florida Statutes, requires wate r and 
wastewater utilities t o remit RAFa t o thia Commiaaion. Pursuant to 
Section 350 . 113 (4), Florida St atutes, and Rule 25- 30.120(7) (a), 
Florida Administrative Code, a statutory penalty plus interest 
shall be asae3sed aqainst any utility that fa ils to timely pay i ts 
RAFs, i n the tollowinq manner: 

1. 5 percent ot the fee if the failure is for not more 
than 30 daya, with an additional 5 percent for each 
additional 30 days or fraction thereof dUirin.q the 
time in which fail ure continues, not t o exceed a 
total penalty of 25 percent • 

.... 
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2. The amount of interest to be charqed is 1' for each 

30 days or f r action thereof, not to exceed a total 
of 12t per annum. 

In addition, purauant to Sections 367 . 14S(ll (bl and 367.161, 
Florida Statutes, and Rule 25- 30 . 120 (7) (b), FlCirida Administrative 
Code, the Commission ~~~ay impose an additional penalty upon a 
utility for failure to pay RAFs in a timely manner. RAFs are 
intended to cover t he cona incurred in Public Service Co.mmission 
regulation of utilities . 

1993 Annuol Rtpgr t 

IBE has not tiled an annual report Iince 19912. Rule 25-
30.110, r.torida Adlll.inistrative Code, requires utilities subject to 
the Commi~sion' s jurisdiction as of December 31 of each year to 
file an annual report on or before March 31 of the following year. 
Requests for extension o! time must be in writing and must be filed 
before March 31. One extension of 30 days is automatically 
granted. A further extension may be granted upon snowing of good 
cause. Incomplete or incorrect reports are considered delinquent, 
with a 30-day grace period in which to supply the missing 
information. 

Pursuant to Rule 25-30.110(6) (c), Florida Administrative Code, 
any utility that fails to tile a timely, complete ann.ual report is 
sub j ect to penalties, absent demonst ration of qood cause for 
noncompliance. The penalty set out in Rule 25-30. 110(7) , Flor ida 
Administrative Code, tor Class C utilities is $3 per day. The 
Commission may impose lesser or greater penalties, pursuant to Rule 
25-30.110 ( 6) (c ) , Florida Admin.istrative Code. 

Summory and piapooitign qt Findings 

Utiliti es are charged with the knowledge of the Commission 's 
rules a.nd statutes. Additionally, • [ 1 l t is a col!lllon maxim, 
familiar to ¥11 minds that 'ignorance of the law' will not excuse 
any person, either civilly or criminally." Barlow y, United 
States, 32 U.S . 404 , 411 (1833). Thus, any intentional act, such 
as the utility ' s failure to timely file ita annual report, would 
meet the standard for a "willful violation . " In Ord·er No. 24306, 
issued April 1, 1991, in Docket No. 890216-TL titled In Bo; 
Inytaciqas;ign Into tho Pr:gpor AQplication of Rule 2S-14. Q03. 
F . A, C .. Beletinq To Tax Stylnqa Rotund Cgr 1988 end 1989 Fgr GTE 
flor ida. Inc., the Commission, having found that the company had 
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not intended to violate the rule, nevertheleaa found it appropriate 
to order it to show cause why it should not be fined, stating that 
"'willful' implies an intent to do an act, and this is distinct 
from an intent to violate a statute or rule.• Id. at 6. In this 
instance, we decline to initiate a show cause proceedinq. Our 
rationale is set forth below. 

Pursuant to Rule 25-30.110(3) (a), Florida Administrative Code, 
the Commission requires annual reports to be filed to: determine 
the earnings level of the utility/ dete~ine whether a utility is 
in substantial compliance with the Unifo~ System o•f Accounts as 
well as applicable rules and orders of the Commis.sion; whether 
financial statements and related schedules fairly present the 
tinancial condition and reaults of operations for the period 
presented 1 and whether other i nformation presented as to the 
business affairs of the utility are correct for the period they 
represent .• 

Since we find that this utility is exempt, we do not ne~ the 
information reqardinq the utility's operations on a qoinq-forward 
basis to meet the requirements of Rule 25-30.110 (3) (a), florida 
Administrative Code. There is no purpose in requir inq I BE. to 
submit an annual ~eport for 1993. 

In consideration of the foregoing, we decline to order the 
utility to show cause in writing, within 20 days, why it should not 
remit a penalty for violation of Rule 25-30.110, Florida 
Administrative Code, by tailing to file its annual report for 1993. 

As stated previously, IBE was under our jurisdic tion prior to 
the interconnection with BSU. Therefore, IB£ owes RAf's for the 
period January l, 1993 to September 7, 1993, the date of the 
interconnection. Based upon the utilit}''s 1992 annual report, IB£ 
owes ~312.57 for RAFs for this period of time. In add ition, 
through June 30, 1998, IB£ owea $78.14 in pene ltiea and $162.54 i n 
interest, for a total of $240 . 68. 

When questioned about delinquent RAFs, Hr. Newby advised us 
that the utility was informed by Commission staff in March 1994, 
that IB£ was listed as inactive on Commission records, and 
therefor6, no RAF5 w6te due. However, our recorda indicate that 
one notice of delinquency was sent on Hay 3, 1994, regarding 1993 
RAFs. Apparently, there has been some confusion on the part of our 
staff and the utility's management team as to whether IBE owes any 
RAf's and, if so, for what period of ti=e. Since the utility was 

..... 



• • 
ORDER NO. 
DOCKET NO. 980258-SU 
PAGE 6 

• 
interconnected with BSU, it apparently believed that it was no 
longer subject to Commission regulat ion. However, it is now clear 
that the utility was jurisdictional in 1993 until it interconnected 
with BSU on September 7. Therefore, IBE should be held responsible 
for outstanding RAFs . Since the penalties and interest associated 
with the outatanding RAFs ia determined by statute, these cannot be 
waived by us. However, due to the circumstances in this case, we 
find that a show cause proceeding is not warranted. 

The utility corporation was dbsolved in September 1993. 
Under certain conditione, the director• and shareholders of a 
dissolved corporation could be held responaible for a distribution 
of funds prior to the ~yment of RAFs. However, we note that IBE's 
directors and shareholders cannot be held responsible for IB£' s 
delinquent RAFs. 

Section 607.06401(3) , Florida Statutes, provides in pertinent 
part: · 

No distribution may be made, if after giving it effect: 
(a) The corporation would not be able to pay its debts as 
they become due in the usual course of business . . . . 

Section 607.0834(1), Florida Statutes provides in pertinent part: 

A director who votes for or assents to a distribution 
made in violation of s. 607.06401 • . . is personally 
liable to the corporation for the amount of the 
distribution that exceeds what could have been 
distributed without violating s. 607.06401 ... if it is 
established that he did not p'!rform his duties in 
compliance with s. 607.0830. 

To hold a director liable under Section 607 .0830, florida 
Statutes, it must essentially be shown that the director made the 
unlawful distribution in bad faith. FUrthermore, for a director to 
be held llabl' for an unlawful distribution, a proceeding must be 
"conmenced within 2 year• after the date on which the effect of the 
distribution was meaaured • • . . " Seotion 607.0834 (31 , Florida 
Statutes. In this eaae, we do not know when distributions were 
made . Therefore, it is unclear when the time bega.n to run tor 
holding the directors liable. FUrther, Section 607. 1406 {13) , 
Florida Statutes, provides that a shareholder of a ouso1ved 
corporation ia not liable for any claim against the corporation 
which is brought after three years of the effective date or 

..... 
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dissolution. A proceeding against the shareholders would have 
required commencement by September 1996 . 

Therefore, in consideration of the facts stated above, we note 
that collection efforts would not be coot effective . We hereby 
refer IBE's unpaid RAFs and associ ated penalty and interest t o the 
Comptroller's Office for permission to write off the account as 
uncollectible. This Order is consistent with Order No. PSC-98-
0663- FOF- tfS, issued Hay 14, 1998, in Docket No. 980342. 

Based o.n the foreqoing, it is therefore, 

ORDERED by the Florida Public Service Commission, that based 
upon the facts as represented, Imperial Bonita Associates, d/ b/a 
Imperial Bonita Estates, 27700 Bourbonnlere S.E . , Bonita Springs, 
Florida, 33923, is hereby exempt from Commission regulation 
pursuant to the provisions of Section 367.022(7), Florida Statutes. 
It is further 

ORDERED that Wastewater Certificate No. 237-s is hereby 
canceled. It i s further 

ORDERED that a show cause proceeding shall not be init iated 
against Imperial Bonita Associ ates d/b/a Imperi al Bonita Estates. 
It is further 

ORDERED that the utility' s - delinquent requlatory assessment 
fees and associated penalties and int erest shall be referred to the 
State of Florida's Comptroller's Office for permission to write ott 
the account as uncollectible. It is further 

ORDERED that upon referral of this matter t o the Comptroller 's 
Office, this docket shall be closed. 
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By ORDER of the Florida Public Service Commission this 

day of ------

BLANCA S. BAY6, Director 
Division of Recorda and Reporting 

{SE AL) 

CF 

NOTICE OF FUBTH£8 PROCEEQINGS OR JUQICIAL REVIE-W 

The Florida Public Service Commission ia required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearin9 or judicial review of Commission orders that 
is available under Sections 120. 57 or 120. 68, Florida Statutes, as 
well as the procedures and ti.me limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director , Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen {15J days of the issuance of 
this order in the fot:lll prescribed by Rule 25-22. 060, Florida 
Administrative Code; or 2) judicial revi ew by the Florida Supreme 
Court in the ·caae of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filinq a notice of appeal with the Director, 
Division of Recorda and reporting and filing a copy of the notice 
of appeal and the filing fee with the appr opriate court. This 
filin9 must be canpleted within thirty ( 30) days after the issuance 
of this order, purauant to Rule 9.110, florida Rules of Appellate 
Procedure . The notice of appeal must be in the form specified in 
Rule 9.900{a), Florida Rules of Appellate Pr ocedure . 

.... 
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