
, 
State of Flori, 

CAPff AL CIRCU: 0fTIC[ Ct:NTDl • 2540 SHUMAJlD OAK Bouu:v AJlD 

TALLUIASSU:. FLoiUDA J2J99-tl50 

-M-E-M-0-R-A-N-D-U-M- :o 
' ., --. . 

,.~ .- ( / ') 

I I 
·-o 

------------------------------------------------------------------~~ ( -
DATE: SEPTEMBER 10, 1998 (_, 

TO: 

:11 
r •: 
· .... ! 
! . 1 --

~ -:.) 
DIRECTOR, DIVISION OF RECORDS AND REPORTING ( B~}.: .. 

(; (./1 ( J l 

DI VISION OF ELECTRI C AND GAS (COLSON ) '\flj (;) .1 / 7/ (_O 
DIVISION OF LEGAL SERVICES (C. KEATING)~~ \\V ~~Q(r 

FROM: 

RB: 

AGENDA: 

DOCKET NO. 980973-EG - PETI TION BY GULF POWER COMPAN Y FOR 
WAIVER OF THOSE PORTIONS OF RULE 25- 17 . 01 5 (1) , F. A. C., 
THAT REQUIRE GULF TO FILE AN ENERGY CONSERVATION COST 
RECOVERY (ECCR) BASED ON A PERIOD OTHER THAN CAL ENDAR 
YEAR. 

09/2 2 / 98 - REGULAR AGENDA - PROPOS ED AGENCY ACTION -
INTERESTED PERSONS MAY PARTI CIPATE 

CRITICAL DADS : NOVEMBER 2, 1998 - PETI TI ON DEEMED APPROVED IF 
NOT GRANTED OR DENI ED WI THIN 90 DAYS OF RECEIPT 

SPECIAL INSTRUCTIONS: NONE 

FILE NAME AND LOCATION: S: \ PSC\EAG\WP\98097 3 . RCM 

By Order No . PSC- 98 - 0691-FOF- PU , iss ue d t-:ay 19 , 1998 , t he 
Comm i s sion o r de r e d tha t fa c t ors f o r a ll c omponent s o f a ll cost 
recovery clauses f or investor-owned electric a nd na tural ga s 
util ities s ho uld be dete rmi ned on a n a nnual , ca lenda r yea r ba sis at 
one annual hearing. The Commissio n ordered t hat a hear 1ng be he ld 
i n No ve mber 1998 to det e r mi n e fa c t o r s f o r t he f u~ l c lause , 
purc hased gas adjustme n t t r ue -up , and envi r onme n t d l cos t r ecove ry 
c lause . The Commissio n further o rde r e d the init 1 t i o n o f 
r u lema king to ame nd Rule 25- 17.01 5 , Florida Admi nis t rative Code , in 
o r de r t o a llo w f actors f o r t he e nergy conser va t i o n cost r ecove ry 
c lause (ECCR Clause) to be dete rmi ne d along with t he othe r cost 
r ecovery clauses beginning at a November 1999 he ar ing . In t he 
o rde r , the Commission app roved schedu les detailing the manner i n 
which the transitio n f o r each c o s t recovery clause was to be 
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implemented. By Order No. PSC-98-1084-FOF-PU, issued August 10, 
1998, the Commission modified its order to amend the transition 
schedule for the ECCR Clause. 

On August 3, 1998, Gulf Power Company (Gulf) filed a petition 
for waiver of Rule 25-17.015(1), Flo rida Administ rative Code. Gulf 
seeks this waiver so that it may file for approval of a calendar­
year ECCR factor at the November 1998 hearing rather than the 
November 1999 hearing contemplated by the Commission's order. 
Pursuant to Section 120.542(6), Florida Statutes, notice of Gulf's 
petition was submitted to the Secretary of State for publication in 
the August 21, 1998, Florida Administrativ~ We e kly. No comments 
concerning the petition were filed wi thin the 14-day comment period 
provided by Rule 28-104 . 003, Florida Administrative Code. In 
accordance with Section 120.542(8), Florida Statutes , the petition 
is deemed approved if the Commission does not grant or deny it by 
November 2, 1998. 
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DISCQSSIQN OF ISSQIS 

ISSQI 1: Should the Commission grant Gulf Power Company's petition 
for waiver of Rule 25-17.015(1 ), Florida Administrative Code? 

RICCIItiMJ)ATIOB: Yes. The Conunission should grant Gulf Power 
Company's petition for waiver of Rule 25 - 17.015(1) , Florida 
Administrative Code. Gulf has met the requiremen ts for a r ule 
waiver as set fort h in Section 120.542, Florida Statutes . (COLSON, 
C. KEATING) 

STAIT MAI,XSIS: In its petitio n, Gulf seeks a waiver o f the 
hearing and filing timetable set forth in Rule 25-1 7.015 ( 1), 
Florida Administrative Code. Gulf has proposed an alternative 
hearing and filing timetable for itself. Specifically, Gulf' s 
petition requests the f o llowing: 

1. Waiver of the requireme nt i n Rule 25-1 7 .015(1 ) , Florida 
Administrative Code, that ECCR proceedings be conducted "during the 
first quarter of each c alendar year.H Gulf seeks pe rmi ssion to 
have an ECCR hearing in November 1998 rather than February 1999. 

2 . Waiver of the requireme nt in Rule 25-17.015 (1)( a ) , 
Flo:r: ida Administrative Code, that the annual final true-up filing 
be "for the most recent 12-month historical peri od from April 1 
through March 31 that ends prior to the annual ECCR proceedings .u 
Gulf seeks permission to use a final true-up pe r iod o f Octobe r 1 997 
th rough March 1998. (Staff notes that this request was made moot 
by our decision in Order No. PSC- 98-1084 -FOF-PU, issued August 10, 
1998, to modify Order No. PSC-98- 06 91-FOF-PU to amend t he ECCR 
transi tion schedule. The amended schedu le pro vides that the 
parties shall use, at the February 1999 ECCR heari ng , a fi na l true­
up period of October 1997 through March 1998.) 

3. Waiver of t he require ment i n Rule 25- 17 . 0 15(1)( b) , 
Florida Administrative Code, that t here b e "an annual 
estimated/actual true-up filing s ho wing eight mo ntt.s actual a nd 
four months projec tedH data f or the peric-d oe • lr.ning April 1 
immediately following the period in paragraph (1 ) ( ~ of the rul e . 
Fo r the February 1999 ECCR heari ng, Gulf is requ ired to file its 
e st imated/actual t rue-up data f o r t he pe riod April 1998 th r o ugh 
Marc h 1999. Gu lf s ee ks permission to use an actual /estimated true­
up period of April 1998 through December 1998 instead. 
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4 . Waiver of the requirement in Rule 2 5-17.015 ( 1) (c ), 
flo rida Administrative Code, that the annual projecc i on filing s how 
data for a 12 -month period beginning Ap ril 1 following the annual 
hearing. for the February 1999 ECCR hea ring, Gulf is required to 
file projected data for the period April 1999 through Marc h 2000. 
Gulf seeks permission to file projected data f o r the period January 
1999 through December 1999 instead . 

5. Waiver of the requireme nt i n Rule 25-17.01 5 (1)(d), 
f lorida Administrative Code, that the annual ECCR petit i o n set 
forth proposed ECCR factors for the 12-month period be ginning April 
1 fo llowing the annual hearing. For the February 1999 ECC R 
hearing, Gulf is required to file a petition with proposed ECC R 
factors for the period April 1999 through March 2000. Gulf seeks 
permiss i on t o fi l e a petition with proposed ECCR factors for the 
per iod Janua ry 1999 through December 1999 ins tead. 

6. Waiver of the requireme nt in Rule 25 -1 7.0 15 (1)(e ) , 
Florida Administrativ e Code, that Gulf fil e a form PSC/EAG/44 for 
the first six mont hs of the repor t ing pe riod in paragraph (1) (a) o f 
the rule. Gulf s eeks permission to fi l e this f o rm for the s ix 
mont hs ending J une 1998. 

Section 120.542, Florida Statutes, mandates thresho ld proo f s 
and notice provisions for variances and waivers from agency rules. 
Subsec t i on (2) of the statute states: 

Variances and waivers shall be grante d when t he 
person subject t o the rule demo nstrates that t he 
purpose of the underlying statutes wi ll be or has 
been achieved by other means by t he persc n a nd when 
application of the rule would create a substantial 
hards h ip or would violat e p rinciples of fa irness. 
For purposes of this section, " s ubstantial 
hardship" means a demonstrated economi :: , 
technological , lega l , o r other t ype o f ha rdship t o 
t he pe r son r equesting the va r iance or waiver . F J r 
purposes of this section, "principles of f a i r ne &s" 
are violated when literal applicat: ion of a I lle 
affects a particular person in a manner 
significantly di f ferent f r om the way it affects 
other similarly situated persons who are subject to 
the rule. 
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Section 120.542(2), Florida Statutes. Gul f argues that application 
of the rule creates a substantial hardship on Gul f. Gulf further 
argues that the purpose of the underlying statute ~:11 be a c hieved 
if Gulf's petition is granted. 

Before Gulf filed t hi s rule waiver petitio n, Florida Power & 
Light Company (FPL) filed a petition for waiver of Rule 25 -
17. 015 ( 1), Florida Administrative Code, in Doc ket No. 9807 4 0-EI. 
Gulf is simply requesting the same relief that FPL requested. In 
support of its petition, Gulf expressly adopted the statements 
contained in FPL' s pe t ition. As summarized in staff's 
recommendation on FPL' s petition, the following arguments are 
adopted by Gulf in support of its petit ion: 

Purpose of the Underlying S ta t ute 

In its petition, [Gulf ] points o ut that Rule 25-
17. 015(1 ), Florida Admin istrative Code , i mpl ements 
Section 366.82(5), Florida Statutes. [Gulf) asserts that 
the purpose of this underl ying statute i s to provide an 
adjustment clause for the recovery of conservation costs. 
[Gulf] contends that this purpose will continue t o be 
achieved with the rule waiver sought by [Gulf). 

* * * 

Substantial Hardship 

* * 

[Gulf] asserts that, absent the wa iver it requests , it 
will lose the advantages found by the Commission t o be 
associated with annual cost recovery proceedings. Fi r s t, 
(Gulf) states that the number of hearing days per year 
for its adjustment clauses wi ll not be reduc e d because it 
will be required to undertake two hear inq s in 1999 . 
Thus, [Gulf] argues, the Commission, the parties , and 
[Gulf] will not be able to gain efficier •~ l e s c ontemplated 
by the Order by saving the time and ~xpe ns e associated 
with an additional hearing. Second , [Gul t J states that 
it and its customers would face con fusing adjustment 
clause rates associated with differing period s . Thus , 
[Gulf] argues , the mo r e c e rtain and stable prices 
e nvisioned by the Order , a s well as t he custome r' s 
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ability to more easily project electricity costs , will 
not be realized. 

[Gulf] further asserts that, absent the waiver it 
requests, it will lose the advantages found by t he 
Commission to be associated with a ca lendar-year period 
for adjustment clauses. Those advantages included: an 
ECCR factor that coincided with most commercial a nd 
industrial customers ' budget periods; easier analysis of 
cost inform~ tion; simplification of Commission audits; 
and greater administrative efficiencies for the 
Commission and the parties. 

At its regularly-scheduled agenda conference on August 18, 
1998, the Commission voted to grant FPL's petition f o r waiver o f 
Rule 25-17.015 ( 1), Florida Administrative Code. The Commissi on 
found that the purpose o f the underlying statute would continue to 
be achieved under the terms of the requested rule waiver. Further, 
citing the purpose of Section 120.542, Florida Statutes, and the 
benefits that would be foregone by FPL customer s absent t he waiver , 
t he Commission found that FPL had demo nstrated that application of 
the rule created a substantial hardship. As of the date this 
recommendation was filed, the Commission ' s order on FPL's petitio n 
had not been issued. 

Based on the rationale expressed by the Conlffiissio n in its 
dec ision to grant FPL's rule waiver petition in Docket No. 980740 -
EI, staff recommends that the Commission grant Gulf's pet ition for 
waiver of Rule 25-17.015(1), Florida Administrative Code. In terms 
of the requested rule waiver , Gulf is in a p osit i o n identical to 
that of FPL. Therefore, in ligh t of the Commissio n ' s d e c ision in 
Doc ket No . 9807 40 -EI, staff believes Gulf ha s demonstrated that 
application of the rule c reates a substan t ial ha rds hip and t hat the 
purpose o f the statute unde rlyi ng the ru le wil l be achi eved by the 
means suggested in Gulf' s petitio n . 
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ISSQE 2: Should this docket be closed? 

RECOMMBHDATIQH: This docket should be closed if no person whose 
substantial interests are affected by the proposed action files a 
protest within the 21-day protest period. (C. KEATING) 

STAFF ANALYSIS: At the conclusion of the protest period, if no 
protest is filed, thi s docket should be c losed. 
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