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BEFORE THE FLORIDA PUBLIC SERVICE COMMI SS Iot. 

In r~~= Petition by Florida Power 
Co~poration for waiver of Rule 
25-17.015(1), F.A.C., to allow 
calendar year Energy 
Conservation Cost Recovery 
filing for period 1/1/99 -
12/31/99. 

DOCKET NO. 981167-EG 
ORDER NO. PSC-9~-1558-FOF-EC 

ISSUED: November 23, 1998 

The following Commissioners participated in the di.sp(,SJt 1rm of 
this matter: 

JULIA L. JO •. NSON, Chairman 
J. TER~Y DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR. 

NOTICE OF PR0POSlD AGENCY ACTION 
ORDER GRANTING PETITION FOR RULE WAIVER 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida Public Servi~e 
r:ommis.sion that the action discussed herein is prelimi nary in 
nature and will become final unless a person whose interests dre 
substantially affected files a petition for a fo,mal pro~:eeclir,·J, 

pursuant to Rule 25-22.029, Florida Administrative Code. 

By Order- No. PSC-98-0691-FOF-PU, issued M3y 19, 1998, thts 
Corrunission orC:e.ced that factors for all components of all cos t 
recovery clauses for investor-owned electric and natural gas 
utilities should be determined on an annual, c0lendar ye~r basis d t 

one annual hearing. We ordered that a hearing be held in NoJember 
1998 t,J determine factors for the fuel clause, rurchdsed q.Js 
1djustment true-up, and environmentr1l .:::ost recovery <:l.'lusP. W·· 
further ordered the initiation of rulemaking to dmend Rul<• 2':J­
l7. 01 S, floridd Administrative Code, in order to allow J..actors for 
t l:e f'!Wryy ,_onservation cost recovery cl2use (ECCR Clause) l:.o bP 
ti•:l_t;rm!;wd along with the other cost recovery clauses beginning dt 

a November 1999 hearing. In the order, we approved schedulE>~' 
detailing the manr,er in wh1ch the transition for each (-ust [f'.!covel-y 
r·lause was to be implemented. By Ordf·r NrJ. PSC-98-1084-FCJf-PU, 
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issued August 10, 1998, we modified our previous ordE:r to omend the 
transition schedule for the ECCR Clause. 

On September 17, 1998, Flori-ia Power Corporation (fPC) filed 
a petition for waiver of Rule 25-17.015(1), florida Adml~istrative 
Code. FPC seeks this waiver so that it may file for approval of a 
calendar-year ECCR factor at the November 1998 hearing rather than 
the November 1999 hearing contemplated by our order. PLrsuant to 
Section 120.542(6), Florida Statutes, notice of FPC's pet1tior was 
submitted to the Secreto~y of State fur publication in the October 
9, 1998, florida Administrative Weekly. No comments concerninq the 
petition were filed within the 14-day coiTIJTient period prov1ded by 
Rule 28-1C4.003, Florida Administrative Code, expires on Onobc·r 
23, 1998. 

FPC seeks a waiver of the hearing and filing timetable set 
:orth in Rule 25-17.015(1}, Florida Administrative Code. Bf'fOrE' 
fPC filed this rule waiver petition, florlda Power & Light Company 
(FPL) filed a petition for waiver of Rule 25-17.015(1), Florida 
Administrative Code, in Docket No. 980740-EI. In its petiti0n, FPC 
states that its petition is identical in all material respects to 
FPL's waiver petition. Thus, FPC requests the same relief thaL FPL 
requested, specifically: 

l. Waiver of the requirement in Rule 25-17.015(1), Florida 
Administrative Code, that ECCR proceedings be conducted "dur1ng the 
first quarter of each calendar year.u fPC seeks pPrmission to l1ave 
an ECCR hearing in November 1998 rather than february 1999. 

2. Waiver of the requirement in Rule 25-17.01 S ( 1) (a l, 
Florida Admin!strative Code, that the annual f1nal true-up filing 
be "for ':he most recent 12-month historical period from April 1 
through March 31 that ends prior to the annual ECCR proceedings." 
fPC seeks permission to use a final true-up period of Uctober 1991 
throug~ March 1998. (We note that this request was made moot by 
our decision in Order No. PSC-98-1084-FOF-PU, issued Auqusr 10, 
1998, to modify Order No. PSC-98-0691-l"OF-PU ro amend thf~ EU'R 
crans1tion schedule. The amended schedule provid '5 that tt·.e 
parties sha~l use, at the february 1999 EC-:::R hearing, a final t.rue­
up pertod of October 1997 thr0ugh March ~998.) 

3. Waiver of the requirement lr\ Rule t'~.-1·/.0l<>~l) {b), 

Florldo r\dm i n 1 s t rat i v e Code, thaL there be "an <:~nnual 

•'~>t imated/actual true-up fili;,g showing eight months actual and 
1uur months projected" data for the period beginnir.g Aprll 1 
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immediately following the period in paragraph (1) (a) of the ru~e. 

for the february 1999 ECCR hearing, fPC is required to f1le lts 
estimated/actual true-up data for the pFriod April 1998 through 
March 1999. fPC seeks permission to use ~n actual/estimated tru0-
up period of April 1998 through December 1998 instead. 

~- Waiver of the requirement in Rule 25-17.01Sill( ··), 
f-'lor1d<1 Administrative Code, tha:._ the annual projection filinq 5h •.JW 
ddlct ior a 12-month period beginning April 1 following the dnn~al 
hecring. for the february 19.99 ECCR hearing, fPC i-> required to 
file projected data for the period April 1999 through March 2000. 
fPC seeks permission to file projected data for the period January 
1999 through December 1999 instead. 

5. Waiver of the requirement in Rule 25-17.01S(ll\d), 
Florida Administrative Code, that the annual ECCR petit ion set 
forth proposed ECCR factors for tl.e 12-month period beginninrJ A11 i ~ 

following the annual hearing. for the february 1999 ECCR 
hearing, E-'PC is required to file a petition 'With proposed ECCR 
factors for the period April 1999 through Mar~h 2000. fPC seeks 
permission to file a petition with proposed Et~R factors !or the 
period January 1999 through December 1999 instead. 

6. Waiver of the requirement in Rule 25-17.0l<J(])(P), 
Florida Administrative Code, that fPC file a for·:n PSC/EAG/44 f •_Jr 
thP. f 1 rst s lX months of the repcrting period in paragraph ( l ) ( .:1 l of 
th(e rule. fPC seeks pPrmission to file thJs for; .. for the s1x 
months ending June 1998. 

Se<tlGn 120.542, florida Statutes, mandates ::hre~hold r:,r,)of~ 

._,nrj notic::e provisions for v:.~.r:ances and waivers from .:qerwy r•_Jl•::-s. 
~ubsectivn (2) of the statute states: 

Variances and waivers shall be granted when ~he person 
subject to the rule demonstrates that the purpose of tho 
un,jt·:lying statutes will be or has bee" actneved hy other 
mec1ns by the person and when application of the rulr· 
would create a substantial hardship or would v~ .J.ate 
principles of fairness. for purpos~3 of this sectio~, 
"suostantial hardship" means 'J demcdlStrated ec:onumi··, 
tet:hTJnlogical, legal, or other type of hardship t<J tho.· 
person requesting the variance or waiver. for purpose~ 
of this section, "principles of fairness" are v1olate•i 
when literal application of d rule affects a patti(·ulcJr 
pPrson in a manner significantly <iifterr-nt from tlw ~o.~o~,· 
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it affects other similarly situdted persnns wtl,, Jrr~ 

subject to the rule. 

Section 120.542(2}, Florida Stat~~e~. 

FPC argues that application of the rule creates c1 substantidl 
h.=.rdship on FPC. FPC further argue"' that 1 h.~ P'lrf••·:·•· •"~t ttw 
underlying statute will be a•_hieved 1t F'PC's pet1\1vr1 1~ ·-lr,;n,t~d. 

lfl its arguments, FPC rnise.s essentially the same points r<~i.sr-·rl by 
F' P L i n sup p o r t o f i t s pet i ':: i on f o r w a i v e r o f t h i s t u lt . 

By Order No. PSC-98-1211-FOF-EI, issued Sept~·mber 111, ~··rJH, w•· 
granted FPL's petition for waiver of this rule. In thdl nrJer, w~=· 

found that ~he purpose of the underlying statute would cor.t imll? t" 

be achieved under the terms of the requested rule 'Waiver. Fur• her, 
t~iting the purpose of Section 120.542, Floridcl :;tdtut•]s, dr1<1 th·~ 
benefits that would be foregone by FPL customers dbsenl lht~ W<~lV~r, 

we found that FPL had demo~strated that application of the rule 
created a substantial hardship. Applying the same rationale, ""'e 
grant~d an identical rule waiver for Gulf Power Company (";Ill I) HI 

Order No. PSC-98-1360-FOF-EG, issued October 12, l9C!8. 

In terms of the requPsted rule waiver, FPC i~ .n r1 f"•sJt 1nn 
identical to that of FPL and Gulf. Thus, in light vt our !ln•"'ngs 
in Orders Nos. PSC-98-1211-FOF-EI and PSC-98-1360-FOF-EG, wr~ t ind 
that FPC has demonstrated that application of the rule <:tPdtt:'s il 

substantial hardship and th~t the purpose of the statute underlyinq 
the rule will be achieved by the means suggested in FPC's pet1t1on. 
Therefore, we find that FPC's petition for waiver of F<tlle 2')-
17.015(1), Florida Administrative Code, should be qrcHtLN!_ 

Based on the foregoing, it is 

ORDERED by ~he Florida Public Servicf:' Commissior, th.'lt FJ.r 1 1a 
Power Corporation's pet:ition for waiver ()f Pttl<' 2',-1.01'.:::., 
florida Administrative Code, is granted. lt is t :rthr"r 

ORDERED that the provisions of this Order, issur.od a~ prop·. :;,•rj 

agency action, shall become final and effect ivr• tHilf's:; .Hi 

appropriate petitior., in t'le form pruvided by l~ul~· .'H-! "'··',!, 
Flor:riA Administrative Code, is recf~;vt_.d by the· [lu-,·,·t<>r, !JlVJ-';l .r, 
nt Hv•:() rds and Reporting, 2540 Shumard Oak Boulevard, Tcdldhas::>l:'e, 
FlJrida 32399-0850, by the close of business on the d~t<' ~~r furth 
in the "Notice uf further Proceeding·; or Judicicd R•·vt•·w'' .!tt.~,·h•'d 

rwrPtfl, It is further 
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ORDERED that in the event this Order becomes fincJ!, thls 
Docket shall be closed. 

By ORDER of the Florida Publlc Service Commisslo~ th1s 2lLQ 
day of November, liia. 

KAY FLYNN, Chief 
Bureau of Records 

{ S E A L l 

WCK 

NOTICE OF fURTHER PROCEEDINGS 08 JUDICIAL REV!EW 

The Florida Public Serv~ ce Commission is required by Sect 1 on 
120.569(1), norida Statutes, to notify parties of any 
administrative hearing or judicial review of Commiss1on c.,rders that 
is ava1lable under Sections 120.57 or 120.68, florida St~tutes, as 
well as the procedures and time limits that appl''· This not1ce 
should net be construed to mean all requests for an administriit:v•' 
hedring or judicial revie~o~ will be granted nr r e~ul t 1 n t hL· P~ ll•~! 

sought. 

Mediation may be available on a Cdse-by-casP bas1s. If 
mediat1on is conducted, it does not aff~ct a substdntially 
lnterested person's right to a hearing. 

The action proposed herein is preliminary ir, nat lHt~. Any 
~erson ~o~hose substantial interests are affected by tht> ;wt ir•'1 

proposed by this order may filP. a petition f.,r " fnrrn.d •q,,..,., .. !li••L 
1n lh•· lnrm pr!lvided by Hul·~ l~-106.~01, Flurldd Ac..imlJllStrdtive 
r·,,.J,.. l't•L.<:; petition must be rtceived by tne Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahas:;ee, 
~lorida 32399-0850, by the close of business on December 11. l~qA. 
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In the absence of such a petition, this order sf·.all bPco;~e 

etr~ct1ve on the day subsequent to the abuve date. 

Any objection or protest fileL' 1r. this docket before the 
issuance date of ::.his order is cons ide red abandoned un 1 es s it 
satisfies the foregoing conditions and is renewed withi~ the 
specified protest period. 

If this order becomes final and effective on t he date 
described above, any party substantially affected may reques t 
Judiclal review by the Florida Supreme Court in tLe l:ase of ar• 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fE:e with the appropriate court. This filing must be complt?ted 
within thirty {30) days of the effective date of th i s order, 
pursuant to Rule 9.110, Florida Rules of A~pellate Pror·edure. fhe 
notice of appeal must be in the form specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 




