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From Wake County 
Pub1 ic. Uti 1 i ti es 
Commission Docket 
No. SP-91 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
BRIEF OF APPELLEE DUKE POWER COMPANY 
* X * X X X X * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  

STATEMENT OF THE FACTS 

Empire is an independent power producer (“IPP”)+  IPPs supply power on a 

con t rac t  basis  t o  public utilities and o t h e r s  f o r  resaie.  EPPs are re la t ive ly  

new entrants i -n to  the power generation business. Empire i s  not a pub l ic  utility 

and a s  such i s  precluded by s t a t u t e  from “producing, generat ing,  t r a n s m i t t i n g ,  

delivering, or f u r n i s h i n g  electricity,. . . t o  or for the publ ic  for 

compensat ion. .  .‘I Othemi se, Empire would be opera t ing  i l l e g a l l y  a s  an 

uncertjficated public utility. G.S. §§ 62-3(23)(A) and 62-110. Empire can only 

se l l  electricity t o  e n t i t i e s  which are either licensed public utilities or which 

are exempted from the d e f i n i t i o n  o f  p u b l i c  u t i l i t y ,  such as  munic ipal i t ies .  



. 

-2- 

On October 31, 1991, Empire i n s t i t u t e d  the a c t i o n  from which i t  now appeals 

by submitt ing an a p p l i c a t i o n  for a c e r t i f i c a t e  o f  public convenience and 

necessity t o  cons t ruc t  a 600 MW electric  generating f a c i l i t y  i n  Rockingham 

County, North  Carolina. (R. p .  I A ) .  I n  i t s  application,. Empire sought to 

establish a "publ i c  need" fo r  i t s  proposed genera t ing  facility. Empire alleged 

f i v e  bases for t h e  " p u b l i c  need." These f i v e  reasons were l a r g e l y  based upon 

p r i o r  Commission decisions, inc lud ing  the  Commission's determinations i n  the 

certification o f  Duke's Lincoln  Combustion Turbine f a c i l i t y  proceeding 

concerning the need f o r  L i n c o l r c i t s e ' l f  (but n o t  t h e  n<ed for other facilities) 

D o c k e t  No. E-7, Sub 461 (App. pp.  1 to 24) and alleged "problems" wi th  D u k e ' s  

L i n c o l n  f a c i  1 i ty. Empire f a i l e d  to make any a l l e g a t i o n  t h a t  any e n t i t y  had 

committed to purchase electricity f rom Empire or was even i n t e r e s t e d  i n  

purchas ing  electricity from Ernpire. I/ 
P u r s u a n t  to G . S :  5 62-82(a), Empi re  published n o t i c e  o f  its a p p l i c a t i o n  on 

November 22 and 29 and on December 6 and 13, 1991. ( R .  p.  76). On 

December 20, 1991, CP&L filed i t s  complaint and p e t i t i o n  t o  intervene r'n the 

proceeding and on Oecember 23, 1991, Duke f i l e d  i t s  complaint and petition to 

i n t e r v e n e .  ( R .  pp. 66, 70). 

On January 17, 1992, CP&L filed a m o t i o n  t o  d i s m i s s .  ( R .  p .  100). The 

b a s i s  o f  the m o t i o n  to d i s m i s s  was t h a t  Empire had not  alleged a public need 

f o r  i t s  facility because i t  had n o t  shown a buyer f o r  i t s  electricity. On 

January 22 ,  1992, t h e  Commission ordered oral argument on CP&L's mot ion.  

( R .  p .  105). Oral argument was held  on February 5,  1992. 

I 1/ Because c e r t a i n  o f  these proceedings are referenced by the Commission's 
Order i n  t h i s  case, Duke requests t h a t  the Court take j u d i c i a l  n o t i c e  of 
the Commission's Orders pursuant t o  G.S. 5 8C-1, Rule 201. These Orders 
a re  appended t o  t h i s  Brief. 
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The Commission issued i t s  order on April 23, 1992. ( R .  p .  228). The 

Commission recognized t h a t  Empire was the f i r s t  I P P  t o  apply for  a cer t i f i ca te .  

T h e r e f o r e ,  t he  Commission had no s p e c i f i c  rules or precedent to deal with 

E m p i r e ' s  application, b u t  had to apply t h e  s t a t u t o r y  c r i t e r i a  contained in G.S. 

§ 62-110.1 and t h e  cases decided thereunder  t o  the f a c t s  o f  t h i s  case. (R. 

P. 234) .  The Commission found that i n  order to show a public need, Empire must 

allege a c o n t r a c t  or w r i t t e n  commitment f rom t h e  utility to which i t  proposes 

t o  se l l  e l e c t r i c i t y  since i t  had indicated t h a t  it would sell electricity to 

Duke or CP&L. I f  Empire had i n d i c a t e d  any o t h e r  appropriate e n t i t y  as  a 

purchaser, Empire would have been required to f u r n i s h  similar e v i d e n c e .  

Otherwise, the Commission n o t e d  t h a t  i t  would have no b a s i s  t o  know t h e  nature 

o f  t h e  facility i t  was being asked t o  c e r t i f y  o r  whether  there was a need f o r  

t h a t  facility. ( R .  p. 233). 

- 

'The Commission n o t e d  that i t s  rules provided d e t a i l e d  requirements f o r  a 

u t i l i t y  to meet i n  order to certificate a g e n e r a t i n g  f a c i l i t y .  The Commission 

a l s o  n o t e d  t h a t  e l e c t r i c  u t i l i t i e s  are required by federal law to purchase 

e l e c t r i c i t y  f r o m  " q u a l i f y i n g  f a c i l i t i e s . ' '  16 U . S . C . A .  § 824a-3. 2/ T h e r e f o r e ,  

t h e  Cornmission found t h a t  federal l a w  established a "public need" f o r  q u a l i f i e d  

f a c i l i t i e s .  Even w i t h  respect  t o  qualifying facilities, however, the Commission 

n o t e d  t h a t  i t  had r u l e s  which applied to c e r t i f i c a t i o n  o f  such facilities, which  

included t h e  requirement that t h e  a p p l i c a n t  provide to the Commission i t s  

general p l a n  f o r  the sale o f  electricity. Empire, however,  i s  n o t  a " q u a l i f i e d  

f a c i l i t y "  under federal law and cannot re ly  upon t h i s  federal determination a f  

p u b l i c  need. (R. p .  232). 

- 2/ "Qual i f y i n g  f a c i  1 i t i e s "  are cogeneration f a c i l i t i e s  and other small p r e r  
producers t h a t  meet c e r t a i n  requirements o f  federal law. - See 76 
U . S . C . A .  § 796(17)(18). 
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The Commission a l so  noted that Empire could n o t  rely upon the load f o r e c a s t  

of public  utilities i n  t h i s  S t a t e  t o  establish a "public need" for i t s  facility 

i n  part because the utilities i n  t h i s  State had already taken steps t o  meet t h a t  

need. For example, Duke in tended t o  meet i t s  need through the c e r t i f i c a t e d  

L i n c o l n  Combustion Turbine S t a t i o n ,  and CP&L had received a c e r t i f i c a t e  f o r  a 

peaking f a c i l i t y  in South Carolina. Unless Empire could show a commitment to 

purchase electricity from its f a c i l i t y ,  Empire could n o t  show a p u b l i c  need as  

required by s t a t u t e .  ( R .  pp.  230, 232-33). Imposi t ion o f  t h i s  requirement 

would n o t  unfairly prejudice I P P s .  The Commission stated t h a t  i t  would continue 

t o  exercise i t s  complaint j u r i s d i c t i o n  under G . S .  § 62-72 to ensure t h a t  

u t i l i t i e s  acted i n  good f a i t h  w i t h  IPPs. The Commission noted t h a t  Empire had 

i n  f a c t  b r o u g h t  a c o m p l a i n t  proceeding aga ins t  Duke and received an evidentiary 

hearing. T h i s  c o m p l a i n t  was subsequent ly  dismissed based on t h e  Commission's 

determination t h a t  Duke had acted reasonably. Docket No. E-7, Sub 492 (App. 

p p .  25 - 51). Furthermore, t h e  Commission stated t h a t  i f  an I P P  b e l i e v e s  that 

- 

i t  has  a more c o s t  effect ive source o f  generat ion t h a n  proposed by a p u b l i c  

utility i t  can in tervene i n  the p u b l i c  u t i l i t y ' s  certification case. Empire 

had i n  f a c t  attempted t o  in te rvene  i n  Duke's L i n c o l n  c e r t i f i c a t i o n  and i t s  

p e t i t i o n  was dismissed only because it was un t ime ly  f i l e d  (after t h e  close o f  

the hear ing) .  Finally, the Commission noted t h a t  IPPs can p a r t i c i p a t e  i n  the 

Commission's l east  c o s t  i n t e g r a t e d  resource p l a n n i n g  proceedings and t h a t  

Empire had i n  f a c t  done so.  ( R .  p .  233-34) .  

Finally, the Commission found t h a t  the application o f  t h i s  requirement t o  

Empire d i d  n o t  u n f a i r l y  prejudice Empire. The Commission stated t h a t  i t s  

dismissal o f  Empire's application was wi thout  prejudice to Empire's r i g h t  t o  

file a new app l ica t ion  as soon as  i t  could comply wi th  t h e  filing requirement, 

(R. p.  234). 00 1 4 7 7  
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ARGUMENT 

I. THE COMMISSION PROPERLY EXERCISED I T S  JURISDICTION OVER EMPIRE WITHIN THE 
AUTHORITY GIVEN IT 3Y THE GENERAL ASSEMBLY. 

EMPIRE ASSIGNMENT OF ERROR NOS. 1-7, 9,  11, 12 

A .  The Commi ssion Properly Exerc i  sed its Authori ty Over Empi re Pursuant 
to G.S. §§ 62-82 and 110.1 and i n  Conjunction With the Other Powers 
Given to t h e  Commission by Article 62.  

The Commission, i n  i t s  Order d i s m i s s i n g  Empire’s application, referred to 

i t s  powers under G . S .  35 62-31 and 60. These sect ions  g i v e  t h e  Commission the 

power to e s t a b l i s h  policier such a s  minimum f i l i n g  standards rules and certain 

adjudicative authority. Empire- contends t h a t  the Commission’s use o f  these 
1 

powers was inappropriate because Empire claims t h a t  i n  a certificate case,  t h e  

Commission e x e r c i s e s  o n l y  t h e  powers specifically provided by G . S .  § 62-82. 

(Appellant’s B r i e f  at 10-14). Empire assumes t h a t  t h e  Cornmi s s i o n  uti 1 i zed  

G . S .  §§ 62-31 and 60 i n  order to d e v i a t e  from the  process specifically 

prescr ibed by G . S .  §§ 62-82 and 110.1.  T h i s  i s  n o t  so .  As Duke will demonstrate 

i n  S e c t i o n  I1 h e r e i n ,  t h e  Commission complied in all r e s p e c t s  with the s p e c i f i c  

p r o v i s i o n s  o f  G . S .  §§ 62-82 and 110.1. 

The Commission, in deciding Empire’s a p p l i c a t i o n ,  d i d  n o t  rely on G . S .  

§§ 62-31 and 60 to deviate f r o m  the statutorily prescribed process f o r  deciding 

certificate cases,  but re1 i ed  on these s t a t u t e s  only to imp1 ement t h a t  process.  

E m p i r e  appears to contend that i n  a c e r t i f i c a t e  case the Commission can look 

o n l y  t o  G.S. 68 62-82 and 110.1 i n  isolation w i t h  no reference t o  powers granted 

to i t  by other statutory p r o v i s i o n s .  G . S .  §§ 62-82 and 110.1, however, do n o t  

s t a t e  t h i s ;  they are n o t  self-contained but e x i s t  on ly  within the e n t i r e  m a t r i x  

of Chapter 62.  For example, G.S. § 62-110.1 requires t h a t  t h e  Commission 

determine whether the pub1 i c  convenience and necessity reaui res the 

construct ion o f  a proposed generating facility. The Commission can only make 

t h i s  d e t e r m i n a t i o n  by l o o k i n g  t o  the p o l i c i e s  expressed by o t h e r  parts of 
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Chapter 62 i n c l u d i n g  (1) t h e  assurance o f  a reliable and adequate supply o f  

electricity, (2) the provision o f  economical serv ice  and (3) t h e  encouragement 

o f  t he  least-cost m i x  o f  generation and demand reduction a l t e r n a t i v e s .  See, 

e - g . ,  G . S .  §§ 62-2(3), 3(a),  ( 4 )  and ( 4 a ) .  

- 

Chapter 62 establishes an orderly process f o r  the planning  o f  future 

g e n e r a t i o n  which the Commission must consider i n  deciding a c e r t i f i c a t e  case. 

First ,  G.S. § 62-110.l(c) requires t h e  Commission to develop and keep current 

an analys is  o f  the long-range needs f o r  expansion o f  future generating 

facilities i n  this State and to provide t h a t  a n a l y s i f  t o  the Governor  and the 

General Assembly annually. G.S. § 62-2(3a) provides t h a t  the planning f o r  

additional resuurces t o  meet future growth should be made on a "least c o s t "  

basis s o  t h a t  o n l y  generating resources and demand-reduction resources, 

including c o n s e r v a t i o n ,  which w i l l  lead to the lowest p o s s i b l e  consumer bills 

are utilized. Finally, G.S. 8 6Z-llD.l(a) requires Commission approval prior 

to b e s i n n i n q  construction o f  a generat ing resaurce so t h a t  the Cornmission can 

determine whether t h e  proposed resource is t h e  least-cost option prior to the 

t i m e  s i g n i f i c a n t  funds are expended. 

Pursuant to these s t a t u t e s ,  the C o m m i s s i o n  i n  1988 implemented rules 

requiring "Least  Cost Integrated Resource Planning" i n  North Caro l ina .  Rules 

R8-56 t o  61. . ( A p p .  p p .  52-65) .  These rules require utilities to develop and- 

update integrated resource p l a n s  and f i l e  these plans with  the Commission.J/ 

The ru les  require periodic publ ic  hearings t o  be held on these p lans .  Rule 

R8-56(f). Utilities and other persons (including Empire) can participate i n  

these proceedings. 

- 3/ The p l a n s  are referred to a s  "integrated" because they combine generation 
a l t e r n a t i v e s  and demand reduction alternatives such as conservation. 

00 I479 
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In furtherance of these and o t h e r  l e g i s l a t i v e  policies, the L e g i s l a t u r e  has 

granted to t h e  Commi s s i o n  the authority to imp1 ement the Legislature's pol icy 

( G . S .  5 62-31) and to make judicial determinations ( G . S .  5 62-60). These are 

t h e  powers tha t  the Commission u t i l i z e d  i n  the present proceeding and a r e  powers 

t h a t  t h e  Commission has traditionally u t i l i z e d  i n  c e r t i f i c a t e  proceedings. A/ 

The , fac t  that t h e s e  powers are n o t  specifically referred to in G.S. §§ 62-82 

and 110.1 does n o t  mean t h a t  they do not exist i n  certificate proceedings 

because t h e  Commission has these powers i n  proceedings by t h e  terms o f  G . S .  

88 62-31 and 60 themselves. 

If, a s  Empire contends,  t h e  only  procedures and powers applicable to 

certification cases are t h o s e  specifically stated i n  G.S. §§ 62-82 and 110.1, 

then t h e  Commission would be deprived o f  many necessary powers and t h e  parties 

o f  many procedural prcttections. For example, the Commission would have no 

ability t o  compel test imony or produc t ion  of documents or issue subpoenas (G.S. 

§§ 62-61 and 62) because these powers are not expressly granted by G.S. 5 62-82. 

Similarly, t h e r e  would be no prohibition a g a i n s t  ex parte communications or 

requirement t h a t  hearings be public (G.S. §§ 62-70 and 71) because these 

p r o t e c t i o n s  are n o t  specifically provided by G.S. 5 62-82. The log ica l  import  

o f  Empire's argument would deprive the Commission and the p a r t i e s  o f  the ability 

to implement t h e  Legislature's pol icy .A/  

- 4/  F o r  example, t h e  Commission utilized its powers under G.S. 8 62-31 to adopt 
rules appl icab le  to certificate proceedings a s  early as 1973. See Former 
Ru le  R8-42. 

- 5 /  Before the Commission, Empire, i n  f a c t ,  argued t h a t  other provisions i n  
Chapter 62 applied i n  certification proceedings. Empire argued t h a t  G , S .  
§§ 62-73 and 74 concerning complaints and the Commission's rules concerning 
complaints rendered Duke's and CP&L' s complaimts defective,  even though 
none o f  t h e  provisions Empi re  r e l i e d  upon were conta ined i n  G.S .  §§ 62-82 
o r  110.1. ( R .  pp. 144-48). 

00  1480 
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In the present proceeding i t  i s  clear that the Commission reasonably 

utilized i t s  powers granted by G.S. §§ 62-31 and 60 i n  furtherance o f  t h e  

legislative policy underlying G . S .  §§ 62-82 and 110.1. F i r s t ,  the Commission 

found t h a t  an- independent power producer such as  Ernpire must present evidence 

o f  a c o n t r a c t  fo r  t h e  sale o f  power p r i o r  to obtaining a certificate. T h i s  i s  

a threshold  requirement. Unless Empire can e s t a b l i s h  t h a t  t h e r e  e x i s t s  a market 

f o r  i t s  power, Empire cannot make a showing t h a t  the publ ic  convenience and 

n e c e s s i t y  requ i res  the construction of i t s  generating s t a t i o n .  In short,  Empire 

cannot  even make a prima f a c i e  showing t h a t  the pubjic &wenfence and necessity 

requires construct ion o f  i t s  plant  u n l e s s  it can show t h a t  someone will buy its 

power. Furthermore, unless  Empire can show where i t s  power w i l l  be so ld ,  t h e  

Commission h a s  no b a s i s  f o r  f i n d i n g  t h a t  t h e  c o n s t r u c t i o n  o f  the p l a n t  i s  i n  

accordance w i t h  the least-cost p l a n n i n g  process.  

T h i s  does n o t ,  as Ernpire suggests, g i v e  t h e  utilities the ability to ignore  

least-cost alternatives by n o t  inc luding them i n  t h e  utilities' p l a n n i n g  

p r o c e s s .  A s  t h e  Commission noted,  if an independent power producer believes 

i t  h a s  been unreasonably treated by a utility, the independent power producer 

can (1) participate i n  the leart-cost planning proceedings, (2) bring a 

complaint proceeding a g a i n s t  the utility or (3)  intervene in any proceeding of 

t h e  utility to certificate a generating facility. ( R .  p p .  233-34). 

I n  f a c t ,  Empire has already utilized all o f  these o p t i o n s .  It i s  c u r r e n t l y  

participating i n  the least-cost planning proceedings. Empire has a l s o  brought 

a compla in t  a g a i n s t  Duke and was afforded a full evident iary  hearing after which 

the Cornmi s s i o n  found t h a t  Duke had treated Empire f a i r l y .  Empire a1 so attempted 
,-. 

to in te rvene  i n  Dukeas c e r t i f i c a t i o n  proceeding for. i t s  m i s t  recent genera t ion  

facility and was refused in te rvent ion  only because Empire's petition t o  

0 0 1 4 0 1  
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i n t e r v e n e  was filed untimely (after the ev ident iary  hearing was over). -(R. 

pp.  233-34). 

The Commission, having s e t  a reasonable standard i n  furtherance o f  the 

General Assembly's policy, properly dismissed Empire's application pursuant to 

t h e  authority granted  by G . S .  § 62-60. Th is  provision g i v e s  t h e  Commission the 

powers o f  a j u d i c i a l  body which would.include t h e  power to d i s m i s s  a proceeding 

or to g r a n t  summary judgment. Because Empire, by its admission,  failed t o  meet 

the minimum criteria required by the Commission t o  o b t a i n  a c e r t i f i c a t e ,  any 

fur ther  hearing by t h e  Commission would have been f u t i l e  and a waste o f  t ime 

and resources. Under these circumstances, a dismissal o f  t h e  proceedings was 

a p p r o p r i a t e  under G.S. § 62-60. 

- 

e.  The C o m m i s s i o n ' s  Requi rement  That  Empire Show Where Electricity From 
i t s  Plant Will be Used Comports i n  All Respects With The N o r t h  Carolina 
Constitution. 

E m p i r e  contends t h a t  the  C o m m i s s i o n ' s  requirement t h a t  i t  demonstrate that 

a market for t h e  use o f  i t s  power e x i s t s  by showing a contractual arrangement 

f o r  t h e  sale o f  such power  is unconstitutional because i t  constitutes a 

delegation o f  t h e  General Assembly's legislative powers and i s  a violation o f  

t h e  p o l  i c e  power. (Appellant' s B r i e f  at 16-23) - Nei ther  o f  these contentions 

has any merit. 

The leading N o r t h  Carolina case concerning delegation o f  legislative powers 

i s  &dams v .  Department o f  Natural and Economic Resources, 295 N . C .  683, 249 

S.E.2d 402 (1978). In Adams the Supreme Court addressed the Legislature's 

delegation to t h e  Coastal Resources Commission of the a u t h o r i t y  to develop and 

adopt gu ide l ines  for development o f  the coastal  areas o f  Nor th  Carolina. I n  

Adams t h e  Supreme Court s e t  t h e  following standard for such delegation: 

In t he  search f o r  adequate guiding standards the primary 
sources o f  legislative guidance are declarations by the General 
Assembly of t h e  legislative g o a l s  and policies which an agency 
is to apply when exerci s i n g  i t s  delegated powers. We hawe noted 00 \ ,b 8 2 

. .  . . . .. ... ... .- ~~ 
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t h a t  such declarations need be only "as s p e c i f i c  as the 
circumstances permit .'I ( c i t a t i o n s  omitted) When there i s an 
obvious need f o r  expertise i n  t h e  achievement o f  l e g i s l a t i v e  
goals the General Assembly is n o t  required to lay down a 
d e t a i l e d  agenda covering every concefvable problem which might  
arise i n  the implementation-of t h e  legislation, It i s  enough 
if general p o l i c i e s  and standards have been a r t i c u l a t e d  which 
are sufficient to provide guidance t o  an administrative body 
possessing t h e  expertise t o  adapt t h e  legislative goals to 
vary ing  circumstances. 295 N.C. 648. 

I n  Adams t h e  Supreme C o u r t  found t h a t  adequate standards had been provided 

because the General Assembly s e t  f o r t h  c e r t a i n  goals for the Coastal Resources 

Commission to achieve. Adams has been relied upon i n  a number o f  cafes 

determin ing  t h e  c o n s t i t u t i o n a l t t y  o f  t h e  General Assembly's delegation of 

authority t o  administrative bodies. a, e.q., I n  re G u e s s ,  327 N . C .  46, 54 ,  

393 S. E. 2d 833 (1990) (upholding constitutional i ty o f  statute authari z i  ng t h e  

Board  o f  Medical  Examiners to revoke medical licenses f o r  a departure o f  the  

"standards o f  acceptable  and preva i  1 i n g  medical  practice. ''1 ; I n  re Broad and 

Gales Creek Community A s s o c i a t i o n ,  300 N . C .  267, 274, 266 S.E.Zd 645 (1980) 

(uphold ing t h e  a u t h o r i t y  o f  the Marine Fisheries Commission to deny a dredge 

and f i l l  permit i f  there will be a "significant adverse e f f e c t  on t h e  value and 

enjoyment o f  t h e  p r o p e r t y  o f  any riparian owners . . . .Ii The court  stated t h a t  

"it i s  precisely t h i s  need to deal with ind iv idua l  f a c t u a l  circumstances, as  

i n  t h e  case o f  applications for permits to dredge and f i l l  i n  t h e  state's 

estuar ine  resources, which makes the task impossible f o r  t h e  legislature to 

manage a l o n e .  The legislature has properly s e t  f o r t h  adequate standards here 

to allow the agency, with i t s  accumulation o f  e x p e r t i s e  i n  t h i s  subject area, 

t o  apply  t h e  standards to t h e  vary ing fac tua l  circumstances."); Farlow v .  Board 

of Chiropractic Examiners,  76 N . C .  App. 202, 213, 332 S.E.Zd 696 (1985) 

(upholding a u t h o r i t y  o f  Board o f  Chiropractic Examiners to revoke l i c e n s e  for  

"unethical conduct." The court stated that "[tlhere i s  a need for e x p e r t i s e  

i n  administer ing the ch i rop rac t i c  profess ion .  We believe t h e  proscription of 

00 I 4 8 3  
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'unethical conduct' i s  a suff ic iently d e f i n i t e  standard so t h a t  t h e  Board may 

s e t  policies w i t h i n  i t  without exerc is ing  a l e g i s l a t i v e  function.").  

I n  the present case the General Assembly has s e t  forth a s p e c i f i c  standard 

f o r  the Commission -- whether or not t h e  p u b l i c  convenience and necessity 

requires t h e  construction of t h e  proposed generat ing f a c i  1 i t y .  This standard 

has  been i n  e x i s t e n c e  i n  t h i s  S t a t e  s ince t h e  adoption o f  G . S .  § 62-110.1 i n  

1965 and has been i n  existence with respect  to the grant of  a utility franchise 

pursuant to G.S. § 62-110 since 1931. T h i s  standard alone i s  s u f f i c i e n t  

legislative guidance under the cases c i t e d  above, and is-much more spec i f ic  than 

other delegations which have been approved such a s  a proscription aga inst  

f i  c 

the 

der 

t h e  

- 

"unethical conduct . "  Furthermore, the standard is accompanied by spec 

policies for t h e  Commission t o  c o n s i d e r  i n  t a k i n g  a c t i o n .  I n  G . S .  § 62-2 

Legislature h a s  established t e n  s p e c i f i c  policies f o r  t h e  Commission to cons 

i n  taking a c t i o n s  under Chapter 62. These policies are very s i m i l a r  to 

policies relied upon by the Supreme Court in Adams, swra.  

A s  i n  Adams, the General Assembly i n  1965 could n o t  have a n t i c i p a t e d  a1 1 

o f  the f a c t s  and circumstances which could arise in the  future which would 

n e c e s s i t a t e  a certificate o f  public convenience and necess i ty ,  and therefore 

a l l  t h e  General Assembly could do was e s t a b l i s h  a standard. For  example, in 

1965 I P P s  such as  Empire d id  n o t  e x i s t  -- a l l  generating resources were provided 

by utilities themselves. Furthermore, a s  i n  Adam, t h e  dec is ion  as to whether 

to permit construction o f  an electric generation facility i s  a m a t t e r  w h i c h  

requires great  knowledge and t e c h n i c a l  e x p e r t i s e  and depends an i n d i v i d u a l  

factual circumstances.  T h i s  dec is ion  can significantly a f f e c t  t h e  p lann ing  

process required by Chapter 62 and the least-cost plans o f  the u t i l i t i e s  which 

t h e  Commission regulates. Under these circumstances the General Assembly cannot 

be expected to set s p e c i f i c  criteria for  t h e  grant  o f  a certificate to a l l  
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Therefore, the de legat ion  to the Commission o f  such 

r e s p o n s i b i l i t y  i s  clearly w i t h i n  the hold ing o f  the Supreme Court i n  Adams. 

Empire's n e x t  c o n s t i t u t i o n a l  challenge i s  based upon an alleged v i o l a t i o n  

E s s e n t i a l l y ,  Empire's argument i s  t h a t  the 

Empire 

o f  the police powers of the S t a t e .  

p u b l i c  should have no interest i n  what Empire does with i t s  own funds. 

r e l i e s  upon t h r e e  cases, none o f  which support i t s  p o s i t i o n .  

The primary case r e l i e d  upon by Empire i s  S t a t e  v .  Harris, 216 N . C .  746, 6 

S.E.2d 854 (1940). That case involved the establ i shment o f  a S t a t e  Dry Cleaners 

Commission which had the authority t o  license dry cleaners i n  t h i s  S t a t e .  A 

m a j o r i t y  o f  t h e  members o f  t h e  Commission were i n d i v i d u a l s  involved i n  the dry 

c lean ing  business. The Supreme Court f i rst  n o t e d  that s t a t u t e s  such as t h i s  

- 

wh ich  regulated trade by members of t h e  industry who had an i n t e r e s t  i n  

excluding others from entry i n t o  the trade were suspect on t h e i r  face .  Id. a t  

752 .  The Supreme C o u r t  n e x t  d i  s t i  ngui shed between i n d u s t r i e s  r e q u i r i n g  

scienti f i c  or technical knowledge and ski 11 and those which are "ordinary trades 

and occupations, harmless i n  themselves, i n  many o f  which men have engaged 

immemorially as  a mat te r  o f  common r i g h t ,  . . ." Id. a t  756. The Supreme Court 

found t h a t  the dry cleaning business f i t  i n  the latter category and t h e r e f o r e  

strictly reviewed the  s t a t u t e s .  The Supreme Court found t h e  a c t  

u n c o n s t i t u t i o n a l  because i t  failed t o  disclose "a j u s t i f i a b l e  re lat ion to a 

reasonably necessary pub1 ic purpose" and because i t  attempted "to exclude f r om 

an ordinary harmless occupation, upon i n s u f f i c i e n t  grounds, those who are 

e n t i t l e d  under the c o n s t i t u t i o n a l  guarantees t o  engage i n  i t ,  . . . ' I  Id. a t  

761, 765. 

The fac t s  i n  Harris and t h e  f a c t s  o f  t h i s  case could n o t  be more divergent. 

The leg is lat ive  p o l i c y  o f  assuring a reliable, least-cost source o f  electricity 

has b e e n ' f i r m l y  es tab l ished  by t h e  General Assembly. Empire 's  proposed f a c i l i t y  
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would have a s i g n i f i c a n t  impac t  upon t h i s  legislative policy. Empire proposes 

to provide t h r o u g h  i t s  facility approximately o n e - f i f t h  o f  the new peaking 

capacity needed i n  t h i s  State during the next decade. (R. p. 2). Empire 

proposes t o  f,low energy from t h i s  facility into the Duke transmission system 

which would have significant impacts on the Duke system and other u t i l i t i e s  i n  

N o r t h  Carolina w i t h  which Duke's f a c i l i t i e s  are interconnected. ( R *  p .  40) .  

Clearly, Empire does not i n t e n d  t o  engage i n  the type o f  "ordinary" occupation 

referred to by Harris, b u t  rather i n t o  an occupation which has  a fundamental 

e f f e c t  upon t h e  economy o f  North Carolina. - - 
The remaining two cases c i t e d  by Empire are similarly i n a p t .  I n  In re Aston  

Park H o s p i t a l .  I n c . ,  282 N.C. 542, 193 S.E.2d 729 (1973), the  Supreme Court 

overturned a s t a t u t e  which required a c e r t i f i c a t e  o f  pub1 i c  convenience and 

n e c e s s i t y  b e f o r e  beg inn ing  construction o f  a hospital. The Supreme Court found 

that the General Assembly had n o t  established a reasonable r e l a t i o n s h i p b e t w e e n  

t h e  regulation o f  p r i v a t e  f a c i l i t i e s  f o r  medical care w i t h  the public need. 

Significantly, Empire f a i l s  to note t h a t  the  Supreme Court dist inguished the 

public u t i l i t y  industry f rom t h e  medical industry. The Supreme Court s t a t e d  

a s  follows: 

I n  t h e  public utility businesses compet i t ion ,  deemed 
unnecessary, i s  curtailed by the requirement tha t  one desiring 
to engage i n  such business procure from the Utilities 
C o m m i s s i o n  a cert i f icate  o f  public convenience and necessity.  
G . S .  62-110. However, in those f ie lds  t h e  S t a t e  has undertaken 
to p r o t e c t  the public f r om t h e  customary consequences o f  
monopoly by making the rates  and services o f  t h e  c e r t i f i c a t e  
holder subject to regulation and control by the U t i  1 i t i e s  
Commission. G.S. 62-32, G.S. 62-42, G . S .  62-130. No comparable 
power to regulate hospital  rates and services has bem given 
to t h e  Medica? Care Commission. 

- I d .  t 550. Therefore, A s t o n  Park i s  expressly inapplicable t o  re u l  a t  d 

monopolies such as the  public utility industry. hdeed,  one o f  t h e  purposes 

of C h a p t e r  62 i s  to ''promote the inherent advantages o f  regulated public 
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utilities." G.S. § 62-2(2). Furthermore, Empire f a i l s  to n o t e  t h a t  t h e  defect  

identified by the Supreme Court i n  Aston  Park was n o t  t h e  regulation i t s e l f  o f  

private business but the f a c t  t h a t  the General Assembly had n o t  made e x p l i c i t  

f i n d i n g s  describing the relation between t h e  purposes behind the c e r t i f i c a t e  

law and i t s  e f f e c t  on individual  rights. A f t e r  A s t o n  Park a new certificate 

law was enacted describing tha t  relationship and therefore the coost i  tutional 

"infirmity" was cured. - See HCA Crossroads Resident ia l  Centers  v .  North 

C a r o l i n a  Department o f  Human Resources, 327 N . C .  573, 584, 398 S.E.2d 466 (1990) 

(Whichard, J., dissenting on o t h e r  grounds). In - the present case the 

L e g i s l a t u r e  has clearly described t h e  policies underlying t h e  regulation at 
- 

i ssue. 

Even if A s t o n  Park  a p p l i e d  to the present proceeding,  there i s  clearly a 

substantial p u b l i c  purpose involved i n  t h e  licensing o f  power generation 

facilities. A s  Duke has discussed above, the  General Assembly has established 

a p o l i c y  o f  l o n g - t e r m  planning to meet future electric needs i n  North Carolina 

upon a least-cost basis.  The ability o f  e n t i t i e s  to begin construction o f  large 

g e n e r a t i n g  facilities i n  t h i s  State a t  t he i r  own whim would have an obvious 

e f f e c t  on the  ability o f  utilities t o  p l a n  on a least-cost b a s i s ,  and to include 

demand reduction planning,  i n c l u d i n g  conservation, i n  these e f f o r t s  as  required 

by G . S .  § 62-2(3a). If Empire were allowed to begin b u i l d i n g  a 600 MW generating 

f a c i l i t y  w i t h  no Commission scrut iny,  the utilities would have no b a s i s  to 

determine whether to include t h i s  g e n e r a t i n g  f a c i l i t y  i n  t h e i r  least-cost p l a n s .  

This could lead to expensive duplication o f  facilities. Furthermore, the o n l y  

f a c i  1 i ties available for the t r a n s m i s s i o n  o f  t h a t  power are t h e  t r a n s m i s s i o n  

facilities o f  the publ ic  utilities i n  t h i s  S t a t e .  Indeed, Empire i s  p roh ib i ted  

f rom engaging i n  such t r a n s m i s s i o n  because t h i s  i s - a  p u b l i c  utility f u n c t i o n .  

G.S. §§62-3(23)(A) and 110. I f ,  a s  Empire states i n  i t s  appl i ca t ion ,  i t  intends 
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t o  flow such power i n t o  the Ouke t ransmission system, this would s i g n i f i c a n t l y  

impact Duke and other utilities i n  North Carolina to which Duke's systems are 

interconnected. 

Finally, Empire's facility could have a significant effect on future 

reliability. If a generating facility i s  incorpora ted  in a utility's least-cost 

plan, there must be some assurance that; the  owner of the facility i s  f i n a n c i a l l y  

and technically capable o f  building t he  facility it proposes. In fact, i n  other 

proceedings be fore  the Commission, Empire has admitted that i t  has no 

significant a s s e t s  and has never even had occasion to +repare basic f inanc ia l  

s t a t e m e n t s .  (App .  p p .  30-32). Yet it proposes here to build a facility that 

i t  admits w i l l  c o s t  $200 to $240 million and would be responsible for o n e - f i f t h  

o f  the  new resources needed to meet  future l oad  growth  in N o r t h  Carolina for 

t h e  n e x t  t e n  years. (R. p p .  2, 45). I f  utilities incorporated Empire's 

f a c i l i t y  i n  their least-cost p l a n s  and Empire were unable to f i n a n c e  and 

r e l i a b l y  operate such f a c i l i t y  there would be a significant shortfall o f  power 

i n  t h i s  S t a t e .  I n  s h o r t ,  t h e  public has a s i g n i f i c a n t  interest in the 

regulation of any proposed generating facility i n  this State because t h e  

facility can have a substantial effect  on t h e  availability and price o f  

electricity i n  the future .  

- 

The remaining case re l i ed  upon by Empire is a l s o  fully s u p p o r t i v e  o f  Duke's 

p o s i t i o n .  T h a t  case, A-S-P Associates v .  Raleish, 298 N.C. 207, 258 S.E.2d 

444  (1979), inva lved  Raleigh's regulation o f  construction of his tor ic  

districts. The Supreme Court found t h a t  it was wi th in  t h e  police power o f  

Raleigh t o  regulate the a e s t h e t i c  appearance o f  buildings i n  a historic 

district. I n  t h a t  case t h e  Supreme Court stated that the p o l i c e  power " i s  as 

extensive a s  may be required for the protection o f  t h e  public hea l th ,  safety,  

morals  and general welfare." Id. a t  213. The General Assembly has found t h a t  
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t h e  provision o f  adequate, r e l i a b l e  and low c o s t  electric service i s  f i rmly  t i e d  

to t h e  general welfare of t h i s  S t a t e ,  and no reasonable person would argue t o  

the con t ra ry .  G.S. §62-2. Therefore, regu la t ion  of the provision o f  e l e c t r i c  

generat ing serv ices  i s  firmly t i e d  to the publ ic welfare and w i t h i n  the police 

power o f  the  S t a t e .  

11. EMPIRE IS NOT ENTITLED TO A CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY UNDER N . C . G . S .  § 62-82(a) A S  A MATTER OF L A W .  

EMPIRE ASSIGNMENT OF ERROR NUS. 1-10 

A .  The Nor th  Carol i n a  U t i 1  i t i e s  C o m m i s s i o n  Commen_ced a Hearing W i t h i n  t h e  
Time Frame Established-by N.C.G.S.  § 62-8Z(a). 

G . S .  § 62-82(a) provides that whenever an application f o r  a certificate of 

public convenience and n e c e s s i t y  i s  f i l e d  w i t h  the Commission, t h e  Commission 

s h a l l  require t h e  applicant to publish n o t i c e .  The s t a t u t e  f u r t h e r  provides, 

[ T l h e r e a f t e r  t h e  Commission upon complaint  s h a l l ,  o r  upon i t s  
own i n i t i a t i v e  may, upon reasonable n o t j c e ,  e n t e r  upon a 
hear ing to determine whether such c e r t i f i c a t e  shal l  be awarded. 
Any such hearing m u s t  be commenced by the C o m m i s s i o n  n o t  l a ter  
than  three  months after t h e  f i l i n g  o f  such application . . .  If 
t h e  Cornmiss ion o r  panel does not ,  upon i t s  own i n i t i a t i v e ,  order 
a hearing and does n o t  rece ive  a cornplaint w i t h i n  10 days after 
t h e  l a s t  day o f  publication o f  the not ice ,  the Commission or 
panel sha l l  enter an order awarding the  c e r t i f i c a t e .  

Empire contends t h a t  G.S. § 62-82(a) requires the Commission to order a 

hear ing  w i t h i n  10 days after the last day o f  publication of the n o t i c e  o r  issue 

an order awarding the c e r t i f i c a t e  and t o  begin holding a "full-fledged 

e v i d e n t i a r y  hearing" on t h e  c e r t i f i c a t e  a p p l i c a t i o n  w i t h i n  three  months o f  t h e  

f i l i n g  o f  the  a p p l i c a t i o n .  (Appellant's B r i e f  a t  28, 39-40). However, Empire 's  

interpretation of the s t a t u t e  i s  erroneous and Ss contrary t o  the rules of  

s t a t u t o r y  c o n s t r u c t i o n .  G.S. § 62-82(a) does n o t  require the Commission t o  

order a hear ing w i t h i n  a 10 day limit and only  provides t h a t  the Commission must 

commence a hearing wi th in  th ree  months o f  the filing o f  the application. 
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The cardinal rule of statutory construction i s  tha t  l e g i s l a t i v e  i n t e n t  

controls. S t a t e  ex re] .  Utilities Commission v .  Public S t a f f ,  309 N.C. 195, 

210, 306 S.E.Zd 435 (1983), appeal after remand, 320 N.C. 1, 358 S . E . 2 d  35 

( 1 9 8 7 ) ;  In re Brownlee, 301 N.C .  532, 272 S.E.2d 861 (1981). I n  ascertaining 

the i n t e n t  o f  the legislature, courts should consider the language o f  t h e  

s t a t u t e ,  t h e  s p i r i t  of t h e  statute, and what it seeks to accomplish. Public 

S t a f f ,  309 N . C .  a t  210. A court i s  a l s o  required t o  consider the consequences 

that will f l o w  from the c o n s t r u c t i o a  o f  a s t a t u t e  one way or another .  Id.; 

Campbell Y .  C h u r c h ,  298 N.C. 47& 259 S.E.2d 558 (1970;. 

E m p i r e ‘ s  a s s e r t i o n  t h a t  t h e  Commission m u s t  order a hearing  within 10 days 

o f  the! last day o f  p u b l i c a t i o n  under G . S .  § 62-82 i s  i n c o r r e c t  and irrelevant 

to the  f a c t s  o f  t h i s  c a s e .  Empire contends  t h a t  the phrase “ w i t h i n  10 days a f t e r  

the l a s t  day o f  publication o f  t h e  n o t i c e ”  i n  G . S .  § 62-82(a) qualifies t h e  

phrase “ [ i ] f  the Commission or p a n e l  does not ,  upon i t s  own i n i t i a t i v e ,  order 

a hearing” a s  well as t h e  later phrase “and  does n o t  r e c e i v e  a c o m p l a i n t . ”  

Ironically, one o f  t h e  cases on which Empire r e l i e s  heavily, HCA Crossrcads, 

supra ,  c o n t r a d i c t s  Empire’s s t a t u t o r y  construction. As the Supreme Court i n  

HCA Crossroads  noted,  according to t h e  doctrine o f  the last antecedent, 

“relative and qualifying words, phrases, and clauses ordinarily are t o  be 

applied to t h e  word or phrase immediately preceding and, unless the  c o n t e x t  

i n d i c a t e s  a contrary i n t e n t ,  are n o t  to be construed as extending t o  or 

includ,ing o t h e r s  more remote.” Id. a t  578, c i t i n g  82 C . J . S . ,  Sta tu tes  § 334 

(1953) and 73 Am. Jur.2d S t a t u t e s  § 230 (1974). Pursuant t o  t h e  d o c t r i n e  o f  

the l a s t  antecedent, the IO-day t ime  l i m i t  only q u a l i f i e s  the C o m m i s s i o n ’ s  

receipt o f  a complaint ,  the phrase immediately preceding it, and n o t  t h e  more 

remote phrase concerning the ordering o f  a hearing. 
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Even i f  there  were a requirement that, absent a complaint, the Commission 

must order a hearing w i t h i n  10 days o f  the l a s t  day o f  pub l ica t ion  of the n o t i c e ,  

Empire would still n o t  be e n t i t l e d  t o  an order awarding the certificate. The 

sentence has t w o  requirements t h a t  must be met before the Commission shall enter 

an order awarding the certificate: (1) the Commission does n o t  order a bearing, 

and (2) the Commission doer not receive a complaint w i t h i n  10 days a f t e r  the 

l a s t  day o f  publication. The last day o f  Empire 's  publication o f  notice was 

December 13, 1991. ( R .  p.  76). Both CP&L and Duke f i l e d  Complaints and 

P e t j t i o n s  t o  In te rvene  w i t h i n - 1 0  days after the last day o f  publication. 
- 

(R.  p p .  66, 70) .  Secause t h e  Cornrni'ssion d i d  rece ive  timely complaints, the 

Commission was,not  required t o  enter  an order awarding the certificate. 

Empire i s  a l s o  incorrect in i t s  asser t ion that G . S .  § 62-82 requ i res  t h e  

Cornmiss ion to begin h o l d i n g  a "full-fledged e v i d e n t i a r y  hearing" w i t h i n  t h r e e  

months of t h e  f i l i n g  o f  i t s  application. Those are n o t  the words contained i n  

G.S. § 62-82. The Legislature chose the words "commence" and "hearing" to 

describe the a c t i o n  required by the Commission. Black's Law D i c t i o n a r y ,  6 t h  

E d i t i o n  (1990), def ines  "commence" as " t o  initiate by performing the f i r s t  act" 

or "to i n s t i t u t e  or s tart ."  B l a c k ' s  s t a t e s  that the word "hear ing,"  while i t  

may refer to an evidentiary proceeding, i s  "frequently used i n  a broader and 

more popular s ign i f icance  to describe whatever takes place before magis t ra tes  

c l o t h e d  w i t h  j u d i c i a l  funct ions and si t t ing without jury a t  any s t a g e  o f  the 

proceedings subsequent to its i n c e p t i o n  ..., and to  hearings before 

administrative agencies a s  conducted by a hearing examiner or Administrative 

Law Judge B l a c k '  s a1 so def ines  "admi ni strati ve hearing" as  "an oral 

proceeding before an administrative agency consisting o f  argument or trial o r  

both." 
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"Hearing" i s  used throughout Chapter 62 o f  

Cornmiss ion 's  Rules and Regulations but  i s  n o t  

Commission's Rule and Regulations addresses the 

t h e  General Statutes and t h e  

defined. Rule R1-21 o f  the 

conduct o f  "hearings" before 

the Commi S S i Q f l  and dist inguishes "formal hearings" from o t h e r  hearings. 

rule  clearly contemplates d i f f e r e n t  types o f  hearings before the Commission.  

While North Carol r'na cases apparently have n o t  defined "hear ing ,"  other 

courts have i n t e r p r e t e d  "hearing," as  follows: ( 1 )  "[plretrial conference i s  

a ' h e a r i n g '  within rule t h a t  m o t i o n  may n o t  be made orally except at ' t r i a l  o r  

hearing."' Coasan v. Cosqan, Z13 %.Ed 902, 903, F i a .  Ct. App. (1968); 

(2) "[:t]he word ' h e a r i n g t  i s  generally understood a s  meaning a judicial 

e x a m i n a t i o n  o f  t h e  i s s u e s  between the parties, whether o f  law o r  o f  fac t . ' '  

Mathews v .  Weiss, 15 I11.App.2d 530, 146 N . E . 2 d  809, 810 (1958); and (3) "The 

word ' h e a r i n g '  i n c l u d e s  o r a l  argument." tlisconsin T e l .  Co. v .  P u b l i c  Service 

--I Commission 287 N.W. 122, 232 W i s .  274. 

The 

A b a s i c  t e n e t  o f  administrative law i s  t h a t  a statutory reference to a 

hearing does n o t  necessarily require a trial-like proceeding. See U n i t e d  States 

v. F l o r i d a  E a s t  C o a s t  Railway, 410 U . S .  224, 239-40 (1973). "One must approach 

administrative law w i t h  an unrestricted n o t i o n  o f  t h e  term 'hearing.' A hearing 

i n  a d m i n i s t r a t i v e  law need n o t  be a t r i a l - l i k e ,  adverserial proceeding..  .'I 

Charles H. Koch, Administrative Law and Prac t ice ,  § 1 . 2 3 ,  p .  42 (1985). I n  the 

administrative context ,  " [a ]  hearing i s  any oral proceeding before a tribunal .'I 

Kenneth Cu lp  Davis ,  A d m i n i s t r a t i v e  taw T e x t ,  8 7.01, p -  157 (1972). The method 

o f  t r i a l  i s  a p p r o p r i a t e  f o r  resolv ing  i ssues  o f  f a c t ,  and t h e  method o f  oral 

argument, n o t  t r i a l ,  i s  the  a p p r o p r i a t e  process f o r  resol  v i  ng non-factual i ~isues 

o f  l a w ,  policy, and discretion. Id. a t  158. In t h i s  case,  where t h e r e  was tm 

dispute a s  t o  the facts, there  war only t h e  quest ion  of what Empire must show 
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A trial-like, or t o  establish a "public need," a5 required by s t a t u t e .  

"full-fledged evident iary  hearing," was n o t  required. 

It i s  clear t h a t  "hearing" may be defined differently depending on the 

contex t  i n  wh.ich i t  i s  used and the legislative i n t e n t  behind the requirement 

o f  a "hear ing."  As discussed more fully i n  Sect ion IIB o f  this Brief, t h e  

Legislature's i n t e n t  i n  G . S .  § 62-82 in p r o v i d i n g  for  the commencement o f  a 

hear ing  w i t h i n  three months was to provide for the' orderly processing o f  

c e r t i f i c a t e  appl i ca t ions .  The Leg is la ture  did n o t  prescribe what type o f  

hearing was appropriate i n  each case. That  was 1ef-t t o  t h e  Commission to 

determine based on t h e  facts  of each case.  Here, where the Commission's i n i t i a l  

h e a r i n g  determined t h a t  Empire had f a i l e d  t o  even allege a p u b l i c  need f o r  t h e  

facility, Empire received a n  appropriate hearing. Any f u r t h e r  hear ing would 

- 

have been futile. 

G i v e n  t h a t  "commence" means to " i n i t i a t e  by per forming the f i r s t  act ' '  o r  

to " i n s t i t u t e  o r  s t a r t "  and "hearing" includes oral  argument,  t h e  Commission 

"commenced a hear ing"  as required by G.S. § 62-82 w i t h i n  three months o f  

Empire's filing of i t s  c e r t i f i c a t e  a p p l i c a t i o n .  Empire f i l e d  i t s  application 

on October  31, 1991. ( R . p .  1 A ) .  The Commission entered a n  Order on 

January 22, 1992, scheduling oral argument on CP&L's Motion t o  D i s m i s s  

(R -p .  1051, thereby commencing the hearing before the e x p i r a t i o n  o f  t h e  

three-month per iod .  

B.  The Time P r o v i s i o n s  o f  N.C.G.S. § 62-82(a) are Directory n o t  Mandatory, 
and Therefore, are n o t  Jurisdictional . 

Even i f  t h e  Commission had n o t  commenced a hearing w i t h i n  three months of 

the filing o f  Empire's application, the Commission was s t i l l  n o t  required t o  

i s s u e  Empire a cert i f icate  as  a matter  o f  law. Empire m a i n t a i n s  t h a t  t h e  t i m e  

p r o v i s i o n s  o f  G . S .  § 62-82(a) are mandatory and j u r i s d i c t i o n a l ,  t h a t  the 

Commission violated the statutory time p r o v i s i o n s ,  and t h a t  the 
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" v i o l a t i o n "  of  G . S .  § 62-8Z(a) caused i t  t o  lose j u r i s d i c t i o n  thereby rendering 

t h e  Commission's Order o f  A p r i l  23,  1992, v o i d ,  and l e a v i n g  the Commission 

jurisdiction only  to award a certificate to Empire. Empire's argument v i o l a t e s  

the legislative intent behind G.S. § 62-8Z(a) and the other s t a t u t e s  relevant 

t o  the c e r t i f i c a t i o n  process. 

Whether the time p r o v i s i o n s  o f  G . S . '  § 62-82(a) are j u r i s d i c t i o n a l  i n  nature 

depends large ly  upon the  legislative intent behind t h e  statute .  North Carolina 

A r t  S o c i e t y  v .  Bridqes, 235 N . C .  125, 130, 69 S.E.Zd 1, 5 (1952). If the 

provisions a r e  mandatory, they are jurisdictional. IFmerely directory, they 

are n o t  jurisdictional. 
- 

The legislative i n t e n t  o f  G.S. § 62-82(a)  m u s t  be ascertained i n  t i g h t  o f  

the entire s t a t u t o r y  framework o f  the certification process.  G . S .  § 62-110.1 

i s  the  controlling s t a t u t e  concerning construction of  generating f a c i l i t i e s .  

Paramount among the  requirements o f  G . S .  § 62-110.1 i s  t he  requirement t h a t  the 

Commi  s s i  on determi ne tha-t  "pub1 i c  convenience and necessity r e q u i r e s  o r  w i  11 

require, such construction.'' G . S .  § 62-110.1 a l s o  establishes t h a t  the 

Commission i s  respansible f o r  keeping abreast o f  the need for the expansion o f  

generating facilities i n  North  Caro l ina  and s e t s  f o r t h  a number o f  factors which 

t h e  Commi s s i  on must consider when determining whether to i $sue a certificate 

f o r  a particular facility. 

The North Carolina C o u r t  o f  Appea l s  addressed t h e  legislative intent o f  

G.S. § 62-110.1 i n  S t a t e  ex r e l .  Utilities Commission v .  Hiqh Rock Lake, 37 

N.C.App. 138, 245 S.E.2d 787 (1978). The Court noted "that  public convenience 

and n e c e s s i t y  i s  based on an 'element o f  public need for the proposed service."' 

I Id .  a t  140. 

Given t h a t  the i n t e n t  o f  G.S. § 62-110.1 i s  t o  provide f o r  the p u b l i c  need 

f o r  e l e c t r i c i t y  wi thou t  wasteful duplication or overexpansion o f  generating 
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facilities, the purpose of G.S. § 62-82 can only be t o  provide an orderly 

procedure f o r  handl ing c e r t i f i c a t e  applications. I f  the t ime  provisions in 

G.S.  § 62-82(a) were mandatory, the Commission could be required t o  i ssue  a 

c e r t i f i c a t e  without fully determining t h a t  the proposed facility i s  needed. 

The s t a t u t e ,  however, s p e c i f i e s  when t h e  p r o v i s i o n s  are mandatory and o n l y  

requires that a c e r t i f i c a t e  be issued i f  ( I )  the Commission does not order a 

hearing at all and (2) i f  there i s  

publication. Here the Commission 

within t h e  10-day period. If the 

no complaint f i l e d  w i t h i n  10 days of t h e  l a s t  

did order a hearing and received complaints 

Court should f i n d  t h a t  t h e  Commission failed 

to commence t h e  hearing within t h r e e  months, the s t a t u t e  does n o t  s t a t e  what 

consequences ,  i f  any, f l o w  f r o m  this failure, Empire would interpret the  

legislative silence i n  a manner that e f f e c t i v e l y  negates the purpose o f  the 

s t a t u t e .  I f  t h i s  had been t h e  legislature's intent, however,  i t  would have s a i d  

so.  The f a c t  that t h e  legislature s p e c i f i e d  that the Commission must i s s u e  a 

certificate under certain circumstances,  but did n o t  do so if the Commission 

f a i l e d  to commence a hearing w i t h i n  three months, shows t h a t  t h i s  was n o t  the 

legislature's in ten t .  Thus t h e  t ime  frame o f  G . S .  § 62-82(a) should be 

construed as directory o n l y .  

S t a t u t o r y  provisions as  to t h e  precise t ime an a c t i o n  i s  t o  be taken 

generally are n o t  regarded as mandatory where a t ime  i s  f i x e d  simply for t h e  

purpose o f  e s t a b l i s h i n g  an orderly procedure, and t h e  doing o f  a t h i n g  within 

a certain time is stated without any negat ive  words restraining the doing o f  

i t  afterward. 73 Am Jur 2d, Sta tu tes ,  Sec. 18. G.S. § 62-82(a) does not 

p r o h i b i t  a h e a r i n g  more t h a n  three  months after the filing o f  an a p p l i c a t i o n ,  

nor does i t  r e q u i r e  the  complet ion o f  the hearing w i t h i n  any t ime period. The 

cases i n  which statutory p r o v i s i o n s  as to t ime are regarded as  mandatory tend 
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to be where t h e  r i g h t s  o f  the parties or the public interest would be 

i n j u r i o u s l y  affected by failure t o  a c t  w i t h i n  t h e  time allowed. Id. 
Empire contends t h a t  i t s  rights  have been injuriously affected by the 

Commissiont$ failure to act  w i t h i n  the t ime allowed and t h a t  G . S .  § 62-821a) 

m u s t  be strictly construed as a mandatory provision. Empire c i t e s  I n  re 

Trulove, 54 N.C.App. 218, 282 S.E.2d 544 (1981) d i s c .  rev. denied, 304 N.C. 727, 

288 S.E.2d 808 (19821, as  a u t h o r i t y  t h a t  the word "shall" as used in statutes 

i s  mandatory n o t  directory. However, Tru love  i s  an 

interpretation o f  a d i f f e r e n t  s t a t u t e  [ G . S .  § 89C-ZZ(b)J and s t a t e s  only t h a t  

(Appellant's Brief a t  25) 

- 

" s h a l l "  i s  seneral I v  mandatory. Further, Trulove s t a t e s  t h a t  mandatory 

requirements are to be followed especially when t h e  proceeding i s  penal  in 

nature. Id. a t  221. 

T r u l o v e  involved t h e  suspension o f  an engineer's license by the s t a t e  

licensing board. Similarly, other cases on which Empire r e l i e s  f o r  i t s  argument 

t h a t  G.S. 8 62-82(a) i s  mandatory and requires s t r i c t  c o n s t r u c t i o n  concern the 

suspension o r  r e v o c a t i o n  o f  a p r o f e s s i o n a l  license by a s t a t e  l i c e n s i n g  board. 

Snow v .  Board o f  A r c h i t e c t u r e ,  273 N.C. 559, 160 S.E.2d 719 (1968), (suspension 

o f  a r c h i t e c t ' s  c e r t i f i c a t e  o f  admission);  and P a r r i s h  v .  Nor th  Carolina Real 

E s t a t e  Licensins Board, -41  N.C.App 102, 254 S.E.Ed 268 (1979) ( revocat ion o f  

broker's license). Another case c i t e d  by Empire, V o w ?  v .  Reed S u ~ e l v  C o . ,  277 

N.C. 119, 177 S.E.2d 273 (1970) i s  a c o n t r a c t  case in which s tr i c t  c o n s t r u c t i o n  

was h e l d  t o  be necessary because the  s t a t u t e  was i n  derogat ion of the right to 

engage i n  a lawful occupation carried criminat p e n a l t i e s .  These cases have 

no relevance to the f a c t s  o f  this case n o t  o n l y  because they i n v o l v e  d i f f e r e n t  

s tatutes but a l s o  because, u n l i k e  th i s  case, the statutes are penal i n  nature.  

The only case which Empire c i t e s  which bears even slight resemblance to the 

f a c t s  o f  t h i s  case i s  HCA Crossroads, 327 N.C. 573,398 S.E.2d 466 (1990), in 
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which t h e  t ime  limits o f  G . S .  § 131E-185 were held to be mandatory, and having 

acted outside the statutory time limtts, the Department o f  Human Resources was 

deemed to have issued  a certificate o f  need for the h e a l t h  f a c i l i t y .  Empire 's  

reliance on HCA Crossroads i s  misplaced for severa l  reasons.  F i r s t  and most  

obvious,  HCA Crossroads i s i n a p p l  icable because i t  addressed a different s t a t u t e  

(G.S. 3 13lE-185) which contains d i f f e r e n t  language. 

Second, G . S .  § 131E-185 s p e c i f i c a l l y  prescribes "t ime l i m i t s "  (emphasis 

added). T h i s  statute is part o f  t he  very detailed and elaborate statutory 

framework under wh ich  the Deparlment o f  Human Resources issues c e r t i f i c a t e s .  

Article 9 o f  Chapter 131E establishes s p e c i f i c  administrative rev iew 

procedures,  rules  for enforcement, and sanctions. I n  c o n t r a s t  G . S .  § 62-82(a) 

i s  far less detailed, and nowhere i s  t h e  phrase "time limit" ever used. Unlike 

- 

Article 9 ,  which s e t s  an overall time limit f o r  t h e  period beginning w i t h  t h e  

f i l i n g  o f  an application fo r  a certificate to an administrative decision, G . S .  

§ 62-82 sets  such overall t ime frame.  I n  f a c t ,  G.S. 6 62-82 creates an 

i ndef i n i  te process. A1 though i t  describes t h e  t ime i n  which t h e  Commi s s i o n  must 

commence a hearing,  i t  does n o t  s t a t e  when the hearing must conclude. Under 

G.S. § 62-82 t h e  Commission is allowed t o  commence a hearing and cont inue t h e  

hear ing  to a later tirne(s) as needed until the Comm'ission has s u f f i c i e n t  

ev idence on which to base a d e c i s i o n .  

Third, the Court i n  HCA Crossroads re1 ied h e a v i l y  on the doctrine o f  the 

l a s t  antecedent t o  reach i t s  c o n c l u s i o n  t h a t  t h e  t ime limits o f  G.S. § 131-E-185 

are mandatory. Application o f  t h i s  doctrine resulted in the Human Resources 

Commission hav ing  the a u t h o r i t y  t o  reject an a p p l i c a t i o n  o n l y  " w i t h i n  the review 

period" and thereafter having the authori ty only t o  approve an application. 

There i s  no similar construction a p p l i c a b l e  to G . S .  § 62-82. 
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Empire's argument would a1 so deny complainants' of their  statutory r i g h t .  

Empire argues a t  grea t  length t h a t  i t  has an absolute r i g h t  to a "full-fledged 

evidentiary hearing" w i t h i n  three months o f  the f i l i n g  o f  i t s  a p p l i c a t i o n .  

However, G . S .  § 62-82 a l s o  g r a n t s  a r ight  to a hearing t o  anyone who f i l e s  a 

timely complaint with the Commission. This  right i s  just a s  absolute a s  t h e  

a p p l i c a n t ' s ;  hence the requirement t h a t  the filing o f  a complaint automatically 

tr iggers  a hearing to determine whether such certificate shall be awarded. I f  

the Commission were required to issue an order awarding a c e r t i f i c a t e  to Empire 

because i t  d i d  n o t  hold a "full-fledged evidentiary- hearing" w i t h i n  three 

months, it would prejudice Duke's and C P & L ' s  absolute r i g h t s  to a hearing under 

G . S .  § 62-82. The licensing cases c i t e d  by Empire and HCA Crossroads involved 

only an individual applicant and an a d m i n i s t r a t i v e  board. T h i s  case involves 

n o t  only the applicant, Empire, and an administrative agency, b u t  two 

cornplainants as well who have rights under t h e  r e l e v a n t  s t a t u t e .  

I 

A practical application o f  Empire's interpretation o f  G . S .  § 62-82(a) 

illustrates the flaw in Empire's argument t h a t  the statute's t ime p r o v i s i o n s  

a r e  mandatory. Although Empire filed i t s  application on October 31, 1991, i t  

t w i c e  filed r e v i s i o n s  to the information included in i t s  application which 

included information on p r i c e ,  i n t e r c o n n e c t i o n  p l a n s ,  and a i r  permi ts .  The 

second revision was f i l e d  as la te  a s  January 31, 1992. (R.p. 77, 109). This 

i n f o r m a t i a n  i s  e s s e n t i a l  information which the Commission must consider before 

deciding to g r a n t  or deny any certificate. 

I f  the time p r o v i s i o n s  o f  G . S .  8 62-82(a) were mandatary as Empire contends, 

the Commission would n o t  only have been required to issue a certificate to 

Empire independent o f  proven need b u t  also on t h e  b a s i s  o f  incomplete 

i n f o r m a t i o n .  I f  a c e r t i f i c a t e  i s  t o  be issued  any t i m e  a hearing i s  n o t  

commenced w i  thi ri the three-mon t h  per iod ,  then Empi re could f i 1 e a cert i f i ca t e  
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application, f i l e  essential i n f o r m a t i o n  as  late  as one day prior t o  the end o f  

t h e  three-month period, and then c l a i m  t h a t  i t  i s  e n t i t l e d  t o  a certificate 

because the t ime  expired. Clearly t h i s  result cannot be the L e g i s l a t u r e ' s  

i n t e n t .  

Furthermore, i f  Empi re 's  a s s e r t i o n  that  the t ime p r o v i s i o n s  o f  G . S .  § 62-82 

are mandatory were correct, the Commission would be required to issue a 

certificate i f  i t  f a i l e d  t o  comply w i t h  any o f  the other time provisions o f  the 

s t a t u t e .  For example, G . S .  862-82 requires the Commission to f u r n i s h  a 

transcript o f  the evidence and test imony "by t h e  end of - the  second business day 

after  t h e  t a k i n g  o f  each day o f  test imony."  Under E m p i r e ' s  interpretation, i f  

t h e  Commiss ion  d i d  n o t  f u r n i s h  a transcript w i t h i n  t h i s  t i m e  period, i t  would 

be required to enter an order awarding t h e  applicant a certificate. A g a i n ,  t h i s  

cannot be t h e  Legislature's i n t e n t .  

+ 

Because t h e  primary intent o f  G.S. §§ 62-82 and 62-110.1 i s  to p r e v e n t  t h e  

wasteful d u p l i c a t i o n  or o v e r e x p a n s i o n  o f  generat ing f a c i l i t i e s ,  the time 

p r o v i s i o n s  o f  G.S. § 62-82(a) cannot be jurisdictional. In order to e f f e c t u a t e  

t h e  purposes o f  t h e  certificate law, the time provis ions m u s t  be considered 

di rec tory  o n l y .  Thus, t h e  Commission had j u r i s d i c t i o n  t o  e n t e r  i t s  Order on 

M o t i o n  t o  D i s m i s s  dated Abril 23, 1992, even i f  t h e  court should f i n d  t h a t  t h e  

Commission f a i l e d  to comply w i t h  t h e  three months p r o v i s i o n .  

111. THE COMMISSION D I D  HAVE THE AUTHORITY, JURISDICTION AND JUSTfFfCATION TO 
OISMISS- E M P I R E ' S  CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
APPLICATION WHEN I T  ISSUED I T S  A P R I L  23,  1992 ORDER ON MOTION TO DISMISS. 

EMPIRE ASSIGNMENT OF ERROR NOS. 1-12 

A .  G . S .  8 62-82 Does N o t  Require That a "Full-Fledged E v i d e n t i a r y  Hearing" 
be Held on a C e r t i f i c a t e  for  Public Convenience and Necessity 
A p p l i c a t i o n  Before Issuance o f  an Order Which Does Not Award t h e  
C e r t i f i c a t e  o f  Public Convenience and Necessity.  

The Commission i n  t h i s  proceeding i s s u e d  an order granting CP&L's  Motion 

to Dismiss on A p r i l  23, 1992. ( R .  p .  228). The granting o f  the M o t i o n  t o  
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Dismiss by the Commission followed numerous f i l i n g s  and ora? argument by the 

p a r t i e s  before t h e  Commission. Empire contends that neither G.S.  § 62-82 nor 

§ 62-110.1 make any p r o v i s i o n  f o r  t h e  d ismissa l  o f  certificate a p p l i c a t i o n s .  

( A p p e l l a n t ' s  Brief a t  42-43). 

G . S .  § 62-60 describes the author i ty  of the Commission to conduct hearings 

a s  follows: "For the purpose o f  conducting hearings . . . , t h e  Commiss ion  

shall be deemed t o  exercise funct ions jud ic ia l  i n  na tu re  and shal l  have a l l  the 

powers  and j u r i s d i c t i o n  o f  a court o f  general j u r i s d i c t i o n .  . . . The 

Cornmission s h a l l  render i t s  dec is ion  upon questions o f  4aw and f a c t  i n  t h e  same 

manner a 5  a court o f  record," Commission Rule R1-7(a) provides t h a t  m o t i o n s  

may be addressed t o  the Commission fur v a r i o u s  purposes i n c l u d i n g  " f o r  such 

o t h e r  r e l i e f  a s  may be appropriate." CP&L f i l e d  a Motion to Dismiss f o r  failure 

- 

t o  s t a t e  a c l a i m  f o r  which relief can be granted,  which i s  a motion which any 

court o f  general  j u r i s d i c t i o n ,  and t h e r e f o r e  t h e  Commission, can grant .  It i s  

n o t  necessary  t h a t  G . S .  § 62-82 or § 62-110.1 conta in  a - p r o v i s i o n  f o r  dismissa l .  

Empi r e  contends t h a t  without a full-fledged e v i d e n t i a r y  hear ing ,  there i s  

no b a s i s ,  a u t h o r i t y  o r  j u s t i f i c a t i o n  for dismissing a c e r t i f i c a t e  application. 

( A p p e l l a n t ' s  Brief at 43). The motion to dismiss  was properly granted because 

Empire failed to e s t a b l i s h  the need f o r  the Rolling H i l l s  facility i n  i t s  

a p p l i c a t i o n .  A s  discussed i n  Sect ion  IIB, G . S .  § 62-110.1 requires a showing 

o f  public convenience and necess i ty .  Chapter 62 i s  very s p e c i f i c  as to t h e  

a c t i v i t i e s  o f  t h e  Commission i n  responding to t h e  long range needs for expansion 

o f  facilities for  t h e  generation o f  electricity. Empire's a p p l i c a t i o n  stated 

t h a t  i t  had an o u t s t a n d i n g  proposal to se l l  long-term wholesale peaking capac i ty  

and energy t o  Duke for delivery beginning as early as 1994 (which Duke had 

refused). Additionally, Empire's appl ica t ion  and support ing papers asserted 

"B'bYm t h a t  the need f o r  t h e  Rolling H i l l s  facility could be found across 
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a s  well as  w i t h i n  the Duke service territory. It was establ ished,  however, t h a t  

t h e r e  was no agreement between Duke and Empire f o r  the purchase o f  electricity. 

Empire also identified no other committed buyer for t h e  electric1 

by t h e  Rolling H i l l s  facility. ( R .  p ,  230). 

Empire stated i n  i t s  certificate application t h a t  one reason 

Hil l s  facility i s  needed is because' the N o r t h  Carolina electr 

,y generated 

t h e  Rolling 

c utilities 

require approximately 3000 MW o f  additional peaking capacity by year 2000 

(referencing LCERP Docket No. E-100, Sub 58) and t h a t  Duke w i l l  need 1165 MW 
o f  peaking capacity by 1997 (referencing L i n c o l n  Docket  No.  E-7, Sub 461). 

( R .  p .  2 ) .  Empire failed, however, to establish how i t s  capacity would f i t  into 

t h e  integrated resource p lann ing  process or i n t o  any s p e c i f i c  utilities' future 

resource plans. Indeed t h e  Commission in 1990 granted Duke a certificate to 

build the 1,165 MW Lincoln facility to meet i t s  needs. 

- 

A s  discussed i n  Section IIB o f  t h i s  Brief ,  the Hish Rock Lake case concluded 

t h a t  G . S .  § 62-110.1 requires t h a t  a p u b l i c  need for a proposed generat ing 

f a c i l i t y  must be establ ished before  a c e r t i f i c a t e  is 'issued and t h a t  the 

Commiss ion  i s  required to regulate  the expansion policy f o r  electric utility 

plants i n  North Carolina. Empire cannot simply c i t e  a utility's load forecast 

or least cost i n t e g r a t e d  resource p l a n  i n  order t o  show public need f o r  i t s  

c e r t i f i c a t e  a p p l i c a t i o n .  Empire must show how i t s  f a c i l i t y  will meet t h a t  need. 

Unless Empire can show a c o n t r a c t  or commitment to purchase i t s  genera t ion ,  then 

i t  cannot meet t h i s  threshold c r i t e r i a .  

Empire contends t h a t  i t  was erroneous f o r  t h e  Commission to decide material 

f a c t s  before evidence i s  o f f e r e d .  Empire c i t e s  S t a t e  ex r e l .  Utilities 

Commission v .  Town o f  Pineville, 13 N.C.App. 663, 187 S.E.2d 473 (1972). 

(Appellant's Brief a t  44) The P i n e v i l l e  case involved a hearing before  the 

Commiss ion  in which t h e  Commission proceeded to f i n d  f a c t s  w i thout  ever having 
Q o \ s O \  
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heard from additional witnesses t h a t  wanted to t e s t i f y .  

invo lved  disputed factual quest ions .  

were i n  dispute. 

therefore i t  could not show t h a t  i t s  facility was needed. 

The Pineville case 

Here there were no relevant facts which 

Empire admitted t ha t  i t  had no buyer f o r  i t s  power, and 

8. The Commission d i d  Have the A u t h o r i t y  t o  D i s m i s s  Empire's Appl ica t ion  
and the Dismissal  w a s  Appropriate. 

Empire contends t h a t  it i s  an issue o f  fact as to whether the p u b l i c  

convenience and necessity required the c o n s t r u c t i o n  o f  Empire's facility. 

(Appellant's Brief a t  45) Empire further contends t h a t  one purpose o f  the 

hearing would be to determine whether t h e  facility was needed such that Empire 

c o u l d  n e g o t i a t e  w i t h  t h e  utilities to agree upon t h e  prices and terms necessary 

- 

to f o s t e r  a t ransact ion.  ( A p p e l l a n t ' s  B r i e f  a t  4 6 ) .  In Hiqh Rock Lake,  

s u p r a ,  37 N.C.App. 138, 245 S . E . 2 d  787 (1978), t h e  cour t  h e l d  t h a t  public 

convenience and necessity as s e t  f o r t h  i n  G . S .  § 62-110.1 i s  based an an element  

o f  public need f o r  the proposed s e r v i c e  and t h a t  the purpose o f  t h e  s t a t u t e  was 

t o  " p r e v e n t  c o s t l y  overbuilding," 37 N.C.App. a t  140. It i s  a m a t t e r  o f  law 

that Empire was required t o  show an element o f  p u b l i c  need f o r  i t s  facility. 

Empire contends that  the p h r a s e  14publ i c  convenience and necessity" means -- 

the public a t  large ,  n o t  a limited number o f  u t i l i t i e s .  (Appellant's B r i e f  

a t  46) .  The public a t  large receiver i t s  electricity from utilities 

c e r t i f i c a t e d  under G . S .  3 62-110. Empire, which has n o t  received a certificate 

as a public u t i l i t y  under G . S .  § 62-110, cannot serve the "public a t  large ."  

Unless i t  can show t h a t  a utility (or an ent i ty  exempt from the d e f i n i t i o n  of  

public utility) is w i l l i n g  to buy i t s  power, i t  cannot show a p u b l i c  need. 

Empire a l so  contends that t h e  Commission improperly rejected Empire's 

asser t ion  t h a t  the public required Empire's power on the basis o f  environmental 

l i m i t a t i o n s  on Duke's L i n c o l n  Combustion Turbine S t a t i o n .  I n  i t s  Order the 

Commission sta ted  t h a t  " the allegation that Duke's L i n c o l n  cap'acity is limited 
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by i t s  a i r  p e r m i t  has been addressed by the Commiss ion 's  Order dated February 

28, 1991 in Docket No. E-7, Sub 461." (Appellant's B r i e f  a t  47) .  The 

Commission in E-7, Sub 461 r e l i e d  on North Caro l ina  environmental agencies t h a t  

i s sued the a i r  permit f o r  the L inco ln  facility. The Hish Rock case, m, 
indicated that "[e]nvi  ronmental  concerns are generally left to other regula tory  

agencies, except as they a f f e c t  t h e  c o s t  and e f f i c i e n c y  o f  t h e  proposed 

generating f a c i l i t y . "  37 N.C.App.  a t  141. Therefore, i t  i s  appropriate and 

legally correct f o r  the Commission to rely on North  Carolina environmental 

regulatory agencies for  the ir  expertise. Empire contends,  however, t h a t  i t  was 

n o t  a par,ty to t h a t  proceeding because i t  was denied i n t e r v e n t i o n  i n  Docket  

No. E-7, Sub 461. Empire  was denied intervention i n  E-7, Sub 461 only because 

i t  requested intervention subsequent to the completion o f  the hear ing .  

Therefore, it i s  inappropr ia te  f o r  Empire to complain o f  i t s  own delay i n  filing 

fo r  intervention and t o  a t tempt  here to at tack  col  1 ateral  ly the Commi s s i  on ' s 

p r i o r  d e t e r m i n a t i o n .  

+ 

Empire contends  t h a t  when the Commission relies upon judicial notice o f  

material f a c t s  n o t  a p p e a r i n g  i n  evidence, i t  s h a l l  be sta ted  with particularity. 

It alleges t h a t  t h e  Commission did n o t  do so which c o n s t i t u t e s  an error o f  law. 

Empire c i t e s  Humble Oil & R e f i n i n s  Co. v .  Board of Alderman, 284 N . C .  458, 202 

S.E.2d 129 (1974) .  (Appetlant's Br ie f  a t  48). T h i s  c i t e  i s  apparent ly utilized 

f o r  t h e  p r o p o s i t i o n  t h a t  t h e  procedural rules  o f  an administrative agency are 

binding upon the agency which enacts them as well a s  upon t h e  public. There 

i s  no indication here, however, that t h e  Commission has n o t  followed i t s  own 

rules. A S  discussed above, the  Commission c i t e d  the p r i o r  Order which i t  relied 

upon and stated the bas is  for  i t s  reliance. 

Empi re  a1 so contends t h a t  i t  was error for the Commi s s i o n  to  reject  Empire's 

application because i t  referenced the long range p l a n s  adopted by the 
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Commission. (Appellant's Brief at 48). The Commission only stated i n  its Order 

d i s m i s s i n g  Empire's application that t h i s  was an inappropr ia te  method t o  

establish t h e  public need f o r  Empire's facility. The Commission did n o t  dismiss 

Empire's a p p l i c a t i o n  f o r  a certificate because i t  referenced a Least Cost 

In tegrated Resource Plan. 

C. The Commission Did N o t  Exceed i t s  Authority by Requiring a Non-utility 
to Present  a Purchase C o m m i t m e n t  From an Electric Utility i n  Order to 
Qualify for  a Ful l-Fledged Evident iary Hearing on i t s  C e r t i f i c a t e  
AppTication. 

Empire contends that although G . S .  § 110.1 c o n t a i n s  no -requirement that an 

applicant present a purchase -commitment, the Commission ordered such a 
- 

requirement and that such a requirement i s  i n  excess of the Commission's 

a u t h o r i t y .  (Appellant's B r i e f  a t  49-50). The General Assembly used the term 

"public convenience and necess i ty"  to d e f i n e  the  standard to be applied by t h e  

Commission to proposed facilities. H i q h  Rock, supra a t  140. The General 

Assembly l e f t  i t  to the Commission to apply  t h i s  standard to t h e  facts  o f  each 

application. 

In 1965, when G.S. § 62-110.1 was enacted,  most generating facilities were 

built by pub l ic  utilities to s e r v e  their own customers. Public utilities could 

show a need f o r  g e n e r a t i n g  facilities by showing that t h e i r  customers' needs 

f o r  electricity required additional generating f a c i l i t i e s .  Since 1965, other 

entities have entered t h e  power generating business, including qualifying 

f a c i l i t i e s  (QFs) under federal law. 16 U . S . C . A .  8 796 (17)(18). QFs are 

required to o b t a i n  c e r t i f i c a t e s  under G.S. § 62-110.1. Under federal law, 

utilities must purchase excess electricity generated by QFs. 16 U . S . C . A .  

8 824a-3. Commission Rule R1-37 requires a n  application for a QF to include 

t he  a p p l i c a n t ' s  general plan f o r  sale o f  the e lectr ic i ty  to be generated, 

including the utility to w h i c h - t h e  appl icant  p l a n s  t o  se l l  the electricity, any 

provisions for wheeling of t h e  electricity, and arrangements f o r  firm, non-f i rm 
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or emergency generat ion,  among other details. 

the concept of QFs was developed. 

This rule Was Promulgated a f t e r  

Empire does n o t  meet t h e  d e f i n i t i o n  o f  a QF; rather, i t  i s  an I P P .  No law 

requires a u t i l i t y  t o  buy generat ion from an I P P ;  rather, utilities buy power 

from IPPs o n l y  i f  i t  i s  c o s t - j u s t i f i e d  and needed. The Commission’s f i n d i n g  

t h a t  an I P P  must allege a d e f i n i t e  public need for i t s  proposed facility i s  

merely a s t a t i n g  o f  t h e  obvious e x i s t i n g  requirement in N o r t h  Carol i na.  

f u r t h e r ,  the Commission stated t h a t  when the IPP proposes to se l l  its 

electricity t o  a North Carolina utility i t  must a l l e g e 4  c o n t r a c t  or a wr i t ten  

commitment f r o m  t h e  u t i l i t y  agreeing to purchase the electricity i n  order to 

establish a p u b l i c  need. I f  the I P P  proposes to se l l  to someone e l s e ,  i t  must 

provide similar details. 

- 

Empire contends t h a t  the requirement o f  a c o n t r a c t  or commitment to purchase 

t h e  electricity establishes a monopoly o f  t he  electric utilities over t h e  

wholesale power market i n  N o r t h  Caro l ina .  (Appellant’s B r i e f  a t  50). T h i s  is 

n o t  so. A s  the Commission s t a t e d  i n  i t s  order d i s m i s s i n g  t h e  Ernpire 

c e r t i f i c a t e ,  IPPs have t h e  complaint procedure under G . S .  § 62-73 t o  ensure t h a t  

t h e  utilities a c t  i n  good f a i t h  with the  IPPs. (R. pp. 233-34). Empire i n  f a c t  

h a s  filed a c o m p l a i n t  aga ins t  Duke and consequently was aware o f  i t s  . r ights.  

Further, an IPP can participate in the i n t e g r a t e d  resource planning proceedings 

before t h e  C o m m i s s i o n ,  and Empire has been allowed t o  intervene i n  the upcoming 

integrated resource planning proceeding.  

Empire contends t h a t  t h e  Commission requirement establishes a new class i n  

v i o l a t i o n  of both  i t s  statutory authority and the Equal Protection clause o f  

t h e  Const i tu t ion  o f  t h e  United S t a t e s  and t h a t  the requirement deprives a1 

e n t i t i e s  such a s  Empire o f  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  due process 

(Appellant*s B r i e f  at 51) .  G . S .  § 62-31 provides that “ [ t l h e  Commission shal 
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have and exercise f u l l  Power and authority to administer  and enforce t h e  

Provisions o f  this Chapter  and to make and enforce reasonable and necessary 

rules and regulations to that end." The Commission has the authority to 

establish minimum filing requirements far certificate a p p l i c a t i o n s .  Clearly 

the Commission properly differentiated between u t i l i t i e s  and I P P s .  Utilities, 

i n  c e r t i f i c a t i n g  a facility, can show a need f o r  the facility by demonstrating 

t h a t  their own customers require  the e l e c t r i c i t y .  The utility has a preexisting 

duty to sell to these customers. T h i s  i s  n o t  so with an I P P .  IPPs have no right 

or duty  to sell to anyone. They ran only sell e lec tr i s i ty  i f  they can f i n d  a 

utility o r  other e n t i t y  to buy i t .  I f  there  is nu buyer, there can be no p u b l i c  

need.  Empire c i t e s  I n  re Denial of Reauest by Hurnana Hospital Cora., 78 

N.C.App. 637, 338 S.E.2d 139, 143 (19861, and Humble Oil and Refinins Company, 

s w r a ,  ( A p p e l l a n t ' s  B r i e f  at 52) fo r  t h e  general p r o p o s i t i o n  t h a t  Empire  is 

e n t i t l e d  to a f a i r  review o f  i t s  application under the appropriate plans, 

standards, and c r i t e r i a  and t h a t  requiring a written sales  agreement in order 

to q u a l i f y  for e i t h e r  a c e r t i f i c a t e  or a hear ing  i s  inappropriate. It has been 

establ i shed i n  this s e c t i o n  t h a t  the Commission has t h e  author i ty  to establish 

rules  pursuant  to i t s  delegated authority, and the H ish  Rock Lake case, swra,  

establisher t h e  standard o f  public need f o r  the facility. Empire did n o t  

s a t i s f y  t h i s  burden. Empire i s  n o t  prejudiced by the Commission applying this 

standard to i t  s i n c e  i t  did not have a buyer a t  t h e  time o f  the Commission's 

Order and still does n o t  have a buyer. Empire can f i l e  a new application when 

i t  s a t i s f i e s  t he  minimum f i l i n g  requirements o f  establishing need f o r  the 

faci 1 i t y .  

- 

Empire c i t e s  Keiqer  v .  Board o f  Adjustment, 281 N.C. 715, 720, 190 S.E.2d 

175, 179 (1972), i n  which the  Petitioner met every ordinance standard 

and s i t e  requirement f o r  a m o b i l e  home park. ( A p p e l l a n t ' s  Brief at 54). 
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Notwi thstanding , the Board denied t h e  permit. A subsequent rezoning ordinance 

was passed which precluded p e t i t i o n e r s  from r e c e i v i n g  the permit. In the 

present  case,  however, Empire d id  not meet the requirement o f  showing a public 

need f o r  i t s  facility as required -by statute. Empire a1 so c i t e s  S t a t e  ex re1 - 
U t i l i t i e s  Commission v .  Edmisten, 294 N.C. 598, 242 S.E.2d 862 (19781, for  the 

statement t h a t  t h e  Commission's rulemaking is n o t  res j u d i c a t a .  (Appellant's 

8rief a t  54). That case specifically s t a t e s  t h a t  rulemaking i s  an exercise o f  

t h e  delegated legislative a u t h o r i t y  o f  t h e  Cornmission. That  i s  what the 

C o m m i s s i o n  has done i n  t h i s  case t o  carry out  t h e - l e g i s l a t i v e  policy o f  - 
i ng the canrtructi on o f  e lectr ic  generating f a c i  1 i ti e s ,  

The C o m m i s s i o n ' s  Decision i s  Not  Void. 

re contends t h a t  t h e  Commission has no a u t h o r i t y  t o  establish a rule 

t h a t  a cer t i  f i c a t e  a p p l  i c a n t  must present a commitment f rom an e lectr ic  u t i  1 i t y ,  

t h a t  t h e  Cornmi s s i o n  had no authority t o  apply retroactively t h i s  requirement 

t o  Empire and t h a t  t h e r e  e x i s t e d  an issue o f  material f a c t .  There fore  Empire 

contends t h e  order issued by t h e  Commission was wi thout  author i ty  and i s  v o i d .  

(Appellant's B r i e f  a t  54-55). The Commission order ind ica ted  t h a t  Empire must 

allege a d e f i n i f e  public need f o r  i t s  proposed facility, and i f  i t s  statement 

of  need s t a t e s  t h a t  i t  proposes t o  se l l  - i t s  electricity t o  a Nor th  Carolina 

u t i l i t y ,  i t  must allege a commitment or con t rac t .  The Commission i s  entitled 

to know what type o f  facility i t  i s  being asked t o  c e r t i f y  a t  the t ime o f  the 

a p p l i c a t i o n  a s  well as whether i t  is compatible with the policy o f  t h e  S t a t e  

o f  N o r t h  Carolina. There was no retroactive application o f  t h i s  requirement 

to prove need for t h e  facility as  i t  was already i n  ex istence.  It i s  clear t h a t  

t h e  Commission can legally dismiss an application f o r  a certificate and t h a t  

there was a bas i s  for such dismissal  because no public need was established. 
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cmcLusrm 
On t h e  basis of the foregoing arguments, Duke respectfully submits t h a t  the 

Order o f  the  Commission i n  t h i s  proceeding i s  lawful w i t h  respect t o  the i ssues  

discussed h e r e i n  and respectful ly requests that  the Cornmission' s Order be 

affirmed i n  such respects. 

T h i s  t h e  day o f  October, 1992. 

Respectfully submitted, 

Steve C. G r i f f i t h ,  Jr .J  
Execut ive  V i c e  President and 

Duke Power Company - P805E 
422 S o u t h  Church S t r e e t  
C h a r l o t t e ,  NC 28242-0001 
7041382-8100 

General Counsel 

A s s o c i a t e  General Counsel 
Duke Power Company - PBOSE 
422 South Church Street 
Charlotte, NC 28242-0001 
704/3az-8110 

Karol P .  Mack 
Senior Attorney 
Duke Power Company - PB05E 
422 South Church Street  
Charlotte, NC 28242-0001 
704n82-aio4 
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Kennedy Covington Lobdell & 

3300 NCNB Plaza 
Charlotte, NC 28280 
7041377-6000 

Hi ckman 

ATTORNEYS FOR APPELLEE 
DUKE POWER COMPANY 
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CERTIFICATE OF’ SERVICE 

T h i s  i s  to c e r t i f y  t h a t  a copy o f  t h e  B r i e f  o f  Appellee Duke Power Company 
was duly  served upon counsel and the par t ies  listed below by deposit ing a copy 
of same in the United S t a t e s  m a i l ,  f i r s t - c l a s s  postage prepaid as follows: 

William Woodward Webb, Esq. 
Sara M.-Biggers, Esq. 
Broughton, Wilkins, Webb & Jernigan,  P . A .  
P .  0. Box 2387 
Raleigh, North Carolina 27602 

M s .  Karen E. Lang 
A s s i s t a n t  Attorney General 
North Carol i n a  Department o f  Justice 
P. 0. Box 629 
Raleigh, Nor th Carolina -27602 

Len S .  Anthony, Esq. 
Carolina Power & L i g h t  Company 
P. 0 .  Box 1551 
Ra’Teigh, North Carolina 27602-1551 

M s .  Gise’le Rankin, S t a f f  A t t o r n e y  
Public S t a f f  
Nor th  Carolina Utilities Commission 
P ,  0. Box 29520 
Raleigh, North Carolina 27626-0520 

T h i s  t h e  12th day of  October,  1992. 

-754. p.m&c.4 
Karol P. Mack 
S e n i o r  Attorney 
Duke Power Company - PBOSE 
422 South Church Street 
Charlotte, NC 28242-0001 
704/382-8104 
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STATE OF NORTH CAROLINA 
UTI LIT1 ES C 0 MM I S S I 0 N 

RALEIGH 

DOCKET NO, E-7 ,  SUB 462 

BEFORE THE ffORTH CAROLINA UTILITIES COMMISSION 

I n  t h e  Matter o f  
Application of Duke Power Company for a ) ORDER GRANTING 
Certificate o f  Public Convenience and ) CERTIFICATE OF 
Necessity Pursuant t o  G.S. 5 62-110.1 ) PU8CIC CONVENIENCE 
Authorizing Construction o f  the Lincoln ) AND NECESSITY 
COflbUStiQn Turbine S t a t i o n  in Lincoln ) 
County, North Carol i n a  - 1 
HEARD I N :  Courtroom # 2 ,  L inco ln  County Courthouse, Linco ln ton ,  North 

Carolina, on September 27 and 28, 1490, and in Commission Hearing 
Room, Dobbs Building, 430 N o r t h  Salisbury Street, R a l e i g h ,  North 
Carolina 27602, on November 20 and 21, 1990 

1 

BEFORE:  Chairman William W .  Redman, Jr., Presiding, and Commissioners 
R u t h  E .  Cook, Julius A .  Wright, Robert  0. Wells, Charles H. 
Hughes, and Laurence A .  Cobb 

A P P EARAN C E S : 

FOR DUKE POWER COMPANY: 

S t e v e  C, Griff 1 t h  , J r . ,  Senior Vice Pres ident  and General 
Counsel, and W i  7 1 i am Larry Porter, Assoc ia te  General Counsel,, 
Duke Power Company, 422 South Church Street, Charlotte, Nor th  
Carol i na 28242-0001 

Myles E .  Standish, Kennedy Covington Lobdell & Hfekman, Attorneys 
a t  t a w ,  3300 NCNB P laza ,  Charlotte, North Carolina 28280 

FOR THE PUBLIC STAFF: 

Gisele Rankin, S t a f f  Attorney, and A .  W .  Turner, J r . ,  S t a f f  
Attorney, Pub1 ic Staff--North Carol i n a  U t i 1  itfes Comiss lon ,  Post  
Office Box 29520, Raleigh, North Carolina 27626-0520 
For t h e  Using and Consuming P u b l i c  

FOR THE NORTH CAROLINA DEPARTMENT OF JUSTICE: 

Karen E. Long, Assistant Attorney General, North Carolina 
Department of Justice, P o s t  O f f i c e  Box 629, Raleigh, - North 
Carol i na 27602 
for the Using and Consuming Publ ic 

0 0 1 5 1 2  



-2- 

FOR INTERVENORS GEORGE CLARK, ET AL.: 

Donne11 Van Noppen 111, Smith, Patterson,  Follin, Curtis, James, 
Harkavy & Lawrence, Attorneys at Law, Post O f f i c e  Box 27927, 
Raleigh,  N o r t h  Carolina 27611 

FOR CAROLINA UTILITY CUSTOMERS ASSOCIATION, INC.  : 

Sam J. Ervin I V ,  Byrd, Byrd, Ervln, Yhisnant, McMahon & Ervin, 
P . A . ,  Attorneys at Law, P o s t  O f f i c e  Orawer 1269, Morganton; North 
Carol i n a  28655 

BY THE COMMISSION: This  proceeding was i n s t i t u t e d  on February 2 ,  1990, by 
Duke Power Company (Duke) f l l i n g  information required under Comnission Rule RB- 
6l(b) perta in ing t o  the proposed Lincoln Combustion Turbine Station. This  f i l i n g  
was followed on July 27, 1990, by t h e  f i l i n g  o f  an apptieatlon for a c e r t i f i c a t e  
o f  pub7 ic convenience and necessity under N . C , G . S  62-110.1 t o  construct t h e  
Lincoln Combustion Turbine Station on a s i te  in Lincoln County, Nor th  C a r o l i n a .  

In t h e  application for a c e r t i f i c a t e  o f  public convenience and necessity, 
Ouke proposes t o  construct  s i x t e e n  simp1 e cycle combustion turbine u n i t s  capable 
o f  generating 1,165 MW. The s i t e  i s  located two miles west o f  towesville on an 
approx imate ly  711-acre s i t e .  The units are designed to burn natural gas and fuel 
o i l .  Two five-million ga l lon  tanks will provide long-term storage f o r  the  oil 
used to fuel t h e  turbines. There will be a natural gas pipeline connection to 
t h e  f a c i l i t y .  The s i t e  w i 7 1  also include a 9%acre storage pond nith 125 acre- 
f e e t  of useable  c a p a c i t y .  The p r o j e c t ' s  generation output  will tie I n t o  Duke's 
t r a n s m i s s i o n  g r i d  by a fold-in w i t h  the existing McGulre Longview Tie 230 KV 
line. Construction o f  the p r o j e c t  i s  scheduled to begin in October 1991. 

On July 31, 1990, a N o t i c e  o f  Intervention was f i l e d  by t h e  Attorney General 
on beha l f  o f  t h e  using and consuming public. 

On August 1, 1990, Duke f i l e d  the testimony o f  Donald H. Denton, Jr ' ,  
stating that t h e  proposed construction conformed to Ouke'r most recent  Least-Cost  
Integrated Resource Plan (LCIRP)  approved by t h i s  Comnlssion's Order dated May 
17, 1990, and stating t h a t  since the construction o f  turbines was already 
included in i t s  lCIRP, Duke d i d  not need to f i l e  an update. 

By Order o f  the Comnission dated August 8, 1990, notice o f  the application 
was required t o  be published i n  a d a i l y  newspaper o f  general circulation i n  
Lincoln County; and t h e  Commission, on i t s  own motion, ret publ ic  hearings on t h e  
application t o  comnence on September 27 and 28, 1990, a t  t h e  Lincoln County 
Courthouse,  Lipcolnton, North Caro l ina ,  and in t h e  Conmission Hearing Room, 
Ra le igh ,  North Carolina, on November 20 and 21, 1990. The Order s t a t e d  that  Duke 
would f i l e  testimony supporting i t s  application on September 7, 1990, and would 
f i l e  addjtional testimony detailing i t s  demand-side management evaluations and 
results by October 15, 1990. The Order provided t h e  opportunity f o r  i n t e r v e n t i o n  
by interested p a r t i e s .  

2 
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On September 7,  1990, Duke filed the testimony and exhib i ts  of Donald H. 
Denton, Jr .  and Richard 8, Priory. 

On September 21, 1990, Duke provided proof o f  publicatfon from the Lincoln 
Times-News and t h e  Charlotte Observer i n d i c a t i n g  that notice o f  the a p p l i c a t i o n  
had been published i n  accordance with the Commission's Order. 

On September 24,  1990, Petition for Leave t o  Intervene was f i l e d  on behalf 
of George Clark, Barbara Clark, Walter Clark, Allison Clark, Donald fisher, Mary 
Fisher, Margaret Morrison Guillett, Boyd Mclean, Jjmnie C. Oellinger, Aaron 
Broach, and Christine Broach (hereinafter referred to as t h e  Intervenors). Filed 
along w i t h  the petition to intervene was a M o t i o n  for Postponement o f  Hearings. 
The Commission issued an Order on September 26, 1990, denying the Motion for 
Postponement o f  Hearings i n s o f a r  as i t  sought t o  postpone the hearings i n  
Lincolnton on September 27 and 28, 1990. The Comission,  however, provided an 
opportunity f o r  t h e  p a r t i e s  to respond t o  Intervenors' motion for postponement 
o f  the Raleigh hearing and for an additional hea'ring i n  Lincolnton. The 
Commission allowed the  intervention o f  Intervenors at the publ ic hearing in 
Lincolnton on September 2 7 ,  1990. A number o f  public wltnesses t e s t i f i e d  in 
L i n c o l n t o n  on September 27 and 28. 

On October 2 ,  1990, t h e  Attorney General filed a M o t i o n  Jo in ing  Intervenors' 
Motion for Continuance o f  t h e  Raleigh hearing. 

On October 4 ,  1990, a P e t i t i o n  to Intervene was f i l e d  by Carolina Utility 
Customers Assoc ia t ion ,  I n c .  An Order allowing Intervention was issued by the 
.Commission on October 8, 1990. 

On October 5, 1990, Duke filed i t s  Response to the motion f o r  postponement 
o f  hearings and to t h e  request f o r  a d d i t i o n a l  opportunity to cormnent in 
L i n c o l n t o n .  

On October 10, 1990, a prehearing conference was held in Raleigh before -a 
Hear ing  Examiner. The parties were represented, and an Order was issued on 
October 17, 1990, describing procedures t o  be followed by the parties a t  the 
R a l e i g h  hearing. 

On October 17, 1990, the Commission also issued i t s  Order Denying Motion for 
Postponement o f  Hearing. The Order reaf f i rmed the fntervention o f  the 
Intervenors. The C o n m i s s i o n  recognized t h a t  publ i c  notice had already been given 
and t h a t  postponement o f  the hearing i n  Raleigh would result i n  confusion t o  the 
p u b l i c  and a waste p f  resources. The Conmission also recognized t h a t  G.S. 62-82 
p r o v i d e s  for t h e  Comnission to comnente hearing appl icatlons promptly and to make 
t t s  decisions with  reasonable dispatch. Finally, the fomnission denied the 
alternative request f o r  an additional public hearing i n  lincolnton i n  tha t  the 
Comisrion had already held t w o  publ ic  hearings i n  Lincolnton and numerous 
witnesses had t e s t i f i e d .  

Meanwhile, on October 15 ,  1996, Duke f i l e d  the testimony o f  Donald H. 
Denton, Jr . ,  regarding demand-site evaluatlons. 

3 
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Pursuant to - the  tomission's August 8, 1990 Order, a l l  parties other t h a n  
Duke were required t o  f i l e  testimony by November 5, 1990. On October 29, 1990, 
Intervenors f i l ed  a motion f o r  additional t i m e  i n  which to preflle expert 
testimony, requesting an extension o f  seven days. Duke opposed t h i s  request in 
a response filed October 31, 1990. On October 31, 1990, the Publlc S t a f f  
requested t h a t  i t  be granted a two-day extension to prefile its testimony. On 
Hovember 2, 1990, the Comnission 1 ssued Orders granting Intervenors an extension 
o f  time to and including November 13, 1990, t o  p r e f i l e  testimony, and granting , 

the Publlc Staff an extension o f  time t o  and including November 7, 1990, t o  
p r e f i l e  i t s  testimony. 

On November 7 ,  1990, t h e  Publ ic Staff f i l e d  the testimony o f  Dennis J .  
N i g h t  i ngal e "and Danny P. Evans. 

On November 13, 1990, Intervenors requested one additional day to file the 
testimony o f  Or. Doug1 as Crawford-Brown. Th is  request-was subsequently granted 
by Comission Order o f  November 21 ,  1990. On November 13, 1990, Intervenors 
filed t h e  testimony o f  Or. Robert 3. W i l l i a m s .  On November 14, 1990, t h e  
testimony o f  Dr. Douglas Crawford-Brown was f i l e d .  

The public hearing was held i n  Ra le igh  on November 20 and 21 ,  1996, A t  the 
conclusion of  the hearing, the Conmission directed the parties t o  f i l e  proposed 
orders on or before January 25,  1991. 

During the course o f  t h e  hearing, Intervenors made an o f f e r  o f  proof 
concerning c e r t a i n  confident! a1 information. The Comnission ordered t h a t  the 
o f f e r  o f  proof be submitted in a sealed envelope, and t h i s  was done by Commission 
Order of March 19, 1991. The Comiss ion  d id  not review this information i n  
reaching i t s  decision. 

On November 19, 1990, the Attorney General f i l e d  a Notice arguing that the 
c o s t  o f  t h e  proposed plant i s  currently unknown and urging the  C o m i s s i o n  to 
delay a d e c i s i o n  here in  until a reasonable showing can be made as to the cost of. 
compliance with air and water quality regulations. Duke f f l e d  a Response on 
November 30, 1990, and the Attorney General then filed a Request to Reply on 
December 12 ,  1990. These f i l i n g s  have been consideFred and are ruled on 
hereinafter. + 

Proposed orders and briefs were f i l e d  as ordered on January 25 ,  1991. 

On February 1 ,  1991, Empire Power Company filed a Petition to Intervene i n  
this  docket. On February 8, 1991, t h e  Attorney General f i l e d  a Position to the 
e f f e c t  t h a t  he does not o b j e c t  to Ernplre's Intervention. Duke f i l e d  a Response 
opposing intervention on February 12, 1991. Empire then filed a Request to Reply 
on February IS, 1991. The Comnission issued I t s  Order Denying Petition t o  
fntervene on February 20, 1991. 

The Pub1 i c  Staff filed a Motion f o r  Reconsideration or Clarification on 
February 22, 1991, asking the ComnIssion t o  e i t h e r  reconslder denial of 
intervention for Empire or "clarify i n  what docket a continuing review cf t h e  
f e a s i b i l i t y  o f  the Lincoln County CT plant  will occur,* The Attorney General 
joined t h e  Publ ic  S t a f f ' s  Mot lon  on March 4 ,  1991. By i t s  March 4 f i l i n g ,  the 
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Attorney General -a lso  requested leave to file a l a t e - f i l e d  exhibit, a February 
27, I991 letter from the A i r  Qual i ty  Section of the North Carol ina  Department a f  
Environment, Heal th ,  and Natural Resources, O f  v is ion  o f  Envlronmental Management 
(DEH) regardlng pending a i r  permit appl ica t ions  for the proposed L I n c o l n  County 
p l a n t  and existing Duke plants. Empire also moved f o r  reconsideration on Harch 4, 
1991. Duke f f led  Responses t o  the Public S t a f f ,  t h e  Attorney General, and Empire 
on March 5 and 8, 1991. Duke opposed the late-filed exhlbi t  o f fe red  by the 
Attorney General. f ina l ly ,  Empire filed a Request to Reply on March 8, 1991. 
All o f  these f i l i n g s  have been considered by the Conmtission and are ruled on 
hereinafter . 

Bared on the foregoing, the v e r i f i e d  a p p l i c a t i o n ,  t h e  testimony and e x h i b i t s  
received i n t o  evidence a t  the hearing, and the entire record i n  t h i s  proceeding, 
the  C o m i s s l o n  now makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Duke Power Company is- a corporation organized and e x i s t i n g  under the 
laws o f  the State o f  Nor th  Carolina, and i s  a p u b l i c  u t i l i t y  operating i n  North 
and South Carolina where it is engaged in the business o f  generating, 
transmitting, distributing and s e l l i n g  electric  power. 

I 

1. 

2 ,  Duke Power Company has properly made a p p l i c a t i o n  t o  t h i s  Commission for 
a C e r t i f i c a t e  o f  Public Convenience and Necessity as required prior to 
commencement o f  construction o f  new generating capac i ty  and related facilities 
at i t s  proposed Lincoln Combustion Turbine Station; a l l  r e q u i r e d  not ices have 
been gfven and the necessary p a r t i e s  were present or had the o p p o r t u n i t y  to be 
present at the p u b l i c  hearings, including members o f  the  public who desired to 
appear;  hearings were held on September 27 and 28, 1990, in Lincolnton, N o r t h  
Carolina, and on November 20 and 2 1 ,  1990, i n  Raleigh, North Carol ina;  and Duke, 
t h e  Public S t a f f ,  Attorney General, Intervenors George Clark, et  a1 ., CUCA, and 
members o f  the publ t c  presented their v i e w s  concerning the subject appl i c a l i o n .  

Based on t h e  evidence o f  future need f o r  electric power i n  the Duke 
service area, and t h e  Comnission's own independent analysis of future 
re4uirements f o r  electric service to North Carolina, made under G . S .  0 62-110.1 
and 62-2(3a) ,  and considering t h e  interchange, pool ing and purchase o f  power, use 
o f  demand-side o p t i o n s ,  including conservation, load management and e f f i c i e n c y  
programs, and o t h e r  methods for providing appropr ia te ,  reliable, efficient and 
economical e l e c t r i c  service, publ i c  convenience and necessity requires t h a t  Duke 
construct an addi t iona l  1,165 mW o f  e lec tr i c  capaci ty  for operation beginning 
as early as 1994. 

3 .  

4 .  The use o f  simple cycle Combustion turbines f o r  t h e  1,165 mU capacity 
addi t ion,  based on Duke's Least-Cost Integrated Resource Plan  as it relates to 
cost and efficiency, i s  appropr ia te .  

5 .  Construction o f  the Lincoln Combustion Turbine Stat ion i s  consistent 
w i t h  the Comnission's p l a n  for expansion o f  electric generating capacity i n  Nor th  
Carolina which includes, among other documents, the Comnission's Order Adopting 
Least Cost Integrated Resource Plans dated Hay 17, 1990. 
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6 .  Duke ut i l ized  a reasonable process t o  select the s i t e  for the 'Lincoln 
Combustion Turbine Sta t ion .  

7 ,  The proposed sSte f o r  t h e  Lincoln Combustion Turbine S t a t i o n  I s  
appropriate. 

8. The Commission f inds  the estimated construction costs  o f  the Linco ln  
Combustion Turbine Sta t ion  of $48O,523,000 t o  $517,560,000 t o  be reasonable, 
recognizing t h a t  the actual c o s t  w i l l  be dependent upon compliance wi th  
environmental regul a t i  ons, the construction schedul e, and other factors. 

9 ,  The Commission f inds  t h a t  a c e r t i f i c a t e  o f  public convenience and 
necessity for the Lincoln Combustion Turbine Station should be issued, subject 
to reporting and opportunities for further review as herein provided. 

EVIDENCE AND CONCLUSlONS FOR FINDINGS OF F k T  NOS, 1 AND 2 

The evidence f o r  these findings of fact i s  contained i n  the v e r i f i e d  
a p p l i c a t i o n ,  t h e  Commission's f i l e s  and records regarding t h i s  proceeding, t h e  
C o m m i s s i o n  Orders scheduling hear ings ,  and t he  testimony o f  wi tnesses.  These 
f ind ings  o f  f a c t  are e s s e n t i a l l y  informational, procedural  and jurisdictional i n  
nature .  

The Corrnni s s i on conducted pu b l  i e hearings in t i  ncol nton, North Carol i na, on 
September 27, 1990, during t h e  hours o f  7 p.m. t o  1 0 ~ 1 5  p . m . ,  and on 
September 28, 1990, during the hours o f  9 a.m. t o  11:15 a.m. t o  hear from members 
o f  t h e  general p u b l i c .  Lincolnton i s  12 miles f r o m  the proposed Lincoln 
Combustion Turbine Stat ion project s i t e ,  There were 16 witnesses on September 
27 and nine witnesses on September 28. Some o f  the witnesses were in favor  of 
t h e  p r o j e c t  and some opposed the project. Those i n  f a v o r  o f  the project 
recognized t h a t  there was a need for capacity, t h a t  the p l a n t  would contribute 
t o  the economy, and t h a t  Duke was a good corporate citizen. Those opposed to the 
project cited t h e  p r o j e c t ' s  effect on air qua l f ty ,  traffic, and t h e  character of 
t h e  area. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3 ,  4 ,  AND 5 

The evidence pertalning to these f indings o f  f a c t  i s  set forth i n  Duke's 
Application, Rule R8-61 f i l i n g ,  and t h e  testimony o f  Duke witness Oenton, Public 
Staff witnesses Dennis J ,  Nightingale and Danny P. Evans, and Intervenors' 
w i t n e s s  Dr. Robert B.  Uilliams. 

NEED FOR AOOfTIQNAt C A P A C I T Y  

Witness Oenton presented testimony to support t h e  a p p l i c a t i o n  for the 
c e r t i f i c a t e  to construct electric generation f a c i l i t i e s  and t o  address Duke's 
least cost  in tegra ted  resource planning. He testified t h a t  Ouke had filed t t s  
Least C o s t  Integrated Resource Plan ( L C I R P )  on A p r i l  6, 1989, and i t s  Short-term 
Action P l a n  on April 26 ,  1990. The Comission Order Adopting Least C o s t  
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Integrated Resource Plans dated May 17, 1990, approved the LCIRP presented by 
Ou ke, conc? udf ng * t h a t  the pl an should provide adequate and reasonabl e reserve 
capacity during 1990-2003* 

wi tness  f h n t o n  also t e s t i f i e d  t h a t  Oukc’s least cost plannjng process tended 
t o  show t h a t  Duke‘s near term Capacity addi t ion needs are best met by peaking 
capacity, and t h a t  the best opt ion  t o  meet the  peaking resource requirement 1s 
cornbustion turbines. Duke’s LCIRP includes as capacl ty  addit ions over 2,100 mu 
o f  new combustion turbine capaci ty  during 1994-99. He stated that  construction 
of the 1,165 mW Linco ln  Combustion Tu.rbine S t a t i o n  i s  an integral p a r t  o f  Ouke‘s 
LCIRP and 1 s  consistent  wi th  the Comnisslon’s plan  for expansion o f  electric 
generat ing capacity reflected i n  the Conmission‘s May 17, I990 Order. 

U‘rtness Denton further testified t h a t  growth i n  the serv ice  area continuer 
t o  add peak electric demand to the  Duke system. From 1974 t o  1989, the Duke 
system peak demand grew at an average annual rate o f  3.5%. The most recent  
forecast projected the 1990 sJcstem rumer peak t o  be‘-14,452 mW and an average 
annual peak growth r a t e  of 2.4% for the years 1990-2004. He t e s t i f l e d  t h a t  i n  
order t o  meet customer demand, Duke i s  bringing on line the four-unit Bad Creek 
Pumped Storage Hydroelectric project, is refurbishing u n i t s  in i t s  P1 a n t  
Modernizat ion Program, and i s  relying on load reductions expected from Duke’s 
dernand-side management program. 

Witness Denton t e s t i f i e d  that Duke’s reserve margin will be below 20% i n  the 
years 1990 through 1993. He stated that th‘ls margin should be adequate i n  the 
near term g i v e n  that  there i s  surplus capac i ty  i n  t h e  Southeast which will be 
a v a i l a b l e  on the spot market during t h a t  period. He also stated that a reserve 
m a r g i n  k ? o w  20% i s  unacceptable in the long term, He contended t h a t  the 
c a p a c i t y  from t h e  Lincoln Combustion Turbine S t a t i o n  i s  necessary to maintaln the 
minimum planning reserve margin i n  1994 and beyond. 

Ut tness Denton a1 so d iscussed Duke’s e f f o r t s  to purchase capacity from other 
sources. He s t a t e d  t h a t  Duke i s  presently finalizing an agreement on a purchase 
o f  200 mu, b u t  t h a t  t h i s  would not a f f e c t  the schedule for the Lincoln Combustion 
Turbine Station. He indicated t h a t  the approval o f  the Lincoln Combustion 
Turbine Station will help i n  future negotiations t o  purchase capacity f r o m  other 
sources by providing an approved alternative t o  such purchases. 

Witness Denton discussed Duke’s demand-side resources contained i n  the mort 
recent Short-Tern Action P l a n  filed i n  April 1990, The demand-side programs 
incorporate load reductions associated with existing programs as well a’s new 
programs. The e x i s t i n g  programs consist of interruptible type programs t h a t  are 
designed t o  be a c t i v a t e d  during c a p a c i t y  shortage situations. The interruptible 
programs target residential water heaters and air conditloners, industrial 
processes, and customer owned standby generators. In addi t ion , there are 
conservation programs which include 1 ightfng, insulation, heating, v e n t i l a t i o n ,  
and air condjtioning systems. The new programs include the promotion o f  
Residential High E f f ic iency  Heat Pumps, Comnercial Air Condittoning Load Control I 

and Standby Generators w l  t h  backfeed c a p a b i l i t y .  These programs are currently 
implemented i n  pilot project studies to V a l  i d a t e  program deslgn assumptions and 
customer acceptance. 
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Witness Oenton t e s t i f i e d  that the most recent demand-side eva luat ions  
included 54 options consistfng of existfng and new programs, addressing all 
customer and market sectors, for i n l t i a l  analysis. following the economic t e s t s  
and t h e  risk-assessment test contained i n  i t s  LCIRP process,  23 o f  the opt ions  
were selected for inclusion i n  the LCIRP. In addition, s i x  options are or will 
become p i l o t  programs. He concluded t h a t  the cumulative impact o f  the 23 demand- 
s i d e  opt ions  results in an equivalent combustion turbine capacity o f  945 mU i n  
1995 and 1,607 mW by the year 2004 as compared w i t h  the  1990 Short-Term Action 
Plan which reported 714 mW i n  1995 and 879 mW by 2004. Even w i t h  this peak load 
reduction, the analysis shows t h e  need for all 16 Lincoln combustion turbines in 
the 1994 t o  1996 period and shows that reserves during t h i s  period wil l  r ise  only 
slightly above the 20% minimum planning reserve margin. + 

Witness Evans presented t h e  Pub1 IC S t a f f ’ s  most recent independent peak load 
forecast for Duke, which projects the system summer peak to grow from 14,143 mW 
i n  I990 t o  19,729 mU i n  2005, an average annual growth rate o f  2.2X. He 
t e s t i f i e d  t h a t  the fo recast  used by Duke i n  t h i s  proceeding i s  based on 
essentially the same methodologSl as t h a t  used by the Public S t a f f .  He expressed 
some concern about t h e  way Duke models t h e  electricity price e f f e c t ,  and he 
therefore viewed Duke’s forecast w i t h  caut ion .  

Witness N i g h t i n g a l  e addressed Duke‘s most recent  demand-ride management 
(DSM) evaluations, t h e  need f o r  the Lincoln Combustion Turbines based upon both 
Ouke’s and t h e  P u b l i c  Staff’s current peak l o a d  forecasts considering the 
Commission’s minimum 20% reserve margin for planning purposes, and the Publ ic  
Staff’s p o s i t i o n  on Duke’s request for a cert i f icate  o f  pub l ic  convenience and 
necessity, 

Witness N i g h t i n g a l e  s t a t e d  t h a t  Duke should be cornended for t h e  effort put  
f o r t h  to complete its new DSM evaluations i n  time f o r  i n c l u s i o n  in t h i s  
proceed i ng . He 1 nd i cated  t h a t  the increase i n  cumul at i ve DSH capacity compared 
t o  t h e  DSM capacity contained i n  Ouke’s April 1990 Short-Term Action Plan i s  
s i g n i f i c a n t .  Witness Nightingale a l so  pointed out t h a t  t h e  Public S t a f f  was 
extremely pleased with Duke‘s leadership in the area o f  OSH. While North 
C a r o l i n a  has embraced load management and s i m i l a r  concepts for years, least cost 
In tegrated resource planning i s  now resulting i n  a broad range of new 
conseruatlon and DSH programs. Many of the OSM programs adopted by Duke are new 
to most  customers i n  t h i s  State.  

Nevertheless, wi tness  N i g h t i n g a l e  expressed reservations about Duke’s 
s t r a t e g i c  sales programs. He pointed out  t h a t  11 o f  t h e  23 demand-side programs 
were st ra teg ic  sales programs designed to increase the use of electricity during 
periods o f  low c o s t .  He recornended t h a t  a study o f  the appropriate level of 
s t r a t e g i c  sales programs be performed by Duke i n  i t s  next DSM e v a l u a t i o n  and t h a t  
the study should address the p o t e n t i a l  problems o f  strategic sa le s  programs, such 
as creating sales during peak loading periods. 

Ut tness Nightingale also recornended that Duke‘s next DSM evaluation should 
look more to demand reduction programs and conservation programs geared t o  
postpone or negate future  c a p a c i t y  additions, and specffically the combustion 
turbine a d d i t i o n s  p r o j e c t e d  f o r  1997 and 1999 and the coal f i r e d  capacity 
addi t ions  projected f o r  t h e  years 2000 and 2001. He indicated t h a t  Duke had 
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connni tted t o  increase i t s  research and development e f f o r t s  regarding demand 
roduct i on and cojlservati  on programs. 

In reviewing Duke's application, witness Nightingale comnented on t h e  7ack 
o f  nonutility generator (NUG) generation shown for the future. He testified t h a t  the Public S t a f f  be l ieves Duke should adopt a nonutllity generation goal o f  500 
mW o f  NUG capaci ty  additions by the year 2000. On cross-examination, he noted 
that any new NUG capac i ty  would have to be cost justified on the Duke system and 
t h a t  i t  is not  appropr ia te  to show NUG capacity i n  reserve margin calculations 
untfl Duke has contracts In hand for  nonutility generation, 

In response t o  witness N ight  ingal e, witness Denton t e s t i f i e d  t h a t  Duke does 
not have any objections t o  establishing a goal o f  aggressively pursuing 
nonuti 1 i ty generation. He stated t h a t  studies have been performed t o  evaluate 
the o p p o r t u n i t i e s  for install ing cost-effective nonutil i t y  generation and that  
the studies found there  is not significant generat ion a v a i l a b l e  which is-cost- 
e f f e c t i v e  on Duke's system. - - 

Witness Nightingale testified t h a t  the 20% planning margin i s  a minimum and 
t h a t  t h e  optimal reserve margin may be higher .  He testified that his review o f  
the need for the Lincoln combustion turbines, based upon both Duke's and the 
P u b l i c  S t a f f ' s  current peak load forecasts and the Comnission's minimum reserve 
margin ,  i n d i c a t e d  that a l l  o f  the Lincoln capacity w i l l  be needed by the summer 
o f  1997. He indicated t h a t  the di f fe rence  i n  t h e  Duke and t h e  Public S t a f f  
forecasts primarily influences how many units are added i n  each year between 1394 
and 1997. Based upon the i n f o r m a t i o n  known today and Duke's comitrnent t o  s t r i v e  
t o  offset  future generation a d d i t i o n s  by in tens i fy ing  i t s  DSM and nonut i 1 i ty 
generation efforts, t h e  Publ i c  S t a f f  recommended t h e  issuance o f  a certificate 
of public convenience and necessity f o r  the Lincoln combustjon turbines. 

Intervenor witness Dr. Uilliams testified that he examined Duke's and t h e  
Publ i c  S t a f f ' s  1989 and 1990 long-term forecasts o f  peak demand for electric1 ty .  
The forecasts by Ouke and the P u b l i c  S t a f f  predict an increase in the peak i n  
every year during the forecast period,  The 1990 Duke forecast, however, predicts 
higher peaks than do the others. Witness Williams concluded t h a t  Duke's 1990 
forecast i s  not the most accurate predictor o f  Ouke's peak demand i n  the forecast  
per iod .  He raised three concerns. First, he was concerned that Duke's 
forecast ing technfpues over-emphasize an abnormal year such as the high peak t h a t  
occurred i n  1989. Second, he bel ieved t h a t  Duke's ecanomic variables d i d  not 
adequately recognize current economic conditions and noted that the actual 
temperature a d j u s t e d  peak demand f o r  1990 was below both the Publ ic  S t a f f ' s  and 
D u k e ' s  forecasted peaks. Third,  he was concerned about Duke's use of  three 
s e p a r a t e  var iables  reflecting t h e  real p r i c e  o f  electricity and Duke's f o r e c a s t  
t h a t  the real p r i c e  o f  e l e c t r i c i t y  would decline during t h e  forecast period. 

In response to witness Uill i a m s '  first concern, wi tness  Oenton t e s t i f i e d  
that the J a n u a r y  1990 Duke f o r e c a s t  reflected an unanticipated growth in the 
industrial base and the earlier opening of schools i n  North Carolina. He s t a t e d  
t h a t  one o f  every three years, t h e  peak system demand will occur after the 
schools open. He noted t h a t  t h e  1989 peak occurred i n  late A u g u s t .  Duke used 
1988, not 1989, as the  base year f o r  the 1990 forecast because o f  the unusual 
growth i n  1989. 
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In response - t o  witness W i l l i a m s '  second concern, witness Denton t e s t i f i e d  
that t h e  1990 temperature adjusted peak was 14,058 mW as compared to the 1998 
Duke forecasted peak of 14,452 mW. He t e s t i f i e d  further that a d e v i a t i o n  from 
the forecast In arty one year i s  not unusual and not n e c e s s a r i l y  an indication 
t h a t  the forecast  i s  incorrect .  He s t a t e d  that a forecast I s  based on averages 
and that the forecast i s  a 15-year forecast o f  average economic conditions under 
probable weather condit ions.  

In response to witness Will lams' third concern about Duke's use o f  three 
separate v a r i a b l e s  on the r e a l  prtce o f  e l e c t r i c i t y ,  witness Denton t e s t i f i e d  
t h a t  two o f  these three v a r i a b l e s  were zeroed out of the forecast which had the 
result o f  reducing the 1994 peak forecast by approximately 500 mu. He a l so  
testified that the real pr ice  of e l e c t r i c i t y  has declined since 1987. 

Witness Williams testified that Duke had not included nonutility generating 
c a p a c i t y  in i t s  L inco ln  combustion turbine eva luat ion .  tie testified t h a t  Duke 
i s  currently exp lor ing  purchases for the 1490's o f  500 i W  of peaking-type serv ice  
a v a i l a b l e  for purchase f rom 1993 to 1997 and 80-250 mW which may be a v a i l a b l e  f o r  
purchase from 1995 to 1999. He noted that these resources were n o t  jncluded in 
Duke's plans for capacity additions. He concluded t h a t  i f  the additional 
nonut i  1 I t y  generation and purchase power opportunities are added into t h e  Public 
S t a f f ' s  evaluation o f  t h e  need for t h e  L i n c o l n  Combustion Turbines, reasonable 
reserve margins are  pred ic ted  wi thout  addition of the Lincoln Combustion 
Turbines.  On cross-examinat ion,  he acknowledged t h a t  NUG c a p a c i t y  should not be 
included as a v a i l a b l e  i f  i t  was not firm capac i ty .  

The Comission concludes t h a t  t h e  need f o r  near term peaking capacity i s  a 
p a r t  o f  Duke's L e a s t - C o s t  Integrated Resncrce Plan as approved in 1990. The 
proposed 1,165 mW Lincoln Combustion Turbine S t a t i o n  i s  intended to f i l l  t h e  need 
for near term peaking capacity. 

Among t h e  fears expressed by some p a r t i e s  t o  the preceding was the view t h a t  
Duke's real price o f  electricity may increase over  the next few years rather than 
decrease or remain stable  as pro jec ted  by Duke. Such fears are bared a t  least 
partially on Duke's ability to  o b t a i n  annual rate increases through the fuel 
adjustment mechanism and the experience modification fac tor  (EMF) procedure 
permltted by G . S .  5 62-133.2,  and on the potential for general rate increaser i n  
response t o  t h e  impending comercial operation o f  the Bad Creek pumped storage 
s t a t i o n  and perhaps other generating sta t ions .  I f  such real price o f  electricity 
does increase, the price elasticity impact o f  such increase may lower t h e  rate 
o f  growth o f  Duke's peak l o a d s .  

Furthennore, the u n c e r t a i n t i e s  surrounding the American economy at t h e  
present time preclude any easy assumption that the current economic downturn w i l l  
be short l i v e d .  There are f e a r s  among some o f  the p a r t i e s  t h a t  Duke's load 
forecast does not adequately account for t h e  p o s s i b i l i t y  o f  a significant 
economic downturn fn  the near future. These fears are heightened for some by the 
f a c t  t h a t  Duke's actual 1990 sumner peak was s i g n i f i c a n t l y  below t h e  level 
projected i n  Duke's 1990 forecast, and t h a t  an abnormally high peak t n  1989 may 
have unduly Influenced the forecast. 
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Duke Indjcqted t h a t  i t  had little reason to believe t h a t  acceptable 
purchased power or NUG generation would be ava i lab le  at reasonable prices. 
However, both witness Nlghtfngale and D r .  Y i  11 iarns contended t h a t  Duke could 
obtain a greater amount o f  purchased power or NUG generation than was reflected 
i n  i t s  1990 f o r e c a s t .  The projected availability o f  purchased power o r  NUG 
generation hinges primarily on the level o f  cer ta inty  t h a t  such capacity will be 
f i r m  capacity.  

After analyzing a l l  of the evfdence, the Comnission concludes t h a t  the 
Lincoln Combustion Turbine S t a t i o n  will be needed to prov ide  generating capacjty 
for Duke's North Carolina retail  ratepayers at l e a s t  by t h e  l a te  1990's and very 
possibly as early as 1994. In view o f  the uncerta int tes  surrounding t h e  
forecasted rate o f  load growth and the l e v e l  o f  contribution t o  Duke's system 
from purchased power and NUG generation, the Comnission anticipates t h a t  the 
commercfal opera t ion  date o f  each individual combustion turbine uni t  contemplated 
f o r  installation at the Linco ln  Combustion Turbine S t a t i o n  wil l  be timed i n  such 
a manner as t o  mainta in  Duke's system reserve margins as close a s  reasonably 
possible t o  t h e  20% minimum standard adopted by the Comissian. However, the 
timing o f  each individual CT u n i t  m u s t  also be consistent w i t h  c o s t  e f fec t iveness  
and other considerations contained i n  Duke's approved least c o s t  i n t e g r a t e d  
resource p l  an,  

PUKE AGREEMENT RE: OSM AND NUG 

The Public  S t a f f  pointed out t o  t h e  Conmission that I t  had reached an 
agreement wi th  Duke shortly before the hearing i n  t h i s  proceeding. The Pub?ic 
Staff agreed not t o  contest t h e  C e r t i f i c a t e  o f  Publ ic  Convenience and Necessity 
for  the Lincoln Combustion Turbine Station and Duke agreed to strengthen its 
efforts i n  t h e  demand side management (OSM) and NUG generation areas. 

The Publ ic  S t a f f  analyzed Duke's efforts t o  meet i t s  needs with  DSM and NUG 
generation and was greatly s a t i s f i e d  w i t h  Duke's DSM e f f o r t s .  The P u b l i c  S t a f f  
was especially pleased with Duke's leadership i n  the DSM area. I t  c i t e d  the 
increases in cumulative DSH capac i ty  over those shown i n  Duke's 1990 short-term- 
action plan ,  and increased spending proposed by Duke f o r  DSM programs. Many of 
Duke's DSM programs are new to customers i n  this state .  

The Publ ic  S t a f f  and Duke reached agreement on two DSM policies: first, 
that  Duke will  move toward more balanced spending between load management and 
conservation programs; and second, t h a t  Duke will move toward a reduct ion i n  the  
number o f  "strategic sales* programs and re1 ated spending. 

Duke acknowledged t h a t  more o f  i t s  new spending on I3SM programs i s  on load 
management than on conservation programs. Duke agreed t o  concentrate more of  its 
research on cost e f f e c t i v e  conservation programs. I t  also  agreed w i t h  the Public 
S t a f f  t h a t  future DSM programs should aim towards f o r e s t a l l i n g  construct ion o f  
future generating p l a n t s .  

The Public S t a f f  was troubled by the number o f  "strategic sales" programs 
and t h e  amount of spending on them. Duke assured the P u b l i c  S t a f f  t h a t ,  as 
future generat ing p l a n t s  draw closer, i t s  l e a s t  cost i n t e g r a t e d  resource planning 
(LCIRP) process will r e j e c t  an increasing number o f  the strategic sales programs. 
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The Public Staf f -advised t h a t  i t  was satisfied that  Duke's LCIRP process w i l l  
work as Duke has indicated. However, i t  indicated t h a t  i f  future LCIRP f i l i n g s  
d i d  not show reductions i n  t h e  s t r a t e g i c  sales programs, i t  reserves the r i g h t  
to request-a review o f  the process. 

The Public S t a f f  i s  not as s a t i s f i e d  w i t h  Duke's efforts t o  encourage HUGS. 
To assure NUGs t h a t  Duke i s  serious about its in terest  i n  NUG development, the 
Publ ic S t a f f  recommended t h a t  Duke adopt a reasonable goa l ,  such as 500 mW o f  NUG 
additions'by the year 21100. The Publ fc  S t a f f  pointed out that Duke has already 
achieved over  122 mW o f  i t s  o r i g i n a l  goal o f  127 mU o f  NUGs by the year 2001. 
I t  contends t h a t  since Duke has set specific megawatt goals i n  the past, it 
should be able t o  s e t  such goals for  future additions. 

Duke did n o t  agree to s e t  a s p e c i f i c  megawatt goal f o r  NUG additions, but 
agreed to strengthen i t s  NUG program. I t  has deslgnated a central contact person 
to handle HUG lnqulries, and i t  has set a goal o f  aggressively pursuing NUGs as 
a part o f  i t s  LCIRP.  

The Commission i s  o f  t h e  op in ion  that t h e  agreement between the Publ ic  S t a f f  
and Duke regarding DSM and NUG programs should be adopted herein.  Duke's 
expansion of OSM programs and spending ref lect  a s t rong  comnitment t o  making i t s  
L C I R P  work. 

I 

- 

The Comission i s  further o f  the opinion t h a t  this proceeding i s  not the 
appropriate forum for sett ing a s p e c i f i c  megawatt goal for NUG additions. 
Although NUG addftions were discussed here in  and were a consideration i n  the 
determinations made here in ,  further df scussion i s  needed before a spec4 f i c  
megawatt goal i s  established for NUG additfons. New NUG adArtions w i l l  be 
c lose ly  monitored i n  future LCIRP filings and particularly in future generic 
hearings on the LCIRP process. Dlscussion o f  s p e c i f i c  megawatt goals for NUG 
additions would be more appropriate w f  t h i  n such LCIRP process. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

The evidence for thio f inding is found i n  the testimony o f  Duke witness 
Priory and the Intervenor's witness Crawford-Brown. 

Witness Priory's Exhibl t RBP-1 shows tha t  Duke conducted a comprehenslve 
s i t i n g  study t o  i d e n t i f y  potential locations for a combustion turbine facility 
on the Duke system. The study evaluated var ious  s i t e - s p e c i f i c  c o s t s  and 
environmental impacts  t o  arrive a t  an appropriate s i t e .  The methodology used was 
a screening approach s t a r t i n g  w i t h  the Duke service area. Coarse screening 
criteria were developed t o  determine exclusion areas and preferred areas. The 
coarse screening criteria are listed below: 

Proximity t o  load center 

. . Primary location i n  northeast part o f  t h e  service area; 
Secondary location i n  the central t o  southwest par t  o f  t h e  
serv ice  area.  
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Water Avai 1 abi 1 ty 

+ . 
Permi t t  i ng 

Adequate water storage and source o f  recharge water ;  
Location near 1 arge streams,  r i v e r s ,  and reservoirs preferred. 

. 
Land Ownersh i p 

No existing air o r  water quality constraints. 

. 
Pipe?  ine 

Use of Duke Power properties where possible. '  

. 
Transmission System - 

Location within 15 m i l e s  o f  natural gas pipeline i f  possible. - 

. Proximity t o  500, 230, or 110 KV lines. 

Railroad 

. Proximity t o  carrier lines. 

Popul a t  i on 

. Oensi ty exclusion 1 i m i  t o f  400 persons per square m i l e .  

PSD Class I Area 

. A 10-kilometer b u f f e r  zone for a l l  Prevention o f  Significant 
Deterioration (PSD) Class I areas. 

Land Use 

. Land use was reviewed t o  locate acceptable and unacceptable 
s i t e s  near lakes i n  Duke's serv ice  area. 

Ten potential siting zones were identified from the  coarse screening criteria. 
W i t h i n  these zones, 53 preliminary s i t e s  were identified. 
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Twenty-seven of the 53 sites were studied in detafl. Fine screening 
criteria were applied t o  the s i t e s  for development o f  s i t e - s p e c i f i c  c o s t s  and 
e v a l u a t i o n  of environmental concerns. The fine screening eri teria are 1 i sted 
bel ow: 

COST CONSIDERATIONS 

Construction C o s t s  

Earthwork 
Rai  1 road 
Gas P i p e l i n e  
Bulldings 
Switchyard 
Tanks 
Water supply 
Engfneering 
Support 

Transmission L ine  C o s t s  

Construction . Re1 I a b i l  i t y  

Land Acquisition C o s t s  

ENVIRONMENTAL CONSIDERATIONS 

A i r  Qual i t y  

National Ambient Air Qual 1 t y  Standards (NAAQS) 
Existing Air Qua l i ty  

Addi t i  onal Considerations 

Endangered species . Aquatic recreat ion 
. Terrestrial recreat 1 on 

Water shortage area . Water quality 

A f t e r  applicatlon o f  the f i n e  screentng criteria,  s i x  sites i n  North 
C a r o l h a  ( inc luding the L i n c o l n  County site) and one s i t e  i n  South Carolina were 
selected for detailed evaluat ion.  Two North Carolina s i t e s  were located i n  Rowan 
County and one each was located in Davidson, Rockingham and Stokes Counties. The 
South Carolina s i t e  was located i n  York County. These other s i tes  were rejected 
based on site- speci f i e  costs and/or environmental impacts. 

An area i n  Lincoln County was ident i f ied  as the best s i t e  area. Witness 
Priory testified t h a t  the s i t e  i s  well sulted when considerfng environmental 
aspects, c o s t s ,  and f u e l  and transmission access. The speci f ic  s i t e  ultimately 
purchased w a s  included i n  the Lincoln County area i d e n t i f i e d  i n  the si t ing study. 
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Although the s i t e  was not  t h e  f f r s t  property with in  the Lincoln County area 
pursued by Duke, the s i t e  embodies all  the characteristics which made the area 
a t t r a c t i v e .  Witness Priory stated t h a t  Duke's siting miethodology focused on 
areas ins tead  o f  specific parcels o f  property because it Is d i f f i c u l t  to i d e n t i f y  
property lines and willing sel lers  during the siting process. He t e s t i f i e d  that 
o f  the seven final s i t e s ,  the Linco ln  County s i t e  was chosen p r i m a r i l y  because 
of c o s t .  The incremental cost t o  develop the L inco ln  County s i t e  was $7.163 
million; the incremental cost  o f  the York County s i t e ,  which was also rerfously 
considered, was $22.023 mill ion.  

Witness Priory acknowledged tha t  Duke had expressed a preference for a s i t e  
near large bodies of water i n  i t s  coarse screening criterla because Duke was 
considering a number o f  technologfes a t  t h a t  time, but tha t  this c r i t e r i o n  was 
not important with  respect to simple cycle combustion turbines. 

Witness Crawford-Brown t e s t i f i e d  on behalf o f  the Intervenors. He t e s t i f i e d  
t h a t  Duke excluded areas w i t h  existtng air quality problems i n  i t s  sitfng 
process. Among the areas exct'uded were Hecklenburg County, because o f  carbon 
monoxide and ozone problems,  and Gaston County, because o f  particulate problems. 
Duke a l so  excluded areas within t e n  miles o f  i t s  Allen, Marshall and Cliffside 
generating plants  because o f  concern w i t h  sulfur d i o x i d e  emissions at those 
p l a n t s  a s  es t imated  by Duke Power i n  a modeling study. Duke d i d  not ,  however, 
exclude an area around its Riverbend p l a n t ,  which i s  only s i x  miles f r o m  the 
L i n c o l n  Combustion Turbine s i t e .  Witness Crawford-Brown concluded that Duke's 
d e c i s i o n  no t  t o  exclude a I O - m i t e  area surrounding t h e  Riverbend p l a n t  was not 
just i f iable .  Such an exclusion would e l i m i n a t e  the proposed Linco ln  County s i t e  
f r o m  consideration, I n  addit ion,  he predfcted that prevail fng wind d i rect ions 
will transport e m i s s i o n s  f rom the Marshall and Allen p lants  toward the Lincoln  
Combustion Turbine S t a t i o n  s i t e  and that  i f  the exclusions areas around those 
p l a n t s  were adjusted t o  reflect t r a n s p o r t  p a t t e r n s  and p r e v a i l i n g  winds, the 
exclusion area around the Marshall p l a n t  would exclude the  Lincoln Combustion 
Turbine S t a t i o n  s i t e .  

In response to cross-examination, Dr. Crawford-Brown t e s t i f i e d  that he was 
no t  q u a l i f i e d  to talk about economic f a c t o r s  resul t ing from the Clean Air Act,  
ana he acknowledged that  "the manner i n  which the Clean Alr Act  wlll be 
administered i n  Nor th  Carolina i s  not established." He also t e s t i f i e d  that the 
Clean Air Act will be a "considerat ion f o r  the entire range o f  f a c i l i t i e s  which 
Duke Power operates," and t h a t  Duke could "leave the LCTS entirely as i t  i s  and 
simply reduce emissfons f r o m  some other f a c i l i t y . "  He concluded t h a t  "there i s  
a good p o s s i b i l i t y  t h a t  the Clear Air Act would have no impact whatsoever on 
LCTS" and would not predict t h e  probability o f  any act ion resulting from the 
Clear A i r  Act .  

W t t h  respect t o  these matters, Duke witness Pr iory  t e s t i f i e d  that the three 
e x c l u s i o n  areas around Harshall, A l l e n ,  and Cliffside were chosen because the 
e x i s t i n g  emissions t n  those areas were close to nat ional  ambient a i r  qual i ty  
standards based on Duke's modeling results i n  1980. An analysis was performed 
t o  see how close a new source could be located to the e x i s t i n g  p l a n t s  without 
a f f e c t i n g  air quality at the  existing p l a n t s .  It was determined that combustion 
turbine emissions outr ide a t e n - m i l e  radius from the new source would not cause 
a s i g n i f i c a n t  impact on the air quality i n  the v i c i n i t y  o f  the ex ist ing plants ,  
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The location of the s i t e  was not  known a t  the t ime Duke established the'eoarse 
screening criteria, and a ten-mile circular exclusion area was determined t o  be 
sufficient. The exclusion area was used to assure that the new source would not 
cause t h e  e x i s t i n g  p l a n t s  t o  exceed t h e  national  ambient air quality standard. 
With respect  t o  Duke's failure t o  draw an exclusion area around Riverbend, 
wi tness  P r i o r y  t e s t i f i e d  t h a t  a 1980 study, E x h i b i t  DCB-2, was used t o  draw the 
exclusion areas. The study shows maximum concentrations o f  sulfur dioxide for 
each plant based on 3 - b ~  averages and 2 4 - h O w  averages. Exhibi t  DCB-2 shows 
maximum 3-hour concentrat ions o f  sulfur dioxide a t  Marshall as 1134 micrograms 
per cubic meter, Allen as 1301 micrograms per  cubic meter, Cliffside as I542 
micrograms per cubic meter, and Riverbend as 1022 micrograms per cubic meter, 
The National Ambient A i r  Q u a l i t y  Standard for the maximum 3-hour concentrat ion 
of sutf&- d i o x i d e  is 1300 micrograms per cubfc meter. Based on t h i s  data, 
witness Priory s t a t e d  t h a t  Duke elected t o  exclude areas around Marshall, Allen, 
and C 1  i f f s i d e .  The Riverbend maximum 3-hour concentration was lower than those 
a t  Marshall, Al len,  and Cliffisde. The Riverbend maximum 24-hour concentration 
was higher than a t  Marshall. - However, Pr iory  testlfied that Duke was not 
concerned w i t h  24-hour concentrations in s i t i n g  t he  Lincoln Combustion Turbine 
Stat ions because the Lincoln Combustion Turbine S t a t i o n  will be a peaking station 
and i s  not expected t o  run for l o n g  per iods o f  time. 

The Conmission has held t h a t  a complainant challenging the s i t i n g  o f  an 
e lectr ic  transmission l i n e  must show t h a t  the u t i l i t y ' s  r i te  selection was 

Duke Power C o m ~ a n v 7 8  Rgoort  o f  NCUC Orders and Oec i s i o n s  186(1988);Kirkmaqv. 
Duke Power Cornpaw, 64 Reoort o f  NCUC Urdem and Decis ions 89 (1974). Thesewere 
complaint cases, and the burden o f  proof was on the Complainant, The present 
docket i s  a eertiflcate proceeding pursuant to G. S. 62-110.1 and t h e  burden o f  
proof  i s  on the utility. G.S. 62-110.1 provides t h a t  a u t i l i t y  must ob ta in  a 
c e r t i f i c a t e  t h a t  publ ic  convenience and necessity requires, or w i l l  require, 
construction o f  a new generating f a c i l i t y .  The s t a t u t e  s e t s  forth no speci f ic  
requirements as t o  t h e  s i t i n g  process of new generating fact 1 I t i e s .  The purpose 
of t h e  s t a t u t e  i s  t o  prevent cost ly  overbui lding o f  generating facilities, and 
environmental concerns are generally l e f t  t o  other regulatory  agencies. 
S t a t e  ex re l .  U t i l i t i e s  Co m i s s i o n  v .  HiQh Rock Lake Association, 37 N.C. App. 
138, 245 S.E.2d 787, ~ e r t ~  de n i e d ,  295 N.C.  646, 248 S.E.2d 257 (1978). Though 
"no t  a t  the heart o f  the regulatory process" under G.S. 62-110.1, the Comnissian 
recognizes t h a t  environmental concerns a r e  re levant  t o  the extent they a f f e c t  t h e  
c o s t  and efficiency of a proposed generating f a c i l i t y .  u. The Conmission a lso  
recognizes i t s  responsibility under the S t a t e  Enviromental Poljcy Act  and 
specifically under G . S .  6 2 - 2 ( 5 )  " t o  encourage and provide harmony between pub1 i c  
utilities, t h e i r  users and the environment." The Conmission has considered a l l  
o f  the siting and envtromental concerns ra ised  by the evidence. The Conmission 
concludes t h a t  Duke has the burden o f  proof to show that its siting process was 
reasonable and that the s i t e  proposed for t h e  new generating facility i s  an 
a p p r o p r i a t e  one. 

arbitrary and unreasonable in order  to prevail, Ewvnn V a l l e y .  I nc. v .  

Based on the evidence presented, the Comnission concludes t h a t  Duke has 
conducted a thorough and reasonable s i t i n g  process. Duke appl fed coarse 
screening c r i t e r i a  to determine exclusion areas where i t  would be difficult t o  
p lace  a p l a n t  and preferred areas which would tend to lower the c o s t  o f  the 
p l a n t  I Duke then applied, fine screening cr i ter ia  t o  determine site-speclflc 
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costs and environmental concerns. Duke selected t h e  Lincoln County s i t e  based 
on the siting c r i t e r i a  which include casts considerations. 

Intervenors ’ w f  tness Crawford-Brown raised several concerns with the s f t i  ng 
process. F i r s t ,  he contended that Duke should have drawn an exclusion area around 
Duke‘s Riverbend p l a n t  which would have eliminated the  Lincoln County s i t e .  The 
primary basis for  t h i s  contention is  the fac t  t h a t  Riverbend’s 24-hour sulphur 
dioxide  concentrat ions are above those at Duke’s Harshall plant  around which Duke 
drew an exc lus ion  area. Duke’s evidence tended to show t h a t  it was not concerned 
with the 24-hour concentrations because the 1Sncoln County facility w i l l  be a 
peaking s t a t i o n  and will not run f o r  long periods o f  time. Witness Priory sta ted  
that the exclusion areas were based upon three-hour concentrations, and the 
Commission notes t h a t  the Riverbend three-hour emissions are below those at 
Marshall. Witness Crawford-Brown also contended t h a t  Duke’s c i rcu lar  exclusion 
area around Marshall should have been drawn t o  reflect the p r e v a i l i n g  wind 
directfons t o  insure that emissions f r o m  the Marshal l  station would not  a f f e c t  
the  combustion t u r b i n e  s i t e .  However, witness Priory-tertiffed that the purpose 
o f  the exclusion area was n o t  t o  p r o t e c t  the combustion tu rb ine  s i t e  but t o  
p r o t e c t  a i r  q u a l i t y  levels at Duke‘s e x i s t i n g  p l a n t  s i t e s .  The Conmission 
concludes that Duke’s e x c l u s i o n  areas were drawn i n  a reasonable manner. 

Witness Crawford-Brown’s o t h e r  major concern with the s i t i n g  process was the 
e f f e c t  of  the  new Clean Air Act .  The Conmission notes t h a t  this Act became law 
well a f t e r  t h e  site selection process was completed. Furthermore, the witness 
s t a t e d  t h a t  i t  will be a long  t ime  before  the implications o f  t h e  Act can be 
assessed and t h a t  t h e  Act may have no impact whatsoever on the Lincoln County 
s i t e .  The Conmission is  concerned w i t h  the e f f e c t  o f  air quality regulations on 
t h e  s i t e ,  a s  discussed later i n  t h i s  Order. Subject t o  tha t  discussion,  t h e  
Commission f i n d s  from t h e  evidence that Duke’s s i t e  selection process was 
reasonable,  

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 7 

The evidence for t h i s  finding of f a c t  i s  found in the testimony o f  Duke 
witness Priory, Intervenors‘ wi tness Crawford-Brown, and the pub1 i c  witnesses. 

Turning t o  the appropriateness o f  the s i t e  chosen, the evidence tends t o  
show t h a t  t h e  p r o j e c t  s i t e  i s  located In Lincoln County on State Road (SR} 1511, 
approximately two m i l e s  west o f  Lowesville. The site i s  adjacent t o  a large, 
act ive comnercial quarry. Other cornunit ies surrounding the project include 
Lincolnton (12  mi les west), Gastonia  (14 miles southwest), Charlotte (18. mi les  
southeast), and Davidson ( I t  m i l e s  northeast) .  Lake Norman and the Catawba R f v e r  
are three m f l e s  east o f  the p r o j e c t .  The project  s i t e  borders or includes 
p o r t i o n s  o f  Anderson Creek and K i l l i a n  Creek. Fotney Creek i s  nearby. The 
p r o j e c t  s i t e  cqns is ts  o f  approximately 711 acres. Approximately 50% o f  the s i t e  
i s  agricultural fields planted w i t h  pine seedlings; and the reminder i s  second- 
growth hardwoods, pines o r  mixed pine/hardwood stands. Access t o  the p r o j e c t  
s i t e  i s  by SR 1511, which connects N.C. Hfghways 16 and 73. This road will 
provide access for  all work force and m a t e r i a l  deliveries during construction as 
well a s  f o r  plant s t a f f ,  material deliveries, and fue l  oil shipments during 
operat  ion,  
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Mi tness Priory t e s t i f i e d  that comprehensive studies were performed to 
evaluate the e x i s t i n g  environmental conditions and the environmental impacts o f  
construct ion and operation o f  the Lincoln Combustion Turbine Station. Studies 
included measurements of the chemical and physical character is t ics  of Ki 1 1  i an, 
Forney and Anderson Creeks, Aquatic macroinvertebrates and f i s h  were s m p l  ed and 
identified f r o m  the creeks. The samples were typical o f  Piedmont streams 
impacted by agricultural and moderate r e s i d e n t i  a1 development I T e r r e s t r i a l  flora 
and fauna were also surveyed. No rare or endangered plant or  animal species or 
habitat for such species was found to occur on the s i t e .  The e x i s t i n g  air 
quality was evaluated based on information from ambient air monitoring performed 
by t h e  S t a t e  Division of Environmental Management. Witness Priory concluded that 
t h e  e x i s t i n g  ambient air quality at t h e  project site i s  well below N a t i o n a l  
Ambient Air Qual i ty Standards. 

Witness Priory stated that the environmental ef fects  o f  site construct ion 
w i  1 1  be minimal . With respect to water qual i t y  o f  streams bordering t h e  s i t e ,  
some temporary e f f e c t s  due t o  sediment from erosion during grading activities are 
expected.  These e f f e c t s  will -be minimized by t h e  Sedimentation and Erosion 
Control P l a n ,  which will  inc lude an undisturbed vegetation buffer between the 
construction site and t h e  st reams.  Impacts o f  sfltation on aquat ic 
m a c r o i n v e r t e b r a t e s  and f i s h  will be minimized by erosion control measures. 
T e r r e s t r l  a1 impact w i l l  cons1 s t  o f  the permanent clearing o f  approximately 100 
acres o f  mixed hardwoods, pines,  shrub, and pasture land. The e f f e c t  on wildlife 
on the s i t e  will be t h e  l o s s  o f  some upland game h a b i t a t .  Ef fect  on wildlife 
o u t s i d e  t h e  100 acre area o f  imnediate construction will be minimal and 
temporary. A i r  quality impacts during Construction should be minimal and will 
be i n  accordance with permits issued by appropriate state agencies. 

Witness Priory test 1 f ied t h a t  the environmental impact o f  p r o j e c t  operation 
i s  a l s o  expected t o  be m i n i m a l .  Water quality in K i l l i a n  Creek will be affected 
i n  two ways: s t r e a m  flow will be reduced due to the withdrawal o f  water for 
project use and stream chemistry w i l l  be affected due t o  project wastewater 
discharges. Stream f low reduction will be minimized by use o f  a water storage 
pond and by 1 i m i  t i n g  withdrawals to periods o f  ample stream f low.  Wastewater 
discharges to Killian Creek will meet the requirements o f  the Nat iona l  Pollutant 
Discharge Elimination System (NPDES) permit. He further t e s t i f i e d  that e f f e c t s  
o f  operation on aquat ic  macroinvertebrates and f i s h  will  be minimized by t h e  use 
o f  the water storage pond and by the low withdrawal velocities at t h e  Killian 
Creek i n t a k e  structure. Projected sound contours during operation of t h e  plant 
were developed from manufacturer's specfffcations to estimate sound levels a t  
various distances from t h e  p l a n t .  It i s  expected that t h e  sound will not 
adversely impact the surrounding comuni ty .  M i  tness Priory a1 so testified that 
d e t a i l e d  evaluations o f  the a i r  quality impacts  had been performed i n  support o f  
t h e  a i r  quality Prevention o f  Significant Deterioration (POS) permit and t h a t  
modeled concentrat ions  are we1 1 bel ow ambient a i r  qual i ty standards. He 
t e s t i f i e d  that emissions will meet the requirements of the permit and will have 
m i n i m a l  impact  on existing air quality. 

Y i  tness Crawford-Brown questioned the re1 i a b i  1 i ty of sulfur diox ide  
measurements obtained at the Iron Station monitor as a bas is  for estimating t h e  
su l fur  dioxlde ambient level at t h e  Lincoln Combustion Turbine S t a t i o n  site. He 
testified that a monitor c loser  to the Lincoln Combustion Turbine S t a t i o n  might  
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show a larger ef fec t  f rom emissions a t  Duke's e x i s t i n g  p l a n t  and might cause 
standards t o  be exceeded. Witness Crawford-Brown a7 so t e s t i f i e d  about concerns 
w i t h  a i r  quality under expected changes required by the new Clean Air A c t .  The 
L i n c o l n  County s i t e  i s  i n  a panhandle of land surrounded on three sides by areas 
o f  concern w i t h  air qua l i ty .  Witness Crawford-Brown testified that the new Clean 
Air Act may result i n  new monitoring i n  t h e  Charlotte area which may place t h a t  
area in the "serious" air  quality category. Such a category would require 
reduct ion i n  sulfur dioxide emissions and may result i n  closer scrutiny of new 
sulfur diox ide  and nitrogen oxide emissions in the surrounding area. He conceded 
t h a t  reductions might be accomplished through the anticipated system o f  
allotments, and on cross examination he conceded that the manner in which the 
Clean Air Act  will be administered in North Carolina has not been established 
yet .  

Du 
S t a t i o n  
sources 
i n  emis 

ke witness Priory explained t h a t  the purpose o f  using data from the Iron 
monitor in the modeling was t o  capture the ambfent a i r  quality absent any 
. All e x i s t i n g  sources were then. modeled i n  the analysis. T h i s  results 
sions from Marshall, Alten, and Riverbend being modeled i n t o  the study. 

I n  fact, t o  the extent  t h a t  e m i s s i o n s  from Marshall, A l l e n ,  and Riverbend are 
already included in the ambient air  quality at Iron S t a t i o n ,  there i s  some double 
counting o f  these emissions. 

V a r i o u s  publ i c  wi tnesses  a l so  testified concerning the s i t e .  The proposed 
s i t e  i s  now in a q u i e t ,  rural area. Construction and operation o f  t h e  proposed 
p l a n t  will cause a s u b s t a n t i a l  increase i n  no ise  and traffic. Witnesses 
expressed particular concern about t r a f f i c  since fuel o i l  will be del ivered by 
tanker truck on a narrow, t w o - l a n e ,  winding rural road. The same road c a r r i e s  
school buses for the three nearby public schools. Various witnesses testified 
to t h e  d e t e r i o r a t i o n  o f  the q u a l i t y  of life in the area and to the loss o f  other,  
more d e s i r a b l e  development i n  the area. 

The Commission concludes that Duke has carried its burden o f  proof  as t o  the 
appropr iateness o f  the s i t e  o f  t h i s  f a c i l i t y .  Duke has located a s i t e  which Is 
l ess  t h a n  a mile f r o m  a gas transmission l i n e ,  has an adequate existing 
transmission l i n e ,  and has  an adequate water supply. Duke d id  n o t  dlsplace any 
homeowners i n  obtaining t h i s  s i t e ,  and the s i t e  has substantial  acreage so as t o  
p r o v i d e  a large b u f f e r  area separa t ing  the p l a n t  from adjacent property owners. 
T h e  Commission i s  mindful o f  the concerns addressed by the Intervenors and by the 
publ i c  w i t n e s s e s .  The t r a f f i c  concerns expressed were largely premised on the 
facility's running 24 hours a day w i t h  no oil in the storage tanks, a scenario 
which i s  highly unlikely. The Comnission i s  also cognizant o f  the public 
witnesses '  testimony on the history o f  the s i t e ,  which once included the home 
where Stonewall Jackson was married. T h i s  home was torn down p r i o r  t o  Duke's 
purchase o f  the proper ty ,  and Duke has conducted comprehensive studies o f  the 
s i t e  t o  ensure t h a t  there are no significant historical or archaeological s i t e s .  
The Conmission also notes that the rite i s  adjacent t o  an act ive  quarry. 
Construction and opera t ion  o f  the f a c i l t t y  will undoubtedly have some effects on 
the surrounding area; however, this i s  inevitable wherever the facility i s  
located. Prlmarily, concerns as to water and air quality are the responsibilfty 
o f  other agencies, and the Comnission will condition the e e r t f f i c a t e  granted 
herein upon Duke's compl 1 ance with appl icabl e environmental permits. The ef fec t  
t h a t  compliance with environmental permits will have on t h e  cost o f  locating the 
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facility a t  this. specific s i t e  i s  considered h e r e i n a f t e r .  Subject  t o  that 
discussion, the Conmission concludes t h a t  t h e  proposed s i t e  o f  the Lincoln 
Combustion Turbine S t a t i o n  is appropriate.  

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 8 

The evidence f o r  this finding i s  contained In the testimony o f  Duke's 
witnesses Priory and Denton, Pub1 t c  Staff witness N i g h t i n g a l  e and Intervenors' 
witness Crawford-Brown. 

Witness Priory testified concerning the cost of the Lincoln Combustion 
Turbine S t a t i o n .  He t e s t i f i e d  t h a t  the Lincoln f a c i l i t y  will include 16 General 
Electric simple cycle combustion turbine un i ts ,  each rated a t  72.8 mu, and 
auxillary equipment'. T o t a l  plant capacity will be 1,165 mu. The facility will 
t i e  i n t o  an e x i s t i n g  230 KV transmission line on the p lant  site. The facility 
will a l so  include t w o  S-million gallon fuel o i l  storage tanks, a d m i n i s t r a t i v e  and 
maintenance support buildings, and a water storage pond. The uni ts  will be 
fueled by e i t h e r  natural gas o r  fuel o i l .  A n a t u r a l  g u  pipe1 i n e  f s located less 
than one mile from the sta t ion;  The project  cost est imate i s  dependent on the 
schedule for b r i n g i n g  t h e  units i n  serv ice .  Duke Exhiblf RBP-1 indicated plans 
to i n s t a l l  from four to twe lve  units i n  1994, w i t h  the remainder i n  1995 and 
1996, and in-service cost from 1480.523,OOO to 5517,560,000. The estimate 
includes a l l  required labor, materials, equipment, contingency, and engineering 
and supervision costs ,  as well as overhead costs and legal expenses. I n  
d iscuss ing  t h e  current project schedule, Mr. PrIory identtfied a construct ion 
start date of October, 1991, w i t h  t h e  f i r s t  s i x  uni ts  in service by sumner o f  
1994. The remaining ten units are scheduled t o  be i n  s e r v i c e  by sumner o f  1995. 
He indicated t h a t  thP current schedule i s  based on the capacity requirements 
outlined i n  Mr. Donald H .  Denton's testimony. Witness Oenton stated t h a t  Duke 
p l a n s  t o  build t h e  p l a n t  In the most cost  efficient manner to meet the needs o f  
t h e  system, taking into account al l  of the parameters t h a t  impact construction. 
Other evidence tended t o  show t h a t  two-thirds o f  the estimated c o s t s  are under 
cont rac t  and one-third i s  not. 

The primary concerns raised w i t h  respect t o  the c o s t  o f  t h e  facility are 
t h i s @  concerning the a i r  and water p e m f t t l n g  costs. By f i l i n g  dated November 
19, 1990, the Attorney General urges the Cornissfon t o  delay i t s  dec is ion  i n  thSs 
case u n t i l  such t ime as a reasonable showing o f  the costs and condi t ions  o f  
compl i ance with a i r  and water quality environmental requl at ions  could be made. 

N.C.G.S. 62-110.1 requlres an applicant t o  f i l e  "an est imate o f  construction 
c o s t s  i n  such d e t a i l  as the Conmission may require." The Conmission must approve 
t h e  c o s t  es t imate .  Rule  R8-61(b)(9) requires an a p p l i c a n t  t o  provide the  
following: 

A statement o f  estimated c o s t  information, including plans and related 
transmission c a p i t a l  costs  . . . ; a l l  operating expenses by 
c a t e g o r i e s ,  includtng fuel costs and total generating cost per net  KYH 
a t  p l a n t ;  and information concerning capac i ty  factor, heat r a t e ,  and 
p l a n t  service l i f e .  
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C o s t  est imates,  not actual c o s t  figures, are required by the statute and the 
r e g u l a t i o n  and Duke has provided the cost  information required. Duke witness 
Priory t e s t i f i e d  that the cost estimate i s  reasonable. The Comnission recognizes 
t h a t  any cost estimate may change over time for a variety o f  reasons, including 
t h e  permi t t I ng and 1 i censi ng process. 

The s j t i n g  and construction of a generating f a c i l i t y  involves numerous 
permits and licenses as shown an pages 8-1 to 8-3 o f  Ouke’s Rule R8-61(b) filing. 
The p e r m i t t i n g  and licensing process f r  t ime consuming and costly.  Duke has 
spent approximately 38,775,000 on the Lincoln Combustion Turbine S t a t i o n  s i t e  and 
plans t o  spend an additional $16,141,000 pr ior  to t h e  start o f  constructjon i n  
October 1991. The u l t i m a t e  cost of compliance w i t h  environmental permits‘at this 
s i t e  i s  not known and cannot be known at the present time. In t h i s  case 
uncertainty i s  greater than usual because o f  the recent passage o f  new 
legislatjon on a i r  qual i ty .  The February 27, 1991, letter from DEH which the 
Attorney General has asked t o  submit as an exhib j t  does not e i t h e r  resolve Ouke’s 
pending air permit appljcatians or quantify new casts resulting from the Clean 
Air A c t .  We deny the Attorney General’s motion to sub6it the l e t t e r  as evidence. 

The Commission concludes t h a t  i t  cannot withhold a decision indefinitely, 
as requested by the Attorney General, since G . S .  62-82 directs the Commission to 
decide certificate a p p l i c a t i o n s  w i t h i n  a certain time frame. Eared on the 
est imate and the  testimony now available, the Commission finds that Duke‘s cost 
e s t i m a t e  i s  reasonable. However, we recognize that the actual cost i s  dependent 
upon future regulatory developments, the actual construction schedule and other 
fac tors .  The Commission w i l l  t h e r e f o r e  direct further reporting and opportunity 
f o r  reevaluation as hereinafter provided. 

I 

E V I D E N C E  AND CONCLUSIONS FOR FINDING O f  FACT NO. 9 

This finding, which i s  really a conclusion o f  law, I s  bared upon the 
preceding f indings and discussions o f  evidence. 

Duke asks the Commission t o  issue a certfficate o f  publjc  convenience and- 
necessity.  Duke recognizes that  i t  must .construct and operate the facility in 
strict  accordance with a l l  appl icable  l a w s  and regulations, ineludjng permits to 
be obtained from the Division o f  Environmental Management and the DivSsion o f  
Water Resources dealing w i t h  air and water quality. Duke also recognizes that 
i t  must provide progress reports as required by G.S. 62-110.1(f), as well as the 
v a r i o u s  f i l i n g s  required by the Commission rules on least cost integrated 
resource pl anning . 

The Publtc S t a f f  asks t h e  Comnission t o  go further. In addition t o  
incorporating the P u b l i c  Staff’s agreement w i t h  Duke on DSM and NUG issues, which 
has already been discussed, the P u b l i c  S t a f f  wants the C o n i s s j o n  to requlre Duke 
to address specifically, and separately f rom other plants, the proposed schedule 
and continuing need f o r  the Lincoln Combustion Turbine S t a t i o n  i n  connection with 
future least cost in tegrated resource planning fillngs. The Public Sta f f  also 
wants a status report  addressing the status of engineering, outstanding permits,  
changes in costs,  and the reasons for  any changes In costs. The Public S t a f f  
sees these filings as a means of prov id ing  an opportunfty t o  reevaluate t h i s  
proposed f a c i l i t y  based on future changes in need or c o s t s .  It maintained that  
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future reevaluatl-ons o f  t h e  project I n  LCIRP f i l i n g s -  are advisable because Duke 
can cancel or postpone some o f  the planned u n i t s  as conditions require. 

As noted above, the Attorney General asks the Comnission t o  contlnue this 
proceeding until more evidence I s  available on the cost o f  complying wi th  
environmental regulations. CUCA asks the Conmission to i s s u e  a c e r t i f i c a t e  "on 
a tentative b a s i s w  and to revisit the need for the facility annually.  Finally, 
Intervenors urge t h e  Commission to deny a certificate, arguing that Duke has 
f a i l e d  to carry i t s  burden o f  p r o o f .  

Previously i n  t h i s  Order, the Conmission has found and concluded that there  
Is a need for the generation represented by t h i s  facility, t h a t  the  facilfty i s  
consistent with Duke's current least cost integrated resource plan, t h a t  the 
proposed si te  i s  appropriate,  and tha t  the present cost est imate i s  reasonable. 
The Commission concludes tha t  a c e r t i f i c a t e  o f  pub1 i c  convenience and necessity 
should be issued. However, as noted above, the Conmission recognizes the 
uncertainties in the load forecasts and t h e  time o f  comnercial operation for  the 
indjvidual units o f  the L i n c o l n  Combustion Turbine- S t a t i o n .  Further,  the 
Commission notes t h a t  the p o l l u t i o n  control technology for the f a c i l i t y  and t h e  
c o s t  o f  complying wfth environmental regulations cannot be known at t h i s  t ime .  
We are  n o t  dealing w i t h  the  usual uncertainties o f  const ruct ion ,  The recent 
passage o f  new clean air  l e g i s l a t i o n ,  t h e  f u l l  e f f e c t s  o f  which will not be known 
for some time, makes the situation unique. The Commission concludes that i t  1s 
b e s t  t o  proceed by issuing a certificate based on t h e  present evidence and wi th in  
the time frame required by G,S. 62-82, but t o  require the spectal reports, i n  
addi t ion to those otherwise required by s t a t u t e ,  as suggested by the P u b l i c  
S t a f f .  

More spec i f ica l ly ,  the Commission Is o f  the opinion that Duke should f i l e  
p e r i o d i c  s t a t u s  reports for the Lincoln Combustion Turbine s t a t i o n  showing: (1) 
the status o f  necessary S t a t e  and Federal pemfts; ( 2 )  the  status of engineering 
and const ruct ion;  (3 )  explanations for any s ign i f icant  changes in costs or cost 
est imates;  and ( 4 1  explanations f o r  any significant changes i n  forecasts or need 
f o r  t h e  project. The status reports should be filed annually as a part o f  the 
annual short-term a c t i o n  plans f i l e d  pursuant to Conmission Rule R8-59, and they 
should be subject to updates under essentially the same circumstances a s  updates 
t o  the short- term act ion  plans. For example, C o m i s s l o n  Rule R8-60 requires t h a t  
an update t o  the short - tern  action plan be f i l e d  wi th in  30 days a f t e r  any 
significant change i n  the ioad  forecast. Such an update should also be filed 
within 30 days after  any signlficant change i n  costs or cost  estimates. The 
L inco tn  Combustion Turbine s t a t i o n  should be discussed separa te ly  from t h e  other 
combustion t u r b i n e s  in Duke's short-term act ion  plans. 

The current docket number for f i l i n g  short- term action plans i s  Docket 
No. E-100, Sub. 58. If future generic LCIRP proceedings are held i n  a different 
docket rather than E-100, Sub 58, subsequent short-term action plans will be 
f i l e d  in t h a t  d i f f e r e n t  docket rather than i n  E-100, Sub 58. 

The Comnission also concludes that Duke should f I l e  a sta tus  report 
approxlmately s i x  months in t h e  future  describing the s t a t u s  of necessary permits 
from s t a t e  agencies, including t h e  O i v i s l o n  o f  Environmental Management (OEM) , 
and a l s o  describing the cost impact and other impacts o f  the Federal Clean Air 
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Act on the Linco ln  Combustion Turbine S ta t ion  t o  the extent that  such impacts can 
be more clearly determined a t  that  time. I n  t h i s  c o n t e x t ,  such impacts should 
also Include other generating p l a n t s  affected by measures token t o  add t h e  
Lincoln Combustion Turbine S t a t i o n  t o  the Duke system. 

Finally, the Commission must turn t o  the recent  motions dealIng with  the 
proposed intervention o f  Empi r e  Power Company. The Comni ss i on i w e d  an Order 
on February 20, 1991, denying Empire's P e t i t i o n  t o  Intervene. That Order was 
based on the Petition having been f i l e d  too  la te .  The Conmission has been asked 
to reconsider, and we have done so, Ue reaff im the d e n i a l  o f  intervention i n  
t h i s  docket. As noted above, the procedure for c e r t i f i c a t e  appllcations i s  
spec i f ied  by G.S, 5 62-82. The t o m i s s i o n  does note, however, that  Empire has 
also p e t i t i o n e d  t o  intervene i n  Oocket No. E-100, Sub 58, and a separate  order 
has been issued i n  t h a t  docket. 

I7 IS, THEREFORE, ORDERED as follows: 

1. That  a C e r t i f i c a t e - o f  Public Convenient; and Necessity i s  hereby 
granted t u  Duke Power Company for the construction o f  t h e  Lincoln Combustion 
Turbine S t a t i o n ,  hav ing  an output  o f  1,165 megawatts, t o  be located on a s i t e  
n e a r  towesville i n  Lincoln County, North Carolina, as a p p l i e d  for i n  this 
proceeding subject t o  the conditions hereinafter s e t  f o r t h .  

2 .  The p l a n t  will be constructed and operated i n  strict accordance with  
a l l  applicable l a w s  and regulations, including pennfts issued by t h e  North 
Carolina Department o f  Environment, Health and Natural Resources, and wi th  the 
current requirements imposed by t h e  D i v i s i o n  o f  Water Resources as set f o r t h  fn 
AG-Duke Exhibit No. 4 w i t h  such changes as Duke ana the Division o f  Water 
Resources may agree t o  hereaf te r .  

3 .  That Duke Power Company shall f i l e  status r e p o r t s  wi th  the Commission 
a t  least annually containing the  following information about t h e  Lincoln 
Combustion Turbine Station project :  

( a )  the status of necessary Sta te  and Federal permits;  
(b) the s t a t u s  o f  engineering and construction; 
( c )  exp lanat jons  for any s i g n i f l c a n t  changes i n  costs o r  cost  

est imates;  and 
(d)  explanations for any s i g n i f i c a n t  changes i n  forecasts or need for 

t h e  project. 

4 .  That Duke Power Company shall f i l e  t h e  s t a t u s  reports requ i red  herein 
as p a r t  of i t s  annual short-term a c t i o n  plans submitted pursuant to  NCUC Rule 
R8-59. Such r e p o r t s  and plans  shall be filed i n  Docket No. E-100, Sub 58, u n t i l  
such time as t h e  Conmission opens a new generfc docket on 1east.cost i n t e g r a t e d  
resource planning. 

5 .  That  Duke Power Company shall f i l e  updates t o  t h e  status reports 
.,,/' equired herein wi th in  30 days after any s ign i f icant  change i n  the c o s t  est imates 

or forecasted need f o r  the project, and t h a t  sa id  updates s h a l l  be filed as 
updates t o  the current short-term a c t i o n  plans .  
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6, 

7. 

That the status reports required herein shall discuss the  1Cf project 
separately from the other combustion turbfnes I n  Duke's short-term action plans.  

That Duke Power Company shall f i l e  a supplemental report with the 
Commission approximately s i x  months after the date o f  t h i s  Order describing the 
s ta tus  o f  necessary pemlts  from s ta te  agencies, including the Oi,vfs lon o f  
Environmental Management, and also decribing the cost  fmpact and other impacts 
o f  the federal Clean Air Act  on the Lincoln project .  The supplemental report  
shall a l so  describe' sald impacts on other generating p l a n t s  resulting from . 
measures being taken t o  add the Lincoln project t o  the Duke system. 

8. That the agreement between Duke Power Company and the Public Staff  
regarding DSM and NUG programs as  discussed herein i s  hereby approved and 
adopted. 

ISSUED BY ORDER OF THE COMMISSION. 

T h i s  the &%ay o f  L o b  L 1391. 
3 

(SEAL) 

NORTH CAROLINA UT I L I T  1 ES COMMI SS 1UN 

Geneva S.  Thigpen, Act ing  Chief Clerk 
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1 

p ‘-w.- ::t’qySp- 
STATE OF NOl& CAdOLlkA 2 2 ?992 

P M 4  U R R Y  PORTER 
* 

BEFORE THE NORTH CAROLINA UTILITIES CWISSION 

UTlLlTl ES CO MMlSSlO N 
RALEIGH 

I n  the  Matter o f  
Emp i re Power Company, 1 

1 
V .  1 

1 - 
Duke Power Company, 1 

Respondent 1 

Compl a i  nant ) ORDER DENYING COHPLAIMT 

HEARD: Comnission H e a r i n g  Room, Dobbs 8uildlng, 430 North Salisbury 
Street, Ra1 e igh,  Nor th  Carol h a ,  on December 11, 1491 

BE FORE : C o m i s s i o n e r  Allyson K .  Duncan, Presiding, Chairman Y i 1 1  iam Y. 
Redman, Conmissioner Sarah Lindsay Tate, C o m i s s i o n e r  Julius A .  
Wright,  Comni ssloner Robert 0. Uell s, and Comni ssioner Laurence 
A.  Cobb 

APPEARANCES : 

F o r  Empire Power Company: 

Yilliam Woodward Webb, Broughton, Ul lk inr  & Yebb, P,A. ,  P.  0. 
Box 2387, Raleigh, North Carol  ina 27602 

For Duke Power Company: 

W i  11 lam Larry Porter, Associate General Counsel and Karol P. Mack 
Senior Attorney, Ouke Power Company, 422 South Church Street, 
C h a r l o t t e ,  North Carolina 28242-0001 

Robert V. Kay1 of ,  Patterson, D i  1 they, C1 ay, Cranf i 11, Sumner and 
Hartzog, Post  Of f ice  Box 310, Raleigh, North Carolina 27603 

For the Using and Consuming Public: 

Girele L. Rankin, Staf f  Attorney, Public Staff-North Carol i n a  
Utilities Comlssion,  Post O f f i c e  Box 29520, Raleigh, North  
Carolina 27626-0520 

BY THE CWISSION: On April 4,  1991, Empire Power Company (Empire) f i l e d  
a formal complaint with the North Carolina Utllitlrls CoamirsIon against Ouke 
Power Company (Ouke) alleglng t h a t  Ouke failed t o  comply with Comlsrion Rules 
R8-S6(a) and RB-SB(e) and with the Comlsr ion Order Granting Certiffcate o f  
Pub1 i c  Convenience and Necessity for Duke’s Lincoln Combustion Turblne S t a t i o n  
(Lincoln) i n  Docket Ho. E - 7 ,  Sub 461, On May 13, 1991, Ouke filed i t s  ansuer and 
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a motton t o  dismiss. On June 11, 1991, Empire f i l e d  i t s  response and requested 
an evidentiary hearing. On June 17, 1991, the Attorney General served natice of  
intervention. On June 20, 1991, the Public S t a f f  filed a statement o f  p o s i t r o n .  
On June 25, 1991, the Attorney General f i l e d  a motion for a hearing.  The 
Comnission, by Order dated June 28, 1991, ordered t h a t  o ra l  argument be scheduled 
f o r  July 11, 1991, for the purpose o f  considering Duke's motion to dismiss. The 
ora l  argument was held as scheduled. 

By Order of the Comniss ion  dated August 28, 1991, t h e  Comnission denied 
Duke's motion t o  d i s m i s s  and scheduled the matter for hearing on October 23, 
1991, on the  issues  s e t  f o r t h  i n  the Order. The Order required that  the hear ing  
be llmited to consideration o f  two issues: (1) whether Empire made to Duke a 
proposal o f  reasonably a v a i l a b l e  purchased power t h a t  would have a significant 
impact on Duke's least cost in tegrated resource p l a n  and whether such proposal 
was complete, detai led, and sufficient for  asseBsmSnt, and (2) whether Duke 
arbitrarily denied Empire's proposal without making a detailed assessment o f  i t  
using reasonable methods and assumptions or, i f  such assessment was made, whether 
Duke made i t  available t o  Empire. 

E x t e n s i v e  discovery was conducted by the parties, In response t o  Duke's 
motion t h a t  prefiling o f  testimony be required and Empire's motion t h a t  the 
hear ing  be rescheduled, t h e  Comnission issued an Order on September 1 7 ,  1991, 
requiring prefilsd testimony and rescheduling the hearing for December 11, 1991. 
Empire f i l e d  i t s  djrect testimony by letter dated November 19, 1991, and i t s  
rebuttal testimony on December 6, 1991. Duke flled i t s  testimony by letter dated 
November 27, 1991. Subpoenas were requested by Empire, and various motions were 
f i l e d  w i t h  regard t o  the request. A t  the publ ic hear ing,  Empire withdrew i t s  
motions concerning the subpoenas, 

On December 9, 1991, Duke filed i t s  motion t o  s t r i k e  c e r t a i n  portions o f  the 
testimony o f  Empire witness Steven 1. Greenberg. Empire f i l e d  a mot ion t o  str ike 
testimony o f  Duke witness Y. F. Reinke and T.  C .  McHeekln on Oecember 11, 1991. 
The mot i on concerning w i  tness Greenberg's testimony uas addressed during the 
hearing,  and a portion o f  witness Greenberg's testimony was struck. The 
outstanding motipn t o  s t r ike  testimony o f  witness Reinke and witness HcMeekin i s  
denied. All other motions not dealt w i t h  a t  the hearing are deemed denied. 

Upon call  of the case for hearing, both Empire and Duke were present and 
represented by counsel. Empire presented the testimony o f  Steven L. Greenberg, 
Vice President o f  Empire Power Company, i n  support o f  i t s  complaint-. Duke 
presented the testimony of Y. F. Reinke, V ice  Presldent o f  System Planning and 
Operating, Duke Power Company and f .  C. Meneekin, Vice President, HeGuire Nuclear 
S i t e ,  Duke Power Company. Witness k n e e k i n  was Vice President, Design 
Engineering during t h e  t ime of t h e  Empire proposal which i s  the subject o f  the 
complaint. Design Eng4neering and System Planning and Operating were responsible 
for review o f  the Empire proposal. 

Based upon careful constderation o f  the testimony and exhibits presented a t  
t h e  hearing, the e n t i r e  record t n  t h i s  matter, and the Issues set  forth by t h e  
Comnisoion, the Comnfsston now makes the fol lowing:  
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FINDINGS OF fACT 

1. Empire Power Company i s  a Ron-utility power company or independent 
power producer (IPP) that was created in October 1990 t o  take over the new 
bus1 ness and project development functions of Empi re Energy Management Systems, 
I n c .  Empire is a project developer.  

2 .  Ouke Power Company i s  a public utillty operating i n  N o r t h  and South 
C a r o l i n a  where i t  i s  engaged in the business o f  generating, t ransmit t ing,  
distributing and selling electric power. 

3.  In July 1990, Empire proposed t o  sell electric power t o  Duke f rom a 
combustion turbine generating facility to be built i n  Person County. Empire 
subsequently updated and modified its proposal numerous times between August 1990 
and January 1991 and again i n  June 1991 and i n  Hovember 1991. The s i t e  was 
changed to Rockingham County in December 1990. Other changes included site s i z e ,  
f a c i l i t y  s i t e ,  combustion turbtne capability and manufacturer, heat rate, fuel 
c o s t ,  s t a f f i n g ,  water supply, operating and maintenance costs, and others. 

4 .  Empire's sole experience in power p l a n t  development i s  a 10-megawatt 
cogeneration f a c i l i t y  at MacOill Air Force Base i n  Florida t h a t  i s  still under 
construction, Empi re has never generated any electric power anywhere. 

5. Empire had a Memorandum of Understanding w i t h  Westinghouse f o r  the 
design,  engineering, procurement, and construction o f  i t s  p ro jec t ,  However, the 
Memorandum o f  Understanding was subject to termination and was structured so that 
nei ther  party was bound to 1 iabil f ty .  

6. Empire proposed Yestinghouse WS01D5 combustion turbines. There are 
only two such turbines i n  operation in peaking a p p l i c a t i o n  in the United S t a t e s .  

7. Empire does not have an income statement or balance sheet. I t  has few 
assets. I t  has p a r t i c i p a t i o n  o f f e r s ,  but i t  has no firm agreements far f inancing 
or equity participation. 

8. Empire's proposal 1 acked site-specific, balance-of-plant information, 
i .e . ,  information concerning those port ions of the p l a n t  not  supplied pursuant 
to a typical combustion turbine manufacturer's contract .  

9 .  Men Empire subsequently applied to the Comntssion f o r  a certificate 
of publ ic  convenience and necessity, much o f  the technical plant information 
submitted was identical to information submftted by Duke fn i t s  a p p l i c a t i o n  for 
a c e r t i f i c a t e  o f  public convenience and necessity for i t s  Lincoln project .  

10. Even though the proposal was not complete, Ouke was able to make 
several assessments o f  Empi re' s i n i  t i a1 proposal and i t s  supplemental proposal 
by using Ouke's own experience and infomation from other industry sources. Duke 
conducted two technical assessments and three economic assessments o f  Empire's 
proposal during the period o f  August 1990 through January 1991. Ouke spent 
signif icant  t i m e  and resources i n  these assessments and Ouke discussed i t s  
overall concerns and conclusions wi th  Empire fn September and November 1990 and 
in January and June 1991. 

3 
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11. Duke made c e r t a i n  modi f ica t ions  t o  Empire's proposal i n  order t o  either 
c o r r e c t  e r rors  o r  p u t  i t  on a comparable basis with  Duke's supply-side 
a1 ternative, the Lincoln County Project .  Duke made c e r t a i n  assumptions because 
the proposal was incomplete. Duke's modif lcat lons and assumpttons were 
reasonable. 3 

12.  Duke conducted a technical assessment of Ernpire's o r i g i n a l  proposal in 
August and September 1990. This evaluation , i d e n t i f i e d  I3 areas of;,Foncern, 
including (among others identffied f n  the dhkussion o f  evidence) the output  
r a t i n g  and the startup time o f  the turbines proposed, the r e l i a b i l i t y  o f  the 
water source proposed, the maintenance and inspection i n t e r v a l s  proposed, the 
i nadequate s t a f f  i ng proposed, f nconsi s t  e n d  es i n the construct ion schedtr 1 e 
proposed, and Empire's lack o f  experience. Ouke concluded from this evaluation 
t h a t  i t  could n o t  prudently rely upon Empjre for peakjng power i n  the time frame 
proposed. I 

- 
13. Duke conducted an economic assessment o f  Empire's o r i g i n a l  proposal In 

September 1990. Th is  assessment showed t h a t  t h e  proposal o f f e r e d  no cost  
advantage t o  Duke. 

add 
s a t  

14.  Empire made a supplemental proposal i n  October 1990 and Ouke performed 
i t i o n a l  assessments o f  i t  i n  November 1990. The supplemental proposal 
irfactorily addressed some, but not a l l *  o f  Duke's concerns. Duke continued 

t o  have concerns about t h e  turbines' s t a r t u p  ttme, maintenance and inspections, 
noise, and Empire's 'lack o f  experience. Duke again concluded t h a t  i t  was not  
prudent t o  rely upon Empire and t h a t  the  proposal offered no cost  advantage. 

15.  Empire presented Ouke a L i f e  Cycle C o s t  Analysis i n  January 1991 I n  
which i t  claimed t h a t  i t s  project o f fe red  Duke a SlOO million savings. Duke 
performed i t s  own economic analys is  using Empire's methodology and again 
concluded t h a t  there  was no cost advantage in Empire's proposal. 

16*  Other issues raised during this proceeding relat ing to the 
interpretation o f  C o m i s s i o n *  Rule R8-58(e) and t o  the appropriate evaluation 
process by which utilities should assess future purchased power proposals may be 
raised i n  the pendfng least cost In tegrated resource planning docket, Docket No. 
E-100, Sub 64, 

EVIDENCE AND COHCLUSIONS IH SUPPORT OF FINDINGS OF FACT NOS. 1-7 

These ftndings concern the issue o f  whether Empfre made a proposal o f  
reasonably avat lable  purchased power. 

Empire witness Greenberg contends t h a t  from July 1990 t o  January 1991, 
Ernplre made a bona f i d e  power sales proposal t o  Duke. He t e s t i f f e d  t h a t  on July 
24, 1990, Empire telephoned Duke and sent a facsimi le  letter describing f t s  power 
sales proposal for dispatchable,  long- tern  peaking capacity, begtnning as early 
as 1994. On July 31, 1990, Empire presented nuke with a written proposal. I n  
i t s  proposal, Empire had i d e n t i f i e d  several rftes whIch would support the 
proposed facility, had entered I n t o  a Hemarandm o f  Understandlng f o r  
engineering, equipment procurement and construction services with an experienced, 
turn-key suppl ier  o f  such f a d l  t t les  (Vestinghouse), and had ident i f ied  various 
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methods o f  financfng the f a c i l i t y  f t  proposed. Empire's origlnal offer  to Duke 
was for up to three 100-MM increments of peaking power f rom a s i t e  i n  Person 
County, North Carolina called the Rolling+HIlls project. 

U i  t n e s s  Greenberg stated t h a t  the Roll ing HI 1 1 s  p r o j e c t  was conceived a t  the 
beginning of 1990 when Empire prepared to respond to a competitive solicitation 
for peaking power being conducted by a Nor th  Carolina municipal utility system. 
Empire decided n o t  t o  submit  a b i d  to the municipals and Instead made a proposal 
t o  Duke f o r  the  Rolling Hills project. 

Witness Reinke testified t h a t  on July 24,  1990, Empire telephoned t o  ask 
Duke i f  i t  might be interested i n  an offer f r o m  Empire to se l l  Duke up t o  
1,000 MU o f  simple cycle combustion turbine capaclty fn  100-HY increments from 
a facility t o  be located i n  Person County. No price information or other d e t a i l s  
were d iscussed i n  the phone eo-nversation. On July  31; 1990, Empire provided i t s  
origlnal proposal including prices for up to 300 MU In Person County following 
up on its July 24, 1990, oral offer. YItness Reinke further t e s t i f i e d  that on 
numerous occasions between August 1990 and January 1991, Empire updated and 
modi f ied  its proposal. In fact,  Empire modified i t s  proposal in June 1991, after 
Empire had f i l e d  i t s  complaint against  Duke. Changes included site location, 
s i t e  size ,  f a c i l i t y  size, combustion turbine capabi l i ty  and manufacturer, heat 
rate, fue l  c o s t ,  staff ing,  water supply, and operating and maintenance c o s t ,  
among others. Empire changed two major aspects (capacity and s i t e  s i z e )  o f  I t s  
project as l a t e  as November 1991, Witness McMeekin tes t i f i ed  that Empire's 
numerous changes contributed t o  Duke's b e l i e f  that  Empire was not very 
knowledgeable about generating facil i t i e s .  Duke's prel fminary assessments o f  
Empire's proposal were on the b a s i s  o f  Empire's 300-MU o f f e r  a t  the Person County 
s i t e .  

Duke witnesses Reinke and k n e e k i n  t e s t i f i e d  t h a t  Duke had serious concerns 
about Empire's lack o f  experience i n  the development, design, construction, 
ownership and operation o f  large generating plants ,  finpire's uncertain f inancia l  
resources, and what Duke considered t o  be significant technical problems 
associated with Ernpire's proposal. These concerns led Duke t o  conclude th.at i t  
could not prudently rely on Emplre for r e l i a b l e ,  cost -ef fect ive  peaking power i n  
the 1994 time frame. Therefore, Duke did not  consider Empire's project t o  be 
reasonably available. 

Ui tness  McMeekln t e r t t f i e d  that one o f  Duke's major concerns was Empire's 
1 ack of experience. Empire's sole experience In power plant development 
cons is ted  o f  a lo-W cogeneration facility at MacOill A i r  Force Base in Florida. 
That $15 m i l l i o n  facility was still under constructton and has not generated 
power t o  date.  Witness McMeekln indicated that Empire's l i c k  o f  experience was 
obvious from the proposal i n  t h a t  the proposal demonstrated l i t t l e  knowledge o f  
combustion turbine licensing, s i t i n g ,  design, construction and operat ion.  He 
fur ther  t e s t i f i e d  that  the principals o f  Empire had linlted experience. He sa id  
t h a t  Duke had concerns about the reliability and deliverabilfty of a product by 
a team w i t h  no experience in the generating f a c i l i t y  business. 

Empire witness Greenberg pointed out that EmpSra was trying t o  sell Oukc 
capac i ty ,  not  equipment, and t h a t  Duke should have consfdered t h e  experience of 
Westinghouse. Witness Greenberg t e s t i f i e d  as t o  Westinghouse's experience i n  the 
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turn-key design, f a b r i c a t i o n  and construction of p e a k i i g  combustion t u r b i n e  
p l a n t s  and t o  Emplre's reasons for selecttng Westinghouse turbines f o r  i t s  
proposal. 

Witness Greenberg t e s t i f i e d  that Empire's role as project developer i s  t o  
coord inate  the resources o f  those entitles whfeh special ize i n  s p e c i f i c  aspects 
o f  a power project, such as s i t i n g ,  permitting, l icensing,  procurement, 
construct ion,  f f nanci ng , fuel supply, and operation and mal ntenance . H i  tness 
Greenberg said, "You could almost describe (Empire] as a shell corporation, . ." 
He t e s t i f i e d  that Empire had entered into negotlations with a subsidiary o f  
Baltimore Gas and E l e c t r i c ,  a company w i t h  substantial experience in the 
independent power industry, for partictpation i n  the R o l l i n g  Hills project  and 
had d l  scussed p a r t i c i p a t l o n  i n  i t s  project with Yestinghouse and Comnerciai Union 
Energy. He stated that Empire had almost a dozen major--developerr, utility 
subsidiaries and contractors who expressed their def i re  to participate i n  the 
Rollfng Hills project .  Ouke witness kneekin potnted out that whfle Empire 
brings up the possibility that Yestinghouse and other experienced and financially 
s t r o n g  companies might participate i n  the Rol l ing Hills project ,  no f i r m  
comni tmen t s from these compan i es have been forthcoming , Further , no information 
r e g a r d i n g  potent i a1 equity investors  had been presented t o  Duke. 

Witness HcMeekin testified that a l l  u t i l i t i e s  must deal w i t h  the f a c t  that 
signing a purchased power contract with  an SPP or Qf does not assure t h a t  the 
power will be a v a i l a b l e  when needed. He pointed out  that Vi rg in ia  Power signed 
up nearly 30 projects as a result of i t s  Oecember 1986 and March 1988 
solicitations. O f  those,  
seven have been terminated and others are struggling. To avoid t h i s  problem, 
w i t n e s s  McHeekin said uti1 ities must carefully screen potential supp? iers and 
rely only on those t h a t  have a high probablllty o f  success. F o r  t h i s  reason, 
purchased power s o l i c i t a t i o n s  ask for f inancia l  Infomation as well as technical 
information. Potential suppl {err must demonstrate through t h e i r  proposals that 
they are financially and technically capable o f  deljverlng the project  as 
proposed. Ouke witness W e e k i n  t e s t i f i e d  t h a t  Empire did not  demonstrate its 
f i n a n c i a l  or technical capability. 

I n  response to fmptre's assertions regarding Westinghouse's experience and 
t h e  claimed advantage o f  Yestinghouse U50105 combustion turbines (CTs) ,  Duke 
w i t n e s s  Heneekin t e s t l f f s d  regarding industry experience with General Electric 
(GE) and Yestinghouse CTs i n  peaking applications and pointed out t h a t  - f i e l d  
experience with Yestinghouse W50105 CTs i n  peaking applications i s  limited. Yhen 
considering t h e  need f o r  CTs on the Duke system, Ouke determined t h a t  h l g h  
reliability was paramount given the expected use o f  the CTs i n  peaklng 
applications. Ouke Concentrated on filling this need w i t h  field-proven 
equipment. Witness McMeekIn stated t h a t  there were approximately 35 W501D5s 
installed in the United States wi th  two o f  these In  peaking applicatlons. There 
were nearly 100 6E 7001EA Cfs instal led i n  the United States  w i t h  over h a l f  of 
there i n  peaking applications. Duke selected GE turbtnes fo r  tts Lincoln 
project, partly on the basts o f  t h i s  concern. 

Empire witness Greenberg t e s t i f i e d  that Empire of fered various guarantees, 
such as completion, output  quanti ty ,  output a v a i l a b i l i t y ,  startup availabfl Ity, 
and heat rate.  These i ncl uded guarantees o f  West t nghouse, insurance pol i e i  es 

The majority o f  the accepted proposals were by QFs. 
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completion bonds, cash, marketable securfties and l e t t e r s  o f  credit.  He 
testified to Empire's willingness to provtde bonds, deposits,  guarantees, o t h e r  
forms of securi ty,  and a right of first refusal on the p l a n t  t o  Ouke so as t o  
provide Duke w i t h  the utmost protection for i t s  customers and the utmost 
conf idence in Empire's ability to deliver on i t s  proposal .  Empire's contention 
was that i t s  guarantees on the p r o j e c t  made i t  "reasonably available." However, 
witness Greenberg admitted on cross-examination that  i t s  guarantees do not 
p r o t e c t  against  not  having power available. 

Duke witnesses Reinke and HcHeekin addressed Duke's concern about Empire's 
guarantees. Ouke had grave doubts about any guarantees from an inexperienced 
developer 1 i ke Empire, and Ouke questioned what recourse Ouke would have in the 
event t h a t  such guarantees were not met. Witness kneekin testified that  even 
i f  Empire-could provide guarantees, Ouke must be concerned about i t s  risks if 
Empire cannot successfully complete the project. Na amount o f  penalties could 
account f o r  the impact to Duke's customers of n o t  having the generatfan i n  p lace 
when needed t o  meet customer demand. Witness Reinke noted that Empire's 
statement that i t  w i l l  guarantee t h e  p r o j e c t  means nothing a t  this time because 
Empire apparently has no assets. He said t h a t  Empire was simply asking Duke to 
trust i t s  ability to o b t a i n  such guarantees from other sources. 

Witness Greenberg contended t h a t  Empire 's proposal was one o f  reasonably 
available power because Yestinghouse, an experienced builder o f  CT projects, had 
signed a Memorandum of Understandtng (MU) w i t h  Empire t o  provide turn-key 
design, engineering, equipment procurement, construction and probably operation 
of Empire's Rolling Hills project. Ernpire's p o s i t i o n  was t h a t  Duke should n o t  
rely on Empire, but on Yestlnghouse. However, the Memorandum o f  Understanding 
s t a t e s  t h a t  i f  Vestinghouse's rev ised  price under their agreement makes the 
transact i o n  uneconomi e for Empl re, then the Memorandum O f  Understanding may be 
terminated, and further that neither Ernpire nor Yestinghouse shall be liable to 
the other for any damages arising out o f  termination of the letter. Under cross- 
examination, witness Greenberg described HMls as documents that are st ructured  
so t h a t  they can be signed quickly, sometimes overnight, t o  demonstrate the 
interest o f  two parties to do a project. They are not reviewed by counsel, and 
they are structured so that neither party i s  bound to a multi-hundred mfllion 
dol 1 ar 1 i abi 1 i ty . 

Duke witness Relnke t e s t i f i e d  that f inancial  strength was an important 
consideration i n  assessing the a b i l i t y  o f  an independent power producer (IPP) to 
successfully execute the contractual ob1 igatlons o f  any project. Requisite 
f i n a n c i a l  strength i s  requlred by lenders p r i o r  to providing project financing. 
Financial strength is also important during the opera t iona l  phase o f  any project 
in case o f  def ic ient  cash f l o w  projections. The ability o f  th6 owners to back 
a project w i t h  adequate f inancial  resources i s  essenttal  in assuring a reliable, 
dependable p r o j e c t .  

In response to Duke's request for f inanc ia l  information,  Empire stated that 
i t  was a p r i v a t e l y  held company and therefore does not  have an annual report or 
SEC Form 10-K. Emplre also indicated t o  Duke t h a t  i t  had not needed to assemble 
a certified or uncer t i f i ed  income statement o r  balance sheet and thus none was 
available. If one were a v a i l a b l e ,  i t  would primarily reflect the expenses 
incurred i n  developing the Rolling Hills project  as a n e t  loss on t h e  income 
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statement and as a capitalized asset on the balance sheet. Empire f u r the r  s ta ted  
t h a t  i t  had received "bona-fide* proposals f r o m  equi ty  investors but  that Empire 
could not  provide them because they were conf ident fa l  . 

Vi tness Greenberg t e s t i f i e d  t ha t  Empire has not  had any d i f f i c u l t y  financing 
the project t o  date.  He s ta ted  tha t  Ernpire's proposal ind icated tha t  f inanc ing 
was t o  be provided by Sanwa Business C r e d i t  Corporation, a wholly-owned 
subsidrary o f  Sanwa Bank of Japan. He test i f ied that since making i t s  proposal ,  
Empire had also had p a r t i c i p a t i o n  o f fe rs  from electric u t i l i t i e s ,  subsidiaries 
o f  an equipment manufacturer, and an insurance company, each o f  which confirmed 
t h e  v i a b i l i t y  of Empire's p r o j e c t  based on their detai led r e v i e w  of Empire's 
proposal and on their experience in having developed and f inanced s i m i l a r  large 
independent power p ro jec ts .  However, he acknowledged t h a t  no firm agreements for 
financing or equity p a r t i c i p a t i o n  had been reached with any partners, f inanciers,  
o r  subcontractors. * 

Duke w i tness  McMeekln t e s t i f i e d  tha t  problems with Empire's proposed 
schedule for I t s  pro ject  contributed to Duke's conclusion that  Empire's proposal 
was not one o f  "reasonably available purchased power.* The Siting section o f  
Empi r e ' s  proposal stated that const ruct ion o f  the p l a n t  should take approximately 
one and one-hal f  years. The Schedules section, however, only showed a one-year 
construction duration on both  schedule charts,  and the construction per iod  ended 
s i x  months p r i o r  t o  the l a s t  equipment de l i ve ry .  A l s o ,  the e a r l i e s t  CT 
procurement and f a b r i c a t i o n  activities shown on the schedule charts would not 
result in equipment de l i ve ry  supporting the construction schedule. 

Witness Reinke t a s t l f i e d  t h a t  an IPP project  l i k e  Empire's does n o t  offer 
flexibility equivalent to a u t i l t t y - b u i l t  project t i k e  Lincoln.  Ouke could 
acce le ra te  or slow down the construction o f  Lincoln t o  bring any number o f  units 
on 1 ine. a s  needed. Duke has negotiated supply contracts with i f o  vendors that 
allow Ouke the flexibility to change the schedule so t h a t  Duke can place the 
units i n  serv ice  when they w i l l  be needed and when they will  be l e a s t  cos t .  This 
f l e x i b i l i t y  also supports Duke's e f f o r t s  in demand-side management (DSM) in t ha t  
DSH program impacts are less exact than supply-side options. Duke evaluates Its 
resource needs each year as a p a r t  o f  i t s  noma1 planning cycle and utfllrer the 
least cost resources t h a t  provide an adequate and dependable electric supply. 
If planned supply-side resources i r e  provfded by purchased power contracts which 
require capac i ty  payments beginning on a spec i f ic  date, provided the capac i ty  i s  
available, flexibilfty would be limited by the  contract and may only be 
achievable at a substantially Increased cost.  

The Coalsston concludes t h a t  Empire d i d  submit t o  Duke a written power 
sales proposal for dispatchable peaking combustion turbine capacity on July 31, 
1990. This proposal was updated and modlfled by Empire on severa l  occasions 
between July 1990 and June 1991. The Comirsion also concludes that  Ouke made 
a prel imCnary examination o f  Empire's proposal and, based on i t s  prel Isinary 
examination, Duke had legitimate concerns regarding Empire's lack o f  experience, 
the l imi ted experience i n  peaking service o f  the CT u n i t s  proposed by Empire, 
Empire's uncertain f inancial  resources, and problems with Empire's proposed 
conrtructfon schedules. These concerns led Duke t o  conclude tha t  Empire's 
proposal would present an unacceptable risk t o  Duke's customers and was, 
therefore, not  a reasonably ava i  1 ab1 e purchased power opt ion.  

- 
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I t  is  important t ha t  uti l i t ies  screen p o t e n t i a l  suppl iers  f o r  f i n a n c i a l  and 
technical capability and r e l y  on those t h a t  have a high p r o b a b i l i t y  o f  success. 
Duke's conclusions t h a t  i t  could not safely rely on Empire for peaking power and 
therefore t h a t  Empire 's  proposal d i d  not c o n s t i t u t e  a reasonably a v a i l a b l e  
purchased power resource were appropr iate.  

EVIOENCE AN0 CONCLUSIONS I N  SUPPORT OF FINDINGS OF FACT NOS. 8-9  

These f indings concern the issue of whether Empire's proposal  was complete, 
d e t a i  1 ed , and su ff i c i  en t . 

Yi tness Greenberg contended i n  h i s  direct testimony t h a t  Empire's proposal 
inc luded v i r t u a l l y  a11 o f  the elements t h a t  are c o m n l y  requtred by utility- 
sponsored peakfng power s o l i c i  tationr, c i t i n g  excernts from the 1989 V i rg in ia  
Electric and Power Company sol tci t a t i o n .  He then 1 istsd s o l i c i t a t i o n  fnfomation 
requirements which Empire provided t o  Duke. I n  h i s  rebuttal testimony, wi tness 
Greenberg provided an itemized 1 i s t i n g  of balance-of-plant technical information 
in Empire's application f o r  a Certlficate o f  Publ ic Convenience and Necessity. 
He cross-referenced this information to l o c a t i o n s  i n  Ernpire's proposal to Duke, 
which was included i n  Empire Exh ib i t  S L G - 1 .  Under r e b u t t a l  cross-examination, 
w i tness  Greenberg contended that  the bu lk  of  the bal  ance-of -PI ant i n f o m a t i o n  
sought by Duke was contained w i t h i n  Tabs (I) through (N) o f  Empire's proposal. 
tie denied Duke's statement t h a t  Tabs ( I )  through (N) contafned turbine, not 
ba lance-of -p l  ant, information. 

Witness Greenberg indicated In d i r e c t  testimony t h a t  Empire did not provide 
Duke a l l  i t s  data and that much o f  the equipment-speci f lc  information was not 
provided because Empire was s e l l i n g  Duke capaci ty,  no t  equipment. He stated t h a t  
more in format ion was ava i lab le ,  but Empire expected t o  provide that  later i n  
response t o  specf f ic  questions. 

Witness Greenberg a l s o  t e s t i f i e d  t h a t  a number of updates t o  the proposal 
were provided t o  Duke as a resul t  o f  Empfte's continued development o f  the 
p ro jec t ,  further review o f  i t s  proposal and ongoing discusslons w i t h  
Westinghouse. The updates included transmtssion p r i c e  estimates t o  move the 
power i n t o  Duke's t e r r i t o r y ,  updated power output guarantees, and updated pr ic ing  
proposal s based on these o ther  updates. Witness Greenberg noted several changes 
and options regarding the r e s p o n r i b f l i t y  and cos ts  o f  f a c i l i t y  operating and 
maintenance ( O M ) .  In response t o  Duke's September 1930 comments on OW, Empire 
inc reased i t s  pr ices,  added contingencies, and eonfinned costs and p r i ces  w i th  
Westinghouse. Empire also provided Duke the op t ion  o f  performing OW itself or 
through i t s  preferred contractor. 

In regard t o  sites, wftness Greenberg t e s t i f i e d  t h a t  a f t e r  the  supplemental 
proposal was submitted, Empire continued t o  pursue addf t iona l  sftes i n  Duke's 
t e r r i t o r y ,  p r i m a r i l y  i n  Rockingham County. Rockingham County was selected due 
t o  i t s  c l a s s i f i c a t i o n  as an attainment area, i t s  l o c a t i o n  i n  the nor theast  p a r t  
o f  Duke's service territory, and i t s  l oca t i on  on the Transco p ipe l i ne .  He also 
s tated t h a t  Empfre d i d  not  t e l l  Duke about the s i t e  u n t i l  Oeermber 1990, when i t  
provided the Rockingham County S i t e  Proposal t o  Duke along w i th  add i t iona l  heat 
rate in fomat ion  on the Yestfnghouse equipment. Wtness Greenberg claimed this 
would enable Duke t o  re-analyze the economics o f  Ernpire's p ro jec t  by r e l y i n g  on 

9 00 I 5 4 4  

I - . . . . 



-34-  

the heat r a t e s  provided by Empire and by eliminating the f i xed  cost o f  
transmission from the Person County s i t e .  

Uitness HcMeekin t e s t l f i e d  t h a t  Empfre's o r i g i n a l  proposal was not complete, 
detailed and sufficlent f o r  Duke to perform k detailed assessment thereof. 
However, based upon Ou ke' s know1 edge of combustion turbi nest Ou ke performed 
technical and economic evaluations of  the proposal i n  order t o  detemfne whether 
Empi r e ' s  proposal could conceivably benef 4 t Ouke'r customers The assessment o f  
the proposal was d i f f i c u l t  because Empi r e  provided numerous changes to t h e  
proposal during the time Duke was making i t s  assessments. 

Witness Reinke t e s t i f i e d  t h a t  Empire provided a supplement t o  i t s  proposal  
dated October 9, 1990, revtslng c e r t a i n  aspects o f  i t s  proposal. The revision 
primari ly  addressed several, but not a l l ,  o f  Duke's major areas o f  concern, 
Uitness Reinke indicated t h a t  Empire continued t o  correspond w i t h  Duke. On 
December 28, 1990, January 2,-1991, and January 7, 1991, Empire i d e n t i f i e d  an 
additional r i te  f o r  the Empire project and provided further information on s i t e s  
and h e a t  rate. Empire met w i t h  Duke on January 9, 2991, and provided Duke w i t h  
i t s  L i f e  Cycle C o s t  Analysis o f  the Empire p r o j e c t .  

Wi tness HcMeeki n disagreed w i t h  Empi re's statement t h a t  these changes were 
a sign o f  f l e x i b i l i t y .  He s t a t e d  t h a t  Empire's numerous changes contributed to 
Duke's b e l i e f  tha t  Empire was not  very knowledgeable about generating f a c i l i t i e s .  
For example, Empire adjusted i t s  pricing only once due to slting changes. Empire 
increased the capacity charge t o  reflect the cost o f  using a pumping s t a t i o n  for 
one o f  the Alamance County sites but  proposed dlffertnt r l t a  locations and sizes 
without changes i n  price. 

Uitness HcMaekin indtcated that one of the  shortcomings o f  the various 
Empire proposals was the l a c k  o f  balance-of-plant information, i . e . ,  information 
concerning a l l  portlons of the plant not supplied pursuant t o  the t y p i c a l  turbine 
manufacturer's contract. Duke contended that Empire provided a standard package 
o f  information on the turbine package from Yestinghouse, which i s  t y p i c a l l y  
provided t o  potential customers, but d i d  not provtde suff lc ient  site-specific 
balance of  p l a n t  infomatlon. Yltness HcHeekln stated that necessary technical  
information for adequate ba lance-o f -p lant  assessment would have included the 
f o  1 1 owi ng : 

1. Conceptual mechanlcal and electrical system descriptions t o  include 
elcctrlcal one l lne  diagrams, process f low diagrams, e t c ;  

2. Conceptual fdent f f icat ton and descr ip t ton  o f  camponents and structures 
included i n  the facility; and 

3 .  S i t e  plan  and other drawings defining the basts o f  the o f f e r .  

Uttness McHeekln provided excerpts f r o m  1989 F l o r i d a  Power and light Company and 
V i r q i n l a  Electric & Power Company proposals t o  demonstrate that other utilities 

eve1 o f  technical  detai l .  have required t h i s  

Y i  tness McHeek 
o f  detail included 

n described the balance-of-plant Information and the level 
I n  Empire's proposal, including updates and revlrions, t o  

* 
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support his contention that inadequate information was provided. As an example 
t o  further demonstrate t h a t  bal ance-of -pl ant information was lacking, the body 
o f  the Technical Information sect ion o f  the original proposal was shown i n  
McMeekin E x h i b i t  3. No balancr-of-plant data was included. None was included 
In t h i s  sect ion o f  the  supplemental proposal e f ther .  Other sections provided 
detailed information on the turbine and supporting auxil iary equfpment. No such 
sections e x i s t e d  for the balance of p l a n t .  The balance-of-plant information 
which was provided was very general w i t h  little o r  no detail. 

Ui tness  McHeekin provided an example of the importance o f  bal ance-of-pl ant 
in for inat ion f o r  the p l a n t .  He noted t h a t  Empire had allocated 51.75 million for 
interconnection i n  the Flnaneing section of i t s  proposal. Yet  using the estimate 
range and u n i t  cost figures submitted by Ernpire i n  its proposal for the 
switchyard and transmission 1 ine and using the actual length o f  transmission line 
required to  the Eno T i e  a t  the Person County s i t e ,  the cost for the switchyard 
and transmission l ine  could hawe been as high as $12.3 million. Thus, the Empire 
interconnect a l l o c a t i o n  could have been understated by as much as 110.55 million, 
which would have increased Empire's $122 m i l l i o n  capital cost by 8.6%. S i m i l a r  
interconnect  c a s t  discrepancies existed at the Rockingham County s i t e  where Oukc 
estimated interconnect cost at approximately $6 m i  11 ion .  These interconnect cost 
e s t i m a t e s  did not  include the c o s t  o f  upgrading t h e  e x i s t i n g  transmission system. 

Witness HcMeeki n described other errors associated with Empi re's 
interconnect cost. The Ffnancing section o f  Empire's orfginal proposal contained 
a constant $ 1 - 5  million interconnect cost for a one-, two-, or three-unit 
facil i t y .  In the supplementary proposal, the constant interconnect cost 
increased to $1,75 milllon; however, much of the cost associated with 
interconnect i s  unit-related so that the c o s t  should increase w i t h  the number o f  
units. He testified t h a t  this was a costly error and served to demonstrate 
Emp i re ' s 1 ac k of understanding regarding the el ements i nvol ved and the i r 
interrelationship with t h e  p l a n t .  

Witness McMeekin noted t h a t  Empire attempted t o  d i v e r t  attention away from 
i t s  lack of adequate information by stating tha t  detalled and "working scale 
model information* was not  a v a i l a b l e .  Such type o f  nodeling i s  not part of 
industry p r a c t i c e  and was clearly neither required nor appropriate. On the other 
hand, balrnce-of-plant infomation, including layout drawings and descriptions 
o f  plant systems and equipment, has been and continues t o  be provided as standard 
practice i n  b id  solicltrtlons o f  utilities. 

Witness k n e e k i n  stated that there was recent tvldence indicating t h a t  
Empire real ired t h a t  i t s  balance-of-plant Information submitted t o  Duke was 
deficient. In i t s  October 31, 1991, application t o  the Comnission for a 
Certificate o f  Publ ic  Convenience and Necessity for the Rolling Hllls facility 
in Rockingham County, Empire included the kind o f  balance-of-plant  information 
t h a t  Ouke considered necessary for an adequate technical assessment, This  
information was essentially not included in Emptrc's proposal to Ouke. Witness 
Mcneekin noted, however, t h a t  much of the technteal plant  information submitted 
t o  the Comnission by Empire i n  i t s  Rolling Hills c e r t i f i c a t e  application was a 
verbatim duplication o f  the information submitted by Duke i n  i t s  L i n c o l n  
certificate appl icat ion.  
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During cross-examination o f  witness Greenberg, a cornparfson the Lincoln and 
Rol 1 i ng H i  1 1  s cert f ficate apP1 k a t i o n s  was d i  scussed. Greenberg acknowledged 
t h a t  Empire had copied p o r t i o n s  of Duke's Lincoln appl ieation verbatim. Under 
i t s  Waste Yater Treatment System description, Duke stated t h a t  Lincoln's treated 
w a s t e  water. was to  be released d i r e c t l y  i n t o  K i l l i a n  Creek. I n  copying the 
Lincoln application fo r  the corresponding sect ton  o f  the Rolling Hills 
application, Empire omi t ted  t h i s  statement and no means of discharge was 
i dent i f i ed . Upon cross -exami nation, witness Greenberg could not  expl a i  n Emp i re's 
method o f  treated waste water discharge. 

Empire contends t h a t  i t  did not include much of the equipment-specific 
in format ion  in i t s  proposal because It I s 'p ropos ing  t o  sell Duke capac i ty ,  n o t  
a plant. The Comnission notes that  Emplrt i s  proposing to  s e l l  capacity from a 
single power plant  w i t h  no alternative generating resources t-o provide 
replacement power. Empire's proposal i s  not the same as a capacity purchase from 
a generatfng system which can provide capacity from multiple sources. - If 
Empire's single power plant i s  unreliable or  more cost ly  than projected,  Empire 
has no replacement power options.  Complete information on the equfpment 
compris ing the plant should be p a r t  o f  a proposal iwarder for Duke t o  determine 
t h e  expected reliability o f  t h e  p l a n t  to meet customers' load requirements. 

The Comnission concludes t h a t  the record shows that Empire essentially 
provided a standard Westinghouse combust i o n  t u r b i n e  proposal t o  Duke without 
s i gn i f i cant s i t e  -speci f f c i n f  omat i on i ncl udi ng necessary bal ance-o f - p l  ant  
information.  The technical scope o f  information and level o f  d e t a i l  d id  n o t  meet 
the requirements established by other uti1 i t i e s  f n  thei'r purchased power 
solicitations. The bal ance-of-plant information furnished was incomplete, and 
the limited information provided was very general with  l i t t l e  o r  no detai l .  
Empire d i d  provide balance-of -p lant  i n f o m a t j o n  w i t h  i t s  subsequent appl ica t ion  
to the Comnission f o r  a Certiflcate of Public Convenience and Necessity for 
Rolling Hills,  but  Empire acknowledged i t  copied t h a t  information from an earlier 
Duke application. Further, as previously discussed, there were numerous change's 
i n  Empire's proposal. Ernplre submitted several changes and options t o  Duke with 
regard t o  output,  heat rate, interconnect cost ,  s i te ,  and pricing. All o f  these 
issues should have -been confirmed and incorporated prtor t o  submittal to  Duke. 

The Comiss ion  concludes t h a t  fmpi re 's  proposal was not complete, detailed 
and s u f f i c i e n t .  The Comnission has prev ious ly  concluded t h a t  the proposal was 
not one o f  reasonably avallrble purchased power. The fjrst issue Identified by 
t h e  Comnisrion--whether Empire made a proposal o f  reasonably available purchased 
power t h a t  was complete, detailed and s u f f i c i e n t  to  perform an assessment--is 
therefore answered no. Based an Duke's preliminary evaluatton of the proposal I 

no fu l l  assessment was requited. Nonetheless, Duke dfd perform assessments of 
the proposal ,  and the Comiss ion  has considered them. 

EVIDENCE AND CONCLUSIONS I N  SUPPORT OF FINDINGS OF FACT NOS. 10-15 

These f indings concern the issue o f  whether Ouke made a detailed assessment 
o f  Empire's proposal using reasonable methods and assumptions. 

Yitness Greenberg t e s t i f i e d  t h a t  as a result of Empire's Request for 
Production o f  Documents, Empire learned t h a t  Ouke d i d  conduct a detailed 
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assessment o f  Empi re's proposal, as shown by Exhibi t  SLG-3, Yf tnoss  Greenberg 
acknowledged t h a t  he reviewed Duke's technical  assessments and t h a t  Duke 
conducted economic comparisons between Empi re's proposal and Duke's 1 east c o s t  
supply-s ide  opt ion (Duke's Lincoln County p r o j e c t )  on t h r e e  occasions. Each 
time, Ouke examined Empire's proposal as proposed and as modified by Duke. 
Witness Greenberg d-Iscoufited Duke's modffications t o  Empire's proposal, other 
than heat rate and fuel c o s t .  He agreed t h a t  f t  was appropr ia te  t o  assume equal 
fuel costs  and equal heat rates and to exclude initlal fuel costs. I n  general, 
Empire al leges t h a t  Duke used unreasonable methods and assumptions i n  its 
assessments o f  the Empire proposal. Fur ther ,  Empire claims tha t  Duke's nates and 
memoranda demonstrate t h a t  Duke acted i n  bad f a i t h .  

Witness Greenberg specifically addressed Duke's concerns and modifications. 
For example, he d i d  not agree w i t h  Ouke's modiffcation t o  Empire's OM .costs. 
He stated t h a t  f o r  maintenance and variable OM, Empire complied w i t h  
Westinghouse s p e c i f i c a t i o n s ,  rtcomnendatfons, and proposals. He also testified 
that t h e  actual OaM costs would be passed through t o  Duke. 

I n  response t o  Duke's concern w i t h  t h e  CTs'  s t a r t u p  time, wltness Greenberg 
t e s t i f i e d  t h a t  the emergency s t a r t u p  time o f  10 minutes for spinning reserve  
purposes was confirmed by Yestinghouse on September 25, 1990. He a l s o  stated 
t h a t  t h e  spinning reserve classification was inappropr iate  and unnecessary. 

Witness Greenberg defended the proposed one-person s t a f f  by noting t h a t  
s t a f f i n g  o f  peaking p lants  i s  usually done according to utility preference.  He 
stated t h a t ,  intuitively, a facility t h a t  i s  capable o f  remote start and only 
runs about 100 hours per year, usually during peak periods, 'does not need to be 
s t a f f e d  by more t h a n  one person 8,760 hours per year. 

W i t n e s s  Greenberg a1 so responded t o  Duke's concern about the proposed 
maintenance program by expl ainlng t h a t  the t iming o f  maintenance i n t e r v a l s  
depends on the mode o f  equipment operation which would be d i c t a t e d  by Duke. He 
indicated that Empire's c o s t s  were based on manufacturer's recomnendations and 
are consfstent with industry pract ice .  

Empire's witness Greenberg noted t h a t  there may be additional cost 'factors 
related t o  the impact o f  environmental pemit restrictions when both Rolling 
H i l l s  and Duke's least cost supply-side alternative recelve f ina l  a l r  p e m i t s .  
Witness Greenberg argued that the cost of environmental p e r m i t  r e s t r j c t i o n s  would 
further accentuate the economic advantage o f  Empire's proposal. 

Witness Greenberg t e s t i f i e d  that Duke mistakenly used annual variable c o s t  
data and added It  t o  a monthly f i x e d  cost i n  Duke's September and November 
economic analyses. He also t e s t i f i e d  t h a t  Duke improperly calculated Ernpire's 
f i x e d  OM c o s t  a t  three t i m e s  i t s  actual value I n  the November analysis.  

During cross-examination, witness Greenberg stated tha t  the $75,000 t a x  
f i g u r e  submitted by Empire was not for the e n t i r e  facility but only  for a portion 
o f  the f a c i l i t y .  He stated t h a t  the rest o f  the taxes were taken care o f  i n  
other parts o f  the p r i c i n g  and spreadsheets. Witness Greenberg also t e s t i f i e d  
that he d i d  not  know what the t a x  would be on a $122 million facility. Witness 
Greenberg agreed t h a t  t h e  t a x  rate times 5122 million would be a ballpark 
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est imate  o f  t a x e s  and t h a t  this would be annual proper ty  tax  o f  about $750,008 
per year.  

V i t n e s s  Greenberg claimed t h a t  transmission losses would likely be less a t  
the Empire l o c a t i o n  than a t  Duke's L i n c o l n  l o c a t i o n ,  e f f e c t i v e l y  increasing the 
c o s t  advantage of Ernpire's proposal.  

Yftness Greenberg t e s t i f i e d  t h a t  the purchase o f  capac i ty  f r o m  Empire a t  a 
d i f f e r e n t  s i t e  and on a d i f f e r e n t  m d e l  o f  equipment would actually increase 
Duke's reliability. He also stated t h a t  the location o f  the project i n  the 
northeast portion o f  Duke's service t e r r i t o r y  was b e n e f i c i a l ,  

Yi tness Greenberg t e s t i f f e d  t o  Ernpire's b e l i e f  t h a t  Duke acted i n  bad f a i t h  
and alleged t h a t  Duke's notes and memoranda, contained i n  E x h i b i t  SLG-3;clearly 
showed bad f a i t h  and unreasonabjeeness i n  Duke's actions. Empire offered s p e c i f i c  
Duke documents t o  ddmonstrate bad f a i t h .  One document presented as  Empire Cross- 
Examination Exhibit Number 3 was a l i s t  o f  opt lons for dealing w i t h  the proposal  
which was discussed a t  an i n t e r n a l  Duke meeting. The document listed various 
"pros and cons" o f  the o p t i o n s .  

Finally, witness Greenberg contended t h a t  Duke's assessments were 
unreasonable because Duke failed to request additional i n f o m a t i o n .  Empire 
expressed i t s  i n t e n t i o n  t o  cooperate with Duke f n  provid ing a l l  of  the 
informatfon requested by Duke as quickly as possible. 

Uitness Reinke and witness kneekin testified t h a t  Ouke made detailed 
assessments o f  Empire's inittal proposal and updated the assessments twice t o  
incorporate updated or modified infomat ion submitted by Empire. Duke used 
reasonable methods and assumptions i n  making a l l  assessments, based on Duke's 
experience i n  t h e  power generat ion bustness and information from other industry 
sources. 

Y i tness  Reinke t e s t i f i e d  t h a t  Duke acted i n  good f a i t h  in t t r  dealings with  
Empire. The f a c t  that  Duke dtd not  enter into a contract with Empire does not 
demonstrate bad f a i t h .  Yitness Reinke stated that  Empire has taken selected 
documents out o f  context  t o  t r y  t o  establlsh bad fa i th ,  Witness Relnke and 
witness Meekin both t e s t i f i e d  during cross-examination t h a t  Empire Cross- 
Examination Exhib i t  Number 3 ,  Duke's discussion o f  opt ions,  ,was the range o r  
spectrum o f  thoughts o r  p o t e n t i a l  consequences t h a t  Duke saw as a result o f  
eva lua t ing  the Empire proposal. Oiscussion o f  the options 1s not  an example of 
bad f a i t h .  

Witness Reinke also noted t h a t  Duke spent o l g n i f i c a n t  t ime and resources 
examining Empire's proposal. Duke conducted two technical assessments and three 
economic assessments o f  Empire's proposal. This was done even though Ernpire had 
no s i g n i f i c a n t  experience and apparent ly  no net worth. Witness Reinke was o f  the 
opinion t h a t  under the circumstances Duke did mre than could be expected. 

U i  tness McHeekin descrl bed the assessments which Duke conducted. I n  order 
t o  determine i f  the o f f e r  was i n  the best  i n t e r e s t s  o f  Duke's customers, Duke 
D e r f o m d  an assessment which included consideration o f  many c r f t e r i a ,  including 
c o s t ,  benef i ts ,  r isks ,  u n c e r t a i n t i e s ,  and reliability. Duke performed technical 
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evaluations and economic analyses on the Empire proposal and supplemental 
information during the period from August 1990 through January 1991. Ouke 
determined tha t  there were significant technical problems associated w i t h  
Empire's proposal and that Empire lacked expertence in the development and 
construction o f  generattng p l a n t s .  These technical  problems and Empire's lack 
o f  experience raised significant concerns with  respect t o  the re1 i a b i l  i t y  of 
Emptre's proposal. Additionally, the economic analyses of Empire's proposal 
demonstrated that  Ernpire of fered no cost  advantage. Therefore, Ouke concluded 
tha t  It could not prudently rely on Empire for reliable cost e f f e c t i v e  peaking 
power. 

D u k e ' s  Tee hn ica l  A ssesoment o a a 1  i *  i I n  r 

Witness Meneekin described the technical assessment made on Empire's 
o r i g i n a l  proposal and air permit  application i n  August 1990. He indjcated that 
the scope o f  Duke's technic_al evaluation was nezessarlly l imited to the 
information provided by Empire which was incomplete i n  many respects. Ouke 
identified the following areas of concern: 

1. 

2 .  Higher c a p i t a l  cost than Lincoln; 

Quest ionab le  r a t i n g  o f  the Westinghouse turb ines;  

3 .  

4 .  

S tar tup  time on the Westinghouse turbines which d i d  not meet spinning 
reserve requirements for the Duke system; 

Reliability of on-s i te  wells as a water source without thorough study 
and testing; 

5.  No a i  r qual i ty  model ing or Best A v a i  1 able Control Technology analysi  s ; 

6 .  Empire's proposed a i r  permit a p p l i c a t i o n  whfch was based on unlimited 
hours o f  operat ion without se lec t ive  catalytic reduction, use o f  0.3% 
sulfur oil, and emission parameters based on natural gas, rather than 
fuel o i l ;  

7. Potential delays associated w i t h  late i n i t i a t i o n  o f  licensing process 
by Empire; 

8. Unrealistic fuel p lan  demonstrating a lack o f  understanding o f  natural  
gas a v a i l  a b i l  i ty; 

9. nalntenance/inspection Intervals based on manufacturer's 
recomnendations which were not consistent with Duke's survey o f  
Industry practice; 

10. 

l l*  

12. 

Unacceptable s t a f f i n g  by one operator  with no mntton o f  maintenance 
staffing or philosophy; 

Noise level guarantees which were potential  licensfng issues; 

Inconsistencies and problems with in  the construction schedule; and 
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13. Empire's l a c k  o f  experience. 

Witness McMeekin t e s t i f i e d  t h a t  Duke had concerns w i th  the output r a t i n g  o f  
t h e  proposed West inghouse CTs. Comparisons between the  proposal Yest  inghouse 
made t o  Duke i n  1988 and those submitted by Empire show subs tan t ia l  d i f ferences.  
Yh i l e  Empire s t a t e d  t h a t  the u n i t  i s  capable o f  100 MU a t  95 degrees F on natural 
gas, Yestinghouse proposed t o  Duke the same model machlne as capable o f  a 
not iceably  lower output  a t  97 degrees F. Duke modified the output for purposes 
o f  i t s  economic analysis. 

Witness McHeekin responded t o  witness Greenberg's testimony t h a t  s u f f i c i e n t  
data was provided f o r  Duke to  confirm Empire's o u t p u t ,  thus making the  output 
modi f icat ion used by Duke i n  i t s  economic analysis inappropr ia te.  Empire stated 
t ha t  the increase In capaci ty  above t h a t  proposed by Yestinghouse t o  Ouke i n  1988 
w a s  due t o  use of a higher water i n j e c t i o n - t o - f u e l  ratio used by Yestinghouse t o  
achieve lower NOx emissions. Witness HcHeekin t e s t i 7 l e d  that  Empire failed t o  
provide Ouke w i t h  e i t h e r  the proposed NOx emfssIon level or the w a t e r  i n j e c t f o n -  
to-fuel r a t f o  i n  i t s  i n i t i a l  proposal. Also ,  the water i n j e c t i o n - t o - f u e l  r a t i o  
c o r r e c t i o n  curve provided by Empire was the same as p rev ious ly  provfded t o  Duke 
by Westinghouse i n  1988 and tcmtnated a t  a maxjmum water i n j e c t i o n - t o - f u e l  ratio 
less than the value used by Empire. Thus, the parameters required t o  i d e n t i f y  
the basis o f  the increase i n  output were not  provided t o  Duke. Also, the 
technical i n fo rmat ion  suppl ied by Empire impl ied t h a t  a higher water in jec t ion-  
to-fuel r a t i o  was not used. Ouke maintained t h a t  i t  was j u s t i f i e d  i n  making the 
output modification under those circumstances. 

Witness WcMeekdn t e s t i f i e d  t h a t  there were implicatlons from an i n c r e a s e  i n  
output on the WSOlDS turbine above the output provided by Yestinghouse t o  Duke 
i n  1988, A t  the outset o f  determining the need for CTs on the Duke system, Ouke 
determined t h a t  h igh re1 i a b i l  i t y  was paramount given the  expected service.  As 
such, Duke Concentrated on filling t h i s  need wi th  f ield-proven equipment. Duke 
suspected t h a t  Empire's assertion t h a t  the increase in. output resulted from a 
higher w a t e r  injection rate d i d  not represent the total scope o f  change. Duke 
learned tha t  the firing temperature on the Y50105 had been increased twice i n  
recent years. Higher f i r i n g  temperatures could have a s i g n i f i c a n t  bearing on 
material performance from the standpoint o f  material failure and could also lead 
t o  more frequent maintenance Inspections. Thus,  bo th  reliabil i t y  and cos t  
consideration issues were ra ised by Empire's proposed use o f  USDlDS turbines a t  
higher outputs, especially for peaking service. Duke noted t h a t  turbine vendor 
warranties are f o r  a l i m i t e d  time and that the owner assumes the f i n a n c i a l  r i s k  
i f  a tu rb ine  modification results i n  problems f o l l o w i n g  expiration o f  the 
warranty . 

Witness McMeekin compared the cost/kw of the Empire proposal w i t h  the 
Llncoln p l a n t  i n  i t s  technSca1 evaluat lon.  Duke made comparisons o f  the c a p i t a l  
cost includfng interest during const ruct ion between t h e  L inco ln  and Empire 
p ro jec ts .  On an equal bas is  the comparisons showed that Llncoln had a 4% lower 
c a p i t a l  c o s t  per  kw than the Empire pro jec t .  This comparison was based on the 
c a p i t a l  c o s t s  proposed by Empire which Duke claims have been understated. 

Ui tness HcMeekin a1 so t e s t i f i e d  that  Duke had concerns w i t h  the proposed 
Empire's o r i g i n a l  proposal startup time for the turbines planned by Empire. 
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included a startup time of 36 minutes which does n o t  meet spinning reserve 
requirements f o r  a 10-minute startup. Ouke decided I n  1988 t h a t  the  
s p e c i f i c a t f o n s  f o r  the Linco ln  combustion turbine equipment would hnclude a 10-  
minute startup t o  meet spinning reserve requirements and t h a t  decision has not 
changed. W i t n e s s  Reinke discussed t h e  requirements f o r  spinning reserve. 
"Spinning reserve" i s  excess generating capacity which must be available to 
respond to the load f l u c t u a t i o n s  t h a t  n a t u r a l l y  occur on a power system, There 
i s  a continuous ef for t  t o  match f l u c t u a t i o n s  i n  system load w i t h  system 
generation i n  order t o  maintain a balance. The system must also  be ab le  t o  make 
up quickly for the loss  o f  a generat ing u n i t  forced out o f  serv ice .  Spinning 
reserve requirements are from the North American Electric R e l i a b i l  i t y  Council 
Operating GuSde and from contractual o b l i g a t i o n s .  He f u r t h e r  stated t h a t  a 10- 
minute startup requirement provides signiflcant economies associated w i t h  being 
a b l e  t o  use combustfon turb ine units to provide spinning - reserve. 

M i  tness McHeekln t e s t l f i i d  t h a t  Ouke bad concerns w l  t h  Empire's proposed 
water source. The Empire proposal s tated t h a t  water for p l a n t  operations would 
be f r o m  on-site  w e l l s .  Duke's concern was the r e l i a b i l i t y  o f  on-site wells as 
a water source without thorough study and testing. Without a geotechnical 
e v a l u a t i o n  and o n - s i t e  testing, the provision of such a large volume o f  water 
f rom wells would be risky i n  both t h e  long and short term. A l s o ,  there was no 
discussion regarding storage o f  any untreated water in the proposal. 

In regard to air q u a l i t y ,  w i t n e s s  McMeekin t e s t i f i e d  t h a t  the origlnal 
proposal by Empire d i d  not include sufficient deta i l  t o  assess Empire's abi l  i t y  
t o  license the project. The proposal did n o t  include a discussion o f  any 
model i ng t o  eval  u a t t  compl i ance w i t h  air qual i ty standards, 

Ui tnesr McHeekin tes t i f ied  t h a t  Empire's proposed air permit appl i c a t i o n  
which was subsequently submitted to Duke on September 6, 1990, was based on 
unlimited hours o f  operation without se lect ive  catalyt ic  reduction, use o f  0.3% 
sulfur ail and emissions parameters based on n a t u r a l  gas. Uitness McHeekin 
t e s t i f i e d  t h a t  these were not reasonable criteria. Although witness Greenberg 
t e s t i f i e d  that  Empire was aware o f  the need t o  u t i l i z e  both natural gas and fuel 
o i l  as a fuel source for the turbine, the preliminary a f r  permit appllcation gave 
no indication o f  t h i s .  Further, witness Greenberg t e s t i f i e d  that the pre l iminary  
air permit  application provided t o  Duke on September 12, 1990, was based on 100% 
o i l .  Ouke d i d  not receive a preliminary air permit a p p l l c a t i o n  on September 12. 
Duke noted tha t  Empire s t a t e d  i n  a September 12, 1990 l e t t e r  i t s  intention t o  
f i l e  the application that day, but to date Empire apparently has not formally 
f i l e d  an appltcation f o r  a Prevention o f  S i g n i f i c a n t  D e t e r i o r a t i o n  (PSD) p e m t t .  
There positions by Ernpire fur ther  served to demonstrate i t s  l a c k  o f  understanding 
regarding combustion turbine 1 icens i  ng requirements. 

I 

Yitness McMeekin testified t h a t  Duke also had concerns w i t h  Empire's 
original proposal related to fuel source. He testified t h a t  the f u e l  plan 
submitted by Empire demonstrated a l a c k  of understanding of natural  gas 
a v a i l a b i l i t y .  The proposal stated t h a t  there would be suff icient pipeline 
capacity under noma1 operating conditions t o  supply t h e  t u r b i n e s  w i t h  natural 
gas. Ernpire's fuel plan ignored t h e  fact  t h a t  n a t u r a l  gas would not  be available 
during extreme winter  conditions t o  accommodate Duke's needs f o r  peaking power. 
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A l s o ,  Empire's cash f low for  the project was based on the use o f  natura l  gas as 
the sole fue l ,  which is unrealistic. 

Witness HcHeekfn testified that Duke had concerns during the original 
technical e v a l u a t i o n  with regard to Emplre's proposed operation and maintenance. 
He stated t h a t  the proposed maintenance and inspection intervals were considered 
inadequate. Duke's opinion was based on i t s  own experience and industry 
information on in-service CT units.  Empire made no mention o f  maintenance 
staffing or philosophy other than the maintenance intervals. 

Duke also had concerns with Ernpire's proposal to have only one on-site 
operator .  Y h i l e  It i s  possible f o r  one person to operate the uni ts ,  one person 
cannot adequately keep the plant o p e n t j o n a l  over an extended time. Yitness 
McMeekin noted that the staff ing issue hid not been resolved. Although Empire 
proposed a s t a f f  o f  f i v e  i n  i t s  October proposal, w i t n e s s  Greenberg's testimony 
defended the o r i g i n a l  proposal as cons1 stent w i t h  Industry practice. In McHeekjn 
Exhi b i t  5 Duke showed that staffing at representative combustion turbine 
f a c i l i t i e s ,  which were referenced by witness Greenberg, was no less than two 
people per p l a n t  and averaged more than one person per unit. McMeekin testified 
t h a t  Empire does not  appear t o  understand t h a t  no r e l a t i o n s h i p  e x i s t s  between 
remote start and staffing levels, and that t h i s  staffing issue demonstrates the 
inexper ience o f  Empire and the problems o f  relying on turbtne vendor 
recomnendations. 

. '  

Witness McMeekin testified that the schedule contained in the proposal had 
several problems. The S i t ing  section and the Schedule sect ion o f  the proposal  
showed d i f f e r e n t  construction durations. A l s o ,  the schedule had activity 
conf l  icts  such that construct ion would n o t  have been supported. 

Wltness HcHeekin testifled that one of Duke's major concerns during t h e  
technical rev iew was Empire's lack o f  experience. Th is  lack o f  experience was 
obvious from the proposal, Empire's proposal demonstrated 1 I t t l e  knowledge o f  
combustion turbine 1 icensing, s i t i n g ,  design, construction, and operat ton.  4 

Empire's inexperience was confinned through information provided a t  Duke's 
request on Empire's experience t o  date .  The whole o f  i t s  power p l a n t  development 
experience consists o f  a lo-HU cogeneration f a c i l l t y  which i s  still under 
construction. By i t s  own admission, Empire had no other experience and has never 
produced any power anywhere. 

Uf tness McMeekin t e s t i f i e d  t h a t  the conclusion o f  the technical evaluation 
was t h a t  Empire's proposal had significant technical deficiencies and t h a t  Its 
capital cost was higher than the Lincoln pro jec t ,  Based on t h i s  evaluat ion,  Duke 
determined that there was a substantial r i s k  t h a t  Empire lacked the capabflfty 
to execute its proposal given i t s  low level o f  understanding and the large number 
o f  i ssues  which had not been addressed. Duke concluded t h a t  it  could not 
prudently rely on Empire f o r  peaking power i n  the tlme frame proposed by Empire. 
Witness McHeekln stated t h a t  Duke dfd not  seek addttlonal technical information 
i n  order t o  refine i t s  analysis.  Empire failed the i n l t l a l  assessment, and 
therefore no further assessment was necessary. 
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Quke's Eco nomic Assessme n t  o f  h i r e ' s  Oria inal Pronoral 
I n  regard t o  Duke's economic assessment o f  the orlgfnal proposal ,  witness 

McHeekin t e s t i f i e d  t h a t  Duke analyzed the proposal at capacity factors o f  1% and 
5% (because the o r i g i n a l  proposal uti1 ired an unreal istic 20% capac i ty  factor )  
f o r  one combustion t u r b i n e  and three combustion turbfnes. The or ig inal  
assessment was completed i n  September 1990, The analysis consfdered c a p i t a l  
costs, f i x e d  and vartable operating and maintenance (OW) costs,  t ransmiss ion  
costs,  and fuel costs. In additjon t o  e v a l u a t i n g  the  Empire project as 
originally proposed, Duke made certain modif icat ions t o  the information provided 
by Empire. These modif icat ions fncluded a reduction l n  sumner capacity,  
adjustment o f  heat rate to ref lect  comparable conditions, and changes to the OM 
c o s t s  ( i n c l  udlng fuel  cost) 

witness McHeekin testffied t h a t  Ouke modified the output  t o  be consistent 
w i t h  the p r o p r i e t a r y  i n f o m a t j o n  presented to Duke by Westinghouse i n  1988. Ouke 
later learned that Yestinghous-k had increased i t s  ratlng; however, without i n -  
serv ice  experience Duke was concerned t h a t  this increased output might a f f e c t  
re1 i a b i l  i t y  and maintenance. Thus, witness McMeekin t e s t l f l e d  t h a t  the modified 
output Val ue was appropriate.  

U i t n e s s  McMeekin t e s t i f i e d  t h a t  Ouke modified the heat rate to reflect a 
higher heat ing value o f  f u e l  instead o f  the lower heating v a l u e ,  The Empire heat 
rate was based on 95 degrees F while Duke's was 97 degrees F. The h e a t  rates 
provided by Empire were not cycling-adjusted SO t h e  e f f e c t  o f  short-term run 
duration was not considered. CTs are used for short-term runs, and the heat  rate 
needs t o  reflect frequent cycling. Ouke replaced Empire's proposed heat rate 
w i t h  a cycling-adjusted h e a t  rate based on higher heat ing value. 

Witness HcMeekin also described the modification t o  Empire's proposed QhH 
c o s t s .  Witness HcMeekin noted t h a t  Empire did not  originally offer to guarantee 
i t s  OW and fuel c o s t s .  Empire proposed t o  pass through a11 o f  these c o s t s .  
Therefore, Duke needed to assess the true c o s t s  o f  OW and fue l .  Empire's 
proposed OM c o s t s  were based on vendor reconmendations. Ouke modified the OM 
c o s t s  based on industry p r a c t l c e .  Duke's opinion, based on in-house experience 
and industry information, was t h a t  vendor reconmendations are frequently overly 
o p t i m i s t i c .  

Uitness McMeekin t e s t i f i e d  t h a t  Ouke's economic assessment showed t h a t  t h e  
Empire proposal o f fe red  no cost  advantage. However, he indicated t h a t  Ouke's 
economic assessment was not the primary reason Duke did not  accept Empire's 
o f f e r .  The conclusions drawn f rom the technical  assessment o f  the proposal and 
Empire's modi f iea t lons  led Duke t o  conclude t h a t  Empire had very l l t t l e  
experience in the power generating business. Duke concluded t h a t  Ernpire's 
proposal  was not  a v i a b l e  a l t e r n a t i v e  based on t h e  technical assessment, Empire's 
lack o f  experience, and the economic assessment. 

W e ' s  Assessme n t s  o f  EmPire'r SUDD I emental ProDosal 

YItness HcMeekin t e s t i f i e d  t h a t  Empire provided a supplemental proposal in 
October 1990 and Duke updated i t s  o r i g i n a l  assessments. Y i  tness McMeekin 
t e s t i f i e d  t h a t  although Empire addressed some of the  Issues t h a t  had been 
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i d e n t i f i e d ,  Duke still had s f g n i f i c a n t  concerns about the 'proposal The Person 
County water  source and staffing were addressed satisfactorily. All other issues 
remained a concern. 

Empire reduced i t s  Person County s i t e  size i n  the supplemental proposal from 
200 t o  56 acres due t o  sale of the remaining property .  Empire claimed this would 
not cause a n o i s e  problem, gjving as an example a 500-MU facility located on 50 
acres. Witness McMeekin test i f ied  that the referenced facillty was enclosed, 
which would result i n  lower sound level s a t  the property boundary but a t  a much 
higher cost for construction and operation. Duke still had concerns regarding 
no ise  based on the supplemental proposal. Duke fe l t  t h d t  i t  was very l i k e l y  that 
the  59 dBA noise level guaranteed by Empire a t  the'facility perimeter would 
result i n  unfavorable cornunity reaction. Duke d i d  not consider t h i s  
s a t i s f a c t o r y .  

Witness HcMeekin testified t h a t  Empire's supplemental proposal o f  October 
1990 addressed, i n  p a r t ,  Duke's concern with  Empire's fue? source. Empire 
provided information that natural gas would be ava i lab le  in the sumner months. 
However, there was no mention of the need t o  depend on fue l  oil far non-sumner 
o p e r a t i o n  and no adjustment o f  t h e  proposed operational costs to ref lect  the use 
o f  fuel o i l .  

Empire's lack of experjence remained a major concern. 

- 

Ui tmss McMeekin t e s t i f i e d  t h a t  Empi re's proposed s t a r t u p  t Ime was changed 
i n  the supplemental proposal.  Empire included a table fn  i t s  supplemental 
proposal which l i s t e d  the cold start as 29.5 minutes and the emergency start a s  
19.5 mfnutes far the Yestinghouse 501D5. The revised star tup t h e  still d i d  no t  
meet the IO-minute spinning reserve requirement. Empire also included a l e t ter  
f rom Westinghouse which stated that the turbines could be s t a r t e d  " i n  
approximately 10 minutes" but  with the note tha t  frequency of recommended 
inspections and maintenance would be significantly impacted. The impact o f  each 
19.5-minute start was shown as the equivalent o f  400 operating hours, i . e . ,  
equfvalent to almost one year's operation, uhlch would have a significant impact 
on cost o f  maintenance, Witness k n e e k i n  tes t i f i ed  that  the impact of an 
approximate 10-minute start was not includtd; however, the impllcatlon relative 
to the 19.5-minute start was t h a t  i t  would indeed be most severe. 

The supplemental proposal d i d  not change the basic conclusion that  it was 
not prudent for Duke to rely on Empire for peaking power I n  the time frame 
included I n  i t s  proposal, Yltness McHeekln stated t h a t  the review o f  the 
suppl mental proposal contjnued to show no c o s t  advantage i n  purchasing 
e l e c t r i c i t y  f rom Empire as compared t o  Duke's proposed Lincoln project. 

W e ' 5  Assessme nt o f  EmDire's L i f e  Cycle Cost Anal ys f s 
Witness HcMeekin a1 so test1 f i e d  that  Duke revtewed Empire's L i f e  Cycle Cost  

Analysis presented t o  Duke in January 1991 in which Empire claimed a savings o f  
$100 million. He stated that Duke perfomd its own economic analysis using 
Empi r e ' s  rnethodol ogy. Duke modi f l ed  several parameters t o  correct errors In 
Empire's analysis and to place the analysis on a comparable basis.  Witness 
Reinke t e s t i f i e d  that the results o f  t h i s  analysis were comunicated t o  Empire 
in a meeting on January 21, 1991. Th is  evaluation concluded t h a t  the Empire * 

project was not a viable,  least cost alternative to Duke's Lincoln p r o j e c t .  
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Witness McMeekin described the modifications Ouke made to the Lffe Cycle 
Cost Analysis, Witness McMeekin testified t h a t  Duke modified the sumner 
capacity, discount  rate, capital costs, facility l i f e ,  v a r i a b l e  Om, and heat 
rate. He noted t h a t  Empire based its comparison on the cost parameters provided 
by Duke t o  the Comnission i n  the Lincoln c e r t i f i c a t e  proceeding pursuant to Rule 
R8-61(b) and that  these costs were an anticipated upper bound and were not on the 
same b a s i s  as the Empire proposal. Witness kneekin  stated tha t  the Rolling 
H i t  1 s capacity and the Lincoln eapaei t y  were adjusted to be comparable to account 
fo r  operation and temperature differences.  Uitness Meneekin t e s t i f i e d  that Duke 
used a discount rate o f  9.77% for both projects .  He also noted that the c a p i t a l  
cost used by Empire for Duke was not comparable i n  that It contained the costs 
f o r  i n i t i a l  filling o f  t h e  fuel o i l  tanks. F u r t h e m r e ,  Empire's interconnect 
c o s t s  appeared t o  be substant ia l ly  underestimated and the cost o f  upgrading 
Duke's transmission system to aceomnodate the add1 t i o n a l  load was totally 
omi t ted .  He noted that the f a c i l i t y  l i f e  basis f o r  Buke as stated in Rule R8- 
61(b)  information was 20 year3 versus the 25-year life incorrectly stated by 
Empi re.  

Uitness McMeekin described Duke's concern with  var iable OW c o s t s  applied 
t o  Duke and Empire in the L i f e  Cycle Cost Analysis  submitted by Empire. Empire's 
a n a l y s i s  u t i l i z e d  the variable OdrM costs f o r  Duke as shown i n  Duke's R8-61(b) 
f i l i n g  which were based on industry practice while Empire's projected OW costs 
were based on vendor reeomnendations. The v a r i a b l e  OM estimate presented i n  the  
Rule R8-61(b) filing was not based on vendor recomnendations and cannot be used 
for comparison w l  t h  estimates based on vendor recomnendations. Duke's opinion, 
based on in-house experience and industry information, was that vendor 
reconmendations are frequently overly optimistic. Therefore, Ouke equal ized 
variable OM for b o t h  Empire and Lincoln a t  the RB-il(b) f i l i n g  level. Uitness 
Greenberg agreed i n  h i s  testimony t h a t  Yestinghouse's and G E ' s  recomnended 
variable OM were roughly comparable. 

Witness McMeekin t e s t i f i e d  that Duke had a concern with heat rates used by 
Empire in its L i f e  Cycle C o s t  Analysis. The heat r a t e s  used by Empire f o r  Ouke 
and Empire units were neither c y c l i n g  adjusted nor a t  the same temperature. 

In regard to Duke's assessment o f  Ernpire's January 1991 L i f e  Cycle Cost 
Analysis, witness McMeekin concluded t h a t  the analysis continued to show that  
t h e r e  was no cost  advantage to purchasing electricity from Empire. 

a h e r  Issues P e r t a l  n i  ns t o  Duke 's Assess ments o f  w i r e ' s  P r o n o d  

Witness McMeekln acknowleged that Duke made certa in  errors i n  i t s  September 
and November analyses, He said t h a t  Duke t r e a t e d  an annual cost  component as a 
monthly component i n  the September and November analyses. In the November 
analysis, Duke interpreted t h e  f fxed  OM costs  identlfied by Empire i n  the 
October supplement as p e r - u n i t  c o s t .  The information provided by Empire was 
unclear. In the original proposal, f ixed OW was provided on a per-unit basis. 
The October supplement d i d  not spec i fy  t h a t  the OM cost  was on a to ta l  plant 
bas is  and not a per-unit basis.  The January analysis d i d  not contain t h e  
referenced errors but showed no cost advantage t o  the Ernpire project. Uitness 
Meneekin also testified t h a t  i f  these errors i n  the September and November 
assessments were corrected, t h e  conclusion would not  change. The error in the 
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September analys is  favored Empi r e  whi 1 e the errors I n  the November analysis 
favored Duke. Adjustments for these e r ro rs  showed the same relative results; 
when placed on a comparable b a s k  the Empire project offered no cost advantage. 

Yitness Heneekin t e s t i f i e d  that Empfre's claimed savings o f  $100 million was 
the result of Empire's assumptions relatlng to OW costs and fuel. Even using 
numbers agreed upon by Duke and Empire, the c a p i t a l  cost  o f  Lincoln i s  lower than 
€moire's. Uitness Hckekln noted t h a t  i n  I t s  July and October proposals, the 
capital cost was the only cost thatEmpfre was n o t  going t o  pass through t o  Duke. 
Witness McHeekin noted t h a t  wttness Greenberg admitted t h a t  the fuel  costs o f  the 
two f a c i l i t i e s  should be equal Yitness Greenberg also adrnCtted tha t  the 
manufacturer's reeonmended maintenance and v a r i  ab1 e OW f o r  the proposed machines 
a t  the two f a c i l i t i e s  are roughly equal. Therefore, by Empire's own admission, 
one would expect t ha t  the pro jected fuel and Oafl cost  o f  the two facilities would 
be roughly ewal .  Yitness McHeekin t e s t i f i e d  t h a t  Empire manipulated these 
numbers t o  produce a 5100 m i l l i o n  *savings," none o f  which ft proposed t o  
guarantee. 

Y i  tness Reinke stated that Empire is an inexperienced company proposing 
e s s e n t i a l l y  the same type of p ro jec t  as Duke's L inco ln  p r o j e c t .  Regardless o f  
who b u i l d s  and owns the capacity, the operating requirements t o  meet the 
a n t i c i p a t e d  peaking demands of Duke's customers are the same. Since Duke's 
economjc analys is  showed that  substant ia l  c o s t  savings f r o m  Empire's proposal d i d  
no t  c x i  s t ,  purchasing capaci ty  from Empire instead o f  building capaci ty  o f fered 
no advantage t o  Duke's customers t o  o f f se t  the add i t iona l  risks and r e l i a b i l i t y  
concerns asroci ated wi th  purchasing power from an Inexperienced developer. 

W t n e s s  McMeekin explained the s ign i f i cance o f  location for a C f  project. 
Duke conducted an extensive study of potential combustion turbine s i t e s ,  
including t h e  northeast p o r t i o n  of Ouke's service t e r r i t o r y .  The Lincoln s i t e  
was selected as a result o f  t h l s  s i t f n g  study. Wltness Reinke d i d  not agree w i t h  
Empire's content ion t h a t  i t s  pro jec t  would provide Ouke wi th  needed divers i ty .  
Ouke has 163 generatlng u n i t s  in 39 loeatlons in i t s  serv ice  area. U i t h  this 
degree of exist ing diversity, it i s  much more important that the focus be on 
equipment re1 l a b t l  i t y  rather than loca t ion .  

U i t h  regard t o  transmtssion losses, witness Reinke t e s t i f i e d  t h a t  losses are 
inherent f n  the t r a n s f e r  o f  power. Kilowatt-hour losses f o r  peaking f a c i l i t i e s  
are considerably less than for brse-load f a c i l i t i e s .  Yitness Refnke s t a t e d  tha t  
Empire's project would have l i t t l e  e f f e c t  on system losses. Hr. Refnke stated 
that locating a generat ing facility i n  the northeast portion o f  Ouke's t e r r i t o r y  
would tend t o  reduce f l o w s  on the Interconnect ion w i t h  Carolina Power & Light 
Company (CP1L) i n  the Ourham area; however, it i s  not a necessary requirement 
t h a t  f l o w  on t h i s  in terconnect ion be reduced, The interconnection with CPLL i n  
Durham has s u f f i c i e n t  capacity to accomnodate a wide range o f  contingencies on 
both systems. 

Empire claimed i n  i t s  complaint that Duke refuted "to hold additional 
dfscussions w i t h  EmpIre, a MUG t h a t  was shown t o  Duke t o  be cos t  j u s t i f i e d "  and 
claimed t h a t  therefore "Duke has v io lated \ t s  agreement with the Public S t a f f  t o  
increase its n o n - u t i l i t y  generation e f f o r t s  (an agreement embodied i n  t h e  
Comnission's March 26, 1991 Order i n  Docket No. E-?, Sub 461)." Witness M e e k i n  
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and w i t n e s s  Reinke t e s t f f i e d  t h a t  Duke reviewed and evaluated Empire's analysis 
using reasonable methods and assumptions, and concluded t h a t  there was no cost  
advantage. The f a c t s  that  Duke continued a dialogue with Empire about Its 
pro jec t ,  held dlscussions with  Empire, and made several assessments o f  Ernpire's 
p r o j e c t  show t h a t  Duke acted i n  accordance w i t h  its agreement w i t h  the Public 
S t a f f .  Addi t ional ly ,  Duke expressed an i n t e r e s t  i n  continuing discuss ions  with 
Emp i re regardi ng capaci ty  needs beyond L 1 ncol n 

i s s i o n  co ncl us i oni 

The Comnission concludes that Duke made detailed assessments o f  Empire's 
proposal and t h a t  Duke used reasonable methods and assumptions i n  its 
assessments. 

In i t s  technical assessments, Duke identified numerous shortcomings; only 
a few o f  which Empire sat is fact -or i ly  addressed. Duke Guestioned Empire's output 
r a t i n g  o f  the Uestinghouse turbines. While Ouke acknowledged t h a t  I t  la ter  
learned t h a t  the units were capable of the higher output, Duke continued to 
question the impact of the higher output  on re1 iab i l  i t y  and OW c o s t s ,  Duke was 
concerned that the start-up time for t h e  Yestinghouse turbtnes proposed by Empire 
d i d  not meet Duke's spinning reserve requirements. Ouke appropr iate ly  included 
this requirement for i t s  supply-side option. Duke a l so  expressed concerns about 
the re1 i a b i l  i t y  o f  on-site wells as a water source. Empire attempted to reassure 
Duke; however, Empire has n o t  dri l led  any t e s t  wells and provided no proof t h a t  
adequate water was available on the s i t e .  Duke noted t h a t  Empire had not 
obtained or applied for an air permit. Empire stated that i t  was i n  the process 
o f  completing the a p p l i c a t i o n  and that there was adequate t ime.  In  a September 
1990 letter t o  Ouke, Empire stated i t s  intention t o  file the a ir  permit  
application imnediately, but it has not  been fi led t o  date. Duke questioned the 
maintenance and inspection Intervals t h a t  Empire proposed. Empire proposed the 
manufacturer 's reconmendations and Duke d i  srgreed based on i t s  know1 edge and 
industry feedback. Duke also questioned Empire's staff ing level i n  the or ig ina l  
proposal ,  Empire subsequently modiffed i t s  staffing level ; however, Empire 
provided testimony to support i t s  original staf f ing level Duke i d e n t i f i e d  noise 
as a potential issue, based on i t s  experience i n  licensing other generating 
f a c i l i t i e s .  One of Duke's major concerns was Empire's lack o f  experience. 
Empire noted i t s  willingness t o  guarantee a l l  aspects o f  the p r o j e c t ,  contending 
t h a t  inexperience was a moot point .  However, no amount o f  guarantee can produce 
the capac i ty  that  Duke wlll need i f  the developer cannot complete t h e  p r o j e c t  on 
time, Experience i s  an appropriate and reasonable cons idera t ion ,  and Empire's 
lack o f  experfence was a major factor i n  Duke's decision. 

Duke performed three economic assessments o f  Empire's proposal .  In each 
assessment, Duke empared Empire's Rolling H4lls project wtth Ouke's Lincoln 
project, af te r  modifying certain aspects o f  the Rolllng Hills project t o  place 
i t  on a comparable basis. In i t s  
September and Hovember economic assessments, Duke d i f i e d  Empire's proposed 
output ,  heat  rate, and OM costs. Duke witness McMeekin stated that  the output 
adjustment was appropriate for u n i t s  i n  peaking service. Both pat t ies  agreed 
that t h e  heat r a t e s  should be the same, and I t  has been admitted that both 
Yestinghouse's and General Electrlc's OM recommendations are comparable. Duke's 
modifications were appropriate to ensure a fair and reasonable comparison o f  the 

Empire disagreed with Duke's modifications. 
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projects. The conclusion of Duke's economic analyses was t h a t  there was no cost  
advantage t o  Empi re's p r o j e c t .  Duke acknowledged errors i n  f t s  September and 
November economic analyses but noted that corrected analyses yielded the same 
relative results and conclusions. Duke 1ater.reviewed a l i f e  Cycle Cost Analysis 
provided by Empire i n  which EmpIrr claimed a $100 m i l l t o n  savings for Duke's 
customers. Duke made cer ta in  modi f i e a t  i ons t o  the anal ys 1 s and conel uded once 
again t h a t  there was no cost  advantage t o  Empire's project. Duke's modif icat ions ' 

were made t o  ensure t h a t  c o s t  comparisons were on a consistent b a s i s ,  and Empire 
f a i l e d  t o  demonstrate during the proceeding that these modifications were 
inappropr ia te .  The Commission also recognizes that slgnificant transmission 
system upgrade c o s t s  were not included i n  the comparison. The Conmission 
concludes tha t  the $100 millfon savings tha t  Empire claimed does not exist .  

The record shows tha t  Duke went t o  great lengths to analyze Empire's 
proposal and t h a t  Duke discussed the r e s u l t s  of the analyses with Empire. Empire 
continued t o  make changes t o  iCs  proposal, which Duke i n  turn analyzed. Duke's 
assessments showed s ign i f icant  def ic iencies  i n  the proposaland no cost advantage. 
The Comni ssion concludes t h a t  Duke used reasonable methods and assumptions and 
d i d  n o t  arbitrartly deny the proposal.  Any assumptions Ouke was required t o  make 
were the result o f  the proposal being Incomplete and, i n  any event,  were 
reasonable  assumptions. Duke's modifications were reasonable. Having reviewed 
t h e  record i n  f t s  entirety, the Comnissfon f inds no evidence o f  bad faith by 
Duke. 

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDING OF FACT NO. 16 

Rule R8-58(e) requires each e lec tr i c  utility to  "assess on an ongoing b a s i s  
the potenti a1 benefits o f  reasonably ava i  1 ab1 e purchased power resources* and t o  
*discuss i t s  overall assessment o f  i t r  purchased power resources, including . . . independent power producers . . . , and provfde details o f  the methods and 
assumptions used i n  the assessment o f  those purchased power resources having a 
s ign i f icant  impact on i t s  least cost  integrated resource p l a n . "  - 

Yitness Greenberg t e s t i f i e d  that Duke violated Rule R8-58(e) by not 
providing i t s  assessments o f  Empire's proposal t o  - t h e  Camnission. He also 
t e s t i f i ed  t h a t  Duke dld not provide f t s  assessments t o  Empire u n t i l  a f t e r  the 
compla int  was f i l e d  and discavery was conducted. Houevw, he stated t h a t  trt 
September 1990 a Duke representatlve told him the general areas i n  which Empire's 
p r o p o s a l  was deficient. 

Uitness Reinke t e s t i f i e d  t h a t  Duke discussed i t s  overall assessment o f  
purchased power resources, including Empire's proposal, i n  I t s  1991 short-term 
a c t i o n  plan f i l e d  wi th  the Comlss ion .  It i s  Duke's p o s i t l o n  that sSnce a11 o f  
i t s  assessments showed t h a t  Ernpire's proposal had no s igni f icant  impact on the 
least cost p l a n ,  Rule R8-58(e) did not  requlre a discussion o f  the details o f  the 
methods and assumptions used in the assessnrents. Witness Relnke t e s t i f i e d  t h a t  
Duke d id  not provlde a detailed assessment o f  Empire's proposal t o  e i t h e r  Empire 
or the Conmission; however, Duke discussed i t s  concerns with Empfre on September 
18, 1990, on November 20, 1990, on January 9, 1991, on January 21, 1991, on 
January 31, 1991, and again on June 27, 1991, 
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The Publ ic Staf f ,  i n  I t s  post-hearing brief, argued that  Duke's 
interpretation of Rule  R 8 - 5 8 ( e ) - - " [ i ] f  we assess i t  and reject i t ,  then i t  has 
no significant impact and therefore the details of the assessment need not be 
reported"--is wrong. The Publ ic S t a f f  argued t h a t  the purpose o f  the reporting 
requirement i s  t o  g i v e  t h e  Comnission an opportuni ty  t o  review t h e  assessments 
and t h a t  the  " s i g n i f i c a n t  impact language clearly i s  meant as a limit on the 
number o f  projects the assessment o f  which has t o  be reported i n  detail," The 
Public S t a f f  argued that Empire's proposal had a potential significant impact on 
Duke's least cost plan and t h a t  Duke.violated Rule R8-58(e) by f a i l i n g  t o  provide 
details o f  i t s  assessments i n  i t s  least c o s t  f i l i n g s .  The Publ ic  S t a f f  asked the 
Conmission t o  c lar i fy  the terms "reasonably avai lable"  and "s igni f icant  impact" 
and t o  requ i re  Duke to estab11 sh an evaluation process by whlch i t  can analyze 
future proposals for purchased power resources. 

The Comnission concludes t h a t  our previous findings and discussions 
adequately resolve the two issues which were identrfied as the focus o f  the 
present compla int  proceeding. The issues ra ised by the Public S t a f f ,  dea l ing  
with interpretation o f  Rule R8-58(e) and wSth the appropriate evaluation process 
by which utilities should assess future  purchased power proposa ls ,  are more 
appropriately raised i n  the c o n t e x t  of t h e  Comnission's pending least cost 
integrated resource planning docket, Oocket No. E-100, Sub 64. 

IT IS, THEREFORE, ORDERED t h a t  the complaint o f  Empire Power Company f i l e d  
a g a i n s t  Duke Power Company on April 4, 1992, should be, and the same hereby is, 
denied . 

ISSUED BY ORDER OF THE C M I S S I O N .  

NORTH CAROLINA UTILITIES COMMISSIBM 

(SEAL) en, Chie f  CIeM 

Comnissioner Duncan concurs by separate op in ion .  
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Docket No. €97,  Sob 492 

Commissioner Duncan, concurring. 

While I agree w i t h  the majority's u l t i m a t e  decision i n  this case, I am no t  
I therefore entirely comfortable with the route it takes t o  reach t h a t  point. 

w r i t e  separate t o  express those concerns. 

As t h e  majority o p i n i o n  p o i n t s  out ,  the Comnission's consideration i n  t h i s  
hearing was l i m i t e d  t o  two i s s u e s :  (1) whether Empire made a proposal t o  Duke 
o f  reasonably a v a i l a b l e  purchased power t h a t  would have a s i g n i f i c a n t  impact on 
Ouke's l e a s t  cost i n t e g r a t e d  resource p l a n ,  and whether such proposal was 
complete,  detai led and sufficient for Duke to perkrm a detailed assessment 
thereof  and ( 2 )  whether Duke a r b i t r a r i l y  denied the proposal without making any 
deta i led  assessment thereof using reasonable methods or  assumptions, or, i f  such 
assessment was made, whether Duke has refused t o  prov ide  the assessment 

I do not  believe the Comnission's conclusion that  Empire's proposal  was not  
complete, detailed and s u f f i c i e n t  f o r  assessment i s  e i t h e r  j u s t i f i e d  by the 
record or necesrxy t o  the result.  It i s  undisputed t h a t  Duke had no standards 
i n  place  by which t o  evaluate the sufficiency o f  independent power producer ( I P P )  
proposals, and, apparently, no formal procurement . procedures for hand? i n g  
proposals w i t h  respect  t o  purchased power. There was, therefore,  no o b j e c t i v e  
c r i t e r i a  e i ther  t o  guide Empire i n  putt ing together i t s  submission or t o  serve 
a s  a standard f o r  determining completeness. Empire could reasonably have 
t h o u g h t ,  a s  do I ,  t h a t  indicatlng i t s  willingness to supply whatever remaining 
material was necessary was the  appropriate way t o  handle the ambigujty created 
by Duke's own absence of such procedures. Instead, the  majority chooses to 
interpret Empire's offer to work w j t h i n  Duke's standardless framework as a sign 
o f  weakness rather than f l  e x i  b i  1 i ty,  and conspicuously decl i nes t o  comment un 
Duke's f a i l u r e  t o  even attempt to obtain the information that  i t  now says was 
necessary. 

N o t  only  do I think this conclusion arguably wrong, i t  seems t o  me clearly 
unnecessary. The fact  remains t h a t  Duke d i d  manage t o  perform not one but ffve 
assessments wi thout  the in format ion t h a t  i t  clalms, a f t e r  the f a c t ,  was so 
c r i t i c a l ,  and without maklng any e f f o r t  t o  o b t a f n  t h a t  in format ion  from Empire. 
In f a c t ,  the record reflects t h a t  Empire d i d  not  even learn o f  Duke's assessments 
until Duke responded t o  a request for production o f  documents during discovery, 
I would therefore have concluded t h a t  it was unnecessary t o  reach t h i s  issue,  
because Duke was entitled to p r e v a i l  on the second. I think tt i s  supportable 
f rom the record t h a t  Duke d id  not deny the proposal arbitrarily, because i t  had 
legitimate concerns about reliabiljty and Empire's lack o f  experience. 

Having agreed w i t h  the result, however, I do want t o  make i t  c l e a r  t h a t  B 
am n o t  convinced that Duke acted i n  the good fai th with which t h e  majority wishes 
t o  credit i t . I am particularly concerned about three things, two o f  which also 
concerned the Public Staf f :  (1) Duke's failure e i ther  t o  discuss Empire's 
proposal w i t h  the Commission or i t s  def i c i enc ie s  w i t h  Empire; ( 2 )  a pattern o f  
conduct, including a written memorandum, indicating Duke's intent t o  discourage 
proposals by IPP's; and (3) the timing o f  Duke's comnunications w i t h  Empire 
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( w i t h  t h e  f i n a l  rejection o f  Empire coming, as the Publ ic S t a f f  p o i i t s  out ,  
within days after the proposed orders i n  Duke's Lincoln c e r t i f i c a t e  docket were 
f i l e d )  which strongly suggests t h a t  Duke merely wished t o  string Empire along 
until i t  could no longer intervene i n  the Linco ln  c e r t i f i c a t e  docket. 

I hope t h a t  Duke understands t h a t  although perhaps j u s t i f i e d  here by the 
legitimacy o f  the concerns regarding Empire 's  inexperience, t h i s  i s  a course o f  
conduct which I ,  a t  least, would not l i k e  t o  see repeated. 
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BEFORE ME WRTH CAROLINA UtILfffES COmISSXON 

I n  the Matter of 
hvestfgation and Rutemking Proceedfng to ) ORDER ADOPTING 
Cons I der lair  t Cost Intcgrutcd Resource 1 RUUS 
Plrnni  ng 1 

BY THE COmISSIOk By Order issued March 25, 1987, the Colnmirrion 
ins t i tu ted  a gcnrral investfgitfon m d  rulemaking proceeding to consfder the 
adoption of I new approach to r lee t r ic  utflity planning which fs intended U 
f d t n t f f y  thora dtc tr i c  recourcr options which ern br obtained for the tout  
ltrrt tost tha ratapayttr conrirtrnt with rdtquitr, rdiablr r t r v h .  
Crrol ina  Power I Ltght Company, Duke Power Company, V i rg ln i r  Elmetric and Powar 
Company, d/b/a North Carolina Power, N a n b h r l r  Power and t i g h t  Company, the 
Public Staff ,  8nd thr Attorney General ware made parties to the proceeding and 
wra nqucsted to f i l e  colmpcnts.- Carolina Utilfty Cuhmcrr Assueiatfon, h e .  
(CUCA), and thr  .Worth Carolina Industrial Energy Consmtrr [NCfEC) n r e  rl l o m d  
to Intervene in- the proceeding. 

By Order issued March 16, 1988, the Coarafsrion proposed tule5 whfch define 
an overall frmcwork wlthin which the h a s t  cost  integrated resource plrnnfng 
process WIll take place and requested cowMntt on the proposed ruler fmm a l l  
Interested parties. The Comrnirsion reeognfrad i n  the Order t h a t  it could 
address aach issue in the proemding mure tffr&ivcly by rtfocuring the 
rulemaking procctdfng on 8 rclatjvcly few issues a t  I time, rnd t h a t  such rn 
approach would initially rrqdrr the adoption o f  ruler astablirhfng the brsic  
framework f o r  a least cost Integrated resource planning program, followed by 
rules d~vrlopfng the details nceerrrry b flesh out the ovatat1 program. 

Thl March 16, 1988, Order also requested eoamcntc on t h r t t  rpeclfic issues 
f n  addit ion b eomrntntc on t h e  proposed rules themr~lveo; the t h n e  issues 
king: (1) the primary eonrfdcratfonr which ~ u r t  be addressed by orch least 
cost i n t r g r a t r d  risourcm planning study 8nd the relative uelght which should be 
given to each o f  the considerations i n  tanking r i c h  rasource option f n  thr 
study; (2) the conrfdtrrtfon o f  appropriate nwrrdr to utllitfrr for r t f l d i n e y  
8nd C O n S W V 8 t f O f l  which dKFr8Sr utjlfty b i l l s ;  8tld (3) the  n u t  fS8W O f  ISSbIcS 
uhfch need b be developed I n  greater detafl IS part o f  8 ryrttaratlc avolution 
O f  the ptopoS8d W l l S .  

Comments mrt f i l ed  by Carolina Pmr L l i g h t  Cmpany, Oukt Pomr Company, 
Worth Carol j n i  Power, th Pub1 i c  Staff , the Attorney Central, Paul Harkowitt of 
the Energy Conrcwrtlon Coalition, and Hartha Drake. Additional raply coaPtntr 
mra filod by CPLL m d  Duke Powtr Cwany.  

Based on the comwntr f i led  In t h I s  procarding, the Cmirrion i s  of tnr 
opfnforr t h a t  the rules proposed i n  the Order o f  March 16, 1988, should be 
rdoptrd with nlrt lve ly  minor rtvislonr. The rulrr specify that drlund-side 
rvrourcr p l m n l n g  and supply-side msourct plrnning &re t o  be inbgrrtrd in to  1 
single plrnnlng process; and t h a t  rltrrnrtfve rwource uptfonr must be studfad 
and camparad i n  such depth t h a t  a balrnctd, rrrllrtfc W d u a t f O n  O f  the optjons 
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ern be u d e .  fht rules adopted herefn rlro fntegratt  A r t i c l e  0 of the 
Corpmisrion'r exist ing tlectrfe sirvice rules (NCUC Rules RB-42 and R8-43 for 
Electric Energy Supply Plmning) into the I m s t  cost i n k g r a t e d  resource 
p 1 anni ng rul as. 

The m i s s t o n  i s  also of the opinion t h a t  other issues e-ntcd on by 
thr prrtirc fo the ptoertdfng should be rddrtsred by rrparatr Order 31 
approprf8tt. Such Irrurc 8s 8 rrorklng definition o f  hast  cost integrated 
tysource planning, appropriate rmrrdr t o  utflitiar f o r  rfficiency and 
eonr8rvation, 8nd competftjvm biddfng SycUmr for MU c a p a c i t y  need further 
work and dfscursion. 

In I emprnfon Order i c s w d  t h f s  same duy i n  Doekat No. E.100, Sub 58, the 
C o d  ss 4 on has rchrdul cd hrari nus to cons1 der, analyte, 8rid i nvcrt f gate the 
least cost integrated wsource plans which will  bt devdoprd and f i t r d  i n  t h i t  
docket by EPLL, Oukt, North  Carolha Power, m d  Nanbhata. Thrsr plans will be 
prepared f n  confomity with a l l  ipplicablr rtrtr l rw 8nd tha rules adopted m d  
fmplemtntad by this O a r .  A l l  interested partlas,  including the Putrlfe S U f f  
and Attorney General, wlll be encouraged t o  particfpitt_ i n  those hearings. The 
Commfrrfon has 8 t S O  rchcdulrd s i x  night hcarfngs icmss the $ U t e  o f  Worth 
Carolina for the convenience o f  those members o f  the grnttrl public who may 
wfsh t o  appear and testify. I n  r d d f t f o n ,  the Coomlssfon hrr indicated an 
intent to l n f t i r t e ,  I S  rn Iworbnt part o f  those proceedings, a conrprahcnslvt 
f nverti g a t i  on Into  the scope and ef fret1 veness o f  the demand-$! de programs and 
nsourcc options which our alectrlc utilities curnntly hrvr fn  place i n  Horth 
Carolina and whfch they may plan to I n i t f a t e  In  t he  near future .  In 
particular, CPLL, Duke, North Carol i n i  Powcr , and N a n W a l i  have been directed 
as part ef  theft plans and testimony t o  prov ide  I d r k f l r d  description and 
arrsssaent o f  the affcctivrntss o f  the i r  anergy concervatfon and load 
management programs. Furthemom, t h e  Comirrfon has also rrquestrd the Public 
Staff t o  conduct a comprehensive fnvastlgation into  the scope 8nd effrctivrncsr 
of the i n t e g r a t e d  resource plans t o  be f l l r d  by the electric utilftier, w i t h  . 
particular mphasfs being givrn to t h e  subject o f  conservation and load 
management as a rrrouret option. 

In addition t o  the retfonr today taken i n  Docket Wo. E-100, Sub 5&@ tho 
Cmnfrrlon concluder that it i s  also rpptoprfrtt t o  rrqurst the Public Staff t o  
coordinate 8ffortr with CPLL, D u b ,  North Carolina P w e f ,  and Ntntahr la  to 
Jointly develop rnd ptopose an r r r o ~ c n t  o f  dtmrnd-ride p i l o t  d+mlonrtrrtjon 
projects fo r  implmentrtfon and t t l r l  in North Carolina. The Com4rrion 
belfrvtr that pflot projretc can and will  fom an txtrroely bportant part of 
the process which i s  designed to implement 8 comprahmcfvr progrm o f  lrrrt 
cost  planning i n  t h i s  S t r t t .  

If IS, THEREFORE, ORDERED IS fot lws:  

1. That the rules 8 t h c h e d  hrrrto as Appendix A entitled "Least Cost 
Intrgrrttd Resource Planning" are hereby adopted affective on r n d  a f te r  tht 
date Of this  Older. 

2. fhrt  Article 8 o f  the Comisr.lon'r Rules for E l r e t t l c  LIght rnd P f i m i ?  
conrjsting of  WCUC Ruler R8-42 8nd R8-43, 1s hcrrby nccindrd r f frct fwe on m 
after the d r t t  o f  t h i s  Order. 

2 
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0 3. That the Publfe Sfrff i s  hamby rrqurrtrd to coordinate efforts wtth 
C P U ,  Duke, North Carolha P m r l  and Hrnbhalr to jointly drvrlop and propose 
for the m i s s i o n ' s  eonrfdrrrt4on an r r r o m n t  of damand-sidr pf lo t  
demonstr8tfon projects .for fmp?tmtntstlon and trial fn  Worth Cirolina. The 
Pub1 f e Staff 4s hereby requested t o  report back t o  the Camnirrion lvgarding the 
ratus of thfr rrttar 15 soon as porriblr. 

ISSUED 8Y ORDER OF THE CMISSION. 

This the w. day otQd~& 19@. 

WORTH CAROLINA UTILITIES C O M I S S I O N  

3 00 I 5 6 5  
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APPENDIX A 

CHAPTER 8 

ELECTRIC LIGHT AND POWER 

ARTICLE 11 

LEAST COST INTEGRATED RESOURCE PUNMING 

Rule R8-56. General. 

( 8 )  P U r p O S k  The purporr o f  lorst cost tntrgrlttd n s ~ u r c e  planning 
1 s t o  ensure that arch ragul8ted rl r c t r l c  u t i  1 ity opcrrting i n  North 
Carolina I s  daveloping nlfablt projections o f  the long trngt demands for 
rlrctrlcity In i t s  rervfce a r i a  rnd I eombinath o f  n t i i b l r  1ysource 
options f o r  meetfng the rnticipatrd dtmands i n  I cost a f fect ive  Banner, 
Thrsh rules are intended t u  be consistent w i t h  thm rppliciblm provisions o f  
the North Carolina Gcntral Statutes, but are not-Intended fo n s t r l c t  or 
prohlbft d y o n s t r a t i o n  projects, pilot programs O r  other rxpctiacntal 
ventures. 

(b) Applicability. There rules i r e  rppl~ciblr t o  Carolina Power & 
Light  Company, Duke Power Company, Nantahala Power and L ight  Company, and 
Vi rg in ia  Electric and Power Company, d/b/a North CarolIna Pwcr, 

(e) Integrated Rtsoutce Plan. Each utlllty shalt develop 8nd kacp 
current I teart  cost  fntegmted resource plrn consisting o f  at  I r a s t  the 
fol 1 owi ng components: 

(2) An Integrated n s o u r c t  ptrn; rnd 

(31 A short-term action plin. 

(d) Dab.  Each utility shall provfdr such infomation and data IS the 
. Corrmfrrion. rvqurr ts  8nd deems nrctstary for proprr avrlurtion o f  the 

4ntrgtrtrU msource plans preparad by thr utility. 

( a )  Fllfng. Each utility shal l  fllt i t s  teart cost lntrqrrted 
resourea plrn  and supporting ttstlaony wfth the CamfrsIon i t  the tfmts 
designated by t h m  Cormirrion. Tha utllltirr should mntidprta ffling such 
plans approximately r v t r y  two (2) or thme (3) ytrrr. fhr Public S t a f f  o r  
any other fntarrenor m y  fftr tarst cost  in t rgtr t rd  msource plan o f  i t s  
m, or it may prepare i n  wrlurtion of the  lrrst cost  integrated msoufce 
p h S  f l lrd by th8 utllitirs, or both. Any Irast cost i n t r g r r t e d  resource 
plans, rvr luat ionr,  and suppottlng testimony pnparrd by thr Publjc S k f f  or 
other fntrtvrnorr shal l  be filrd r t  the tfms designrtrd by the CamIssion.  
A misonable m o u n t  of time w i l t  be given f o r  thr Publ4c Staff  m d  other 
lntcwanors to evaluate the lrrst cost i n t r g r r t a d  dcource plans filrd by 
thr utllftirr prior t o  filing their own least cost integrrtrd n s o u r e l  plans 
and ~ v r ~ u r t ~ o n r .  the intervenors should antielprte filing t h l f r  own lt85t 
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cost intagratad resourea plans and rvrl urtionr ~ p m x f ~ t e l y  four (4) nonths 

(f) Rawfew. The Coarnfrrfon 4s n q u h d  by G.S. 62-UO.l(c) to consult 
with the  utl:l itfar I n  brth Carolina m d  wlth other r k t r  rnd frdmrrl 
agencies hivfng relevant (n fowt fon  in analyzing the long range needs for 
expansion of mlmctrlc generating facilities i n  Ilorth c ~ ~ i i n ~  The Public 
S b f f  It rrqufrrd by G.S. 62*13(d) t0 assfst the Cocrmfssion I n  rnaffling the 
long range needs for rxprnsion o f  alrctrie gtne_rrting ficllftiis pursuant t~ 
G. S. 62..UO. 1. Pub1 IC hrrtfngr to eonrid~r=. thr lrrst cost integritad 
ricourcr plans W a d  by the utilitirc and the lrrct cost i n k g r r t r d  n s o u r t e  
plans and rvrluations f l l t d  by the Publfc S t r f f  and other intervrnorr shall 
k achadulrd at  the tim and plrer designated by the CorrPirsion. The 
utilities and intervenors should rntieipatr pub1 IC htrrinqr boing rehrdulrd 
a minirun a f  45 days 8ftw the filfng of  trrtfaony and axhibits by the 
i nttrvrnorr. .C 

I after l r c c i p t  of  the integrated ?mourn@ plrns fllrd by the utilitirs. 
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' Rule R8-57. Lord forrc8rts. 

The load forecasts f i l r d  by rich ritiltty 8s part o f  i t s  h a r t  cost 
integrated trrouree plan shall includr, r t  I minfmm, the fdlorring: 

( 8 )  A dartrtption of the methods rnd 8srrmptionr used by We utilfty 
to pnprrr I t s  forecast including 8 drrcri.ption o f  the modal8 Md uarlrblrc 
urid i n  the models; 

(b) A tabulation of the utfltty'r foraerrts f o r  at least a l5-yrrr 
period, including perk loads for the 8-1" and winter seasons o f  raeh year, 
rnnurl anergy f ~ r e c i s t s ,  8nd tha projected +ffretr o f  non-price induced 
consrrvation and l o r d  ~ n r g m e n t  on t h r  f o t ~ C 8 S k d  annual w w g y  and poak 
lords for  mich year; and 

.IC) H i g h s t ,  tomst, rnd mort pmbabb forecast rcrnrtior bared on the 
wthodr and rsrumptionr ustd by the utility In preparing i t s  forecrstr; or, 
any other technique which rddrerras fortcrrt uncwt8Irrty to r t  Irrst 1 
eomprrablr digrue. I 

6 
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Rule R8-58. fnkgrrtad Rirourcr Plan. 

€rch utillty shall avrluata arch mSOurea optfon wlthout rrgard t o  
grogtaph4erl location which 4 %  reasonably rvaflrblr to i t  fn  naningful 
q u a n t f t i w ,  fncludfng both deaand-ride and supply-side options, i n  order to 
dtteminr an intrgrrted n s u ~ ~ s e  plan which offers I coarbination o f  riliablt 
nsource optfonr for meting the rntieipattd damands on 4- syskr i n  i for t  
effective manner. The rsrrrmptlonr I n  tha wrluatfon shall be fully 
doeunnnkd, 8nd the cost benefits of 411 rrsourci options In the evaluation 
rhat 1 bQ quantf f ied t o  the extent po8SI blr.  

(a) Evaluation o f  Rczourct Optlonr. Evaluation o f  resourca options 
shall include a t  Irrrt tbr following eoncid~rrtionr: 

(1) Ditemfne the prrsant value o f  futurr rrvanue taquftlslrntr 
whir@ appropriate ,for in wrlurtlng the msource optfons; 

(3) Analyze the  senr f t lv i ty  o f  major rsrumpttonr used fn the 
*vat uatf on o f  resoupea opt4 onc , including: 
A. Assessment of r i c k  in &ecordrnce with i n  isrmptlon'r 

potential impact on the h a r t  cost plan; 

B. Assessment of rrtlabfllty; and 

C. Assessment of other unetrtaintftr,  Including forecast 
unctrk i  nty. 

(b) Generating Facilltfas. Each utility shall provide data for the 
electric generating frcllftfrr (Including planned rddftfons rnd ? @ t h m w I t S - ,  
but axeludlng cogenmrrtion and small power production) i n  i t s  ln t rgrr t rd  

D a k  should bt drtrflrd anough to f r c i l i k t t  I Cormpat8th 
analysis o f  capacity altrmrtivrs and ahall include al l  plrnnlng 

- . msourci plan. 

8 S S ~ t ~ U f i S .  

(1) Exirt fng Generation. The utillty shall provide a 15-year 
projection o f  the following: 

A. 

8. 

C. 

Projected fuel use by type o f  genttrtfon. 
annual data; 

Data rhrll be 

Projected uni t  charrctcrirticr by type of gcnwrtion, 

r i t e s ,  oukgc rites or other rrltvrnt data. Data rhrll 
be rnnual ditr; 

SUE h IS & V a l  1 4 ty  ?8CtOrS, C8p8d ty f aCtOrS, hr8t 

Projected reti rvacntr o f  ax1 r t l  ng mi tr  , lnet udi ng I 
8fscusr~on o f  the rwsons for the rrtittarants; and 

7 
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Do Other pmjrcted changes to rxfrtfng generating units 
which ate  axpcettd to:ineroarr o r  drcrerrc eipabllity by 
a t  lrrrt 1oT or 10 megawatts, whichvrr i s  less, plus a 
dSseussion of any llfr txtenrion programs currently 
btlng planned of h p l m m k d .  

4 

(2) Planned ernerrt ion Additions. The uttlfty shall provide a 
15-year projtetfon of the fol lowfng: 

Projected fuel use by type o f  generation. 
annual data; 

O8ta shall be. 

Projected unft chrrackrirtfcs by type o f  grnrrution, 

rites, oukgc rates or other rr levant  data. Data shall 
be annu81 drta;  &nd 

Such IS &V&flrbtlfty factors, Crp8Cify f & C t O r S ,  hlat 

Suwnatftr of a11 studies rupporcting the mu generation 
additions Included f n  thr  lrart  cost plan. - 

I v a  Energy Resources. Each utility shall assess on an 
ongofng basis the potent4 a1 b e n d  i ts o f  reasonably avail able r? tcrnative 
rnergy rrrource options, including t h e  benef i ts  of 1-r fuel costs 8nd 
h p r o v c d  rff iclency of I t s  gtncratfng f a d l i t i t s .  Alternative energy 
rtsuurc~s shall f n c t u d t ,  but  not be liaftrd W, hydro, wind, gcothemsl, 
solar thcmal solar photovol t i l e ,  sunfcipal sol i d  w i s k ,  biomass and other 
rlkrnrtfvc rntr~y resources. The utllity shall discuss itr overall 
assessment of rl temati vc energy rtsourccs rnd 1.t shall provide drtrf 1 s o f  
the methods and rrrumptfons used i n  the rrrtrrmcnt of those rltrmatfvc 
rncrgy msourtes havinp a rlgnffieant inpact on i t s  least cost fntrgrrtrd 
resource plan. The utility shall 8150 provide general W o r n i t i o n  on the 
methods and assumptions used i n  t h t  rrrerr~cnt o f  the rrrsonrbly rvrfllblt 
81 t r rna t l  v t  energy resources cons4 dcrrd under t h i s  prrrgtlph but not rdoptrd 
f o r  i t s  hast cost  integritod ~ ' I L O U ~ C I  plan. 

. 

(d) Conrcrvatfon rnd load Managemant. Each ut i l f ty  shall  asstss on an 
ongofng blsir the potential  bandits o f  conr iwrt ion and lord mrnsgrmnt 

- , tmchnlqutr, including the brnrfitr o f  lowrr f-1 costs and fwroved 
r f f l c i c n q  of the over811 syrtm. The utflfty shall dfseurr I t s  ovrrrll 
8rscrsment of conservation and lord unrgemrnt tachnlquer, and f t  shall 
provldt drtailr of the methods and rsrmptionr u r d  in the assessment o f  
those eonstrvatf  on and 1 oad management techniques hrvi ng 1 sign1 f l  cant 
impact on I t s  lrrst cost fntcgrrtrd rysourc~ plan. Thr 8ss1ss~~nts shall 
include costs,  brnafftr, r i s k s ,  unertt.fnt~rr, nll8bf1fty, and customer 
acceptance Wrri  ipproprirk. fk vttlity shall also provide general 
infomation on the methods and rrrmptfons used I n  thr rrrrrr~lcnt of those 
conrervrtf on rnd 1 oad management techniques considered under t h i s  plan but 
not rdopkd for i t s  least cost f n t r g r i t d  resoufe i  plan. 

(e) Purchased Pwer. Each utility shall assess on ongolnp barfs 
the potent1 rl brnef 1 tr of masonably a v i i  1 ab1 e purchased pomt msoumas. 
The rrrirrl~cnts shall include c o s t s ,  brnrfftr , ricks, uncwtaintfer , and 
nl f rbf 1 f ty where ipproprf ate. The ut i  1 i ty %hat 1 di  %cuss 4 t r  overall 
rrressmrnt of i t s  purchased power msources, including but not llaited t o  

0 0  I570 0 
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puxharrs f rm cogrnrratorr, small powar producarr , Independent power 
ptoducrrr m d  othrr utflfti*s, 8nd provide dotails o f  the methods and 
rsruraptfonr u r d  f n  the rrrrrrmant o f  o f  thorr puFeh8Sid power ncourcra  
having a rignfficrnt impact on I t s  lrast cost fntegratrd nsource plan. 

(f) frmrmtrrlon/Dirtributton Frdlitirr. Each utflity shall ~ L C C S L  
on ongdng brtir the potrntfrl brmfits of ilrprovtn#nts to the 
ttanrmf 8s 1 o d d 1  stri butf on f i e f  1 i t i  as. ,The ut i  11 ty  a ha1 1 di  %cuss i tr  overat 1 
assessment of tranrmirrion/dirtribution f rcf  litter iaprovrracntr , and it  
shall prrrvfde drtafls of the methods and rrrmptfonr u r d  i n  the rsscrsmcnt 
o f  those frcflity improvmantr hrvfng I signif icant iaprct on itr h a r t  cost 
integrrtid msourct plrn. 

. 
3 
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Short-Tam Action Plan. 

E8Ch u,flfty shall  pnprrr an rnnu&l S, ,or t -km action plrn which 
dfseurscc thost rprcfffc 8ctfons eurrmtty being taken by the  utllfty t o  
lmplrnant f t s  least cost fntsgrrtad nsuufec plan. Tho utillty'r short-tern 
retion plan shall contain suamrry of the msourcc options or programs 
contafmd fn I t s  eurnnt lrrrt cost inteqrrtrd resourea plan m d  f a r  which 
rprcffie actions rust be taken by the UtWty witnln the mxt tw to t h r i i  
yrrrr. For rach resource optlon o r  program, the rrrmry shall includr: 

(a) The objrctfva o f  the rrrourci option or program; 

(b) Criteria for aarruring ptogrvcr w a r d  ttw objective; 

(c) The (eplmcntatfon schcdulr for the program over the naxt two t o  
thmr yrarc; and 

(d) Actual ptogrrss toward tha objrctlvr to d8tr. 
I 

- 
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Rule R8-60. Annual Report of Updakr ta Laart C o s t  Intagrrtd Risourcc 
Plans. 

Euaty rlrctricrl' public utflfty Shall furnlrh the C m l r r f o n  w i t h  
annual rrport containing a fifttrn-year forreart o f  lords 8nd generating 

cqabflfty.  An updrtrd -port Shall br filed wlthfn thirty (30) drys 8f-V 
my signiffcant -vision of the foncrrt,  and than r h l l  h a t  laart em 
n p o r t  f f lad rnnual ly. f h r  r rport  shall darcrl be al l  generating f a d  1 I tfmr 
8nd known transmission faeilitias wfth  operating v o l k g e  o f  200 KV or more 
which, I n  the judgment of t h i  utility, will be F q U b e d  t o  supply syskmn 
dtrnandr durhg the forrerrt perfod. The report s h i l l  cover the  l5-year 
period nrxt succeeding ttw date' of raid reports m d  shall jnefudt tha 

A tabulation o? smner and winter perk Ioids, annual anr~gy 
formeast, generating crpabflfty, and nrcrvt margfnr for each 

A I f s t  o f  the axtrting plants 4n service with capacity, 
location, and any kehnologfcal lnnovatfonr to be brckflttad 
to Improve rnvfronannt qualfty t o  the extant known; 

Ye8r; 
3 

A list o f  gentrating unjtr under conrtructjon o r  planned a t  
plant locatjonr for which property h4s been requlrrd, for 
which c t r t i f i c 8 t c s  h r v r  been nciivmd, 8r for which 
i p p l  I c a t i  onr have been f I 1  ad u$ t h  1 oeatf on, crpaci t y  , plant 
type, rnd ptoposid dr te  o f  operrtion fncludrd; 

A list of propocrd generating unttr a t  locitionr not ltnom 
w i t h  general locrtlon, capacity, plant type, and data o f  
operation included to the extent known; 

A l i s t  of unftr t o  bc l r t i r e d  frorr srwict w4th location, 
capacity and rxptetrd'  date o f  ntlremrnt from the system; - 

A Ifst o f  unftr which are bring conrfderrd f o r  l f fa  
+xknrfon, r r f u r b ! c k n t  or upgrrdlng. The rrportlng utility 
8h811 also provide the expected (or actual) drte r m v 8 d  from 
sawice ,  - ganrrrl locrtion, crprefty rating upon n t u r n  to 
sewfee,  8~pcettd n t u r n  b rrrvfcr data, and I general 
&stript$on o f  work to be pwforrrd; 

A list o f  trrnrciscion liner and other 8rrodrkd frellititr 
(200 KV or over) which &re under construction or proposed 
fncluding the crprefty m d  volage  ltvtls, lOC8tlOn, 8nd 
scheduler for camplation and optat ion;  

A l f r t  of any gmerrtion and rsroeirtd trrnriirrien 
frcflitftr under constructjon which k v t  delays o f  over SIX 
months i n  the  previously reported f r r a r v f c c  drttc rnd U s  
major causae o f  such &lays. Upon rrqurrt from t h ~  
Conrmirr~on S t a f f ,  the npotting utilfty shall supply 
ctatrrnrnt o f  the meonode Impact o f  such dd8yS; 
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(I) A list o f  future probable’r~tcr givfng ganrtal location and 
drsctfptfon, major advantrges, and whither the rite i s  wholly 
Owned, partially awned or not ownid by the utility; and 

c j) TM &rent short-tern action plan. c 
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Pml f rl n a y  P t  8ns and c w t i  f i ertrr of pub1 i e Convmf enec and 
Clrcrrrfty for Construction o f  Electric Gmeratton 8nd Related 
frrnraisrion h e 1 1  i t f a r  i n  Worth Carolina, 

supply system, turbine, generator or other major collpon8nt of  the gtncrrtfon 
system sha l l  be nonerncetrbh untfl such 5tfme as the  e i r t i f i c r t c  of publ I c  
eonveni cncr rnd ncetsr f ty has been 1 c s ucd. 

rpplleation for I cer t i f i ca te  d publ i c  convenience m d  necessity for 
generating frcllitStr wfth capacity of 300 MU or more shall Include the 
fol1 wing: 

{b} Infomation t o  be f i led 120 days or more b e f o n  the  ffling of the 4 

Avallablt rftc M o m a t S o n  (fncludhg asps and description), 
prilCoinary estimates o f  inlt ir l  and ul t faatt  drvelopment, 
justff$catlon for the rdoptfon o f  the rite relectrd, and 
general fnfomatlon describing 4he other locations 
cor 7iderrd; I 

As appropriate, pirllminary in fomat ion  concerning 
geotogfcal , r e s t h e t i e ,  rcologicrl , mteomtogical , seismic, 
water supply, papulrtfon and general lord canter data b the 
rx tent  knm; 

A description o f  lnvrstfgrtfonr e#plrtad, i n  progrrrr , or 
propor8d 4nvolv4ng the subject s f ta ;  

A statmnt of rx i r t fng  or proposed plans knom to rpplfcrnt 
o f  fadwal ,  rwtt, local g o v t r m n k l  and prIvrte enti t ies  
for other dcvtlop.cntr it or rdjrcmnt a t he  proposed s f t t ;  

A rtrtemnt o f  rxirting or proposed rnv iromntu l  rvrlurtion 

standards ; 
program to W e t  t h l  rpplfclblr 8fF md mtW qU8lfty 

A b r i r f  grnwat description o f  pricticablr t r m s r i r s f o n  l im 
muter  manatfng fron t b t  r i te;  

A I f s t  O f  111 rgtncirs fm which l p p m V 8 1 S  ~ I 1 1  bt sought 
covet1 ng various rspietr o f  any glnerrti on fael14 ty  
construekd on UH s i t e  and the t i t l a  md M t u n  o f  such 
rpprovrls; 

A statement o f  rrtimtrd cost infomation,  4nctudfng plans 
m d  related tr&nrm~rr~on e r p i k l  cost ( in i t ia l  curl costs for 
nuel a i r  unf t r )  ; 11 1 opctrt i  ng +xprnrrr by rat~goritr , 
including fuel costs and to-1 ginrrrting cost per net k# a t  
plant; and i n f o r u t i o n  concrrning capacity factor, h a t  rate, 
and plant rrrvicr l i f e ,  furnish corpirrtivr cost fncluding 

0 0  t 5 7 5  
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' trlrted trrnrairrion cost of uUtrt ffml albtn8tjvss 

(10) A rehedult showing the mtlefpatcd , btgf nning dates for 
h construction, testing, 8nd eomercfrl operation o f  the 

conddrtwd; and 

I grnerating t a d  1 I t y .  

(c) Procedures f o r  obtaining 
necessity shall be 8s stated fn  the 

(d) I n  f i l i - n g  rn r p p l i c a t i o n  
i n d  necessity pursuant to G.S. 
generating fac i l i ty ,  I utility rhal 

/ I .  

-3 ! ,  . 
b 

he ctrtffieatr o f  public canvcnitncr and 
General Statutes. 

for 1 ecrtlficrtc o f  publfc convenience 
62-110.1(a) I n  order to Construct 8 

include the followtng: 

Tht most nccnt  lrist cost I n t e g r a t e d  resource plan of the 
utility plus any proposals by the utility t o  update raid 
plan; 

frstfaony rpc_eff~crlly fndieating the  extent to uboch the  
proposed construction confoms to the utilfty's most rceent 
least cost integrated resource plan; and 

Testimony supportfng any utflity proposals U update i t s  aost 
recent resowee 4 ntcgration pl rn. 
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