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Q: 

A: 

Q: 

A: 

Q: 

A: 

Please state your name, employer, position, and 

business address. 

My name is Julia Strow. I am employed by Intermedia 

Communications Inc. (Intermedia) as Assistant Vice 

President, Regulatory and External Affairs. MY 

business address is 3625 Queen Palm Drive, Tampa, 

Florida 33619. 

What are your responsibilities in that position? 

I am the primary interface between Intermedia and the 

incumbent local exchange carriers (ILECs) . In that 

capacity, I am involved in interconnection 

negotiations and arbitrations between Intermedia and 

the ILECs. I am also primarily responsible for 

strategic planning and the setting of Intermedia's 

regulatory policy. 

Please briefly describe your educational background 

and professional experience. 

I graduated from University of Texas in 1981 with a 

B . S .  in Communications. I joined AT&T in 1983 as a 

Sales Account Executive responsible for major market 

accounts. I subsequently held several positions with 

BellSouth' s Marketing Department, with 

responsibilities for Billing and Collection and Toll 

Fraud Services. In 1987, I was promoted to Product 

Manager for Billing Analysis Services, with 

responsibility for the development and management of 
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BellSouth's toll fraud detection and deterrence 

products. In 1988, I was promoted into the BellSouth 

Federal Regulatory organization. During my tenure 

there, I had responsibility for regulatory policy 

development for various issues associated with Billing 

and Collection Services, Access Services, and 

Interconnection. in 1991, due to a restructuring of 

the Federal Regulatory organization, my role was 

expanded to include the development of state and 

federal policy for the issues I mentioned above. 

During my last two years in that organization, I 

supported regulatory policy development for local 

competition, interconnection, unbundling, and resale 

issues for BellSouth. I joined intermedia in April 

1996 as Director of Strategic Planning and Regulatory 

Policy. In April, 1998, I became Vice President, 

Regulatory and External Affairs. 

Q. Do Intermedia and GTE Florida have an interconnection 

agreement under Section 252 of the Telecommunications 

Act of 19961 

A. Yes. Pursuant to Section 252 of the 

Telecommunications Act of 1996 (Act) , Intermedia 

Communications Inc. (Intermedia) and GTE Florida 

Incorporated (GTZFL) negotiated an interconnection 

agreement and filed it with the Florida Public Service 

Commission (Commission). In accordance with Section 
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252(e) of the Act, the Commission approved the 

interconnection agreement by Order No. PSC-97-0719- 

FOF-TP, issued on June 19, 1997. This agreement was 

subsequently amended by GTEFL and Intermedia and was 

approved by the Commission by Order No. PSC-97-0788- 

FOF-TP, issued July 2, 1997. A copy of the relevant 

portions of the interconnection agreement and 

subsequent amendment (collectively "Agreement" ) is 

attached as JOS-1. 

Why did Intermedia file a complaint against GTEFL? 

GTEFL sent a letter, dated December 16, 1997, from Ms. 

Kimberly Tagg to Mr. Kirk Champion, of Intermedia, 

stating in part as follows: 

GTE believes that there is an error in 
yourbilling for reciprocal termination 
of local traffic as provided for in our 
interconnection agreement. It appears 
that you are billing GTE for more than 
Local Traffic as defined in that 
agreement. 

A copy of this letter is attached as JOS-2. Moreover, 

GTEFL stated that it disputed the bill and was 

withholding payment 

Intermedia responded to GTEFL by letter dated 

January 7, 1998, stating that Intermedia strongly 

disagrees with GTEFL's position that it is billing 

more than local traffic. In fact, Intermedia 

reiterated its request that GTEFL specifically 

identify what traffic GTEFL believes is not local in 
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the billings from Intermedia and to identify the 

specific dollar amount that GTEFL considers to be non- 

local traffic. A copy of this letter is attached as 

JOS-3. 

What is the significance of this correspondence? 

GTEFL’s refusal to provide reciprocal compensation for 

local ISP traffic originated by its end-users that 

terminates on Intermedia’s network constitutes a 

material and willful breach of the terms of the 

interconnection Agreement. GTEFL’s action also 

violates Section 251(b) (5) of the Act which sets forth 

the obligation of all local exchange companies (LECs) 

to provide reciprocal compensation. Moreover, GTEFL’s 

action is inconsistent with a number of state 

regulatory decisions which have addressed this issue. 

Did GTEFL and Intermedia attempt to resolve this 

dispute further? 

Yes. Intermedia and GTEFL participated in a meeting 

to discuss these issues on January 26, 1998. GTEFL 

then sent another letter to Intermedia, dated February 

5, 1998, providing its position on the exchange of 

information service provider traffic and its proposal 

of the manner in which billing disputes should be 

handled pending final resolution by the FCC or 

appropriate state commission. A copy of this letter 

is attached as JOS-4. 

4 

0 0 0 0 5 9  



8 

9 

10 

11 

12 

13 

14 

15 Q. 

16 A. 

17 

18 

19 

20 

21 

22 Q .  

23 

24 A. 

25 

26 

By letters dated February 17, 1998 and March 2, 

1998, GTEFL again informed Intermedia that it believed 

there was an error in billing regarding local traffic 

and was withholding payment. Copies of these letters 

are attached as JOS-5. 

Also on March 2, 1998 representatives from GTEFL 

and Intermedia conducted a teleconference regarding 

the billing dispute. After this meeting, Intermedia 

sent an e-mail to GTEFL regarding Intermedia’s 

position that traffic transported and terminated to 

I S P s  is local traffic and is subject to reciprocal 

compensation, its proposed solution, and comments to 

GTEFL’s proposed long-term and interim solutions. A 

copy of this correspondence is attached as JOS-6. 

Did GTEFL agree with Intermedia’s position? 

No. Therefore, Intermedia informed GTEFL, by letter 

dated June 15, 1998, which is attached as JOS-7, that 

since they have not been able to reach resolution with 

respect to the issue of Internet traffic, Intermedia 

has no alternative but to seek resolution of the issue 

via the regulatory process. 

Does the Agreement have provisions for dealing with 

disputes between the parties? 

Yes. Although, the interconnection agreement provides 

for dispute resolution through binding arbitration, 

Intermedia informed GTEFL of its intent to file this 
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complaint with the Commission. In this case, however, 

GTEFL has agreed to handle this dispute through the 

complaint process and not arbitration. GTEFL, 

however, stated that it reserves the right to demand 

arbitration in any other future disputes with 

Intermedia. 

Why does GTEFL's refusal to provide compensation f o r  

the transport and termination of traffic to Internet 

Service Providers constitute a material and willful 

breach of the Agreement? 

Because under the Agreement, the parties owe each 

other reciprocal compensation for any "Local Traffic" 

terminated on the other's network. Traffic to ISPs 

meets that definition of "Local Traffic." 

Specifically, Section 1.20 of the Agreement 

defines "Local Traffic" as : 

originated by an end user of one Party 
and terminates to the end user of the 
other Party within GTE's then current 
local serving area, includingmandatory 
local calling scope arrangements. A 
mandatory local calling scope 
arrangement is an arrangement that 
requires end users to subscribe to a 
local calling scope beyond their basic 
exchange serving area. Local Traffic 
does& include optional local calling 
scopes (i .e., optional rate packages 
that permit the end user to choose a 
local calling scope beyond their basic 
exchange serving area for an additional 
fee), referred to here- after as 
"optional EAS. 'I 

The traffic at issue originates and terminates 
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within GTEFL's current local serving area. 

Section 3.1 of the Agreement regarding transport 

and termination of traffic states in part: 

The Parties shall reciprocally 
terminate Local Traffic originating on 
each other's networks utilizing either 
direct or indirect network 
interconnections as provided in this 
Article. 

Moreover, Section 3.3.1 of the original Agreement 

regarding mutual compensation states: 

The Parties shall compensate each other 
for the exchange of Local Traffic in 
accordance with Appendix C attached to 
this Agreement and made a part hereof. 
Charges for the transport and 
terminationof intraLATAtol1, optional 
EAS arrangements and interexchange 
traffic shall be in accordance with the 
Parties' respective intrastate or 
interstate access tariffs, as 
appropriate. 

Paragraph 33 of the amended interconnection agreement 

provides that the terms of the GTE/AT&T agreement (the 

AT&T terms) specified in Appendix I shall not take 

effect for purposes of the Agreement until ten days 

following GTE's receipt of written notice of 

Intermedia's election to replace them. Intermedia has 

not provided GTEFL with written notice of election of 

AT&T terms. 

To reiterate, pursuant to the Agreement, the 

parties owe each other reciprocal compensation for any 

"Local Traffic" terminated on the other's network. 

Why is the ISP traffic at issue here subject to 
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reciprocal compensation? 

Because, as noted above, this ISP traffic meets the 

definition of local traffic under Section 1 . 2 0 .  The 

ISP traffic at issue is originated by a GTEFL end- 

user, delivered to Intermedia, and terminated on 

Intermedia’s network. This is the essence of a local 

call. Pursuant to the Agreement, calls from GTEFL’s 

end-users to Intermedia‘s end-users that are ISPs are 

thus subject to reciprocal compensation. 

Nothinq in the Aqreement creates a distinction 

pertaininq to calls placed to teleuhone exchanse end- 

users that haDDen to be ISPS. All calls that 

terminate within a local calling area, regardless of 

the identity of the end-user, are local calls under 

Section 1.20 of the Agreement, and reciprocal 

compensation is due for such calls. This includes 

telephone exchange service calls placed by GTEFL’s 

customers to Intermedia‘s ISP customers. 

Finally, there is nothing absolutely unique in 

the nature of a call to an ISP that could separate ISP 

traffic from other local traffic with long holding 

times (i.e. calls to a help desk, reservation centers, 

travel agencies, and customer service centers). 

Has the Florida Public Service Commission made a 

determination that this traffic is local in other 

cases? 
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Yes. In deciding complaints against BellSouth 

Telecommunications, Inc. (BellSouth), the Commission 

held that "traffic that is terminated on a local 

dialed basis to Internet Service Providers or Enhanced 

Service Providers should not be treated differently 

from other local dialed traffic." (Order No. PSC-98- 

1216-FOF-TP, issued September 15, 1998, in Complaints 

of Worl dCom Techno1 ogi es, Inc., Tel eport 

Communications Group, Inc. /TCG South Florida, 

Intermedia Communications Inc., and MCI Metro Access 

Transmission Services, Inc. against BellSouth 

Telecommunications, Inc. for breach of terms of 

interconnection agreement under Section 251and 252 of 

the Telecommunications Act of 1996, and request for 

relief, Dockets Nos. 971478-TL, 980184-TP, 980495-TP, 

and 980499-TP, page 22 (Order). BellSouth has filed 

a complaint in federal court regarding the 

Commission's decision. 

Has any federal court considered this issue? 

Yes. Three federal courts have upheld state 

commission decisions in Texas, Illinois and Washington 

that calls to ISPs are subject to reciprocal 

compensation obligations under interconnection 

agreements. Copies of these decisions are attached as 

JOS-8. 

Was Intermedia a party to the BellSouth proceeding? 
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A. 

Q. 

A.  

Yes. In the proceeding, the Commission found that, 

"BellSouth must compensate Intermedia according to the 

parties' interconnection agreement, including 

interest, for the entire period the balance owed is 

outstanding. 'I Order at 22. 

Does the Commission's decision address generic 

questions about the ultimate nature of ISP traffic for 

reciprocal compensation purposes? 

No. The Commission only addresses the issue of 

whether ISP traffic should be treated as local or 

interstate for purposes of reciprocal compensation as 

necessary to show what parties might reasonably have 

intended at the time they entered into their 

contracts. 

Is the language regarding reciprocal compensation in 

the GTEFL/Intermedia Agreement the same or similar to 

the BellSouth/Intermedia Interconnection Agreement? 

Yes. The BellSouth/Intermedia Agreement defines Local 

Traffic as: 

Any telephone call that originates in one 
exchange and terminates in either the same 
exchange, or a corresponding Extended Area 
Service (EAS) exchange. The terms Exchange, 
and EAS exchange are defined and specified 
in Section A3 of Bellsouth's General 
Subscriber Service Tariff. 

The portion of the BellSouth/IntermediaAgreement 

regarding reciprocal compensation states: 

The delivery of local traffic between the 
parties shall be reciprocal and compensation 
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will be mutual according to the provisions 
of this Agreement. 

Section IV(B) states: 

Each party will pay the other party for 
terminating its local traffic on the other's 
network the local interconnection rates as 
set forth in Attachment B-1, by this 
reference incorporated herein. 

The language of the GTEFL/Intermedia Agreement is 

substantially the same (Sections 1.20, 3.1, and 

3.3.1), therefore GTEFL should be required to pay 

Intermedia, under the terms of the contract, all 

monies owed. 

Was there ever any question at Intermedia that the 

reciprocal compensation provision in the Agreement was 

applicable f o r  the transport and termination of 

traffic to ISPs? 

No. Intermedia has consistently viewed this traffic 

as local pursuant to the Agreement. Indeed, when we 

amended the contract to include the present language, 

our largest customer was an ISP, so obviously, 

reciprocal compensation requirements were significant 

to us and presumably GTEFL was aware of this. 

Have other state commissions made a decision on this 

issue? 

Yes. Twenty-four of the twenty-four state commissions 

who have heard complaints on this issue have ruled 

that calls from an end-user to an ISP are local 

traffic and subject to reciprocal compensation. I 
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have attached a list of the 24 cases as 3 0 s - 9 .  

Q. If the Commission determines that GTEFL should be 

required to compensate Intermedia for the transport 

and termination of traffic to ISPs, what should the 

Commission require of GTEFL? 

A. GTEFL should be required to immediately compensate 

Intermedia for the total amount outstanding for the 

transport and termination of local traffic pursuant to 

the terms of the Agreement. Moreover, on a going- 

forward basis, GTEFL should be ordered to continue to 

compensate Intermedia for such traffic in accordance 

with the Agreement. 

Q. Does this conclude your testimony? 

A.  Yes. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by hand delivery(*) or U.S. Mail this 10th day of 

December, 1998, to the following: 

Cathy Bedell* 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Kimberly Caswell 
Anthony Gillman 
GTE Florida Incorporated 
201 North Franklin Street 
Tampa, Florida 33602 

Donna Ltt$ . + Ca zano 
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1.10 'Exchanae S m i c c "  rcfcn i o  all basic LUSS line xniccs, or my othcr wniccs offcrcd 10 
end uscrs which proride cnd use r s  uih a t ~ l c ~ h o h i c  conneclion to. and a unique lclcphonc 
number address on. the  p b l i c  s u i t c h c j  : c l~mmuhica t ions  nctwork ("e), and 
which enable such end u w s  to place or receive calls to all other stations on the P S M .  

1.1 1 ''W or "Exoanded Intercomenion Senice" means a senice hat  prorides - 
interconndng canim uilh the capzbiSry to terminate basic fiber optic transmission 
frcilities, including op t id  terninating quipment and multiplcxm, at G E ' s  
and access tandems and interconnect h s c  facilities with the facilities of G E .  
Mjcrowave is available on a czx-by- basis uhcrc feasible. 

~ e n t e n  

1.12 

1.13 

"m" m a r  rhc F d c d  Communicr:ior.s Commission. 

"Guid;" m m s  the GTE Cunomcr C i t e  for CLEC Establishment of Senices - Resale 
and Unbundling, which contLins GTE'r o?erating procedures for ordering provisioning, 
trouble reponing and reprjr for resold xnices and unbundld elements. A copy of rhc 
Guide has becn pro>-ided to ICI. 

1 .I4 "lntcrconnedon" m m s  the physiczl cormenion of separate pieces of equipmen\ 
transmission facilities, tic.. u i t h i ~  beween and among networks, for the  transmission and 
routing'of Exchange Senice and E x c h g e  A-ss. The architenure of interconnKtjon 
may include collocation and/or mid-spa meet m g e m e n r s .  

1.15 "E or "Inlerexchanee Cartier' m m s  a telecommunications &ce provider 
authorized by the FCC to provide interstate long distance communications services 
between LATA and authorized by the State to provide long distance communications 
senices. 

1.16 "m' or "Intenraid Senices Dim121 h'ewori(" means a witched nenvork Senice 
providing end-to-end digital conntcti\iry for the simultaneous transmission of voice and 
data 

"Isup' meMS a pan of the 557 protocol ha! defines call setup messages and call 
takedown messages. 

1.17 
. 

1.18 'Local Exchanne Cmkr"  or 'u m a s  any company cenified by the Commission to 
provide local exchange tclecommuni~tions senice. This includes the Pvties to h i s  
Agreement. 

1.19 "Local Exchanee Routine Guide" or "w means the Bellcore reference cunomarily 
used to identfy hTPA-hXX routing and homing idonnation. 

1.20 "Local Traffic" meMs t r a 5 c  that is on~$ated by an end user of one Parry and terminates 
to the end user of the other Party within GTE's then current local sewing am, including 
mandatory local calling scope arrangements. A mandatory local calling scope arrangement 

0 0 0 0 6 9  
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is an arrmgcmcnt that requires cnd u w s  I O  subscribe to a I d  calling scope bcyond h e i r  
brsic cxchangc scn-hg are. L o 4  Traffic docs 
(Le.. optiond raie packages tha t  pcrn.1 thc  end user  to choose a 1 d  d i n g  scopc 
beyond their brsic exchange xning arca for an addiliond fet), rcfcned IO hcrczftcr as 
-oplional EAS." 

''W or"MLin Distnburjcn Frame" rims the di.&bution 6 a m c  uwd IO inlcrconn~~~ 
cable pairs and line bunk equipment terminating on a k l c h i n g  vg~m. 

include optional Id d l i n g  xopcs 

- 
121 

. 
1 

1.22 '-g" or ').IpB" rcfen IO u1 arrangement uhereby two LECs join$ 
pro\ide the t m s p o n  clemcnt of a suirchd access s e n i c e  lo one of the LECs end offjce 
witches, 4 t h  each LEC reccibing an eppropriate shut of the transpon element rmCrmes 
bs dchcd by their effmive a t t t s s  t d s .  

1.23 "MECAB' refers to the hhliple f i c k m g e  Cmn'er Access Billing ('MECAB") doavncnt 
piepued by the Billing C o m ' n c e  of the Ordering and Billing Forum ('OBF), which 
funnions under b e  auspices of the Cu;ier Liaison Cornmkec ("CLC") of Lhe Aujmce for 
Telecommunications Indusiry Solu~ions ("ATIS"). The MECAB documen< publjshtd by 
Bellcore as Special Repon SR-BDS-030983, conGns  the rerammended guidelines for the  
billing of an access sen<& pro\ided by t w o  or more LECs, or by one LEC in two or more 
mtcs uithin a single LATA. 

1.24 'ME%oI3tre~tirt;iwo2apfp' ' 6 -€hnxt ' kdrring dDesig  (?ECOD'> 
Gdelinesjor Access Services - lndumy Suppor~ lnrerjcr, a document developtd by the 
OrduinglPro\k.ioning Comminn under the auspices of the Ordering and Billing F o m  
('OBF). which finnions under the auspices of the C h e r  Liaison Comminee ('CLC") 
of the Alliance for Telccommunicarions Indusuy Solutions rATlS"). The MECOD 
document, published by Bellcore u Special Repon SR-STS-002643. establish mahods 
for processing orders for access senice which is to be provided by two or more LEG. 

I .25 

1.26 

1.27 

1.28 

"Md-Saan Fiber Meet" means an Intercomenion architecture whereby two carrim' fiber 
uansmission facilities meet at a mutually agreed-upon POI. 

'w means the 'Nonh American Numberinn Plan", the system of telephone 
numbering employed in the  United States, Canada, and the Cm'bbw countries that 
employ NPA 809. 

T x  or 'Tework Interface De\ice" nezns the point of demarcation between the cnd 
user's inside wiring and G E ' s  faciiities. - 

%'urnbetine Plan Area" or 'm is also sometimes referred to as an area code. This is 
the three digit indicator which is define8 by the "A', 'B", and 'C" digits of each IMigit 
telephone number within the NAW. Each hTA contains 800 possible NXX Codes: 
There are two general categories ofhT4 'GeoPraohic h'P&" and Won-Geoeaohic m. A Geographic h'PA is associated with a defined geographic areq and all 
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Exh (JOS- 1 ) 
Docket No. 980986-TL 
Page 3.of 3 

TransDon and Termination of T&c. 

Tbves of Trafic. The Panics shdl  reci?rodly 1ermina:e Local Traffjc originating on each 
other's networks utilidng cirher dirm or indirezt network interconnections as pro\idd in 
1 5 s  Aniclc. Neither Pany is to  send ccUu1a.r M c  or tr&c of any third p"ry unless an 
agreement has been made beru,een the originrting Pu;y and both the tandem company 
h e  termiraiing company. 

&. Either Pany may condun an audi t  of the other Party's books and records, no 
more fiequenily than oncc per twelve ( 1  2) month period, to v e ~  the other Partjs 
ccmplizncc uhh pro\isions of this ArGclc lV. Any audit shall be performed BS follous: 
(i) foUouing at 1- ten (10) drys' prior unncn n o k c  io h e  audited P w ,  (i) s u b j e  to 
thc  re~sonable scheduling rquiremezts and limitations of the audited P q :  (E) ai the 
auditif~g Pamy's sole con and cxpenw; (iv) of a rewnable  scope and duration; (v) in a 
manner so as not to inierfere uiih the nuditd Paq's business operations; and (bi) in 
compliance uiih the ruciied P a q ' s  xcx i ry  rules. 

Compcnsztion For ExcF,anec Of Tra5c 

3.3.1 hhrual ComDensaiion The PtTies shall compensate each other for the exchange 
of Local Traffic in accordance with Auxndix C anached to this Agieement and made a 
pan hereof. Charges for the  transpon and termination of i n t d A J A  toll, oprional €4S 
arrangements and inicrexchangc t r 5 c  shall be in accordance wilh the Panics' respenivc 
i n m a t e  or internate access tariffs, LS appropriate. . 

Tandem Switchinn Senices. T h e  Pm'es will provide tandem switching for traffic between 
the Panics end ofices subtending each other's acccss w d e r q  as well as for vaffic 
between the Panics and any third pany which is interconnemed to the Panics' access 
tandems. 

3.4.1 The originating Pany will compensate the tandem Parry for each minute of 
originated tandem switched traffic which ruminates to third Parry (e.g. other CLEC, 
ILEC. or wireless senice provider). The applicable rate for this charge is identified in 
ADarndix c. 
3.4.2 The originating P q  also assumes responsibiiry for compensation to the company 
which terminates the call. 

3 4 3 
3.4 shall include the follouing: 

Senices Pro\+ded. Tmden su<:ch.ing senices pro\ided pursuani io this senion 

(a) signaling; 

(b) screening and routing; 

0 8 0 0 7  I 
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Jznuary 7, 1996 

Ms. Kimherlg Tagg 

One Tzmpa Center 
201 N. Franklin Street 
Timpa, Florida 32602 

D w  hls. Tagg: 

G E  YKlWOrk Services 

F’ - :5  is ’ to acknouledge our rccci?t of your lener ci:ed Decenher 16, 1997 disputing the reciprocal 
a r~pensa t ion  billing in tbe amount of S843.2?9.TS for local rr‘5c tennixtion. You idenufy two issues 
associaled with the dispute. The  lener states bit 1z:emedia appezi-s to billing for more than local u a 5 c  as 
defined in our agreement to uCich I n t ~ m e & a  szc:gly disagrees. The billing rendered contains only local 
u S i c  as defined in our agreement. On Deccmh:r 17 uhen I called to inquire about ~hk stalemenL you 
refened me i o  Steve Pintrle. In my discussion ~ $ 3  MJ. Pinerk,  1 requested a urinen explanation from 
G T E  2s to what was mean1 by Lhe sta~ement “ m o x  :han lo& usfW’ in your lener. although I undenland 
f ~ o a  my discussion with him that GTE is refeezg to Intenei  uzf6c. I ha\%e not received anylhing from hll. 
Pinerlc and would request again somc specific ex?!ination, in writing, from GTE uhich specifjcally 
idcntifies what vaftic GTE feels is not local in tbc billings from Intermcdia. Additionally, I would f i t  to 
request that GTE identify the specific dollar amomt of thc 5543,229.78 that GTE considers I O  be non-local 
mff ic  and that pa)ment of Lhc balance or n o n a j q u t e d  amount bc paid. 

Thc s w n d  issue raised in tbe lencr addresser uta tbc acrual raic for tbc local reciprocal compensation 
should be. As we discussed on December 17,1997, Intermedia is required to notify GTE in un’ting of its 
desire to “opl in” to h e  approved AT&T agreemenr To dale, no sucb notification has been given by 
Intumddia tbercforc we are operaling under tbc approved wnmcts execuled bchveen Intermedia and G l E  
It is m y  undcrstandmg based on our canversation tbat GTE is in agreement wilh lntermcdia on lh is  poinr 

I alx, request by this lencr that tbe dispute resolution procedures in our interconnm’on agreement be 
initiated to rao lvc  tbe issue as to what if any of our billing is for ’non-local” uaf6c. 1 will be !be 
Intermedia representative responsible for this negotiation. Plcase have the designated GTE representative 
wntaci me to establish thc action plan for OUT negotiations. 

Plcase call me on 813-829-2072 if you have any questions. 

Director - Industry Policy 
lntermcdia Communications Inc. 

tc: Michael Viren 
Michael Marczyk 
Ann Lowery 
Steve Pitterle 
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Ms. Julia S m w  
h a m c d i a  Communjc&onr. h. 
3625 Quaen Palrns Drive 
f q z , F L  33619 

Abched is G E ’ s  position on the a b g c  of i n f o d o n  servjcc pmvjdcr tnf ic  for your 
rcmkw. In addition, GTE’o proposal of &e mama in which billing disputes should be 
hmdlod pending final rcaoIution by h e  FCC or appropriate sure COInmi99iOII has aka b 
ddmsed. 

Pl-c contact me at you cmvcnicna whar you have reviewed h e  anached and arc 
prcparcd to diSCU8l  it. I CBL~ be rtachd a 91913 17.54~3. 

Youn truly. 

Ann Lewery 
hfanager-carrier Compensation - East 

c: M.Marcyk 
S. Pi-rle 
K Tsgg 
A. Woad 

0 0 G 0 7 4  
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16P BUI A d j u r l w a l  

&: 
CLECs paac ISP M c  &mu& Qeb switch, before scnding i t  on to ISP sites. U the CLEC 
saitch bousa hXX coder lhat z e  local or U S  to h e  originating G E  md us= cunomcr. suth 
callr appear 10 be local m c .  Since these callr M not local. but are interstate. if the CLEC bills 
GTE reciprocal campensation for such calls, *cy mu5; be adjusted out. Howcva. GlX has no 
precise wry of knowing which cella arc to ISPs and not subject 10 reciprocal compmsarior5 and 
which ulls are Iocd and properly subjkt to n c j p d  compensation 

Loteri-: 
ISP hffie hrs a longer average holding time tbm l a d  t r f i e .  The avenge GTE holding dme 
for local uIffc i s  nppron'mrtely 3.5 minuter. Absml Ibc CLEC idcnrifyjng md m o n n g  rbek 
ISP h f f i c  h m  their local reciprocal compcnra6on bill to GTE. GTE will vvmpt lo &mat 
rhe ISP md ~ h i ~ h o l d  payment for rucb uaEc. GTE will escimare h e  CLEC's ISP traffic 
by analyzing the bill detail. 1ssumc that uilh a bolding h a  of greater than 10 minuter is  
ISP hams and Idjust tht bill horn the C L X  yeerdingly. 

Abo, since ISP providers may have smicc rbu tamin~res LO GTE, GTE will alsa adjust out any 
billing IO CLECs &at has a holding t h e  of more rhvl10 mi nut.^. 

Tbua GTE will pay C U C S  ruiprocal wmpcasation zb provided for in rhe Intcrcomatim 
Agreement. but only for local trcffrc. not JSP ~ r f f i c .  

b n e  Term SoJudoa: 
GT€ will rcmovc actual ISP uaffic fmm local when Lhe ability to identify such b&c is 
available. Unlil W the interim solution dcrcribed above will connuus. 
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GTE Network Services 

One T m p a  Cily Center 
201 19. Franhlin Slre~l 
l a m a .  FL 3 6 C 2  

February 17, 1998 

M s .  Julia Strow 
Director - Strategic Planring 
htennedia Communications, Inc 
3625 Queen Palm Drive 
Tampa, FL 33619 

Dear Ms. Strow: 

GTE believes rhat there is an error in your billing for the reciprocal termination of local 
traffjc as provided for in our interconnection agreement. It appears that you are billing 
GTE for more than Local Traffic as defined in that agreement. In addition, 1CI’s rates are 
based on “opt-in” language &om the AT&T agreement. Given this, the rates charged on 
the invoices do not correspond to the AT&T opt-in rates. 

Based on this appearance, GTE disputes charges billed for November and December 
1997, totaling $488,891.14, and is withholding payment. This is in addition to the 
$843,239.78 disputed in our letter to you dated December 16, 1998. We can h n h e r  
discuss thh matter on our conference call scheduled for March 2, 1997 at 1O:OO am EST. 
The conference bridge for this meeting is 919/317-7033. 

Please contact me at 8131273-2904 if you have any questions regarding the above. 

Sincerely, 

Kimberly T a g g u  
Support Manager - Emerging .Ifarkex 

Cc: Michael h Marcqk 
Ann Lowery 
Kirk Champion 
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GTE pletwork Servlces 

One %;;ip.? Cky Cen:er 
205 N. Frsrkhn Sireei 
b n p c .  FL X+>2 

G E  believes ttud rhm is en error jn y o x  billing %K the reciprocal termination of local 
vzffic provided for in our irrmwnssction zgreernent. It a p p r s  that you are billing 
GTE for more than Local T d c  a d e % d  in that agreement. 

Based on rhis appearancq GTE dispsu charges billed for November and Decunba  
1997, t d i n g  $488,891.14, and is ahhholding payment This is in addition to the 
S843,239.78 disputed in our 1mer to you dared D~ember  16, 1998. We can fivther 
discuss t i i s  matter on our codcrence call scheduled for March 2. 1997 at 1O:OO am EST. 
The conference bridge for &is meet iq  is 9191317-7033. 

Please contdct me a! 81 3/273-2904 ifycr~ have any qucstions regarding the above. 

S k e i y ,  

KimbaIyTagg 
Support Manager - Emerging Markers 

c c :  Michael A .Vf-czvk 
.bri Lowery 
Ki-k Ckmpioii 

0 0 0 0 7 7  
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GTEiTnfermedia 
Reciprocal Compensat ion for  1SP Traff ic  

lniemedia Position: Traffic transponed 2nd  ierminzied io ICPs is local traffic a n d  therefore 
subjecr I O  reciprocal compensation provisions of ihe  inierconneciion agreemenr between GTE 
and Intermedia. 

Basis for Inremedia's Position and  Current C;irus: Tlje FCC has long held that  calls lo ISPs 
must he treated as local calls by ILECs reg2rcless of whether ihe ISP reformats or retransmits 
informalion receked m e r  such calls to or frcr;? our-of-slate destinations. Calls placed 10 ISPs 
o w r  local numhers pro\,ided oui ofthe ILEC m i f f  are c l e a r l ~ ~  local. Recent slaie commission 
rulings on this issue are supponiw of Inlernedia's posiiions. In ever)' case where a final ruling 
has been issued, the staie commission has found ihar  ISP traffic is local and rherefore subject I O  

reciprocal compensation. These slates include Arizonq Connecticut, Colorado, Illinois, 
Naryland, Michigan, Minnesota, Oregon, Texas, Virginia, U'zshington, U'esr Virginia, 
Oklzhoma and Nonh Carolina. Funhermore: in Florida a recent staff recommendation also 
suppons Intermedia's position 2s well as ;he interim decision in New York. 

Prouosed Soluiion: Since the states where decisions ha\'e been made have unanimously ruled in 
favor of Inienedia's position and it would appear that Florida will also rule thar ISP traffic is 
local and subject to mutual compensation, GTE should pay Intermedia the balance due on 
outstanding reciprocal compensation invoices in full. At such rime that a decision is made that 
determines that the 1SP traffic is not local and therefore not subject to mutual compensation, then 
Intermedia will cease to assess those charges at that point on a going fonvard basis unless 
required by the order to rerroactively adjust the charges. 

Comments to GTE's Proposed Lone T e n  and Interim Solutions: ln~ermedia rejects GTE's 
proposals for two reasons. First, GTE nor any other party has the ability to identify ISP traffic. 
Second, use ofa surrogate methodology using holding times of greater than 10 minutes as the 
basis for excluding ISP trafic in the interim, is unacceptable since GTE would be arbitrarily 
withholding compensation on other local calls with holding times in excess of 10 minutes. 

Outstandine Issues: , 

I n  proceedings that are underway or decisions rhat have been reached by state commissions on 
this issue 10 which GTE was not a parry, will GTE abide by those decisions for purposes of this 
dispute? 

Prepared by: 
Julia Suow 

Director - Industry Policy 
lnicrmedia Communicaiions Inc. 

03/02/98 0 0 0 0 7 9  
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June 15,199s 

hls. Kimberly T a g  
GTE Sehvork Sewices 
One Tampa Center 
201 N. Franklin Street 
Tampa, Florida 33602 

Dear h h .  Tagg: 

iis you aware GJE and Intermedia have b x n  seeking to reach resolution of the reciproczl 
compensation billing dispute via the dispu:e resolution procedures contained in our 
inlermnnection agreement. L’nfortunately, u i i b  regard to  the issue of Internet tra%c we 
have not been able to reach resolution. In Egbt of this, Intermedia has no alternative but 
to  seek resolution of the issue via the r e d a i o r y  process. 

Intermedia has, however, determined that a i t b  regard to the issue of the billing initiarion 
dale for reciprocal compensation provisions that such billing should be initiated under the 
time frame specified by our interconnection agreement. Therefore, billing adjustmen= 
will be made by Intermedia to resolve this maner.  

Additionally, it bas been brought to my atlention that some billing adjustments have also 
been made to bill for access minutes of use instead of for conversation minutes of use. If 
you should have any questions about this issue, please contact me as well. 

Sincerely, 

J&a Strow 
Director - Industry Policy 
Intermedia Communications Inc. 
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ILLINOIS BELL TELEPHONE 
COMPANY d/b/a Ameritech Illinois, 

Plaintiff, 

WORLDCOM TECHNOLOGIES, INC. as a 
successor in interest to MFS Intelenet of 
Illinois, Inc., Teleport Communications 
Group Inc.. MCI Telecommunications 

Corporation and Mcimetro Access 
Transmission Services, Inc., AT & T 
Communications of Illinois, Inc., and 
Focal Communications Corporation 

and 
Dan MILLER, Richard Kolhauser. Ruth 
Kretschmer, Karl Mcdermott. and Brent 

Bohlen, Commissioners of the Illinois 
Commerce Commission (In Their Official 

Capacities and  not as Individuals). 
Defendants. 

No. 98 C 1925 

United States District Court, K.D. Illinois. 

July 23,1998, 

MEMORAXDLW OPINION AVD ORDER 

V. 

COAR, J, 

*I Plaintiff Illinois Bell Telephone Co. &Ea/ 
Ameritech Illinois ("Ameritech") has filed the 
instant suit challenging the Illinois Commerce 
Commission's ("ICC" or "the Commission") 
determination that Internet calls are "local 
traffic" as defined by Interconnection 
Agreements between Ameritech and several of 
the defendants, and therefore subject to 
reciprocal compensation. Ameritech contends 
that the ICC's decision violates the 
Telecommunications Act of 1996. A hearing on 
the merits of the case was held by this court 
on June 25, 1998. As set forth in this 
Memorandum Opinion and Order, this couri 
upholds the ICC's decision. 

I. PROCEDURAL HISTORY 

In 1996, plaintiff Ameritech entered into 
negotiations for separate Interconnection 
Agreements with five of the defendants in this 
case, Teleport Communications Group, Inc. 
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("TCG"), WorldCom Technologies, Inc. 
("WorldCom"), MCI Telecommunications 
Corporation and MCMetro Access 
Transmission Services, Inc. ("MCI"), AT & T 
Communications of Illinois, h c .  ("AT & T"), 
and Focal Communications Corporation 
("Focal") (collectively the "Carrier 
defendants"). (Compl.7 16.) In 1996 and 1997 
each of the Agreements was approved by the 
Illinois Commerce Commission ("ICC" or "the 
Commission"). On September 8, 1997, one of 
the Carrier defendants, TCG, filed a complaint 
against Ameritech alleging that Ameritech 
had violated the terms of its Interconnection 
Agreement by refusing to pay TCG reciprocal 
compensation for local calls originated by end 
users on Ameritech Illinois' network and 
terminated to Internet Service Providers 
("ISPs") on TCGs network. (Order at 2.) On 
October 9 and 10, 1997, WorldCom and MCI 
filed similar complaints against Ameritech, 
and the three cases were consolidated on 
November 4, 1997. (Order at 2.1 Subsequently, 
petitions to intervene were granted as t o  
Focal, AT & T, and others. (Order at 2.) 

On March 11, 1998, the ICC entered an Order 
incorporating factual findings regarding the 
Canier defendants' complaints and concluding 
that Ameritech had violated its 
Interconnection Agreements. On March 27, 
1998, Ameritech filed the instant suit against 
the Carrier defendants and the Commissioner 
of the Illinois Commerce Commission ("the 
Commissioners") seeking review in federal 
court of the ICC's March 11 Order pursuant to 
Section 252(eX6) of the Telecommunications 
Act of 1996 and 28 C.S.C. $ 1331. Ameritech's 
five.count complaint alleges that the ICC's 
order is contrary to governing federal law. 
[FSl] As relief, Ameritech requests this court 
to declare that the term "local traffic" as used 
in the Agreements does not include Internet 
ISP calls, declare that the ISP calls are not 
subject to the payment of reciprocal 
compensation. and issue an injunction against 
the enforcement of the ICC's order. 

FSI .  Count 1 alleges th i t  the Commission's 
imerpreration of h e  Agreements is erroneous as a 
rnaner of law hecause. pursuant to the Agreement. 
h e  Infernet ISP calls are swmhed exchanee access 

Copr. West 1998 S o  Claim to Orig. U.S. Govt. Works 
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service. (Compl.55 4045.) Counr II alleges char the 
ICC order is conrrary IO conrrolling FCC orders 
uhich hold that Interne! ISP calls are exchange 
access traffic. (Compl.%', 46-51,) Counr 111 alleges 
thar h e  ICC's order violares conrrolling federal l au  
which assigns authoriry over inrersure 
communicarions ro the FCC. tCompl.cr 52-16 I 

Count IV alleees thar h e  ICC order violares secriuni 
25l(b)(5).  ZjXdN?) .  and ? j l ( g )  of the 1996 Air .  

(Compl.iS 57-62.) f inal ly .  Counr V alleges char the 
ICC order must be ser aside under Illinois law. 
(Compl.T( 631.) Nor all of he  counrs alleged in the 
complaint were presenred IO this court in the final 
briefmg on the merits. 

Ameritech also filed a motion for stay of the 
ICC's order pending review. On May 1, 1998, 
this court issued a stay of the Order pending 
expedited review of the case on the merits. 
The defendant Commissioners have filed tao 
motions to dismiss the plaintiffs complaint. 
Due to the expedited nature of this 
proceeding, the Commissioners' motions are 
not yet fully briefed, and will therefore be 
reviewed in a subsequent decision of this 
court. At this court's suggestion, the instant 
Opinion and Order are without prejudice to 
the Commissioners' positions raised in the 
motions to dismiss. 

ll. BACKGROUND 

A. THE TELECOMXUNICATIOSS ACT OF 
1996 

*2 The Telecommunications Act of 1996, 
Pub.L. 104.104, 110 Stat. 56 (1996) (codified 
as amended in scattered sections of Title 47 of 
the United States Code) (hereinafter "the Act" 
or  "Telecommunications Act"), is intended to 
foster competition in local telephane service. 
The Act, which amends the Communications 
Act of 1934, works to open "all 
telecommunications markets through a pro- 
competitive, deregulatory national policy 
framework." In Re Access Charge Reform 
Price Cap Performance Review for Local 
Exchange Carriers, CC Dockets 96-262 et al., 
Third Report and Order, 11 F.C.C. Rcd. 21354, 
1 2 (Dec. 24, 1996) (hereinafter "Third Report 
and Order" ). See generally MCI 
Telecommunications Corp. v. Bellsouth 
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Telecommunications, Nos. 97 C 2225, 97 C 
4096, 97 C 0886, 97 C 8285, 1998 WL 146678, 
at '1.2 (N.D.II1. March 31, 1998); GTE South, 
Inc.  v. Momson, Jr., 957 FSupp. 800, 801-02 
(E.D.Va.1997). The Act preempts state and 
local barriers to market entry and requires 
new entrants into local telecommunication 
markets to be provided with access to 
telephone networks and services on "rates, 
terms. and conditions that are iust. - .  
reasonable, and nondiscriminatory." 47 
C.S.C. § 25UcX2XD) (1998). 

Under Sections 251 and 252 of the Act, 
incumbent Local Exchange Carriers ("LECs") 
and telecommunication carriers have the duty 
to negotiate in good faith the t e r n  and 
conditions of agreements regarding facilities 
access, interconnection, resale of services, and 
other arrangements contemplated by the Act. 
See id. § §  251(c), 252. Section 252 provides 
that parties may enter into agreements either 
voluntarily or through arbitration with a state 
public utility commission If the parties are 
unable to reach an agreement voluntarily, 
either party may petition the state public 
utility commission for arbitration. See id. § 
252bX1). A final interconnection agreement, 
whether negotiated or arbitrated, is reviewed 
by the state commission in order to determine 
whether it complies with the Act. See id. P 
252(eX1). 

The Act further provides that any party that 
is "aggrieved" has the right to bring an action 
in federal court to challenge the terms of the 
interconnection agreement: "In any case in 
which a State commission makes a 
determination under this section, any party 
aggrieved by such determination may bring 
an action in an appropriate Federal district 
court to determine whether the agreement or  
statement meets the requirements of section 
250, of this title and this section." Id. 5 
252!eX6). Coluss have found that review by 
the federal courts under Section 252(eX6) of 
the Act extends to  "the various decisions made 
by [state commissions1 throughout the 
arbitration period which later became part of 
the agreement ..." GTE South, 957 F.Supp. at 
804. 
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B. STANDARD OF REVIEW 

The Telecommunications Act does not 
explicitly state the standard that federal 
district courts should apply when revieffing 
the decision of a state commission. The 
Supreme Court has held that in situations 
"where Congress has simply provided for 
review, without setting forth the standards t o  
be used or the procedures to be followed ... 
consideration is to be confined to the 
administrative record and .._ no de novo 
proceeding may be held." United States v. 
Carlo Bianchi & Co., 373 US. 709, 715, 63 
S.Ct. 1409, 1413, 10 L.Ed.2d 652 (1963) 
(citations omitted). Accordingly, review in the 
instant case is limited to the administrative 
record. See, e.g., U .S. West Communications, 
Inc. v. MFS Intelenet, Inc., No. C97-222ND, 
Slip Op. at 3 (W.D.Wash. Jan.i, 1996). 

*3 Courts that have examined the standard to 
be applied in appeals from state commissions 
have found that the language of Section 
252(eX6) clearly limits a court's jurisdiction to 
determining whether the agreement meets the 
requirements of federal law, in particular, the 
Telecommunications Act. See, e.g., 
Southwestern Bell Tel. Co. v. Public Util. 
Comm'n, No. 98 CA 043, Slip Op. at 9 (W.D. 
Tex. June 16, 1996) (citing GTE Northwest, 
Inc. v. Hamilton, 971 FSupp. 1350, 1354 
(D.Or.1997)). District courts reviewing 
decisions of state commissions agree that the 
commissions' interpretations of federal law 
are reviewed de novo, while all other issues, 
including factual findings, are reviewed with 
substantial deference. See, e.g., Southwestern 
Bell, No. 96 CA 043 at 10.11; US. West 
Communications, Inc. v. hfFS Intelinet, h c . ,  
KO. C 97-222hD (W.D.Wash. Jan. 7 ,  1996); 
GTE South, 957 FSupp. at 604; US. West 
Communications, Inc., v. Hix, 986 FSupp. 13, 
17 (D.Colo.1997); AT & T Communications of 
California, Inc. v. Pacific Bell, S o .  C 97.0060. 
1996 WL. 246652, at '3 (X.D.Cal. May 11, 
1996). Courts have reasoned that such a 
standard furthers the goals of the 
Telecommunications Act because state 
commissions have "little or no expertise in 
implementing federal laws and policies and do 
not have the nationwide perspective 
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characteristic of a federal agency." Hix, 966 
FSupp. at  17. 

This court agrees with the reasoning of the 
above-cited dis t r ic t  courts regarding the 
standard of review for actions brought under 
the Telecommunications Act. In this two. 
tiered system of review, the court must first 
address whether the state commission's action 
in reviewing the interconnection agreements 
was procedurally and substantively in 
compliance with the Act and its regulations. 
See Southwestern Bell, No. 98 CA 043 at  10. 
If the court finds that the decision is consistent 
with federal law, the court must next 
determine whether the decision was arbitrary, 
capricious, or not supported by substantial 
evidence. Id. at 10-11. "Generally, an agency 
decision will be considered arbitrary and 
capricious if the agency had relied on factors 
which Congress had not intended it to 
consider, entirely failed to consider an 
important aspect of the problem, offered an 
explanation for its decision that rum counter 
to the evidence before the agency, or is so 
implausible that it could not be ascribed to a 
difference in view or  the product of agency 
e.xpertise." Hix. 986 F.Supp. at 18 (citing 
Friends of the Bow v. Thompson, 124 F.3d 
1210, 1215 (10th Cir.1997)). 

m. LYALYSIS 

The case at  bar is an issue of frst  impression 
for this court. Although one other district 
court, Southwestern Bell Tel. Co. v. Public 
Util. Comm'n, KO. 96 CA 043, Slip Op. at 14- 
25 (W.D. Tex. June 16, 1998) bolding that 
calls to an ISP are "local traffic" and therefore 
eligible for reciprocal compensation), FN21 
and state commissions in 19 states, (Carrier 
Def.'s Ex. 6), have determined that LECs must 
provide reciprocal compensation for calls to 
the Internet, no federal c o w  in the Seventh 
Circuit has yet to  answer this question. 

FS?. Anorher federal district court found. in 
reviewing an agreement approved by the Washingron 
Urililies and Transporrarion Commission. that the 
s u l e  commission had nor acted arbirrarily or 
capriciously in 'deciding not to change the current 
rrearrnent of ESP call termination from reciprocal 
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compensation to special access fee.' U.S.  West 
Communicarions. Inc. Y .  MFS Inrelenet. Inc.. S o .  
C97-??1WD. Slip Op. at 8 (W.D.Wash. Jan.6. 
1998) ('ESPs' refers to 'Enhanced Sewice 
Pro\,iders.' which include Internet Sen ice 
Providers.). 

*4 This case involves the arcane regulatop 
and contractual question of the appropriate 
compensation for LECs that terminate 
Internet traffic. Ameritech argues that such 
calls are properly classified as "interstate" 
[FN31 exchange access calls and therefore no 
reciprocal compensation should apply. The 
Carrier defendants and the Commissioners 
argue that such calls are "local" and therefore 
require reciprocal compensation under the 
terms of the Interconnection Agreements. 
Some review of relevant terminology and 
technology is useful for understanding the 
issue at bar, in particular, the billing 
procedures for local and long distance calls, as 
well as the growing phenomenon of the 
Internet and Intemet Service Providers. 

FN3. The Federal Communications Commission has 
determined that intersrare relecommunications occur 
'when the communication or trammission originares 
in any state. terrirory. possession of the United 
States. or the District of Columbia and terminates in 
another state. territory. possession, or the District of 
Columbia.' In re Federal-Srate Joint Board on 
Universal Service. FCC 98-67. Repon io Congress. 
CC Docket No. 9645.  1 1 I ?  (April 10. 1998). 

A. RECIPROCAL COMPEXSATIOS 

Section 25l(bX5) of the Telecommunications 
Act provides that all LECs have a "duty to 
establish reciprocal compensation 
arrangements for the transport and 
termination of telecommunications." The 
corresponding regulations define "reciprocal" 
compensation as an "arrangement between 
two carriers ... in which each of the two 
carriers receives compensation from the other 
carrier for the transport and termination on 
each carrier's network facilities of local 
telecommunications traffic that originates on 
the network facilities of the other carrier." 47 
C.F.R. § 51.701(eX1998), The reciprocal 
compensation system functions in the 
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following manner: a local caller pays charges 
to her LEC which originates the call. In turn, 
the originating carrier must compensate the 
terminating LEC for completing the call. See 
In the Matter of Implementation of the Local 
Competition Provisions in the 
Telecommunications Act of 1996, CC Dockets 
96.98 et al., First Report and Order, 11 F.C.C. 
Rcd. 15499, G 1034 (Aug. 8, 1996) (hereinafter 
"First Report and Order" ) 

Reciprocal compensation applies only to "local 
telecommunications traffic." 47 C.F.R. § 
51.70Ua) (1998). Local telecommunications 
traffic is defined as traffic that "originates and 
terminates within a local service area 
established by the state commission." Id. § 
5l.iOlbXl). Ameritech argues that Internet 
calls are not properly classified as "local" calls 
under the Interconnection Agreements at 
issue. Therefore, according to Ameritech, 
payment of reciprocal compensation is 
improper. 

B. ACCESS CHARGES 

"Access charges" are the fees that long 
distance carriers, known as interexchange 
carriers ("IXCs"), pay to LECs for connecting 
the end user to  the long distance carrier. 
"Access charges were developed to address a 
situation in which three carriers-typically, the 
originating LEC, the IXC, and the 
terminating LEC-collaborate to complete a 
long-distance call." First Report and Order 7 
1034. Typically, the long-distance carrier will 
pay both the terminating and originating LEC 
an access charge. The service provided by the 
LECs is known as "exchange access." The 
1996 Act defines "exchange access" as 
"toffering of access to telephone exchange 
selvices or facilities for the purpose of the 
origination or  termination of telephone toll 
services." 47 U S .C .  5 153(16) (1998). [FN4] 

FNI.  "Telephone toll service" is defined by the act 
as 'telephone service beween starions in different 
exchanee areas for which there is made a separate 
charge nor included in contracts with subscribers for 
exchange service.' 47 U.S.C. 5 153(48) (1998). 

C. THE NTERSET 
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*5 "The Internet is an international network 
of interconnected computers .... [which] 
enable[sl tens of millions of people to 
communicate with one another and to access 
vast amounts of information from around the 
world. The Internet is a unique and wholly 
new medium of worldwide human 
communication." Reno v. American Civil 
Liberties Union,--- US. ..-, --, l l i  S.Ct. 2329, 
2334, 138 L.Ed.2d 874 (1997 (footnote and 
internal citation omitted). The Internet 
functions by splitting up information into 
small chunks or "packets" that "are 
individually routed through the most efficient 
path to their destination ..." In re Federal- 
State Joint Board on Universal Service, FCC 
98-67, Report to Congress, CC Docket S o .  96. 
45 (April 10, 1998) at f 64 (hereinafter 
"Universal Service Report" ). Despite the 
growing  importance of the Internet in 
worldwide communications, "[the major 
components of the [Telecommunications Act1 
have nothing to  do with the Internet .'I Reno, . 
.. US. at --, 117 S.Ct. a t  2338. 

D. EVTERNET SERVICE PROVIDERS 

An Internet Service Provider ("ISP") is an 
entity that provides its customers the abilit?. 
t o  obtain on-line information through the 
Lnternet by communicating with web sites. 
ISPs function by combining "computer 
processing information storage, protocol 
conversion, and routing with transmission to 
enable users to  access Internet content and 
services." Universal Service Report 9 63. If a n  
ISP is in a local calling area, the ISP customer 
dials a seven-digit number to  access the ISP 
facility and is generally charged a flat fee for 
the ISP usage, in addition to the 
corresponding local fee rate for the call to the 
ISP. [FNSl Among the services offered to 
many subscribers to the Internet are electronic 
mail, file transfers, Internet Relay Chat, and 
the ability to browse and publish on the World 
Wide IVeb. See, e.g., American C.ivil Liberties 
Union v. Reno, 929 FSupp. 824 (E.D.Pa. 19961, 
aFd,  Reno v. American Civil Liberties Union, 
... U.S. --, 117 S.Ct. 2329, 138 L.Ed.2d 8i4 
(1997). 

FN5. Typically. when an individual calls the Internct 
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the call is routed to a "dial-in site.' "a small physical 
location (a phone closet for imrance) hat  conlains 
the electronic equipment needed to accept modem 
calls and connect them IO' the Internet. Haran Craig 
Rashes. The Lmpacr of the Telecommunication 
Competition and the Telecommunications Act of 
1996 on Internet Senice Providers. 16 Temp. Envtl. 
L .  & Tech. I .  19. 69 (1997) (internal cilacions and 
footnote omitted.) "Each Internet Senice Provider 
ma). place anywhere from one or nvo to thousands of 
incoming lines and modems in the same location. An 
Interner Service Providers' equipment at local dial-in 
sites consists of banks or  pools of modems 
configured in multi-line hunt groups. u,ith one lead 
number serving as a central number to receive 
calls." Id. 

ISPs have been exempted from paying "access 
charges" to LECs for connecting them to the 
end user. Third Report and Order 7 288. In 
1983, the FCC classified ISPs as "end users" 
rather than as "carriers" for purposes of the 
access charge d e s .  Id. As a result of this 
decision, ISPs puchase services from LECs 
"under the same intrastate tariffs available to 
end users, by paying business line rates and 
the appropriate subscriber line charge, rather 
than interstate access rates." Id. 7 285. In a 
1995 Order reviewing the 1983 "exemption" 
decision, the FCC "tentatively conclude[dl that 
the current pricing structure should not be 
changed so long as the existing access charge 
system remains in place." Id. 7 288. 

E. TELECOMMUXIC ATIOXS vs. 
KFORW4TIOS SERVICES 

The FCC has repeatedly made it clear that 
"telecommunications" and "information 
services" are "mutually exclusive" categories. 
Universal Service Report 1 59. See also id. 7 
57 ("[Wle find strong support in the text and 
legislative history of the 1995 Act for the view 
that Congress intended 'telecommunications 
service' and 'information service' to refer to 
separate categories of services.") According to 
the FCC, such an interpretation is "the most 
faithful to both the 1996 Act and the policy 
goals of competition, deregulation, and 
universal service." Id. 1 59. The distinction 
drawn by the FCC mirrors the definitions of 
"telecommunications" and "information 
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services" in the Act. "Information service" is 
defined by the Telecommunications Act as 
"the offering of a capability for generating, 
acquiring, storing, transforming, processing, 
retrieving, utilizing, or making available 
information via telecommunications, and 
includes electronic publishing, but does not 
include any use of any such capability for the 
management, control, or operation of a 
telecommunications system or the 
management of a telecommunications 
service." 47 U.S.C. § 133(20) (1998). 
"Telecommunications," however, is defined by 
the Act as "the transmission, between or  
among points specified by the user, of 
information of the user's choosing, without 
change in the form or  content of the 
information as sent and received." Id. § 
153(43). 

*6 Following the definitions in the Act, the 
FCC has found that the key distinction 
between telecommunications and information 
services rests on the functional nature of the 
end user offering. Universal Service Report (( 
59,86. "[Ilf the user can receive nothing more 
than pure transmission, the service is 
telecommunications service. If the user c a n  
receive enhanced functionality, such as 
manipulation of information and interaction 
with stored data, the service is an information 
service." Id. 7 59. 

Applying these definitions, the FCC has 
determined that Internet services are 
"information services" and not 
telecommunications." See, e.g., Universal 
Service Report 5 66 ("Internet service 
providers themselves provide information 
services, not telecommunications .."); Id. G 80 
("The provision of Internet access service ... is 
appropriately classed as an 'information 
service." '); Id. 7 81 ("Internet access 
provide~fsl _ _ _  are appropriately classried as 
information service providers."). 

There may be some rare instances, however, 
when the services provided by the Internet are 
actually telecommunications. For example, 
the FCC indicated in its recent report that 
"phone.to-phone telephony" [FN6] lacks the 
characteristics of infomation services, and 
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could actually be classified as 
telecommunications services. Id. 1 89. 
However, the FCC reserved making any final 
d i n g  on the subject until a more complete 
record is established. See id. q 90. See 
generally Robert M. Frieden, Dialing for 
Dollars: Should the FCC Regulate Internet 
Telephony?, 23 Rutgers Computers & Tech. 
L.J. 4 7  (1997) (discussing the various policy 
issues that may arise from the development of 
Internet telephony). 

FN6. In phone-to-phone telephony. 'the customer 
places a call over the public switched telephone 
nework to a gateway. which re lum a second dial 
tone. and the signaling information necessary to 
complete the call i s  conveyed to the gateway using 
srandard in-band &e . .  DMTF) signals on an overdial 
basis. The customer's voice or fax signal is sent to 
the gateway in unprocessed form (that is. nor 
compressed and packetized). The service provider 
compresses and packeiies [he signal at the gateway. 
transmits it via IP to a gateway in a different local 
exchange, reverses h e  processing at [he terminating 
gateway and sends the signal out over he public 
switched telephone nenvork in analog, or 
uncompressed digital. unpacketized form.' Universal 
Service Repon 184.  n. 177. 

F. THE 
AGREEiMENTS 

INTERCONNECTION 

At the heart of this dispute are the 
Interconnection Agreements which were 
entered into between Ameritech and the 
various Carrier defendants. All of the 
Agreements provide that "local traffic" which 
terminates on the "other Party's network" is 
eligible for reciprocal compensation. 
Specifically, the Agreements state that: 
Reciprocal Compensation applies for 
transport and termination of Local Traffic 
billable by Amentech or [the Carrier 
defendant] which a Telephone Exchange 
Service Customer originates on Ameritech's 
or [the Carrier Defendant's] network for 
termination on the other Party's network. 
OFS 5 58.1; TCG § 5.6.1; MCI § 4.7.1; AT & 

T 5 5.i.l; Focal 5 5.8.1.) The Agreements 
define "local trafXc" as "local service area 
calls as defined by the Commission,'' (TCG 5 
1.431, or as: 
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a call which is fifteen (15) miles or less as 
calculated by using the V & H coordinates of 
the originating NXX and the V & H 
coordinates of the terminating NXX, or  as 
otherwise determined by the FCC or 
Commission for purposes of Reciprocal 
Compensation; provided that in no event 
shall a Local Traffic call be less than fifteen 
(15) miles as so calculated. 
'7 M F S  § 1.38; MCI 5 1.2; AT & T § 1.2: 

Focal 8 1.46.) (emphasis in original). The 
Agreements further provide that "switched 
exchange access service" is not eligible for 
reciprocal compensation. M F S  5 5.8.3; TCG 5 
5.6.2; MCI 5 4.1.2; AT & T § 4.7.2; Focal 5 
5.8.2). Switched exchange access service" is 
defined in the Agreements as "the offering of 
transmission or switching services to 
Telecommunications Carriers for the purpose 
of the origination or termination of Telephone 
Toll Service," which includes "Feature Group 
A, Feature Group B, Feature Group D, 8001 
888 access, and 900 access and their successors 
or similar Switched Exchange Access 
services." (MFS 5 1.56; TCG 5 1.65; MCI sch. 
1.2; AT & T sch. 1.2; Focal § 1.66.) 

The parties do not contend that the 
Agreements specifically class@ the Internet 
as either local trafiic or exchange access 
service. Indeed, this court could not find an 
express reference to the Internet in the 
various Interconnection Agreements. 

G. THE COMMISSION'S DECISIOX 

The Commission's Order concludes that 
Ameritech Illinois must pay reciprocal 
compensation to the Canier defendants with 
respect to calls placed by Ameritech Illinois 
customers through the Internet via ISPs who 
are customers of the Carrier defendants. [FSi; 
In its decision, the Commission first reviewed 
the procedural history of the case and the 
positions of the parties. (Order at 1-10.) Th? 
Commission then presents a four-page 
analysis of the relevant facts and lax for 
reaching its decision that reciprocal 
compensation applies to Internet calls. 

FN7. The Order states in the pertinent part: 
IT IS THEREFORE ORDERED thar the 
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interpretation of the inrerconnectmn agreemenrs 
made in this order shall be effective from the dares 
of those inrerconnecrion agreemenrs and thar 
Ameritech Illinois shall hencefonh pay each of the 
complainants all charges for reciprocal compensarion 
for all calls uhich are uithin 14 miles and for that 
traffic thar is billable as local from irs cusromers to 
I5Ps that are the customers of the complainants. 
Similarly. each competirive local exchange carrier 
shall pay Ameritech Illinois for all charges for 
reciprocal compensation for traffic that is billable as 
local from its customers to the lSPs that are 
customers of Ameritech Illinois. 
IT IS mRTHER ORDERED that uithin five 
business days of  entry of this Order. Amerirech 
Illinois shall pay each of the comperirive local 
exchange carriers all reciprocal cornpensarion 
charges u,hich have been u,ithheld. with interest at 
the starurory rate. To the exiend Ameriiech Illinois 
billed the competitive local exchange carriers for 
reciprocal compensarion and then later provided 
them with credits on their bills for ISP uafiic. i t  shall 
resubmit bills to the compeiirive local exchange 
carriers for the credited amounts. 
(Order at 16.) 

The Commission's frst reason for its decision 
is based on the language of the Agreements 
themselves. The Interconnection Agreements 
state that reciprocal compensation applies "for 
transport and termination of Local Traftk 
billable by Ameritech [or the Carrier 
defendant1 which a Telephone Exchange 
Service Customer originates on Amentech's 
lor the Carrier Defendant's] network for 
termination on the other Party's line." M F S  5 
5.8.1; TCG 5 5.6.1; MCI § 4.7.1; AT & T B 
5.7.1; Focal 5 5.8.1) (emphasis added). 
According to  the Commission, the "billable" 
language in the Agreements "unambiguously 
provide[sl that reciprocal compensation is 
applicable t o  local traffic billable by 
Ameritech." (Order at 11.) Reasoning that 
Ameritech charges end users local service 
charges when completing calls that terminate 
at a competitor's ISP customer, the 
Commission concluded that "the plain 
reading" of the billable language necessitates 
reciprocal compensation charges for ISP calls. 
(Order at 11.) 

The second rationale employed by the 

Copr. West 1998 KO Claim to Orig. US. Govt. Works 

0 0 0 0 8 7  West!aw 



Slip Copy 
(Cite as: 1998 WL 419493, *7 M.D.111.)) 

Commission is again dependent on the 
language of the Agreements. Specifically, the 
Agreements provide that reciprocal 
compensation applies for calls terminated on 
the other party's line. (MFS 5 5.8.1; TCG § 
5.6.1; MCI § 4.7.1; AT & T § 5.7.1; Focal § 
5.8.1) The Commission found that a call to an 
ISP terminates at the ISP before it is 
connected to the Internet. (Order at 11.) The 
Commission was persuaded by the Carrier 
defendants' definition of industry practice, in 
which call termination "occurs when a call 
connection is established between the caller 
and the telephone exchange service t o  which 
the dialed telephone number is assigned, and 
answer supervision is returned." (Order at 11, 
citing WorldCom Ex. 1.0 at 7.) According to 
the Commission, "termination" in the contexy 
of the Agreements does not mean that the call 
ends. (Order at 11.) The Commission's view of 
termination of the call leads to the conclusion 
that such calls are correctly classitied as local 
calls under the Agreements. 

*8 In the final part of the Commission's 
analysis, it rejected the argument made by 
Ameritech that a call's distance must be 
determined on an "end-to-end" basis, that is, 
from the end user to the web site. Such a 
reading would be an "outdated conception of 
the telecommunications network" and would 
be inconsistent with the Act and "the FCC's 
own decisions." (Order at 11-12.) In a rather 
confusing explanation of this point, the 
Commission states that Internet calls are 
unlike Feature Group A ("FGA") calls, which 
are classified in the Agreements as "switched 
access service." FGA calls are long distance 
calls that end users initiate by dialing a local 
seven-digit number. When the user dials the 
local number, she is connected to the 
interexchange carrier's toll switch which gives 
the user a second dial tone, at which point the 
user dials a long distance number. Although 
Ameritech argued that FG.4 calls a.e 
functionally identical to Internet ISP calls, the 
Commission found that such calls are 
distin,@shable because FG.4 calls undeniably 
involve telecommunications traffic with the 
end user to which the call is terminated. In 
contrast, Internet calls involve what the FCC 
has found to be "information services" after 
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the call is terminated to the ISP. "Based on 
these critical distinctions [between 
telecommunication traffic and information 
service1 the FCC has determined that ISP 
traffic is not an exchange access service, but 
rather, ISPs should be treated as 'end users." ' 
(Order at 12.) (emphasis in the original). 

H. FCC RCLISGS 

This court's role in reviewing the ICC's 
decision requires that it examine the court's 
interpretation of federal law de novo. See 
discussion, supra, Part D.B. Examining the 
FCC's interpretation of the relevant issue is 
therefore necessary because if this court finds 
that the FCC has a reasonable and 
consistently held interpretation of the 
applicable law, those d i n g s  would be entitled 
to substantial deference. Cf. Arkansas v. 
Oklahoma, 503 U.S. 91, 110, 112 S.Ct. 1046, 
1059, 117 L.Ed.2d 239 (1992); Chevron, 
USA., Inc. v. Natural Resources Defense 
Council, Inc., 467 US. 837, 104 S C t .  2778, 81 
L.Ed.2d 694 (19841. See also Homemakers 
North Shore, Inc. v. Bowen, 832 F.2d 408, 411 
(7th Cir.1987) ("An agency's construction of its 
own regulation binds a court in all but 
extraordinary cases."); United States v. Baxter 
Healthcare Corp., 901 F.2d 1401, 1407 (7th 
Cir.1990) (finding that a court must give great 
deference to agency's interpretations of its 
o w n  regulations). 

.mer reviewing relevant FCC precedent, this 
court finds that the FCC has not reached a 
coherent decision on the issue of the 
compensation of LECs providing Internet 
access. This result is due, in part, to the fact 
that the Internet, as a relatively new 
development t o  the telecommunications world, 
presents unique questions that have not 
previously been addressed by FCC decisions 
and policy. For example, the FCC recently 
1ru:iated a Sotice of Inquiry seeking 
comments on the effect of the Internet and 
other information services on the telephone 
network, noting that the Internet creates 
perplexing policy issues: 
'9 [The development of the Internet and 
other information services raise many critical 
questions that go beyond the interstate access 
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charge system that is the subject of this 
proceeding. Ultimately, these questions 
concern no less than the future of the public 
switched telephone network in a world of 
digitalization and growing importance of data 
technologies. Our existing rules have been 
designed for traditional circuit-switched voice 
networks, and thus may hinder the 
development of emerging packet-switched 
data networks. To avoid this result, we must 
identlfy what FCC policies would best 
facilitate the development of the high- 
bandwidth data networks of the future, while 
preserving efficient incentives for investment 
and innovation in the underlying voice 
network. In particular, better empirical data 
are needed before we can  make informed 
judgments in this area. 
Third Report and Order 5 311. 

This court's determination that no clear rule 
on the issue exists is confirmed by the fact 
that on June 20, 1997, the FCC expedited 
consideration of a request for clarification of 
its rules from the Association for Local 
Telecommunications. The issue under review 
is identical to the issue at bar: whether LECs 
are entitled to reciprocal compensation 
pursuant to section 2516) of the 
Telecommunications Act for transport and 
termination of traffic to LECs that are 
information service providers. See Pleading 
Cycle Established for Comments on Request 
by ALTS for Clarification of the Commission's 
Rules Regarding Reciprocal Compensation for 
Mormation Service Provider Traffic, Public 
Notice, FCC Common Carrier BureauiCPD 97- 
30, 12 F.C.C. Rcd. 9715 (July 2, 1997). Thus, 
the precise issue under review in the instant 
case is currently being decided by the FCC. As 
of the date of this Memorandum Order and 
Opinion, the issue has not been resolved. See 
also Memorandum of the Federal 
Communications Commission as Amicus 
Curiae, Mem. at 2,  June 29, 1998, filed in 
Southwestern Bell, No. 98 C.4 043 (stating 
that the issue of the rights of LECs to receive 
reciprocal compensation is "pending before the 
FCC in an administrative proceeding and 
remains unresolved). Any ruling by the FCC 
on that issue will no doubt affect future 
dealings between the parties on the instant 
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case. 

The Carrier defendants and the 
Commissioners argue that reciprocal 
compensation applies only to 
telecommunications, and, therefore, the fact 
that ISPs generally do not provide 
telecommunications necessitates a finding 
that reciprocal compensation must be paid t o  
the terminating LEC. Ameritech responds, 
however, that such argument is a red herring. 
.hentech  relies heavily on the FCC's 
statement in its 1998 Universal Service 
Report that the issue of reciprocal 
compensation does not " t u n  on" on the 
telecommunications/information service 
distinction: 
We make no determination here on the 
question of whether competitive LECs that 
serve Internet service providers (or Internet 
service providers that have voluntarily 
become competitive LECs) are entitled to 
reciprocal compensation for terminating 
Internet traffic. That issue, which is now 
before the Commission, does not turn on the 
status of the Internet service provider as a 
telecommunications carrier or information 
service provider. 
*10 1 106, n 220. -4lthough the statement of 

t5.e FCC in Footnote 220 is ambiguous as it 
relates to the issues involved here, this court 
agrees with Ameritech to the extent that any 
rationale regarding whether reciprocal 
compensation must be paid for such calls 
cannot hinge entirely on the information 
serviceltelecommunications distinction This 
does not mean, however, that the distinction 
does not exist IFK81 (see discussion, supra, 
Part D.E)  o r  that an understanding of the 
distinction is wholly irrelevant t o  a discussion 
of the issue at bar. 

FS8. For example. at Oral arpmcnr. counsel for rhe 
plainriff clearly stared ihar it is "undispured" char lSPs 
provide informarion services and are nor providers of 
~clrcomunicarions. (Tr. at 31 . )  

Despite the fact that Ameritech shuns the 
iniormation serviceltelecommunications 
distinction, it nonetheless argues that 
language in the FCC's reports indicating that 
Internet information services are provided via 
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telecommunications is relevant to their 
argument. See Universal Service 5 68 
("Internet access, like all information services, 
is provided 'via telecommunications." '1; Id. 6 
3 (stating that the Internet "stimulates our 
country's use of telecommunications"; ISPs are 
"major users of telecommunications."); Id. 15 
("[We clanfy that the provision of 
transmission capacity to Internet access 
providers and Internet backbone providers is 
appropriately viewed as 'telecommunications 
service' or 'telecommunications." '1. 
Konetheless, for the same reasons stated 
against the defendants' use of the distinction, 
this court finds that the fact that ISPs use 
telecommunications is not the determining 
factor in the instant case. 

Ameritech's reliance on language in the 
Universal Service Report indicating that the 
telecommunications backbone to the Internet 
is "interstate telecommunications" is more 
persuasive authority for of the plaintiffs view. 
See, e.g., Universal Service Report f 55 ("We 
conclude that entities providing pure 
transmission capacity to Internet access or 
backbone providers provide interstate 
'telecommunications.' Internet service 
providers themselves generally do not provide 
telecommunications.") (emphasis added); Id. 7 
67 ("The provision of leased lines to Internet 
service providers, however, constitutes the 
provision of interstate telecommunications. 
Telecommunications carriers offering leased 
lines to Internet service providers must 
include the revenues derived from those lines 
in their universal contribution base.") 
(emphasis added). 

Although the characterization of leasing lines 
to local ISPs as providing "interstate 
telecommunications" causes this court to 
pause, ultimately this court  is not convinced 
that such language compels a finding under 
federal laiv that a call  from an end user to an 
ISP is an interstate call and that termination 
for billing purposes does not occur at the ISP. 
This court is especially skeptical of the above 
cited language from the Universal Service 
Report because of the context in which the 
term "interstate" is discussed. A great deal of 
the Universal Service Report discusses the 

future of the FCC's goal of providing 
"universal service," that is, services to all 
customers throughout the country, "including 
1ow.income customers and those in rural, 
insular, and high cost areas ... at rates that 
are reasonably comparable to rates charged 
for similar service in urban areas." 47 U.S.C. 
5 254fiX3X 1998). Under the 
'Telecommunications Act, carriers "that 
provide interstate telecommunications 
services must contribute to federal universal 
service mechanisms." Universal Service 
Report 5 55. A concern arises with the 
development of the Internet because, as 
information service providers, LSPs do not 
connibute directly to the development of 
uuversal service. Id. 

*11 Given this background, this court is not 
convinced that the use of the term "interstate" 
in the context of discussing the Internet means 
that the FCC has made a determination that 
calls to the Internet are "interstate" for billing 
purposes. Nor is this court persuaded that 
such statements would require the 
overturning of a state commission's fmding 
that such calls terminate locally at the ISP. 
Instead, the FCC has only provided that those 
who lease lines to ISPs provide interstate 
telecommunications and therefore ISPs are 
conmbuting, albeit indirectly, to the goal of 
universal service. Id. In essence, by leasing 
their lines from telecommunications carriers 
that do contribute to the universal system, the 
ISPs are contributing to the continuation of 
the goal of universal coverage. See id. 1 68 
("Internet access, like all information services, 
is provided 'via telecommunications.' To the 
extent that the telecommunications inputs 
underlying Internet services are subject to the 
universal service contribution mechanism, 
that provides a n  answer to the concern __. 
[that] there will no longer be enough money to 
support the infrastructure needed to make 
u v e r s a l  access to voice or Internet 
communications possible.") (footnote and 
intemal quotations omitted). 

The FCC has made statements 
acknowledging that calls to the Internet using 
a seven-digit number are "local." See, e.g., In 
re Access Charge Reform, First Report and 
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Order, 12 F.C.C. Red. 15982, 7 342, n. 502 
("To maximize the number of subscribers that 
can reach them through a local ca l l ,  most ISPs 
have deployed points of presence.") (emphasis 
added). The FCC has also indicated that rate 
structures for such calls are appropriately 
addressed by state, rather than federal, 
regulators. See id. 7 34546 ("ISPs do pay for 
their connections to incumbent LEC networks 
by purchasing services under state tariris. 
Incumbent LECs also receive incremental 
revenue from Internet usage through higher 
demand for second lines by consumers, usage 
of dedicated data lines by ISPs, and 
subscriptions to incumbent LEC Internet 
access services. To the extent that some 
intrastate rate structures fail to compensate 
incumbent LECs adequately for providing 
service to customers with high volumes of 
incoming calls, incumbent LECs may address 
their concern to state regulators.") (emphasis 
added). EN91 

FN9. Ameritech states that most calls to lSPs are 
subject to flat (low) rate calls. and Internet calls tend 
to be longer rhan other types of calls. Under I h e  
current rate SmcNre. Amerirech contends. if 
reciprocal charges are applicable to such charger 
Amerirech must pay more to rhe terminating LEC 
Ihan it can bill irs customers. Implicit in Ameritech's 
argument is Ihe assertion rhar Ihe reciprocal 
paymenrs thus incurred far exceed the cos! to the 
LEC for terminating rhe call. If that is m e .  it is 
unclear how the state regulators can adequately 
restore equity to the process except Ihrough some 
bifurcation which would assign a different reciprocal 
rate to ISP traffic. Merely raising the rates that the 
originating LEC charges its local customers would 
simply fmnce  a windfall for rhe terminating LEC 
out of h e  pocketbooks o f  cusromers. 

Ameritech further argues, relying on 
decisions involving the creation of the access 
charge regime (see discussion, supra, Part 
IEB,  III.D), that the FCC has ruled that 
Internet Calls are exchange access calls. For 
example, in 1983 the FCC stated that: 
Other users who employ exchange service for 
jurisdictionally interstate communications, 
including private f m s ,  enhanced service 
providers, and sharers, who have been paying 
the generally much lower business service 

rates, would experience severe 
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rate impacts 
were we immediately to assess carrier access 
charges upon them .... Were we at the outset 
out impose full carrier usage charges on 
enhanced service providers and possibly 
sharers and a select few others who are 
currently paying local business exchange 
service rates for their interstate access, these 
entities would experience huge increases in 
their costs of operation which could affect 
their viability. 
*I2 MTS and WATS Market Structure, 97 

F.C.C.2d 682, 5 78 (1983). Although the FCC 
has continued to uphold its ruling that ISPs 
a re  exempt from any access charges (see, e.g., 
Universal Service Report 14'3, the FCC has 
clarified its position in more recent rulings. In 
particular, the FCC has stated that due to 
"the evolution in JSP technologies and 
markets since we first established access 
charges in the early 1980s, it is not clear that 
ISPs use the public switched network in a 
manner analogous to IXCs. Commercial 
Internet access, for example, did not even 
exist when access charges were established." 
In the Matter of Access Charge Reform, First 
Report and Order, CC Docket Nos. 96.262 et 
al., FCC 97-158, 7 345 (May 16, 1997). Indeed, 
instead of classifying ISPs as MCs, the FCC 
has maintained that ISPs are, and should 
remain, classifed as end users. Id. 7 348. 
Fwhermore, the FCC has concluded, at least 
"tentatively," that the current structure of 
charging ISPs as end users should "not be 
changed so long as the existing access charge 
system remains in place." Third Report and 
Order 7 288. 

In conclusion, this court finds that at the time 
that the Agreements were entered into there 
was no clear FCC position on whether or not 
calls to  Internet JSPs are interstate exchange 
access calls. The FCC is currently reviewing 
the very question at issue in this case. 
.kcordingiy, the m w e r  to the question of the 
interpretation of the Agreements lies 
principally in contract interpretation. These 
are questions that this court must review with 
substantial deference to the ICC's findings. 

I. F S . U  ANALYSIS OF ICC DECISION 
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The ICC's decision states three reasons for 
rejecting Ameritech's argument. This court 
finds that the third reason, which is based 
principally on the infomation services/ 
telecommunications distinction, is not 
relevant to the case at bar. (See discussion, 
supra, Part III.H.) However, as the third 
reason does not include incorrect statements of 
federal law and this court finds that the 
remaining two reasons stated in the 
Commission's opinion are sufficient to uphold 
the decision, Ameritech's request that the 
decision be set aside is rejected. 

The third section of the ICC's analysis is less 
clear than the other two arguments. Indeed, 
the third argument is jumbled and difficult to 
decipher. Without clearly linking its reasoning 
to its decision to uphold reciprocal 
compensation for Internet calls, the ICC states 
in one *earn of reasoning (encompassing only 
one page of text) that: (1) end-to.end 
jurisdiction is "outdated"; (2) FGA calls are 
distinguishable from Internet calls; (3) the 
Internet provides "information services" and 
not "telecommunications"; and, (4) ISPs are 
not exchange access service, but rather "end 
users." (Order a t  11-12.) In fact, th is  section of 
the Commission's opinion reads more like a 
selective review of FCC precedent than solid 
reasoning for supporting reciprocal 
compensation for Internet calls. 

*13 For the reasons already discussed, this 
court finds that these statements of the 
Commission, though overstated, are not 
expressly violative of existing federal law. 
However, to the extent that this portion of the 
Commission's decision relies heavily on the 
distinction between information service and 
telecommunications, this court rejects that 
analysis. The FCC has warned that this 
distinction, although it does exist, is not the 
answer t o  whether the LEC is entitled t o  
reciprocal compensation for terminating 
Internet traffc. See Universal Service Repon 
7 106, n. 220. Konetheless, the Commission's 
analysis does not "turn on" this distinction 
Furthermore, as the decision stands on its own 
based on the frrst two rationales, this court 
does not find that the Commission's discussion 
of the information servi cel 

telecommunications distinction provides a 
basis for reversal. [FNlO] 

FNIO. Ameritech also criticizes the ICC's use of the 
dislinciion with Feature Group A calls ('FGA"). 
uhich is mentioned in the ICC's hiehlighting of  the 
information service!telecommunications disrinction in 
h e  lhird portion of its analysis. Ameritech stresses 
the point that FGA calls are "functionally and 
technically' indistinguishable from an lnternet call. 
(.4meritech Merirs Brief at IO.) Howver.  Ameritech 
does not cite a single stamte or ruling in suppon of 
this view. Allhough it may be appealing IO analogue 
the NO rypes of calls as functionally similar. this 
coun will not be swayed by such argurnenr. As 
previously discussed. a special provision in the 
lnrerconnection Agreements explicitly excludes FGA 
calls from paying reciprocal compensation. No such 
exception is provided for lnrernet calls. 

Close analysis of the remaining two 
rationales reveals that such reasoning is 
consistent with federal law and is supported 
by substantial evidence. These two arguments 
are: (1) the Agreements use of the word 
"billable" requies reciprocal compensation for 
Internet traffic because Ameritech bills such 
ca l ls  as local; and, (2) the industry use of the 
word "terminates" requjres a finding that the 
c a l l  to the ISP terminates at the ISP. 

First, the "billable" rationale is a reasonable 
interpretation of the contracts. Ameritech 
argues that such a reading is wrong as a 
matter of law, contending that the 
Agreements define local traffic based not on 
billing treatment, but on points of origin and 
termination of the traffic. (Ameritech Resp. a t  
14.) Ameritech further informs that the billing 
practice for Internet calls is identical to  the 
billing treatment of FGA calls, and therefore 
the Commission's holding would make FGA 
calls '"local." Ameritech does not cite any cases 
t o  support this proposition. Furthermore, 
Amentech ignores the fact that the 
Agreements specifically exclude FGA calls 
from the reciprocal compensation provision. 
No such explicit provision is found in the 
Agreements regarding Internet calls. In fact, 
the Internet and ISPs are not even mentioned 
in the Agreements. No doubt the next time 
Lnterconnection Agreements are negotiated 
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between the parties such a provision regarding 
the termination of Internet calls will be the 
subject of vigorous discussion. However, this 
court will not impose such a provision into the 
Agreements as written. 

Although reasonable persons may M e r  on 
the interpretation of the language of the 
Agreements, a finding that calls that are 
billed as local must receive reciprocal 
compensation is not violative of current 
federal law. Furthermore, such a finding is a 
reasonable interpretation of the contracts and 
is neither arbitrary nor capricious. It is 
undeniable that Ameritech has consistently 
billed it customers for their calls to ISPs as 
local calls. This court therefore concurs with 
the ICC's conclusion that the Ameritech 
billing scheme warrants a finding that such 
calls are subject to reciprocal compensation 

*I4 Second, this court finds that the ICC's 
determination that calls t o  the ISP terminate 
a t  the ISP is not contrary to federal law and is 
supported by substantial evidence. 
Ameritech's argument that federal law 
requires that this court adopt a 
"jjurisdictional" standard for termination that 
would be measured on an "end-to-end" basis is 
not convincing. Although Amentech is correct 
that "end-to-end" language is used in some 
earlier FCC decisions in Merent  contexts, 
l F N l l l  the FCC has not issued any rulings 
indicating that Internet calls must be 
measured on an end-to-end basis, with the 
ultimate web site qualifying as one "end." 
Furthermore, all of the cases cited by the 
plaintiff in support of its end.to-end argument 
are from the pre-1996 Act era. (See Ameritech 
Mem. at 17-18.) 

FN11. See. e.g.. Southwester Bell Tel. Co. 
Transminal Nos. 1537 & 1560 Revisions to Taiiif 
F.C.C. No. 68. Order Designating Issues ior 
Invesrigarion. 3 F.C.C. Red. 2339. $ 28 119881 
(rejecring the view that rwo calls are crcared by L?C 

use of a 1-800 number for a credir card call and 
suting th31 "[slwirching ar the credir card snitch is 
an intermediate srep in a single end-ra-end 
communication."): Peririon for Emergency Relief and 
Declararory Ruling Filed by the Bellsouth 
Corporation. 7 F.C.C. Red. 1619. 1619-21 (1992) 
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(finding that a call 10 an our-oi-sure voice mail 
service is a single inreiswe communication): Long- 
Distance:USA. Inc.. 10 F.C.C. Red. 1631. $ 13 
(1995) (findin3 ~ a r  1.800 calls are a single 
communicarion: "both court and Commission 
decisions ha\,e considered the end-mend nature of 
the communication more significanr than the faciliries 
used to complere such comrnunicarionsi. 

Instead of classifying the web sites as the 
jurisdictional end of the communication, the 
FCC has specifically classified the ISP as an 
end user. See, e.g., Third Report and Order 7 
288. Given the absence of an FCC ruling on 
the subject, this court finds it appropriate to 
defer to the ICC's finding of industry practice 
regarding call termination Indeed, the 
Internet Agreements themselves authorize the 
Commission to determine when a call 
qualSes as "local." IFN121 

MI?. TCG's Agreement provides that 'local uaffc" 
is "local service area calls as defined by the 
Commission." (TCG 5 1.43.) The Agreements of the 
other Carrier defendants provide hat a 'local call" 
is: 
a call which is fitieen (15) miles or less as calculated 
by using the V & H coordinates of the originating 
KXX and the V & H coordinates of the terminatiig 
NXX. or as otherwise determined by the FCC or  
Commission for purposes of Reciprocal 
Compensation: provided that in no event shall a 
Local Traffic call be less than fiheen (15) miles as so 
calculated. 
INFS 5 1.38: MCI 5 I.?: AT & T 1 . 2  Focal 8 
I .16.) (emphasis added). 

The ICC's decision included the following 
finding of fact regarding call termination: 
[We are persuaded by Mr. Harris' 
ex-lanation of industry practice with respect 
to c a l l  termination. He testified that call  
termination within the public switched 
network *'occurs when a call connection is 
established between the caller and the 
telephone exchange service to which the 
dialed telephone number is assigned ..." 
(Order at 11.) This definition of "termination" 
[FS131 is crucial t o  understanding the 
meaning of the Agreements, as the 
Agreements specifically use the word 
termination in defining reciprocal 
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compensation When a customer of a LEC 
dials the ISPs local, sevendigit number, the 
customer is connected to the SP. Once this 
"call connection" is established between the 
caller and the telephone exchange service of 
the sevendigit number, the call is deemed 
"terminated" for purposes of the Agreements. 
The fact that the ISP then comects the user to  
the Internet, where the user may access 
unlimited web sites, does not alter the fact 
that the call has been "tenninated" at  the ISP 
for purposes of reciprocal compensation 

F&13. The ICC's defnirion of 'termination" clorel! 
follows that adopted by h e  ICC. See. e . g .  
Implemenraiion of the Local Competition Provisions 
in the Telecommunicarions Act of 1996. CC Docker 
No. 96-98. Fusr Repon and Order. I 1040 (Aug. 8. 
1996) ('We defme 'termination.' for purposes of 
section 2Sl@)(5) [the reciprocal compensation 
provision of the Telecommunications Acr]. as he  
switching of aaffic drat is subjecr to section X l ( b X 5 ,  
ar the rerminaring carrier's end office swirch (or 
equivalent facility) and delivery of rhar traffic from 
that swirch IO the called parry's premises.'). 

J. The ICC Order Violates Section 25Ug) of 
the Act 

Ameritech's f d  argument is that the ICC's 
order violates Section 25Ug) of the 
Telecommunications Act. Pursuant to Section 
251(g), 
On or after February 8, 1996, each local 
exchange carrier, to the extent that it 
provides wireline services, shall provide 
exchange access, information access, and 
exchange services for such access t o  
interexchange carriers and information 
service providers in accordance with the same 
equal access and nondiscriminatory 
interconnection restrictions and obligations 
(including receipt of compensation) that apply 
to such carrier on the date immediately 
preceding February 8, 1996 under any court  
order, consent decree, or regulation, order, or  
policy of the Commission, until such 
restrictions and obligations are explicitly 
superseded by regulations prescribed by the 
Commission after February 8, 1996. During 
the period beginning on February 8, 1996 and 
until such restrictions and obligations are so 
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superseded, such restrictions and obligations 
shall be enforceable in  the same manner as 
regulations of the Commission 
*E According to Ameritech, because no court 

order, consent decree, regulation, order, or  
policy of the FCC provided for the payment of 
reciprocal compensation prior to February 7, 
1996, reciprocal compensation canno t  now 
apply. Ameritech states that reciprocal 
compensation could only apply if the FCC 
were to explicitly so require by regulation. 
Such a n  argument is circular,  and escapes the 
logic of this opinion. Section 25l(g) merely 
provides that local exchange carriers must 
provide services with the same "equal access 
and nondiscriminatory interconnection 
restrictions and obligations" as prior to the 
passage of the Telecommunications Act, until 
such restrictions or obligations are superseded. 
A s  this court has found that the FCC has no 
prior d i n g  that controls in the instant case, 
there is M ruling that could possibly be 
violated by ordering continued payments of 
reciprocal compensation by the plaintiff. 
Furthermore, as the defendants point out, 
Ameritech did indeed pay reciprocal 
compensation for local calls prior to the 
passage of the Act. 

IV. CONCLUSION 

For the reasons stated in this Memorandum 
Opinion and Order, this court a f f u m s  the 
Commission's determination that Local 
Exchange Carriers are entitled to reciprocal 
compensation under the Interconnection 
Agreements for Internet calls. The stay of the 
Commission's order is continued for a n  
additional thuty-five (35) days to allow the 
parries to  appeal. 

ESD OF DOCLWXT 
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Plaintiff's Proposed Findings of Fact and Conclusions of 
Law, filed [*3] May 4. 1998: Defendant Public Utility 
Commission o f  Texas and its Commissioners' Proposed 
Conclusions of Law. filed May 7. 1998: and Defendant 
Time Warner's Proposed Conclusions of Law. filed May 
7. 1998. In a hearing conducted on April 16. 1998. 
the C o u n  also heard arguments of counsel in this case 
and denied Plaintiff's Motion for Preliminary injunc- 
tion. filed April I .  1998. After considering the argu- 
ments of counsel and amicus curiae, the agency record. 
and the applicable standard of review, it is the C o u n ' s  
opinion that the following Order is appropriate. 

1. BACKGROUND 

Plaintiff Southwestern Bell Telephone Company's 
("Southwestern Bell") suit for declaratory and injunc- 
tive relief is essentially an appeal of the Texas Public 
Utility Commission's ("PUC") decision of February 
27. 1998. In its decision against Southwestern Bell, 
the PUC ( I )  characterized connections to Internet 
Service Providers as "local traffic" and (2 )  held 
that Southwestern Bell's interconnection agreement 
with Time Warner Communications of Austin, L.P.; 
Time Warner Communications of Houston. L.P.; and 
Fibrecom, Inc. (collectively. "Time Warner") required 
Southwestem Bell to compensate Time Warner for [*4] 
"local calls" connecting Southwestern Bell's Customers 
to Time Warner's business customers which are Internet 
Service Providers ("ISPs"). Southwestern Bell con- 
tends thar (1) the PUC was without jurisdiction to ap- 
prove an interconnection agreement involving connec- 
tions to ISPs. (2) the connections to lSPs are prop- 
erly classified as "interstate calls" falling under the 
regulatoly jurisdicrion of the Federal Communications 
Commission (the "FCC"), and (3) the PUC erred in find- 
ing that Southwestern Bell's interconnection agreement 
with Time Wamer also set rates of compensation for 
connections to ISPs. 

A. Southwestern Bell and Time Warner's 
Interconnection Agreements 

The interconnection agreements between 
Southwestem Bell and Time Warner are at the h e m  
of the instant case. Southwestern Bell and Time 
Warner are "local exchange carriers" thar provide local 
telecommunication services within an "exchange" area. 
n l  41 C.F.R. 5 51.5 (1997). In order for customers 
of Southwestern Bell and Time Warner to "call" one 
another. the two telecommunication carriers must 
"interconnect" their individual telecommunications 
networks both physically and contractually. Id. 
Through "reciprocal [ *5 ]  compensation" provisions in 
the interconnection agreements, the cost of providing 
access for a customer's call that originates from one 

local exchange carrier's network and then terminates in 
another local exchange carrier's network is attributed 
to the local exchange carrier from which the call 
originated. 47 C.F.R. 5s 51.701(e). 51.703 (1997). 
Such "local" calls are different from 1ong.disrance 
calls which must pass through "interexchange" 
switches that allow calls to pass from one exchange 
into another exchange and involve "access charges" 
instead of reciprocal compensation fees. 3 7  C.F.R. 
$ 69.2 (1997); see also Public Urilin. Comrnm'n v. 
A l T & T  Cornmunications. 777 S. WZd 363 Vex. 1989) 
(describing interstate and intrastate access charges). 

n l  Within an exchange. telecommunication cus- 
tomers may make local calls without "0" o r  "1" 
being dialed. Abbreviations and Terms Used in 
Pleadings and Docs. at 1 ,  Funhermore. in this case. 
Southwestern Bell is the incumbenr local exchange 
carrier and Time Warner is a competitive local ex- 
change carrier seeking to gain a greater share of the 
local telecommunications market. See 47 C.F.R. 5 
51.5 (1997). 

1'61 
In the instanr case, Southwestern Bell and the Time 

Warner defendants entered into two interconnection 
agreements on July 17. 1996. and on August 19, 1997. 
n2 Tbe most relevant ponions of the agreements help 
define the nature of Southwestern Bell's reciprocal com- 
pensation plan with Time Warner. First. both inrercon- 
nection agreements define Southwestern Bell's and Time 
Warner's customers as "end users": 

5 1.19 End User -_ means a third-Pmy residence or 
business that subscribes to telecommunications services 
provided by either of the Panies. (First Agreement). 

5 1.21 End User -- means a third-party residence o r  
business that subscribes IO telecommunications services 
provided by either of the Panies, o r  by another telecom- 
munications service provider. (Second Agreement). 

Second, both agreements define "local traffic" based 
upon the origination and termination of telephone calls 
within a local calling area o r  exchange: 

5 1.3 I Local Traffic --means traffic which originates and 
terminates within a SWBT exchange including manda- 
tory local calling area arrangements. Mandatory Local 
Calling Area is an arrangement that requires end users 
(*7] to subscribe to a local calling area beyond their 
basic exchange serving area. (First Agreement). 
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5 1.33 Local Traffic --Local Traffic. for purposes of 
intercompany compensation. is i f  ( i )  the call originates 
and terminates in the same SWBT exchange area: or 
(ii) originates and terminates within different SWBT 
Exchanges that share a common mandatory local call- 
ing area. e.g.. mandatory Extended Area Service (EAS). 
mandatory Extended Local Calling Service (ELCS). or 
other like types of mandatory local calling scopes." 
(Second Agreement), 

Third, the First and Second Agreements provide for re- 
ciprocal compensation for the transpon and termination 
of local traffic between Southwestern Bell's and Time 
Warner's end users on a per-minute-of-usage rate. n3 
First Agreement 8 5.05: Second Agreement 5 5.3.2. 

nZ The July 17. 1996 agreement was 
between Southwestern Bell and Time Wamer 
Communications of Austin. L.P.. Interconnection 
Agreement Under Sections 251 and 252 of the 
Telecommunications Act of 1996, July 17. 1996 
("First Agreement"). The Texas PUC approved 
the agreement on October 11, 1996. The second 
agreement modified some of the provisions of 
the first agreement and added Time Wamer 
Communications of Houston. L.P.; and Fibrcom, 
Inc. to the interconnection agreement. The 
panies submitted the second agreement for PUC 
approval on August 19, 1997. Interconnection 
Agreement Under Sections 251 and 252 of the 
Telecommunications Act of 1996. August 19, 1997 
("Second Agreement"). 

[*81 

n3 The per-minute-of-usage rate ("MOU") is S 
0.00975 per MOU for tandem-routed traffic and 
5 0.00720 per MOU for end-office-routed traffic. 
First Agreement 5 5.05: Second Agreement g 5.3.2. 

Respectively on July 17. 1996. and on August 19. 
1997, Southwestern Bell and Time Wamer presented 
their negotiated agreements for the Texas PUC's ap- 
proval stating that no outstanding issues existed be- 
tween the panies requiring arbitration. n? However. 
Southwestern Bell contends that in June of 1997. during 
the negotiation of the Second Agreement, it sent leiters 
to both the PUC and Time Wamer stating that Internet 
calls were not local traffic. and therefore were not sub- 
ject to the provisions of the First Agreement requiring 
compensation for the termination of local calls. See 
Southwestern Bell Telephone Co.'s Original Complaint 
for Declaratory and injunctive Relief Ex. I at 2 (letter 
of June 9. 1997. from Jack Frith of Southwestern Bell 

to Tom Staebell. Director of Interconnect Management 
for Time Warner Communications). Nevenheless. the 
parties failed to include provisions in the 1'9) Second 
Ageement dealing with telecommunications to ISPs. 
Indeed, neither interconnection agreement explicitly in- 
cludes provisions for internet connections nor even men- 
tions the Internet. Subsequently. Southwestern Bell re- 
h s t d  to pay termination fees for calls that its customers 
had made to Time Warner's ISP customers. 

n? Joint Application of Southwestem Bell 
Telephone Co. and Time Warner Comm. of 
Austin. L.P.. for Approval of Interconnection 
Agreement under the Federal Act and PURA 95 
at 1 (July 17. 1996); Application of Time Wamer 
Comm. of Austin. L.P.. Time Wamer Comm. of  
Houston. L.P., Fibrcom. Inc. and Sourhwestern 
Bell Telephone Co. for Approval of Interconnection 
Agreement under PURA and the Federal Act at 2 
(August 19. 1997). 

B. The Internet 

The internet "is an international network of intercon- 
nected computers." Reno v. ACLL! 138 L. Ed. 2d 874. 
117s. CI. 2329, 2334 (1997). Essentially. the "Internet 
is a distributed packet-switched network. which means 
that information [traveling ['IO] along the network] is 
split up into small chunks or 'packets' that are indi- 
vidually routed rhrough the most efficient path to their 
destination." Repon to Congress, In Re Federal-State 
Joint Board on Universal Service. FCC 98-67, at P 64 
(Released April IO, 1998). "Even two packets from the 
same message may travel over different physical paths 
through the network . . . [which] enables users to 
invoke multiple Internet services simultaneously. and to 
access information with no knowledge of the physical 
location of the server where the information resides." 
Id.: Reno, 11 7 S. Cr. ai 2335. 

Today, the Internet "enable[s] tens of millions of peo- 
ple to communicate with one another and to access vast 
amounts of  information around the world." Reno, 117 
S. Cr. ar 2334. To access the Internet. individuals can 
subscribe to the services of ISPs. The lSPs pay their own 
telecommunications service provider for the telecommu- 
nications services that allow an ISP's customers to call 
it. I f  an ISP is located in the same "local" calling area, 
an ISP's customer may dial a seven-digit number over 
ordinay telephone lines to the ISP facility for a flat 
monthly fee or on a usage-sensitive [* I  11 basis. n5 The 
ISP's modem then convens the analog messages from its 
customers into data 'packers" that are sent through the 
Internet and its host computers and servers See App. 
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A to PL's Application for Prelim. Inj. Ex. 45 at 
3 (January 16. 1998 letter of America Online. 1nc.i. 
Finally when the host computers and servers send infor- 
mation back to the ISP. the ISP convens the information 
back to analog form to be transmitted over the telephone 
network back to the ISP's customer. Id. 

n5 See Haran Craig Rashes.The Impact 
of Telecommunication Competition and L5e 
Telecommunications Act of 1996 on Internet 
Service Providers. 16 TEMP. E W T L .  L. b. 
TECH. J. 49, 57-60, 68-70 (1997) (describing local 
telephone connections to ISPs). 

C. The Texas PUC Decision 

On October 7,  1997, Time Wamer filed a Complaint 
and Request for Expedited Ruling with the Texas PUC 
and against Southwestern Bell. Time Warner alleged 
that Southwestern Bell had breached its interconnec- 
tion agreements when it  refused to pay ['lZ] termina- 
tion charges for Internet traffic initiated by Southwestern 
Bell customers and directed to the ISPs that were Time 
Warner customers. Southwestern Bell, however. alleged 
that the PUC did not have jurisdiction to arbitrate the 
ISP issue because the ISP traffic was jurisdictionally in- 
terstate in nature and that the interconnection agreements 
excluded "calls" to ISPs from the reciprocal compensa- 
tion provisions. 

The PUC referred Time Warner's complaint to an ad- 
ministrative law judge. who was designated by the PUC 
to act as Arbitrator on the question of how Internet 
traffic should be treated. On January 7. 1998. the 
Arbitrator ruled in favor of Southwestern Bell that the 
ISP traffic was jurisdictionally interstate. not local, and 
therefore Southwestern Bell did not owe Time Wamer 
any transpon and termination charges for Internet calls. 
Arbitration Award. PUC Docket KO. 18082, at 4-5 
(January 7. 1998) ("Arbitration Award"). Funhermore. 
the Arbitrator found that Southwestem Bell had not 
agreed in its interconnection agreements to treat Internet 
traffic as local, and that Southwestem Bell had not 
waived its contentions by failing to seek arbitration of  
the issue. Id. at [*I31 23-26. 

On February 27, 1998. the PUC issued its Order 
reversing the Arbitrator's ruling. Specifically, the 
PUC concluded that "Internet service via the traditional 
telecommunications network involves multiple compo- 
nents." PUC Order, PUC Docket No. 18082. at 4 
(February 27. 1998) ("PUC Order"). The PUC deter- 
mined that Internet service is divided into an information 
service component and a traditional telecommunications 

component. Id. Thus, in cases where the ISP location 
is within the local calling area, the PUC had jurisdiction 
over the "telecommunications service component. rather 
than the information service component." of the Internet 
connection. Id. Funhermore. the PUC held that the in- 
terconnection agreements were not ambiguous because 
the "language in dispute clearly hinged upon the defini- 
tion of 'local traffic' and an interpreration of the point 
at which traffic 'terminates."' Id. at 5 .  Thus. the PUC 
ordered Southwestern Bell to pay reciprocal compensa- 
tion fees to Time Warner prospectively and retroactively. 
with interest. for the "local calls that terminate to [Time 
W m e r ]  customers. including such customers that are 
ISPs." Id. 

D. Southwestern Bell's [*I41 Application for 
Preliminary Injunction 

On April 1. 1998. Southwestern Bell filed an 
Application for heliminary Injunction with this 
Coun assening that the PUC's ruling would require 
Southwestern Bell to pay as much as 5 421 monthly 
in termination fees for Internet calls by Southwestern 
Bell customers to lSPs who are Time Warner customers 
a l~ I~ough  Southwestern Bell receives only about S 12 
per month in regulated rates from its basic residential 
customers. Southwestern Bell funher alleged that the 
PUC's ruling would amount to losses for Southwestern 
Bell of $ 400,000 a month. n6 The PUC and Time 
Warner opposed Southwestern Bell's request for prelim- 
inary injunctive relief. assening that the PUC's decision 
to treat Calls to ISPs as local was legally correct, but 
also contending that Southwestern Bell had not shown ir- 
reparable harm or otherwise met the standards for tempo- 
rary injunctive relief. At an extensive hearing on April 
16. 1998, the Coun denied Southwestern Bell's applica- 
tion for temporary injunction. On April 29. 1998. the 
panies filed a stipularion as to the contents of the PUC's 
administrative record and the other evidence now before 
the Coun. and stated that no [*I51 pany intended to 
present additional testimony. Accordingly. the Coun is 
now rendering a final decision disposing of all remaining 
issues in this case. 

n6 Southwestern Bell also assens that other car- 
;iers situated similarly to Time Warner have or will 
seek the benefit of the PUC's Time W m e r  Internet 
ruling. either as precedent. o r  through 'most favored 
nation' rights. and that the end result of these actions 
may be as much as S 60 million in unrecoverable 
losses for Southwestern Bell in the coming year. 

11. STANDARD OF REVIEW 

LEXIS- NEXIS 
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Congress has provided that the federal district C O U ~ S  

have jurisdiction to review a State agency's approval. re- 
jection, or arbitration of an interconnection agreement. 
GTE Nonhwesr. lnc. v. ivelson. 969 E Supp. 654. 656 
(W'D. Msh 1997): U S .  Msr Communicarion. lnc. I :  

Hi-r. 986 E Supp. 13. l j  ID. Colo. 1997). Thus, 4i 
U S .  C. 5 252(e)(6) mandates that: 

In any  case in which a State commission makes a deter- 
mination under this section. any pany aggrieved [*I61 
by such determination that may bring an action in an 
appropriate Federal district coun to determine whether 
the agreement or statement meets the requirements of 
section 251 of this title and this section. 

47 U.S.C. 8 25?(e)(6) (Supp. 1998) (emphasis added). 

Congress does not explicitly state the full scope or 
standard of review which couns retain over state agency 
interconnection decisions. Id. However. the language 
of 5 252(e)(6) appears "clear in limiting [a] coun's ju- 
risdiction to determining whether the agreement meets 
the requirements of the [Telecommunications] Act [of 
19961." GTE Nonhwest lnc. v. Hamiiron. 971 E Supp. 
1350, 1354 (D. Ore. 1997). Furhermore. "in cases 
where Congress has simply provided for review, without 
setting fonh the standards to be used or the procedures 
to be followed, [the Supreme] Coun has held that con- 
sideration is to be confined to the administrative record 
and that no de novo proceeding may be held." Unired 
Sfares v. Carlo Bianchi and Co. 373 GS. 709. 715. I O  
L. Ed. 2d 652. 83 S. Cr. 1409 (1963); Mods v. Fed. 
Home Loan Bank Bd., 826 E2d 1400. 1406 (5rh Cir. 
1987). cen. denied, 485 US. 959. 99 1'1 71 L. Ed. 2d 
422. 108 S. Ct. 1221 (1988). The Supreme Court has 
noted that a "fundamental principle[] of judicial review 
of agency action" is to place the "focal point for judi- 
cial review [upon] the administrative record already in 
existence, not some new record made initially in the re- 
viewing coun." Florida Power & Lighr Co. v. Lorion, 
470 %S.  729. 713. 84 L. Ed. 2d 643. 105 S. Ct. 1598 
(1985). Thus, the scope of this Court's review is limited 
to determining whether the PUC complied with the man- 
dates of the based upon the state agency record. See TCG 
Milwaukee. Inc. v. Pub. Sen. Cornm 'n of Wisconsin 
980 E Supp. 992. 998 (WD. Wis. 1997) ("Generally. 
review proceedings are confined to the record created in 
the administrative agency."). 

Funhermore. in appeals of agency decisions limited 
to the administrative record. a coun has essentially two 
standards of review. First. a C O U ~  must review de novo 
issues of federal law. Abbeville Gen. Hosp. v. Ramsev, 
3E3d 797. 803 (5th Cir. 1993). cen .  denied. 511 U.S. 
1032. 128 L. Ed. 2d 194, 114 5. Cr. I542 (1994). 

Generally. "federal couns do not defer to state agencies 
on questions of federal law since such agencies ['IS] 
are not subject to Congressional oversight and they lack 
expenise in interpreting and implementing federal law." 
L:S. Msr Cornrnrmirorion. Inc. v. Hix. 986 E Supp. 
13. 16 (0. Colo. 1997): Abbeville Gerr. Hosp.. 3E3dor 
803. n7 Therefore, using de  novo review, the Coun's 
"first inquir). . . . in reviewing the interconnection 
apreements approved by the PGC is wherher ihe PUC's 
action was procedurally and substantively in compliance 
with the [Telecommunications] Act [of 19961 and the 
implementing regulations. 'I US. Wesr Communicarions. 
lnc.. 986 E Supp. ai 19; Abberille Gen. Hosp.. 3 E3d 
ar 803. 

n7 Unlike review of the state agency decisions, 
federal couns give a more "deferential review of a 
federal agency's interpretation of federal law [be- 
cause ofl its 'expenise and familiarity . . . with 
[the] subject matter of its mandate and the need for 
coherent and uniform construction of federal law na- 
tionwide.'" Abbeville Gen. Horp. v. Ramsey. 3 E3d 
797, 803 (Srh Cir. 1993) (quoting Turner v. Perales. 
869E2d 140 (2d Cir. 1989)). 

~ 9 1  

Second, if the agency acted in compliance with fed- 
eral law, the Court's standard of review is whether the 
administrative agency acted in an arbitrary or  capricious 
manner. unsupponed by substantial evidence. Carlo 
Bianchiand Co.. 373 US. or 715 (1963): Abbeville Gen. 
Hosp., 3 E3d or 804. In Unired Starer v. Carlo Bianchi 
and Co.. 373 US. 709, 715. 10 L. Ed. 2d 652, 83 S. 
Cr. 1409 (1963). the Supreme Coun observed that "the 
standards of review adopted in the Wunderlich Act -- 
'arbitrary.' 'capricious,' and 'not supponed by substan- 
tial evidence' -- have frequently been used by Congress 
and have consistently been associated with a review lim- 
ited to the administrative record." Id. Moreover, "the 
term 'substantial evidence' in panicular has become a 
term of an to describe the basis on which an adminis- 
trative record is to be judged by a reviewing COUK." Id. 
"This standard goes to the reasonableness of what the 
agency did on the basis of the evidence before i t ,  for a 
decision may be supponed by substantial evidence even 
though it could be refured by other evidence that was 
not presented to the decision-making body." Id. Thus, 
" i f  the PUC's action is found [*20] to be in compliance 
wiih federal law and regulations. then the PUC will be 
given deference, through application of the arbitrary and 
capricious standard, as to all other issues.'' US. Wsr 
Communication. Inc.. 986 E Supp. ai 19; see. e.g.. 
Abbeville Gen. Hosp., 3 E3d or 804 (applying arbi- 
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trary and capricious standard to state agency findings i f  
agency acted in compliance with federal law). 

111. DISCUSSION 

"We realize that attempting to apply established trade- 
mark law in the fast-developing world of the internet is 
somewhat like trying to board a moving bus." 

v. King. 126 E3d 25, 2 7  (2d Cir 1997). 
--Judge Van Graafeiland in Bensuson Resiuiiruni COT.  

A. The Telecommunications Act of 1996 

Congress enacted the Telecommunications Act of I996 
(the "Act") to "promote competition in the local tele- 
phone service market." Reno v. ACLC: I38 L. Ed. 2d 
874. 117  S. Ct. 2329, 2338 (1997); CTE fionhwesr 
Inc. v. Humilron, 971 .K Supp. 1350. 1352 (D. Ore. 
1997); W PCS 11 v. &rrorerrirorial Zoning Aurh.. 957 
E Supp. 1230. 1237 (D.N.M. 1997): GTE South Inc. 
v. Morrison, 957E Supp. 800. 801 (E.D. Ih. 1997). 
n8 Therefore, 'the Act mandates [*21] that existing lo- 
cal exchange carriers . . . allow interconnecting ser- 
vices providers access to local networks in order to pro- 
vide competing local telephone service." GTE South. 
Inc.. 957 E Supp. at 802; 47 US.C 25l(c) (Supp. 
1998). Specifically. the Act requires that "each telecorn- 
munications carrier has the duty . . . to intercon- 
nect directly or indirectly with the facilities and equip- 
ment of other telecommunication carriers." 47 (i.S.C. 
5 25/(a)(l) (Supp. 1998). Moreover. the Act man- 
dates that incumbent local exchange carriers and com- 
peting local exchange carriers negotiate in good faith 
with each other regarding agreements to interconnect 
their telecommunication networks. 47 LI.S.C. 5 25l(c) 
(Supp. 1998). n9 

n8 See Gary 1. G u u i ,  Note, Breaking Up the Local 
Telephone Monopolies: The Local Provisions of the 
Telecommunications Act of 1996. 39 B.C.L. Rev. 
131. 131-58 (1997) (describing how the 1996 Act 
suppons local competition). 

n9 Title 4 7  U.S. C. 5 Zj/(c) states that each incum- 
bent local exchange carrier has the following duties: 

(1) Duty to negotiate 

The duty to negotiate in good faith . . . the par- 
ticular t e r n  and conditions of agreements to fulfil1 
the duties described in [ 4 7  L'.S.C. 5 25l(b). (c)]. 
The requesting telecommunications carrier also has 
the duty to negotiate in good faith the terms and con- 
ditions of such agreements. 

(2) Interconnection 

The duty to provide. for the facilities and equip- 
ment of any requesting telecommunications carrier. 
interconnection with the local exchange carrier's 
neiwork-- 

(.41 for the transmission and routing of telephone 
exchange service and exchange access; 

(B) at any  technically feasible point within the car- 
rier's network: 

(C) that is at least equal in quality to that provided 
by the local exchange carrier to itself o r  to any sub- 
sidiary, affiliate, or any odrer pany to which the 
carrier provides interconnection; and 

(D) on rates, terms. and conditions that are just. rea- 
sonable. and nondiscriminatory. in accordance with 
the terms and conditions of the agreement and the 
requirements of [ 4 7  Li.S.C. $5 251. 5251. 

47 U.S.C. $ 251(c) (Supp. 1998). 

1'221 

To oversee the implementation of the Act's intercon- 
nection mandate. Congress has specifically authorized 
the States to review the interconnection agreements that 
incumbent local exchange carriers make with competing 
local exchange carriers. 47 US. C. 5 252 (Supp. 1998). 
The telecommunications carriers may either ( I )  enter 
voluntary negotiations with each other for interconnec- 
tion agreements. o r  (2) enter interconnection agreements 
through arbitration by a State commission. 47 U.S.C. 
5 252 (a). (b) (Supp. 1998). In either case, however, 
any "interconnection agreement adopted by negotiation 
o r  arbitration shall be submitted for approval to the State 
commission." 4 7  U.3.C. $ 252(e)(l) (Supp. 1998). 
k l e n  the interconnection agreement or any ponion of 
i t  has  been adopted by negotiation. the State commis- 
sion may only reject the agreement if "the agreement 
(or ponion thereon discriminates against a telecommu- 
nications carrier not a pany IO the agreement; o r  . . 
. . the implementation of such agreement or  ponion 
is not consistent with the public interest, convenience, 
and necessity." 47  Li.S.C. 5 252(e)(Z)(A) (Supp. 1998). 
An arbitrated agreemenr, however, must conform to the 
requirements [*23] of 4 7  U.S.C. 5 251 and 5 252(d). 4 7  
L!S. C. 5 252(e)(2)(B) (Supp. 1998). 

Therefore. the Telecommunications Act of 1996 gov- 
ems the case at bar. Southwestern Bell is a telecorn- 
munications carrier. a local exchange carrier, and an in- 
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cumbent local exchange carrier under federal law. 47 
US.C. 55 I53 ( 2 6 ) .  (44). and 25l(a)-(c) (Supp. 1998). 
Moreover. Time Warner is a telecommunications car- 
rier and local exchange carrier. 4 7  US.C. §§ 153 ( X J .  
(43) (Supp. 1998). The Act also classifies the PCC 
as a "state commission" which "has regulatory jurisdic- 
tion with respect to intrastate operations of carriers. " 
47 (iS.C. 5 153(43) (Supp. 1998). And finally. the 
instant case invol'es a dispute over the t e r n  of negoti- 
ated interconnection agreements allowing Southwesten 
Bell customers to "call" Time Warner customers over 
theirconnecrednerworks. 47U.S.C. $5 251. 25Z(Supp. 
1998). Accordingly. the Coun will examine (1)  whether 
the PUC complied with federal law when i t  ruled that the 
interconnection agreements governed "local" phone calls 
from Southwestern Bell's customers to Time Warner's 
ISP customers. and (2) whether the PUC acted arbitrarily 
and capriciously when it ruled that [*24] the intercon- 
nection agreements did not exclude calls to ISPs. 

B. Jurisdiction of PUC: Interstate or Local? 

The Plaintiff contends that the PUC lacked the juris- 
diction under federal law to regulate and set rates for 
communications accessing the Internet. Funhermore. 
the Plaintiff contends that Internet connections must be 
treated as interstate calls. not local calls. The Coun 
will consider these contenrions together because --like 
the local telecommunication networks of the panies in 
this case-- the Plaintiff's argumencs are necessarily in- 
terCOMected. The 1996 Act clearly requires state com- 
missions like the Texas PUC to approve the intercon- 
nection agreements of local phone service companies. 
47 U.S.C. 5 252(e)(l) (Supp. 1998). Funhermore. 
" the state commissions' plenary authority to accept or 
reject these agreements necessarily carries with it  the au- 
thority to enforce the provisions of agreements that the 
state commissions have approved." lowa Urils. Bd. 1: 

FCC. 12OE3d 753. 804 (8th Cir. 1997). cen. granted. 
118 S. Ct. 879 (1998). However, i f  telecommunica- 
tion connections to ISPs are not considered local phone 
calls. then only the FCC, not the PUC. had [*25] ju- 
risdiction over the instant case. See 4 7  U.S.C. g 151 
(Supp. 1998) (Congress created the FCC IO regulate 
'"interstate and foreign commerce in communication by 
wire and radio."). Thus, this Coun must determine de 
novo whether federal law treats Internet connections as 
either interstate or local intrastate phone calls. 

Whether modem links to ISPs should be considered 10- 
cal telephone calls presents an issue of first impression 
for this Court. However, the Court is not without any 
guidance. Generally. unlike the review of state agency 
decisions. a federal coun will give much deference to 
the FCC's interpretation of the Telecommunications Act 

of 1996. See Pac. Gas Transmission Co. v. Fed. 
Enerp Regularion Coinm'n. 998 E2d  1303. 1308 (5rh 
Cir. 1993) (citing Chevron U5.A.. Inc. v. Norurol 
Resources Defense Council. 467 U S .  837. 844. 81 L. 
Ed. 2d 694. I04 5. Cr. 2778 (1984); Udal1 v. 7allmn.  
380 US. 1. 16-17. 13 L. Ed. 2d 616, 85 S. Ct. 792 
fl96j))(federal couns give federal agencies much defer- 
ence in  the interpretation of their own regulations, rul- 
ing. and enabling statures): Cirixnsfor Fair Litil. Reg. 
v. 13. hkclear Reg. Comin'n. 898 E2d  51. 54 (Srh 
['26] Cir. 1990). cen. denied. 498 U S .  896. 112 L. 
Ed. 2d 205, 111 S .  Ct. 246 (1990). Moreover, as 
is ohen the case with new technology. the Internet has 
increasingly become a presence in the federal couns. 
See, e.&, Reno v. ACLU, 138 L. Ed. 2d 874. 117 S. 
Ct. 2329 (1997) (applying First Amendment analysis to 
Internet communications); Bensusan Resrauranr C o p .  
v. King. 126 E3d 25 (2d Cir. 1997) (dealing with per- 
sonal jurisdiction and trademark law over the Internet). 

I .  Inrerstate Characteristics of the Internet 

Because of the Internet's ability to efficiently trans- 
mit information all over the world. transactions over the 
Internet may involve interstate commerce. For exam- 
ple. in Unired States v. Carroll, 105 E3d 740 (1st Cir. 
1997). cen. denied. 138 L. Ed. 2d 187. 117 S. Ct. 
2424 (1997). the First Circuit Court of Appeals found 
that transmitting sexually explicit photographs over the 
Internet satisfied the "interstate commerce" requirement 
of the federal child pornography statutes. I05 E3d at 
742. The circuit coun reasoned that "transmission of 
photographs by means of the Internet is tantamount to 
moving photographs across state lines and thus cnnsti- 
tules [*27] transponation in interstate commerce." Id.: 
See also Unired Srares v. Tucker. 136 E3d 763. 763- 
64 (11th Cir. 1998) (downloading sexually explicit 
photos over Internet supported interstate wmmerce re- 
quirement). Moreover, in trademark infringement cases 
the fsderal C O U ~ S  have rexognized that firms using the 
Internet to conduct business in other states may subject 
themelves to the personal jurisdiction of those states. 
Cvbersell, h c .  v. Cybersell. Inc.. 130 E3d 414 (9rh 
Cir 1997): Bensusan Restauranr Cop. v. King. 126 
E3d 25 f2d Cir 1997): Planned Pnrenrhood Fed'n of 
Am..  Inc. v. Bucci. 1997 U S .  Dist. LEHS 3338, 1997 
K2 133313 at '3 (S.D.N.Y. 1997) ("The nature of the 
lntenet indicates that establishing a typical home page 
on the Internet. for access to all users, would satisfy the 
Lanharn Act's 'in commerce' requirement."). 

To funher determine whether a communication service 
is properly '"interstate" and accordingly under the juris- 
diction of the FCC. C O U ~ S  generally examine the "na- 
ture' of the communication. rather than focusing upon 
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the physical location of  the communication facilities used 
to complete a call. For instance. in fiorionol Ass'n 
of Regularop Urili? Commissioners p28] v. Federal 
Communicorions Commission. 241 L! S. App. D. C. 175. 
746E2d 1492 fD.C.Cir. 1984). the District ofColumbia 
Circuit Court of  Appeals held that the FCC had the 
authority to regulate the use of intrastate Wide Area 
Telecommunications Services ("WATS") used to com- 
plete interstate communications. 7-16 E2dor 1501. Thc 
D.C. Circuit emphasized that the 'dividing line between 
the regulatory jurisdictions of the FCC and states de- 
pends on 'the nature of the communications which pass 
through the facilities [and not on] the physical location 
of the lines."' Id. at 1498. Thus purely intrastate facili- 
ties and services used to complete even a single interstate 
call may become subject to FCC regulation to the extent 
of their interstate use." Id: see also Spnnr COT. v. 
Evans, 846 E Supp. 1497. 1500-01 (M.D. Ala. 1994) 
(800-number calls originating within one state and being 
completed in other states "involve interstate communica- 
tions within the meaning of the Communications Act."): 
United Stares v. AT&T Co.. 57 E Supp. 451, 453-5 
(S.D.N.Y 1944). aff'd. 325 US. 837 (1945) (despite 
two-step process first connecting call to local telephone 
service and then connecting [*29] call to out-of-state 
destination. the call was considered a single interstate 
communication regulated by the FCC). 

The FCC has likewise rejected arguments that cenain 
telephone calls using intrastate components to complete 
interstate calls should be treated as if consisting of two 
different jurisdictional transactions. For example, in In 
Re Southwestern Bell Telephone Co.. CC Docket No. 
88-180 (Released April 22. 1988). Southwestern Bell 
argued that "a credit card call should be treated for ju- 
risdictional purposes s two calls: one from the card 
user to the [interexchange carrier's] switch. and another 
from the switch to the called p a y . "  Id. at P 25. The 
FCC. however. rejected Southwestern Bell's reasoning 
and concluded that "switching at the credit card switch 
is an intermediate step in a single end-to-end communi- 
cation." Id. at P 28 (utilizing rationale of Nar'l Ass'n 
of Regularory Uril. Comm'rs v. Fed. Communicarions 
Comm 'n. 241 L! S. App. D. C. 175, 746 F:2d I492 (D. C. 
Cir. 1984)) (emphasis added). Also, in I n  Re Peririon 
for Emergency Relief and Declararon Ruling Filed b! 
rheBellSourh COT.. 7F:C.C.R. 1619 (FCC1992). the 
Georgia Public Service [*30] Commission argued that 
"BellSouth's voice mail service is a purely or predom- 
inantly intrastate service . . . . [because] when the 
voice mail service is accessed from out-of-state, two ju- 
risdictional transactions take place: one from the caller 
to the telephone company switch that routes the call to 
the intended recipient's location, which is interstate. and 

another from the switch forwarding the call to the voice 
mail apparatus and service. which is purely intrastate." 
Id. at P 8 (citations omitted). Nevenheless. the FCC 
found that the "fact that the facilities and appararus used 
to provide BellSouth's voice mail service may be lo- 
cared within a single state [did] not affect [the FCC's] 
jurisdiction." Id. at P 12. The FCC reasoned that an 
"out-of-state call to BellSouth's voice mail service is a 
jurisdictionally interstate communication, just as is any 
orher out-of-state call to a person or service." Id. 

2.  FCC's Treatment of the Internet: A Unique 
Creamre 

In the instant case, the Plaintiff contends that an analy- 
sis of the "nature" of the communication. rather than the 
physical location of the communication facilities used to 
complete a call, logically leads [*31] to the conclusion 
that all aspects of Internet communications. including 
the seven-digit modem "dial up" IO ISPs. must be con- 
sidered "interstate" and within the jurisdiction of the 
FCC. The Court. however. disagrees. Contrary to the 
FCC's treatment of voice mail and other telephone ser- 
vices, the FCC has not explicitly categorized Internet 
use via local phone connections as a single end-to-end 
communication. Indeed, the FCC appears to define the 
very nature of Internet connections differently from in- 
terstate long-distance calls. For example, in the FCC's 
Repon and Order. In Re Federal-State Joint Board on 
Universal Service, 12 EC.C.R. 8776 (Released May 8, 
1997) ("Repon and Order"). the FCC concluded that 
"Internet access consists of more than one component." 
Id. ai P 83. The FCC reasoned that "Internet access 
includes a network transmission component. which is 
the connection over a [local exchange] network from a 
subscriber to an Internet Service Provider. in addition to 
the underlying information service." Id. Thus, theTexas 
PLC in the case at bar concluded that it had jurisdiction 
over 'the telecommunications service component, rather 
than h e  information service [*32] component." of an 
Internet subscriber's access to the Internet. PUC Order 
a t ? .  nlO 

n10 Other stare commissions have made simi- 
lar determinations. See. e.g., In Re Brooks Fiber 
Communications of Michigan. Case No. U-11178 
at  17 (Mich. Pub. Sew. Comm'n 1998) ("A call 
using a local seven-digit telephone number to reach 
an ISP is local traffic subject to reciprocal compen- 
sation under the interconnection agreements for all 
minutes of use."); Pet. of the S. New England Tel. 
Co. for a Declaratory Ruling Concerning Internet 
Scrv. Provider Traffic, Docket No. 97-05-22 at 1 I 
(COM. Dept. of Publ. Util. Control 1997) ("There 
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is no difference between an ISP and SNET's other 
local exchange customers. Traffic carried between 
SNET's end user customers and lSPs within the same 
local calling area is local in nature and. therefore. 
subjecr to the mutual compensation arrangements."): 
Final Order of Pet. of Cox Virpinia Telcom. Inc.. 
Case No. PUC970069 at 2 (Va. Si. Corp. Comm'n 
1997) ("Calls that are placed to a local ISP are dialed 
by using the traditional local-service. seven-digit di- 
aling sequence. Local service provides the rermina- 
tion of such calls at the ISP. and any transmission 
beyond that point presents a new consideration of 
service(s) involved."). 

The two separate components do  not exist merely as a 
matter of semantics. Very real technological differences 
underlie the FCC's two-component treatment of Internet 
activity. n l 1  Under the 1996 Act. Congress has defined 
"telecommunications" as "the transmission. between or 
among points specified by the user. of information of the 
user's choosing. without change in the form or content 
of the information as sent and received." 47 U.S.C. 5 
153 (43) (Supp. 1998). On the other hand, an "infor- 
mation service' is "the offering of a capability for gener- 
ating. acquiring. storing. transforming, processing, re- 
trieving. utilizing. or making available information via 
telecommunications, and includes electronic publishing. 
but does nor include any use of any such capability for the 
management. control. or operation of a telecommunica- 
tions system or the management of a telecommunications 
service." 47 U . C .  8 153 (20) (Supp. 1998). 

n l 1  In its decision to not apply inrerstafe access 
charges to ISPs. the FCC noted that. "given the evo- 
lution in ISP technologies and markets since we first 
established [interstate per-minute] access charges in 
the early 1980s. i t  is not clear that lSPs use the 

IXCs [long-distance inrerexchange carriers]." Firzt 
Repon and Order. I n  Re Access Charge Reform. 13 
EC.C.R. 15982ar P345 (Released May 16. 1997). 
Thus, one cannot describe Internet access as equiva- 
lent to long-distance interexchanges simply because 
of the ability to use the Internet to gather information 
from around the world. 

public switched network in a manner analo, ~ O U S  to 

Utilizing Congress's definitions for "telecommunica- 
tion" and "information services." the FCC has found 
that "Internet access services are appropriately classed 
as information. rather than telecommunications. ser- 

vices." Repon to Congress. In Re Federal-State Joint 
Bd. on Universal Serv.. FCC 98-67 at P 7 3  (Released 
April IO. 1998) ("Repon to Congress"). "Internet ac- 
cess providers do not offer a pure transmission path: 
they combine computer processing. information provi- 
sion. and other computer-mediated offerings with data 
transpon." Id. Moreover. unlike a telecommunications 
senice.  "the Internet is a distributed packet-switched 
netivork . . . [where the] information is split up into 
small chunks or 'packets' that are individually routed 
through the most efficient path to their destination." Id. 
at P b4. n l 2  Indeed. although the Internet provides in- 
dividuals with the ability to perform a multirude of tasks 
like "e-mail" which may resemble telecommunications. 
the FCC has determined that the Internet technologically 
still remains as an information service: 

Internet access providers tqpically provide their sub- 
scribers with the ability to run a variery of applications, 
[*35] including World Wide Web Browsers. FTPclients, 
Usenet newsreaders, electronic mail clients. Telnet ap- 
plications. and others. When subscribers store files on 
Internet service provider computers to establish "home 
pages" on the World Wide Web, they are, without ques- 
tion. utilizing the provider's "capability for . . . stor- 
ing . . . or making available information" to others. 
The service cannot accurately be characterized from this 
perspective as "transmission, between or among points 
specified by the user": the proprietor of a Web page 
does not specify the points IO which its files will be 
transmitted. because it  does not know who will seek to 
dounload its files. Nor is i t  "without change in the form 
or content." since the appearance of the riles on a recip- 
ient's screen depends in pan on the software that the 
recipient chooses to employ. When subscribers utilize 
their Internet service provider's facilities to retrieve files 
from h e  World Wide Web, they are similarly interacting 
with stored data, typically maintained on facilities of ei- 
ther their own Internet service provider (via a Web page 
"cache") or on those of another. Subscribers can retrieve 
files from the World Wide Web, and [*36] browse their 
contents. because their service provider offers the "ca- 
pability for . . . acquiring. . . . retrieving [and] 
uti l iziq . . . information." 

Id. ai P 16 (citations omitted): Repon and Order. 12 
EC.C.R. 8776 af P 83. Thus, despite the ability to 
use the lnternet for clearly interstate transactions which 
Congress may choose to regulate. n13 the FCC recog- 
nizes that lSPs are not similar to interstate telephone ser- 
vices which are merely "intermediate steps in a single 
end-to-end communication." In Re Southwestern Bell 
Telephone Co.. CC Docket No. 88-180 at P 28. 
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n12 The FCC has noted the technological unique- 
ness of the Internet. 

The Internet is a distributed packet-switched net- 
work, which means that informarion is split up  into 
small chunks or 'packets' that are individually routed 
through the most efficient path to their destination. 
Even two packets from the same message may travel 
over different physical paths through the network. 
Packet switching also enables users to invoke mul- 
tiple Internet services simultaneously. and to access 
information with no knowledge of the physical loca- 
tion of the server where the information resides. 

Repon to Congress. In Re Federal-State Jo.int Board 
on Universal Service. FCC 98-67. at P 64 (Released 
April 10. 1998). 

[*371 
1113 See. e.g.. tinired Siares v. Carroll. 105 E3d 

740 (Is! Cir. 1997) (involving federal anti-child 
pornography starutes): Bensusan Restaurant COT. 
v. King. 126 E3d 25 (2d Cir 1997) (involving 
federal trademark law and Internet activity). 

In the FCC's eyes, lSPs are actually end-users that 
may lie within the local exchange in the same way resi- 
dential customers or  businesses are end-users in the local 
market for telephone service: 

We have found that providers of pure transmission capac- 
ity to support Internet services are providers of 'telecom- 
munications.' Internet service providers and other in- 
formation service providers also use telecornmunications 
networks to reach their subscribers. but they are in a very 
different business from carrierslnternet service providers 
provide their customers with value-added functionality 
by means of computer processing and interaction with 
stored data. They leverage telecommunications C O M ~ C -  
tivity to provide these services. but this makes them cus- 
tomers of telecommunications carriers rather than their 
competitors 

Repon to [*38] Congress. In Re Federal-State Joint 
Board on Universal Service. CC Docket No. 96-45 at P 
105 (April IO .  1998) (emphasis added). n l 4  In fact. the 
FCC has treated ISPs as end-users since the early 1980s 
when it  determined that ISPs should not be subjected to 
interstate access charges: 

We tentatively conclude that information service 
providers should not be required to pay interstate ac- 
cess charges as currently constituted. . . .Although 
our original decision in 1983 10 treat [enhanced service 
providers like ISPs] as end users rather than carriers 

was explained as a temporary exemption, u e  tentatively 
conclude that the current pricing structure should nor 
be changed so long as the existing access charge sys- 
tem remains in place. The mere fact that providers of 
information services use incumbent LEC networks 10 

receive calls from their customers does not mean that 
such providers should be subject to an interstate regula- 
tory svstem designed for circuit-switched interexchange 
voice telephony. 

horice of Proposed RuloMking. Third Repon and 
Order. and Norice of Inqidry, In Re Access Charge 
R e o m  Price Cap Performance Review for Local 
&change Carriers, 11 EC.C.R. 21334 ai [*39] P 288 
(Released December 24, 1996) ("Notice of Proposed 
Rulemaking"); see also First Repon and Order, h Re 
Access Charge Reform, 12 EC.C.R. 15982 ar P 345 
(Released May 16. 1997) (concluding that ISPs should 
nor be subject to interstate access charges) ("First Repon 
and Order"). 

n14 The Plaintiff assens that the Defendants' 
"two-component" argument is foreclosed by the 
FCC's statement that its classification of Internet 
service providers "made no determination . . . 
on the question of whether Competitive LECs that 
serve Internet service providers (or Internet service 
providers that have voluntarily become competitive 
LEG) are entitled to reciprocal compensation for 
terminating Internet traffic . . . [because that] issue 
. . . does not turn on the status of the Internet service 
provider as a telecommunications carrier or infor- 
mation service provider," Repon to Congress. In Re 
Federal-State Joint Board on Universal Service, FCC 
98-67 at P 106 n. 220 (April 10. 1998) ("Repon 
to Congress"). However, the FCC's statement in 
context actually refers to whether "information ser- 
vice providers [are entitled to] some or  all of the 
rights accorded by section 25 1 10 requesting telecom- 
munications carriers." Id. The instant case, how- 
ever, does not question whether information service 
providers like lSPs are entitled 10 reciprocal compen- 
sation. Instead. the present case deals with whether 
a telecommunications carrier like Time Warner that 
is clearly governed by 47 US. C. 5 231. 252, is enti- 
tled to reciprocal compensation for the use of its lo- 
cal lines to access ISPs. Indeed. the FCC explicitly 
recognizes that '"Internet service providers are not 
treated as carriers for purposes of interstate access 
charges, interconnection rights under section 251, 
and universal service contribution requirements. " Id. 
at P 106. 

I'401 
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Norice of Proposed Rulemaking. n i r d  Repon and 
Order. and Norice of Inquiry. In Re Access Charge 
Reform Price Cap Perjormance Review for  Local 
Erchange Carriers. 11  F.C.C.R. 213j4  ar P 288 
(Released December 21. 1996) ("Notice of Proposed 
Rulemaking"): see also Firsr Repon and Order, In Re 
Access Charge Reform. I 2  FC.C.R. 15982 ar P 345 
(Released May 16. 1997) (concluding thar lSPs should 
not be subject to interstate access charges) ("First Repon 
and Order"). 

Thus, as end users. ISPs may receive local calls 
that terminate within the local exchange network. The 
FCC recognizes that lSPs are "providers o f . i n f o m -  
tion services [that] use . . . [local exchange] net- 
works IO receive calls from their customers.' Norice 
of Proposed Rulemaking. 11 i?CC.C.R 21354 ai P 288 
(emphasis added). In the instant case, the "call" from 
Southwestern Bell's customers to Time Warner's lSPs 
terminates where the telecommunicaiions service ends 
at the ISPs' facilities. As a technologically different 
transmission. the ISPs' information service cannot be 
a continuation of the "call" of a local customer. 1115 
Southwestern Bell is bound by its interconnection agree- 
ments because 1'411 "reciprocal compensation for trans- 
pon  and termination of calls is intended for a situation in 
which two carriers collaborate to complete a local call . . 
. . [where] the local caller pays charges to the originat- 
ing carrier. and the originating carrier must compensate 
the terminating carrier for completing the call." First 
Repon and Order, In Re Implementation of the Local 
Competition Provisions in the Elecommunicarions Acr 
of1996 I !  EC.C.R. 15499arP1034(ReleasedAugust 
8. 1996) (emphasis added.). n16 

1-115 The Plaintiff contends that the FCC's decision 
to make lSPs exempt from interstate access charges 
actually demonstrates the FCC's jurisdiction over the 
seven-digit modem "calls" made to ISPs. However. 
the Coun finds that the FCC's exemption appears 
to apply to the interstate information component of 
Internet connections. Indeed. the FCC itself recog- 
nizes that lSPs are not equivalent to interexcbange 
carriers. See supra note 11, at 19. The bottom line 
is that the telecommunications component of Internet 
service consists only of the local call that the local 
exchange carriers collaborate to make. 

[*42] 

1116 Access charges apply to long-distance traffic 
where "the long-distance caller pays long-distance 
charges to the IXC [interexchange carrier]. and the 
IXC must pay [local exchange caniers] for origi- 

natinz and terminating access service." First Repon 
and Order. In Re Implementation of  the Local 
Competition Provisions in the Telecornmunicarions 
Acrof 1996. I !  FC.C.R. l5499ar P 1034(Released 
August 8. 1996) (emphasis added). 

Funhermore. the fact that telephone traffic to ISPs 
may be of high volume and for long periods of time 
does not change the unique technological qualities of the 
Internet. In fact. in making its determination that lSPs 
do not need to pay interstate access charges, the FCC 
considered arguments from incumbent local exchange 
carriers that exempting ISPs from such charges would 
" impose uncompensated costs on incumbent [local ex- 
change carriers]." Firsr Repon and Order. 12 FC.C.R. 
lj982 ar P 346. The FCC simply responded that lSPs 
acmally do compensate incumbent local exchange car- 
riers through purchases of telecommunication services 
that are regulated [*43] by the states: 

We also are not convinced that the nonassessment of 
access charges results in lSPs imposing uncompensated 
costs on incumbent LECs [local exchange carriers]. ISPs 
do pay for their connections to incumbent LEC networks 
by purchasing services under state tariffs. Incumbent 
LECs also receive incremental revenue from Internet 
usage through higher demandfor second lines by con- 
sumers. usage of dedicated data lines by ISPs. and sub- 
scriptions to incumbent LEC Internet access services. 
To rhe extent that some intrastate rate structures fail to 
compensate incumbent LECs adequately for providing 
service to customers with high volumes of incoming 
calls. incumbent LECs may address their concerns to 
state regularors. 

Id. at 346 (emphasis added). n17 

1117 See also Haran Craig Rashes, The 
Impact of Telecommunication Competition and the 
Telecommunications Act of 1996 on Internet Service 
Providers. 16 TEMP. ENVTL. L. & TECH. J. 49, 
69 (1997) (describing local telephone services which 
lSPs use). 

I'4-41 

The monster of technology arises with h e  dearh of 
cormon  sense; the law cannot ignore reality. The FCC 
recognizes that the Internet is a unique creature. and 
that the "nature" of an Internet communication is unlike 
the telephone services falling under the FCC's interstate 
jurisdiclion. 1118 The PUC. in the instant case. is not 
attempting to regulate the Internet. Rather, the PUC 
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is merely regulating that which i t  has power to regu- 
late --the seven-digit local telephone calls that lniernet 
customers make to "dial up" their Internet Sewice 
Providers. Unlike a long-distance call. the adminis- 
trative record reveals. and Southwestern Bell acknowl- 
edges, h a t  Internet customers have no control over the 
multitude of paths that an Internet connection might 
make. Internet customers are often unaware of the ge- 
ographic location of the stored information they seek 
to retrieve from the Internet. Moreover, Time Warner 
and Southwestern Bell have no control over the lSPs 
who enable Internet customers to log onto the Internet. 
The ISPs are merely business customers of the local ex- 
change carriers which provide an information service via 
telecommunications. 

n l8  Of course. as technologychanges, information 
and telecommunication technologies may no longer 
be distinguishable. See, e.&. Sprint Unveils One- 
Line Communications System, Midland Reponer- 
Telegram. June 3. 1998. at 8C (Sprint Corp. unveils 
system purponing to combine circuit-switching tech- 
nology with high-speed data transmissions). 

L.451 

Finally. this Coun's agreement with the Texas PUC's 
decision that modem calls to ISPs are "local. " and not in- 
terstate. does not ignore nor contradict case law finding 
that Internet transactions may involve interstate com- 
merce or that the "nature" of a communication. not the 
physical location of telecommunication facilities. is the 
determinative factor in determining FCC jurisdiction. 
Indeed. because the PUC is merely regulating the lo- 
cal telecommunications component of Internet access, 
the FCC and Congress still have interstate jurisdiction 
over the Internet's information service component and 
the "transactions" that occur over it .  n19 The FCC has 
recognized that an identifiable technological line divides 
Internet service into an information and a telecommuni- 
cations component. n2O It is that same line that also 
creates jurisdiction for the PUC in this case. 

n19 Other couns have also found '"local" aspects 
to Internet transactions. For example, in Bensusan 
Restauranr COT. v. King, 126 E3d 25 (3d Cir. 
1997). the Second Circuit recognized both that trans- 
actions over the Internet could be interstate in nature 
and that a business on the Internet can still remain 
primarily "local" in character and outside of a state's 
long-arm personal jurisdiction statutes. Id. ai 29. 

[*461 

1120 Compare United Srates L: Southwestern Cable 

Co.. 392 US. 157. 169. 20 L. Ed. 2d / # I .  88 S. 
Cr. 1994 (1968) (FCC had jurisdiction over commu- 
nity antenna television systems that were engaged in 
interstate commerce where '"the stream of communi- 
cation [was] essentially unintempted and properly 
indivisible. ") (emphasis added). 

C. Contract Interpreration 

Under Texas contract law. "a contract is not ambigu- 
ous if i t  can be given a definite or cenain meaning as 
a matter of law." Columbia Gas Transmission Cop. v. 
"vhv tilm Gas, Lrd.. 940 S. W2d 587. 389 rex. 1996). 
"A contract. however. is  ambiguous when its meaning is 
uncenain and doubtful or it is reasonably susceptible to 
more than one meaning." Coker v. Coker. 650 S. W2d 
391, 393 Ver. 1983). However, "the failure to include 
more express language of the parties' intent does not 
create an ambiguity when only one reasonable interpre- 
tation exists." Columbia Gas Transmission Corp.. 940 
S. W2d or 591. Thus, h e  Coun must decide whether the 
PUC acted arbitrarily and capriciously. without substan- 
tial evidence, 1'471 when it found that Southwestern Bell 
and Time Warner's interconnection agreements did not 
exclude calls to ISPs from the reciprocal compensation 
provisions for local traffic. n21 

n21 "Substantial evidence is more than a scintilla, 
less than a preponderance, and is such relevant evi- 
dence as a reasonable mind might accept as adequate 
to suppon a conclusion.' Carrier v. Sullivan, 944 
E2d 243. 245 (5th Cir. 1991) (per curiam). 

In the instant case, the Coun finds that the Texas 
PUC had substantial evidence to conclude that the 
Southwestem Bell-Time Warner interconnection agree- 
ments applied reciprocal compensation fees to the fer- 
mination of calls accessing ISPs. As a matter of law. 
with respect to ISP traffic. this Coun agrees with the 
PUC's finding that "when a transmission path is estab- 
lished between two subscribers in the same mandatory 
calling area, traffic carried on that path is local traffic, 
with the telecommunications service component of the 
call terminating at the 1SP location." PUC Order [*48] 
at 4. Moreover. based on a reasonable interpretation of 
the interconnection agreements. the PUC appropriately 
found that the agreements were not ambiguous and "that 
the definition of 'local traffic' in the applicable intercon- 
nection agreements includes ISP traffic that otherwise 
conforms to the definition." Id. at 5 .  

Indeed. although Southwestern Bell contends that. 
prior to the Second Agreement's enactment, i t  had com- 
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municated to Time Warner its misgivings about the ap- 
plication of reciprocal compensation fees for ISP calls. 
the panies still failed to specifically exclude ISP calls 
from the definition of local traffic. The interconnection 
agreements fail to even mention "ISPs" or  the "Internet" 
throughout the provisions. Thus, the Texas PUC did 
not act arbitrarily and capriciously because a reasonable 
interpretation of the interconnection agreements is thzt 
Southwestern Bell and Time W m e r  u'ere to treat calls 
to lSPs as equal to calls made to other end-users or  cus- 
tomers of either telecommunications service. 

IV. CONCLUSION 

The Coun will deny Southwestern Bell's request for 
declaratory and injunctive relief against the Texas PUC. 
The PUC correctly determined that [*49] it had jurisdic- 
tion over the telecommunications component of Internet 
access and the local calls made to ISPs. Funhennore. the 
PUC correctly interpreted the Southwestern Bell-Time 
Warner interconnection agreement as unambiguous, and 
it  correctly ordered Southwestern Bell to comply with 
the agreement's reciprocal compensation t e r n  for ter- 
mination of local traffic. 
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Accordingly. 

IT IS ORDERED that Plaintiff Southwestern Bell 
Telephone Company's Request for Declaratory and 
Injunctive Relief is hereby DENIED. 

SIGNED this 16 day of June, 1998. 

HOSORABLE LUCIUS D. BUNTON. Ill  

S E N O R  U.S. DISTRICT JUDGE 

JUDGMENT IN A CIVIL CASE 

Decision by Coun. This action came to trial or hear- 
ing before the Coun. The issues have been tried or heard 
and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED that affer con- 
sidering arguments of counsel and proposed findings of 
fact and conclusions of law it is appropriately ordered 
that plaintiff's request for declaratory and injunctive re- 
lief is hereby denied. 

June 16, 1998 

Date 
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DWYER, J. 

I. INTRODUCTION 

*1 This action is brought by U S W u t  
Communications. Inc. ('US West') pursuant to the 
Telecommunications Act of 1996 (the "Act'). 47 
U.S.C. 5 252(e)(6). for judicial review of an 
agreement approved by rbe Wuhington Utilities and 
Trarupomtion Commission (the 'WUTC') 
concerning interconnection buwecn US. West and 
MFS Intelenct, Inc. (',WS'). M entrant into a Id 
telecommunications market. The d e f e h u  are MFS 
and the WUTC and iu commissionen. The Feded 
Communications Commission ('FCC') har tiled a 
brief nmicw curiae. 

Pursuaot to the Act. entmu into a local 
telecommunicatioas market may demand the followinp 
from an incumbent local exchange carrier ('LEC'): 
( I )  interconnection with its local network; (2) accc~s  
to its individual "network elcmcnu", such as routen 
and switches. 'at cost'; and (3) at wholesale, righu to 
the services the incumbent LEC offen iu cwtomen at 
r e d .  47 U.S.C. 5 251(c)(2)-(4). 

On Februnry 8. 1996, MFS requested ~ C C U I  

negotiations with U.S. West. The Act rcquirw both 
panics to negotiate in good faith. 47 U 3.C.  $5 
251(c)(l). 252(a)(1). When negotiations failed to 
produce M agreement. MFS rcquested. sod was 
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afforded, arbitration as authorized by the Act. 47 
U.S.C. 5 252@). An arbitrator uu appointed. held 
hearings. and issued n decision. On December 9. 
1996, the panics submined M wterconnection 
agreement rcflecling the arbitration decision. The 
WCTC approved the agreement on January 8. 1997. 
Following that approval. U.S. West brought this 
action pursudnt to 47 U.S.C. 5 251(e)(6). which 
provides: 
In MY case in which n Sratc commission makes a 

determination under this section. any p a q  
aggrieved by such determioation may bring M 

action in appropriate Federal district court to 
determine whether tbe agreement or sultement meets 
the rcquiremenu of section 251 of this title and this 
section. 

AJ parties have moved for SU~~IILWY judgment. The 
maicrials filed. and the argumcnu of c o u ~ c l  heard on 
December 4, 1997. bave been fully considered. 
Becuue there u no genuine issue of mnterial fact for 
trial. the c u e  may be dec idd  on sumrrmy judgment 
as a n m e r  of lnw pnuaot to F6d.R.Civ.P. 56. 

II. SCOPE AND STANDARD OF R E M W  

While the Act. at section 252(e)(6), authorizes 
judicial review of 't-,'& neccssuiiy 
cxtcob to 'the vv iow decisions made by the [state 
co&sion] throughout tbc ubitruion pcricd which 
later k . m c  put of the agreement ....' GTE South, 
Inc. v. Morrison. 957 FSupp. 800. 804 
(E.D.Va. 1997). 

AI to the record to be reviewed. the Supreme Court 
bar held that 'in c u u  where Congress har simply 
provided for review, without setting forth the 
suadard, to be wed or the procedures to be followed 
... considention u to be confined to the ndminirtrntive 
record and ... no de novo proceeding may be held.' 
United Statu v. Carlo Biurchi & Co., 373 US. 709. 
715. 83 S.Ct. 1409, 10 L.Ed.2d 652 (1963). 
M o m v e r ,  the Act was intended 10 faciliutc the rapid 
entry of new compccitors into local 
telecommunications mukcu. Sec Iowa Utilities Ed. v. 
FCC, I t0  F.3d 753, 791 (8th Cir.1997). That intent 
would be frustrated by the rccepion of new evidence 
in the reviewing court. Review u thw limited to the 
drinistrntivc record. 

to the rLrodard of review to be applied. a state 
ngency's interprmiom of f d e d  law arc reviewed 
de novo. Sea Orthopaedic Hosp. v. Beishe, 103 F.M 
1491, 1495-96 (9th Cir.1997). Chevron deference (see 
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Chevron USA v. Natural Resources Defewe Council. 
467 US. 837, 104 S.Ct. 2178, 81 L.Eii.2d 694 
(19%)). is not appropriate where as many as f+ 
state commissiow will be applying the 
Telecommunicatioru Act. Questions of federal law 
will be reviewed de novo. 

The WLTC's fmdings of fact arc a different m n e r .  
Subsranrial deference should be afforded to a state 

commission's fmdfflgs because the Act gives i t  
original jurisdiction in the area of rate-scning. See 47 
U.S.C. 5 ?52(c)(2). Principles of judicial discretion 
are strongest where the administrative body has 
primary jurisdiction over tbe precise tnattcrs the court 
is asked to decide. Sce West Coast Truck Lies. Inc. 
v. Weyerhaeuser Co., 893 F . 2  1016 (9th Cir.1990). 

Iowa Utilities Board v. FCC makes clcar that the 
sbtc commissiow have original jurisdiction over the 
setting of prices, including discretion to choose the 
methodology for calculating cost. a, long u the term 
of the Act are not violated. 120 F.3d at 794. The 
Eighth Circuit rejected an FCC order requiring state 
commissiow to apply s ~ a l l e d  TELRlC mdodology 
to determine prices; the FCC may not .'prbemp MY 
state pricing regulation cb.1 wnuld employ a different 
methodology.' Id. at 798, n. 19. 

The choice of pricing and cost methodology thus 
resU with the commission. IU determinations in those 
respects must be treated u fact W i g s  and reviewed 
to test whether they are ubitrary and capricious. With 
that deferential s t d a d .  a reviewing COUR under the 
Administrative Procedures Act (analogow here) is to 
consider whether the agency's decision WM based on 
consideration of the relevant facton and w h d c r  there 
ha, been a clcar error of judgment. Sec Ciry of 

95 F.3d 893, 899 (%h Cir.1996). The court may not 
substirvtc its j u d p e n t  for t h t  of the agency. Id. 

Camel-by- thAu v. U d e d  Statu Dep't of T w p . .  

I l l .  SPECIFIC CLAMS 

The prices set in the agrement approved by h e  
WUTC arc interim pricu; that is. they u+ subject to 
change during the agency's generic price and cost 
proceeding. It hm not bcen shown that the WUTC 
used MY crronwus interpretation of the Act. h to 
U.S. West's spcific claims: 

1. The WUTC's approval of the interim unbundled 
loop price of 513 .37 wa, not .rbitrary or capr ic iw.  
This price wa ,  chosen hued on substantial 
information. including the WUTC's 'FiAanth 
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Supplemental Order', Docket No. bT-950200 
(recommended price: $13.38). U.S. West's proposed 
tdriff in Mother proceeding. Docket KO. LT-941461 
(marimurn proposed price: S19.24), and the FCC's 
proposed proxy price for Washington (513.37), see 
First Repon and Order. Implementation of the Local 
Compctition Provisiow in the Telecommunication Act 
of 1996. Appendix B. CC Docket No. 9698 (Aug. 8. 
1996). 1 1  FCC Rcd 15499. at 77 788-794 (bereinafter 
'FCC Order'). 

*3 US West arguu that the WUTC violated section 
252(d)(l) of the Act by referring to a "ratc-af-rerum 
or other rate b u d  proceeding'. i.c. the Fifteenth 
Supplemental Order. But the Fifteenth Supplemental 
Order was bared not on rates of return but on M 

incrcmenlal cost methodology called T S W C .  Sce 
Arbitrator's Report at 5. This is the typc of 
methodology recommended in the FCC Order at 
pMgrapbr 630 and 635. 

Tbc company also argues cb.1 use of the FCC proxy 
price wa, improper in tight of Iowa Utilities Board v. 
FCC. 120 F.3d 753 (8th Ci.1997). The Eighth 
Circuit held, however. Ih.t the FCC did not have 
jurisdiction to make mlu r e g d i g  interconnection 
pricu. The decision did not lffect the validity of the 
d c r l y i n g  mdmdobgy used b y  the FCC. which CE= 

still bc idonnative. The WUTC made clcar it w u  
'free ... to disregud those specific requirements' if it 
choae to, and tbu it w u  considering the pmxy pricu 
for their underlying mdodology. 

2. The WUTC did not act arbitrarily or capriciously 
in rejecting U.S. Wwt'r request to impose special 
c h g u  for constluction costs and conditioning. It 
f d  that U.S. W u t  bad offered no evidence of 
a c t 4  cowtruction cosu, or of a proper formula to 
we. or of how cosu should bc allocated among 
crutnmen .Od compuiton. WUTC's Order u 16-17. 

3. US West hu not shown that the agreement 
vioktu the Act by permitting "sham unbundling." 
The Act contempluu that an entrant may provide 
service to iu customen by combiniag M LEC's 
network elemcnu. Sec 5 25l(c)(3); Iowa Utility 
Board, 120 F.?d at 814. M T S  is not required to 
provide any of its own elcrncnu in order to engage in 
r M l i o g .  FCC mer at7 328. 

US W u t  arguu. neveltbclws, that the agreement 
v i o b u  the Act by requiring U.S. Wwt to do the 
rrbvodling for MFS. The Iowa Utilitiu case rejected 
an FCC rule c o m p u i n g  incumbents to recombine 
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network elemcots for an entrant (ace I20 F.3d a( 813: 
amendment to the s e c o d  Iowa Utilities decision. 1997 
WL 658718 (October 14. 1997)). but the reasoning 
that led to that holding does not apply here. The 
Eighth Circuit emphasized that compelled 
recombination uould undermine the difference 
between uholesale prices for fnished service aod the 
"at-cost' pri:e paid for network elements. 120 F.3d at 
813. Here, any unfair cost arbitrage is precluded by 
use of a recombination fee equal to the difference 
between the cost Md the wholcsalc rate for finished 
service. 

4. The WUTC's approval of n wholesale discount of 
21 % off retail price w u  not arbitmy or capriciow. 
The agency relied on the FCC's recommended m g e  

proposal w u  properly rejected u not complying with 
section 252(d)(3) of the Act, which requires the 
parties to start with the r e d  price md deduct cosu 
avoided ("top down' pricing). The WUTC r e u o d l y  
ch.ncterired U.S. West's method u improper 
"bottom up' pricing, in which cxpensu are added 
together to determine a 'wholesdo' price. 

of 17.25%. s e ~  FCC Order at a7 932-933. US w u t ' s  

'4 5. The WUTC's w i g  thu the unregulated and 
deregulated services M 'telecommunications 
services' w u  not arbitraq or capricious. The agency 
Correctly applied the Act in denying U.S. West's 
claim that it u not required to sell unrcgulued or  
deregulated services. The Act requku incvmbenr 
LECs to "offer for resde at wholesale ratu m y  
telecommunicatiom service that the carrier providu at 
retail.* 47 U.S.C. 5 251(c)(4). The definition of 
telecommunicatiom services ir broad. 47 U.S.C. 5 
153(46). 

6. The WUTC's &ding that MFS's switchu 
function u tandem switches more lhan u cad office 
switches w u  not arbitmy or capricious. The 
commission determined the cost of c d  telminslion 
accordingly. In doing lo, it did not violate the Act 
when it relied on approximdonr of cosu submitted 
by MFS; ratu need only be b u d  on 'reasonable 
approximarions.' 47 U.S.C. 0 252(d)(Z)(A)(u~. 

7. The WUTC did not act arbitrarily or capriciowly 
in deciding not to change the current treatment of ESP 
c d  terminntion from reciprocal compensation to 
special access fees. The decision w u  properly based 
on FCC regulations which exemp ESP providen 
from paying accus cbargu. See 47 C.F.R. p(. 69. 

8. The WUTC did not act a r b i t d y  or capriciously 
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in choosing .MFS's  proposed division of 'switched 
access charges' for long distance c a l k  which arc 
delivered to the ported numbers of each company. 
FCC regulations require carrien to s h e  the switched 
access revenues rcceived for a ported c d .  First 
Report nod Order aod Further Notice of Proposed 
Rulemaking. Telephone Number Pombiliry. CC 
Docket No. 95-116 (July 2, 1996). 11 FCC Rcd 8352, 
a~ 140. The methodology employed for sharing 
access charges is left to the discretion of the 
commission. 

9. The WUTC did not act arbitrarily or capriciously 
in approving 8 cost recovery mecbsnism for number 
porlnhility b u d  on the number of active local 
numben each complny has. The FCC har indicated 

it appmvu ponrbility surchargu compted on 
lhat buis. Id. at 77 130, 136. It is within a 
commission's discmion to appmvc a method bued  on 
the FCC's rccommeodrtion. 

10. The WUTC did not act a r b i t d y  or capriciously 
in appmving MFS'r request for a single 
intcrcouncction point per LATA. The agency 
correctly applied the Act when it limited its review to 
the technical feuibility of the LATA connection 
.gpmvcd in the agreement. Sec 47 U.S.C. 8 
2.5l(c)(2)m) drnBakAt rllos. us. West's 
argument Ib.t the WUTC hd not considered the cost 
of minirml LATA connections by MFS w u  correctly 
rejeerad. 'A determination of technical fusibility d o u  
not include consideration of economic. accounting, 
[or] billing ... cnncem.' 47 C.F.R. 5 51.5. U.S. 
W u t  pruenrad no evidence on the usuc of technical 
feasibility of IGS's chosen pinu of connection. 

11. US Wut'r  due process claitm are without buis.  
The company has failed to show that MY M i n g  of 
fact w u  arbitmy md capricious. or that m y  ermr of 

217 (9th Cir.19W). cited by U.S. West. is not 
controlling because hen  the arbitmtor md the WUTC 
based their decisions on thc evidencc submitted by the 
panics. 

'5 In sum. it b m  not been shown that the WUTC or 
the arbitrator acted arbitrarily or capriciously. or 
contruy to law, in making MY relevant determination, 
or that the agrament V i o l a W  the Act. Accordingly. 
U.S. Wut ' r  motion for summary judpcnt u denied. 
Dcfendmu' motions for ~ m m ~ ~ y  judgment are 
granted excepc u to the raldng claim, d k u s c d  
below. 

h W  WvU COkUed .  YMg V. Shalda. 22 F.3d 213, 
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N. US WEST'S T m G  CLALM 

US West c l a h  t h  the W m C ' s  approval of the 
agreement mounts  to M unconstitutional taking. A 
rAking claim under the United Srates Constitution is 
not ripe until (a) there is a final decision by the smte 
regarding the properry; and @) the plaintiff has 
anempted to obtain just compensation far the proptry 
in state coun. Williamson Planning Comm'n v.  
Harmlion Bad. 473 U.S. 172, 186-97, 105 S.Ct. 
3108. 87 L.Ed.Zd 126 (1985). These requirements are 
not met here. and the taking claim. because it is not 
ripe. must be dismissed without prejudice. 
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V. CONCLUSlON 

For the ressons stated. dcfeodanu are awarded 
summary judgment ss to all clairm except U.S. 
West's taking claim. which will bc dismissed without 
prejudice. J u d p x n t  will be entered accordingly. 

The clerk is directed to send copies of this order to 

all coumel of record. 

END OF DOCLTMENT 
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Arizona Coruoration Commission. Petition of MFS .. - ~~ 

Ccmnunicatiars Corrpary, Inc. for Arbirration cf 
Inrerconnecrioc Rates, Terms, and Condiricns with U S Wesr: 
Ccrrmunications, Inc., P~rsuant to 47 U.S.C. 5 252(b) of the 
Telecommunications Act of 1996, Opinion and Order, Decision 
No. 59872, Ariz. CC Docket Nos. U-2752-96-362 and E-1051-96- 
362 (Oct. 29, 1996) 

California Public Utilities Commission, Order Instituting 
Rulemaking on the Commission’s Own Motion into Competiton for 
Local Exchange Service, Rulemaking 95-04-043 and 95-04-044, 
Decision 98-10-057, (October 22, 1998) 

- Colorado Public Utilities Commission. Petition of MFS ~ ~ ~.. - 
Communications Company, Inc., for Arbitration Pursuant to 47 
U.S.C. § 252(b) of Interconnection Rates, Terms, and 
Conditions with U S West Communications, Inc., Decision 
Regarding Petition for Arbitration, Decision No. C96-1185, Co. 
PUC Docket No. 96A-287T (Nov. 5. 1996) 

Connecticut Department of Public Utility Control, Petition 
of the Southern New England Telephone Company for a 
Declaratory Ruling Concerning Internet Service Provider 
Traffic, Final Decision, Conn. DPUC Docket No. 97-05-22 (Sept. 
17, 1997) 

Florida Public Service Commission, Complaint of World 
Technologies, Inc., Against BellSouth Corporation; Docket No. 
971478-TP, Order No, PSC-98-1216-FOF-TP, (September 15, 1998) 

Georgia Public Service Commission, MCI Petition for 
Arbitration Under the Telecommunications Act of 1996, Docket 
No. 6865-U, (by Commission vote on December 1, 1998) 

Illinois Commerce Commission, Teleport Communications Group, 
Inc. v. Illinois Bell Telephone Company, Ameritech Illinois: 
Complaint as to Dispute over a Contract Definition, Opinion 
and Order, Ill. CC Docket No. 97-0404 (Mar. 11, 1998) 

Maryland Public Service Commission, Letter from Daniel P. 
Gahagan, Executive Secretary, to David K. Hall, Esq., Bell 
Atlantic - Maryland, Inc., Md. PSC Letter (Sept. 11, 1997) 

Massachusetts Department of Telecommunications and Energy, 
Complaint of MFS Intelenet of Massachusetts, Inc. against New 
England Telephone and Telegraph Company d/b/a Bell Atlantic - 
Massachusetts, for Breach of Interconnection Terms Entered 
Into Under Section 251 and 252 of the Telecommunications Act 
of 1996, D.T.E. 97-116 (October 21, 1998) 
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* Michigan Public Service ComTissicn, .Rpplication for Approval 
of an Interccnnection Agreerent Between Brooks Fiber 
Communications cf Michiczn, Inc. and Pmeritech Information 
Industry Services on Eeks.1: of heritech Michigan, Opinion and 
Order, Mich. PSC Case Xcs. U-11178, il-111502, U-111522. U- 
111553 and U-lli554 (Jir.. 28, 1998) 

- Minnesota EepartmenT of Fcblic Service, Consolidated 
Fetitions of A T & T  CorL-::r.icaticns of the MidWest, Inc., 
MCIMetro Access TrinsTissicn Services, Inc. and MFS 
Communications Compiny for Arbitration with U S West 
Communications, IEC. Furs-snt to Section 252 (b) of the Federal 
Telecommunicaticns Act c :  1996, Crder Resolving Arbitration 
Issues, Minn. 3?S Dockes :<os. ?-142, 421/M-96-855, ?-5321, 
421/M-96-909, F-3167, 42LiI.5-96-729 (DEc. 2, 1996) 

Missouri Public Ser;-:ce Comission, Petition of Birch 
Telecom of Missoi;ri, Inc. fcr Arbitration of the Rates, Terms, 
Conditions and :elated Arrangements for Interconnection with 
- SWBT, Case No. TC-98-278 !April 23, 1998). 

New York Public Service Commission, Proceeding on Motion of 
the Commission to Investicate Reciprocal Compensation Related 
to Internet Traffic, Order Closing Proceeding, NY PSC Case 
No. 97-C-1275 (Mar. 19, 1998) 

* North Carolina Utilities Commission, Interconnection 
Agreement between BellSouth Telecommunications, Inc. and US 
LEC of North Carolina, Inc., Order Concerning Reciprocal 
Comoensation for ISP traffic, NC UC Docket No. P -55, SUB 1027 
(Feb, 26, 1998) 

* Public Utilities Commission of Ohio, In the Matter of the 
Complaint of ICG Telecom Group, Inc., Opinion and Order, Case 
NO. 97-1557-TP-CSS (August 27, 1998) 

* Oklahoma Corporation Comission, Application of Brooks Fiber 
Communications of Oklahoma, Inc., and Brooks Fiber 
Communications of Tulsa, Inc. for an Order Concerning Traffic 
Terminating to Internet Service Providers and Enforcing 
Compensation Provisions cf the Interconnection Agreement with 
Southwestern Bell Telephcne Comoiny, Okla. CC Cause No. PUD 
970000548 (Feb. 5 ,  1995) 

* Pennsylvania Public Ccility Commission, Petition for 
Declaratory Order of TCG Delaware Valley, Inc. for 
Clarification of Section 5.7.2 of its Interconnection 
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Agreement idith Sell At 12r.r i c- Fennsylvania, 
(June 2, 1998). 

Inc., P-00 97 1256 

* Tennessee Reg-latory .&::.".orit):, Petition of arooks Fiber to 
Enforce Interccnnection .z.,:reenei-;c and for Emergency Relief, 
Tenn. RA Cocket No. 56-CC118 (?Gr. 21, 1998) 

- Texas Public L'tility Ccnissicn, Corrplaint and Request for 
Sxpedited ruli?g of Tixe ::'arner Comunications, Order, Tex. 
PUC Docket No. 18012 (?e? .  27, i 9 8 )  

* Virginia Stere Corpcrcrion Ccrrxission, Petition of Cox 
Virginia Telecc7, 1r.c. f c r  Enfcrcerent cf Interconnection 
Agreement with ~ e l l - ~ t l c ~ . ~ i c - V l r ~ i n i a ,  Inc. and Arbitration 
Award for Reciprocal CorFExsaticn fcr r h e  Termination of Local 
Calls to Interne= Service 7 r o v i c e r s ,  Final Crder, Va. SCC Case 
No. PUC970069 (Oct. 24, 1597) 

Washington Utilities and Transportation Commission, Petition 
for Arbitration of an Inrerconnection Agreement Between MFS 
Communications Company, Inc. and U S West Communications, Inc. 
Pursuant to 47 U.S.C. § 252, Arbitrator's Report and Decision, 
Wash. UTC Docket No. UT-960323 (Nov. 8, 1996), aff'd U S West 
Communications, Inc. v. MFS Intelenet, Inc., No. C97-22WD 
(W.D. Wash. Jan. 7, 1998 

. MCI 
Telecommunications Corporation Petition for Arbitration of 
Unresolved Issues for the Interconnection Negotiations Between 
MCI and Bell Atlantic - West Virginia, Inc., Order, WV PSC 
Case No. 97-1210-T-PC (Jan. 13, 1998) 

- West Virginia Public Service Commission, 

- Wisconsin Public Service Commission, Contractual Disputes 
About the Terms of an Interconnection Agreement Between 
Ameritech Wisconsin and TCG Milwaukee, Inc., 5837-TC-100 (May 
13, 1998). 
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